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[1] APPELLATE CIVIL. 

Before Sir John Edge , Kt ., Chief Justice and Mr. Justice Tyrrell. 


1887 

June i . 


Appel 


Behari Lal and others ( Plaintiffs ) v. Ganpat Rai and another 

{Defendants) .* [1st June, 1887.] 

Civil Procedure Code, ss , 244, 291 — Sale in execution of decree— Tender of debt by 
transferee of 'property — Question for Court executing decree Separate suit. 

Held that the assignees of a purchaser from a judgment-debtor of property, 
the subject matter of a decree for enforcement of hypothecation, were entitled to 
come in and protect the property from sale in execution of the decree by tendering 
the debt and costs under s. 29l of the Civil Procedure Code, and that the execut- 
ing Court was bound to accept the money and stop the sale. 

Held also, where the executing Court had refused to accept the money and 
the sale bad taken place, that, a suit by t.be assignees to set aside the sale and for 
a declaration of their right to come in under s. 291, was not barred by s. 244 of 
the Code. 
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The facts of this caso were as follows i The defendants, Ganpat Rai 
and Sharnbhu Nath, in execution of a decree for enforcement of hypothe- 
cation of zamindari property, which they had obtained against Musammat 
Gaura, caused the property to he attached and advertised for sale. 
Subsequently, the decree- holders having failed to pay the necessary fee 
for the issue of the proclamation of sale, the caso was struck oil the file 
on the 17th September, 1881. 

On the 18th December, 1881, the judgment-debtor conveyed her 
proprietary right- in the property to one K un dan Lal by a deed of sale 
■which was registered on the date of execution. 

[2] On the 6th January, 1885, the defendants made a fresh applica- 
tion for execution of their decree, and by an order passed on the next 
day, the 20th February was fixed for sale of the property. 

On the 18th February, 1885. Kundan Lal conveyed his rights under 
the deed of the 18th December, 1881, to the plaintiffs, Behari Lal, 
Bindraban, Tej Nath, Sharnbhu Nath, Rahman Bakhsh and Balram, by 
a deed of sale which was registered on the same date. 

• First Appeal, No. G4 of 1880 , from a decree of Maulvi Mubammad Maqsud Ali 
Khan. Subordinate Judge of Sabaranpur. dated the 29th July 1885. 
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On the 20th February, the date fixed for the sale, the plaintiffs made 
an application under s. 291 of the Civil Procedure Code, to the Deputy 
Collector, who was the officer conducting the sale, for leave to pay the 
amount of the judgment-debt and costs into Court. This application was 
opposed by the decree-holder on the allegation that the sale in favour 
of the petitioners had not been completed, and that the judgment-debtor 
had denied her sale to Kundan Lai. The Deputy Collector passed the 
following order : — “ I cannot give permission to the petitioners to deposit 
money on the part of the judgment-debtor in any Court, inasmuch as 
the decree-holders cannot receive it. The petitioners should seek relief 
formally in reference to their right of purchase." The petitioners there- 
upon renewed their application to the Court executing the decree, but the 
application was rejected. The sale then took place, and the property was 
purchased by the decree-holders themselves on the 20th February, 1885. 

The plaintiffs then instituted the present suit, in which they prayed 
that the plaintiffs’ right to pay off the amount of the defendants decree, 
as representatives of the judgment-debtor, be declared ; and that by setting 
aside the sale of the 20bh February, 1885, at which the defendants became 
the purchasers, a decree for the property in suit be passed in the plaintiffs 

favour with costs." 

The Court of first instance (Subordinate Judge of Saharanpur) found 
that “ the original vendor, Musammat Gaura, whose rights were under 
attachment and pub up to sale, denied the sale executed by her. . The 
material portion of the Court’s judgment was as follows: -~ n this case, 

when the plaintiffs offered to pay the money on the day fixed for sale, the 
defendants decree-holders, who represented the mortgagee, refused to receive 
the monev, declaring the sale to be disputed and unadmitted. Thev were 
not bound, and [3] could not be compelled, to receive it. The Court could 
not receive the money in deposit and stay the sale by reason of such deposit. 
S 291 does not contemplate the payment of money by a stranger asserting 
a disputed or unproved right in the property, and render it incumbent on 
the Court to receive it. As the decree-holders refusal to receive the money 
and the Court’s order not allowing it to be deposited were legally valid, 
and as the not staying of the sale was a necessary consequence thereoi, 
the nlaintiff is not entitled bo the relief he seeks by his suit, nor is such a 
a suit maintainable. Moreover, even if the sale alleged by the plaintiff 
had been admitted, he would not have been competent to bring a fresh 
suit What he should have done was to apply to be made a party to the 
execution case." The Court accordingly dismissed the suit. 

The plaintiffs appealed to the High Court. 

The Hon. Pandit Ajudhia Nath, for the appellants. 

The Hon. T. Conlan and Mr. C. H. Hill, for the respondents. 

Edge, C. J., and TYRRELL, J. — In this case the respondents had 
obtained a decree on a hypothecation-bond agaipst Musammat Gaura. 
Thev attached her property in execution thereof, but not having paid the 
proper fees into Court, the Court made an order striking the execution off 
the list of pending cases. That was on the 17th September, 1884. On the 
18th December following Musammat Gaura sold the propertv in question 
to Kundan Lai. That sale-deed was registered on the 18th February. 
Kundan Lai sold the property to the appellants-plaintiffs. That sale-deed 
was registered- On the 6th January, 1885, the respondents-decree- holders 
put in an application for execution against the property. The 20th Febru- 
ary following was fixed for the sale. On the 20th February the appellants, 
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acting under s. 291 of the Code of Civil Procedure, presented a petition 
for leave to pay the judgment-debt and costs into Court. That petition 
was opposed hy the respondents, they raising a doubt as to the transfer. 
The Deputy Collector referred the case to the Court, which seems to have 
been close by. The application was then made to the Court, and was re- 
fused. The sale proceeded, and the decree- holders-respondents purchased 
on the same day. Upon that this suit was brought. The Subordinate 
Judge dismissed the suit, apparently on the ground that as Musammat 
Gaura had questioned the sate made by her, the appel- [4] lants were 
not persons entitled to have the sale stayed by paying the money 
into Court. He also held that s. 241 barred the suit. This involv- 
ed one question of fact and two questions of law. The question of 
fact was whether Musammat Gaura had sold the property to Kundan Lai. 
The evidence proved that she did, and had executed the sale-deed of the 
18th December, 1884. When that deed was registered, she was identified 
by a person deputed by the Registrar for that purpose from the office. 
Mr. Conlan admits that he cannot dispute that the sale did take place. The 
first question of law is, whether the appellants, who were the assignees 
who purchased from Kundan Lai. who purchased from Musammat Gaura, 
were entitled to come in and protect the property by tendering the money 
under s. 291 of the Code of Civil Procedure. The only right of the decree- 
holders was to have this debt and costs paid to them, or to have the 
property sold to satisfy this judgment and costs. It is only as a matter of 
grace that a decree-holder is allowed to purchase at auction-sale at all. If 
the debt and costs are paid by a third person on behalf of the debtor, the 
decree-holder ceases to have any interest in the property, and the money so 
paid cannot be recovered from him. The judgment-debtor might object to 
the intervention of a third party, but that is not the present case. Indeed, 
we are strongly of opinion that if Musammat Gaura had attempted to 
interfere, the assignees would have been entitled to an injunction against 
her ; and further, we think they would he entitled to use her name in 
paying the money into Court, because her rights had passed to her vendees. 
Consequently, we are of the opinion that the executing Court was bound 
to accept the money and stop the sale. 

The only other point now remaining is, whether the case is governed 
by s. 244 or not. We think that the current of decisions shows that s. 244 
does not apply to a case like this, and that current of decisions is opposed 
to the doctrine in the case cited to us (1). On these grounds we decree 
the appeal with costs, that is to say, the appellants should have a decree 
conditioned on payment into Court within thirty days of the judgment- 
debt and costs as it stood on the 20th February, 1885, at the first stage of 
the sale, minus the costs of this litigation. 

Appeal allowed , 
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[5] Before Mr. Justice Mahmood. 

I JR ail ( Defendant ) v . Kanhai and another {Plaintiffs) * 

[13th June, 1887.] 

Jurisdiction —Civil and Revenue Courts —Suit for partition and possessioti of a share in 
a particular plot in a patti — Act XIX of 1873 (N. W. P. Land Revenue Act), ss 135, 
241 (/). 

A suit by a co-sharer in a joint zimindari estate for partition and possession of 
his proportionate sharo of an isolated plot of land is not mxintainable in a Civil 
Court, with reference to ss. 135 and 211 of the N.W.P. Land Revenue Act 
(XIX of 1873). Ram Dxyal v. Mega Lai (1) distinguished. 

CR.. 32 C. 1033 = 1 C.L.J. 421 ; 12 P.R. 1899.] 

THE plaintiffs in this case, Kanhai and Bhaggu, obtained a decree 
against the defendant, Ijrail, on the 14th September, 1882, declaring their 
proprietary right to a one- third share in a plot of land measuring 5 bighas 
19 bisvvas, adversely to the plea of the defendant that the plot was sir 
land belonging exclusively to himself. They subsequently brought the 
present suit in the Court of the Munsif of Kaimgauj, praying for actual 
partition and possession of the one-third share to which their decree had 
declared them entitled. The claim was described in the plaint as a claim 
for “ possession by means of partition of a one-third share of 5 bighas 
and 19 biswas pucka." The plot in which the one-third share in suit was 
held was part of a patti measuring 203 bighas 11 biswas. 

The defendant pleaded that partition of the plot could not be had with- 
out partition of the entire patti, but that partition of the entire patti 
could be claimed only in the Revenue Court, with reference to ss. 135 
and 241 {f) of the North-Western Provinces Land Revenue Act, and that 
the Munsif had therefore no jurisdiction to entertain the suit. 

The Munsif held that he had jurisdiction, observing as follows : — 
“ j n mv opinion the plaintiffs should not be prohibited from suing in this 
Court, as the claim refers to a very small portion of land out of their 
one-third share in a patti of the village, and the whole patti , as admitted 
by both parties, is 203 bighas and 11 bisvvas pucka. The provisions of the 
Revenue Act cannot be applicable to the partition of such small portions of 
land. Had [6] the plaintiff claimed his whole share of the patti in the 
village, he would have claimed it in the Revenue Court and applied for 
partition there. This view is supported by Ram Dayal v. Megu Lai (1). 
As the claim is not only for partition but for possession of the land too, 
there is no reason to doubt its validity." The Munsif, after considering 
the suit upon the merits, passed a decree in favour of the plaintiffs. 

The defendant appealed to the District Judge of Farukhabad, who 
gave judgment as follows : — 

“ I am of opinion that this case is ruled by the judgment given in the 
precedent cited by the lower Court, viz., the case of Ram Dayal v. Megu 
Lai (1), and that the object sought by the plaintiffs does not require the 
intervention of the Collector for the purpose of giving effect to a decree 

* Second Appeal, No. 1960 of 1886, from a decree of W. H. Hudson, Esq., Distric 
Judge of Farukbabad, dated the 15th July, 1886, affirming a decree of Maulvi Muham 
xnad Unwar Husain, Munsif of Kaimganj, dated the 12th May, 18SG. 

(1) 6 A. 452. 
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previously obtained. Tbe plaintiffs originally sued for a declaration that 
the plot of 5 bighas 19 biswas (now in suit) was nob sir land belonging to 
the defendant, but that one-third of it belonged to them (the plaintiffs) and 
they obtained a decree on the 14uh September, 1882. They now sue to get 
possession of this one-third share of this particular plot of land, and to get it 
by means of an actual physical partition of this plot. I do not think it was 
necessary for them to apply to the revenue authorities for a partition of 
their share in the whole estate in which they are co parceners, inclusive of 
their zamindari right, in orJer to get their proportionate area of the plot 
in suit; and I therefore hold that they were entitled to sue in the Civil 
Court for possession of the land which the Civil Court had declared their 
right to. The other pleas of the appellants are futile, and the appeal is 
dismissed with costs.” 

The defendant appealed to the High Court. 

Maulvi Abdul Majid , for the appellant. 

Babu Ratan Chand, for the respondents. 

MAHMOOD, J. — This was an action for the understanding of which the 
following few facts are necessary : — The subject-matter of dispute between 
the parties is certain land constituting an area of 5 bighas 19 biswas of land, 
being the aggregate area of four plots, viz.. Nos. 146, 337, 526, and 688 of 
pukhta or pucka measurement. These very plots were the subject-matter of 
litigation in between the parties upon a former occasion, in which litiga- 
tion the parties being co-sharers of the land, the dispute was whether it did 
or did nob form the private sir land of the present defendant-appellant, Ijrail. 
In that litigation Ijrail was unsuccessful and the final decree of the 14th 
September, 1882, declared that the plaintitfs-respondents now before me 
were entitled to a one-third share in the path to which these lands apper- 
tain. Having obtained that decree the plaintiffs instituted this suit with 
the object of having these four plots of land specifically partitioned, upon 
the allegation that these lands were the joint property of the parties, and 
that circumstances had ariseu which would entitle the plaintiffs to claim 
a separation of the shares for which they pray. Both the Courts below, 
feeling themselves bound by the adjudication of the 14th September, 1882, 
held that the plaintiffs were entitled to the one-third share in these plots] 
and with reference to the ruling of this Court, to which I was a party in 
the case of Ram Dayal v. Megu Lai (1), those Courts have held that 
such a suit was ontertainablo by the Civil Court. The main defence 
urged by the defendant appellant in the Court below was that such 
an action virtually amounted to claiming partition of a portion of the 
mahal, irrespective of the other plots constituting the mahal ; and he 
contended that although the plaintiffs were entitled to the one-third 
land, yet the share could not be separated in this isolated manner irres- 
pective of the revenue law. Upon those grounds it was further con- 
tended by him that the action was not maintainable by the Civil 
' Court. This contention having been disallowed by both the Courts 
below, the present second appeal repeats that contention, and I am 
of opinion that it has force. It is admitted on all hands that the parties 
aro co-sharers of the patti in which theso four plots are situate, also that 
these plots form part of numerous other plots of land situate in that same 
Vatti , also that all these plots aro jointly owned by the parties along with 
other co-sharers of the patti, and this being so, the prayer contained in 
the plaint amounts simply to asking for a partition of four plots out 
of many mote plots inc luded in the zamindari property. By s 241 of 

(1) 6 A. 452 1 — 
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Act XIX of 1873 (the Land Revenue Act), matters of this description 
have been excluded from the jurisdiction of the Civil Court, and 
the reason of the law seems to be that if isolated plots are to be 
[8] brought into litigation for purposes of partition in this manner, the * 
broad partition which can be effected only by a Revenue Court, such as 
is contemplated by ss. 107 to 139 of the Revenue Act, could not be properly 
worked. The only ruling upon which reliance is placed for the opposite 
view by Mr. Platan Chand on behalf of the respondents is the ruling to 
which I have already referred. And as the judgment in that case was 
delivered by myself, I think I need only say that the effect of that judgment 
is simply to hold that when a Civil Court has passed a decree whereby 
certain trees were to be uprooted, without specifying the exact area from 
where the trees were to be uprooted, the Court executing that decree (behind 
which decree such Court could not go) could give effect to that decree 
without resorting to the provisions contained in s. 265 of the Code. I do 
not understand that ruling to mean that any co-sharer of a joint zamindari 
estate could, by suing for partition and division of isolated plots of land, 
bring about a state of things whereby it would (when the question arises 
before the Revenue Court) be extremely incon venienc, if not impossible, to 
duly effect a partition, such as the Revenue Act in s. 135 and in other 
sections contemplates. I hold, therefore, that the nature of the claim set 
forth in the plaint in this suit, and the defence sot up thereto, gave rise to 
a ^dispute of such a character as could not be entertained by a Civil Court, 
and should have been dismissed upon this ground in limine. For these 
reasons I decree this appeal, setting aside the decrees of both the lower 
Courts. The plaintiff-respondent’s suit will stand dismissed with costs 

in all the Courts. 

Appeal allowed. 


10 A. 8 = 7 A.W.N. (1887) 240. 
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Before Mr. Justice Mahmood. 

Maurang Singh and others ( Defendants ) v. Sadapal Singh 

{Plaintiff).'" [20th June, 1887.] 

Arbitration Revocation of submission to arbitration — Appellate decree in accordance 

with award — Second appeal— Civil Procedure Code , ss. 508, 521, 522, 582. 

By reason of s. 582 of the Civil Procedure Code where a Court of first instance 
wrongly sots aside an arbitration award and passes a decree against the terms 
thereof, and a Court of first appeal, holding that the award was not open to [9] 
objection upon the grounds mentioned in s. 521 passes a decree strictly in accord- 
ance with the award, such appellate decree is entitled to same finality as the first 
Court’s decree would have been under the last paragraph of s- 522, and cannot 
he made the subject of second appeal. Pureshnath Day v. Nobin Chunder 
Dutt (1) and Rughoober Dyal v. Maina Kocr (2) dissented from. 

[Overruled, 29 A. 408= A.W.N. (1906), 64=3 A.L.J. 16S ; Dias , 8 C.W N. 390 ; F., 89 
P.R. 1901 = 26 P.L.R. (1905).] 

THE facts of this case are sufficiently stated for the purposes of this 
report in the judgment of the Court. 

* Second Appeal, No. 928 of 1886, from a decree of J. M. C. Steinbelt, Esq., 
District Judge of Azimgarh, dated the 25tb February, 1886, reversing a decree of Babu 
Nihal Chandra, Munsif of Azamgarh, dated the 18th July, 1885. 

(1) 12 W. R. 93. (2) 12 C. L. R. 564. 
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Mr. G. T. Spankie , for fehe appellants. 

Mr. W. S. Howell, for the respondent. 

Mahmood, J.— Mr. Spankie , who has appeared on behalf of the de- 
fendants-appellants in this case, has conceded that in view of the ruling of 
this Court in the case of Nainsukh Hai v. JJmadai (1), which followed the 
ruling of the Lords of the Privy Council in Pestonj ee JNussurwanjec v. 
Manockjee and Co. (2), the first ground taken in the memorandum of 
appeal is not maintainable; and the learned counsel has also abandoned 
the third ground which appears in the memorandum of appeal. The only 
ground upon which he insists is the contention contained in the second 
ground of the memorandum of appeal ; and in order to dispose of that 
contention it is necessary to refer to the following facts : — 

The suit was for possession of certain zamindari shares, and it was 
instituted in August, 1884. On the 10th January, 1885, the parties agreed 
to refer the matter to arbitration, and on the same day the Court of first 
instance made an order referring the dispute to the arbitration of the persons 
named in the submission. Subsequently, on the 19th January, 1885, the 
defendants put in an application, complaining of the arbitrators, and praying 
that the case might be disposed of on the merits. On the 23rd January, 
1885, an order was passed by the first Court to the effect that the objec- 
tions rai&ed by the defendants were not sufficient to disturb the submission, 
and that the proper time for presenting such objections wa s after the arbitra- 
tion award. That award was made on the 16th February, 1885 and the 
defendants presented a second application containing their objections to 
the award, which objections charged the arbitrators with misconduct and 
corruption. Those objections were allowed by the Court of first instance, 
without going into the evidence on the allegations, on the 26th February, 
L10J 1885, and that Court proceeded to deal with the case upon the merits 
irrespective of the arbitration award of the 16th February, 1885. The 
result of such trial was to decree the claim in part. This decree was 
made on the 18th July, 1885, and from that decree an appeal was preferred 

P i aiDfciff - fche lower a PP 0llafce Court remanded the case under 
s. 566 of the Civil Procedure Code for inquiry as to whether the arbitra- 
tion award of the 16th February, 1885, was valid with reference to the 
question raised by the defendants under s. 521 of the Civil Procedure 
Code. This order of remand was made on the 1st December, 1885, and 
the case going back to the Court of first instance, the defendants appear 
to have been served with notice calling upon them to produce evidence in 
the Court of first instance. But they did not do so. and the Court of first 
instance recorded its finding upon the issue remanded, finding that no 
such ground of complaint was proved as was contemplated by s. 521 of 
the Code, because the defendants had produced no evidence. Upon receipt 
of this finding the Court of first appeal held that the arbitration award of 
the 16th February, 1885, was not open to any legal objection : that it was 
valid and binding upon the parties, and holding this, that Court passed 
a decree in accordance with the terms of that award, thereby decreeing 
the whole claim of the plaintiff-respondent. 

AT w r ° m >7 fchat f]ecree fchis sec ond appeal has been preferred, and 
ivir. JHowell, on behalf of the respondent, contends that the appeal does uot 

lie, because under the last part of s. 522 of the Civil Procedure Code the 
decree passed by the lower appellate Court, being in accordance with the 
award, is nonappeala ble. O n the o ther hand, Mr. Spankie , relying upon 

(1) 7 A. 273. (2) 12 M. I. A. 130. ~ ~ 
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the ruling of the Calcutta Court in the case of Pureshnath Dey v. Nobin 
Chunder Nutt (1), which was followed in the case of JEtugJioobur Dyal v. 
Maina N.oer (2), contends that because the decree of the first Court was 
not in accordance with the arbitration award, the mere circumstance that 
the decree of the lower appellate Court reversing the decree of the Court 
of first instance gives effect to such award will not preclude the right of 
second appeal which would otherwise exist under the law. Then the 
learned counsel further argues that the Court of first instance, to which the 
case [in was remanded under s. 566 of the Code, did not allow sufficient 
time to the defendants-appellants for producing evidence to prove the 
corruption and misconduct of the arbitrators, as they alleged in their 
petition of objections of the 18th February, 1885, and that therefore the 
non-production of evidence was matter to be dealt with as such, with 
reference to the allegations contained in the defendants- appellants* appli- 
cation of the 13th February, 1886, where they stated that one of the 
petitioners, had been seriously ill, and the other was taking care of the 
other appellant, and that only five days were allowed for production of 
evidence. I am of opinion that both the rulings upon which Mr. Spankie 
has relied supports his contention. J3ut with aue respect for the views of 
the learned Judges who decided those cases, I find myself unable to hold 
that the provisions of s. 521 or s. 522 of the Code are to be limited either 
to the Court of first iustance or to the Court which makes the order 
referring the case to arbitrators. In neither of the rulings relied upon 
are there any reasons given for holding that those piovistons aie not avail- 
able to the Court of appeal. It is conceded that if the Court of first 
instance in this case had disallowed the objections to the arbitration award 
taken by the defendants, and had passed a decree in accordance with the 
arbitration award, such a decree would have been final, under the last part 
of s. 522 of the Civil Procedure Code. What is contended is that a Court of 
first appeal when, in exercisi ng its power as a Court of appeal empowered to 
deal with the merits, it does exactly what, if the Court of first instance did, 
would render the decree of that Court final, the decree of such appellate 
Court is not exempt from anneal under the last part of s. 522 of the Code. I 
am of opinion that the provisions of the whole of ss. 521 and 522 of the Code 
are applicable to the Court of first appeal by reason of the pi o visions of s. o82 
of the Civil Procedure Code, and that when a Court of first instance 
wrongly sets aside an arbitration award, and passes a decree against the 
terms of such award, and a Court of appeal dealing with the merits of the 
case comes to the conclusion that the award was not open to any such 
objections as are contemplated by s. 521 of the Code, and upon that 
finding passes a decree strictly in conformity with the terms of such 
arbitration award, such decree of the Court of first appeal is entitled to 
the same [12] finality as a decree of the first Court would have been 
entitled to under the iast part of s. 522 of the Code. This view seems to 
be supported by the fact that whilst els. 25 and 26 of s. 588 of the Civil 
Procedure Code allow appeals from orders superseding an arbitration or 
modifying an award, no such appeal is allowed from orders passed under 
s. 521. disallowing objections to arbitration awards. The decree of the 
learned Judge of the lower appellate Court is, therefore, a decree which is 
in conformity with the award, because the judgment, of which it is the 
result, rejects the objections which were raised against such award under 
s. 521 of the Code. The decree is, therefore, final, and cannot be made 


(1) 12 W.R. 93. 


(2) 12 C.L.R. 564. 
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the subject of second appeal any more than the decree of the first Court 
could have been made the subject of the first appeal if it had rejected the 
objections against the arbitration award and conformed with the require- 
ments of s. 522 of the Civil Procedure Code. 

The Code throughout gives to the Court of appeal all the powers 
that the Court of first instance has in connection with litigation ; and if 
the question did arise as bo the questions of minor detail, I should pro- 
bably hold that the Court of first appeal has all the powers of a Court of 
first instance in dealing with references to arbitration, and disposing of 
objections to arbitration awards. 

For these reasons I hold that the decree from which this appeal has 
been preferred is a final decree, and could not be appealed from ; and this 
view, dissenting as it is from the ruling cited by Mr. SpanJcie, renders it 
unnecessary for me to consider the question whether, under the circum- 
stances of this case, the lower Courts acted rightly in not allowing to the 
defendants-appellants further time for producing evidence to substantiate 
the objections contained in the application of the 18th February, 1885, in 
respect of the corruption or misconduct of the arbitrators. I dismiss this 
appeal with costs. 

Appeal dismissed. 
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[13] Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Tyrrell. 


Shitab Dei and others ( Plaintiffs ) v. Ajudhia Prasad and others 

(Defendants).* [27th June, 1887.] 

Landholder and tenant — Notice of ejectment — Determination of tenancy — Act XII of 
1881 (iV.-TP. P. Rent Act.), ss 36, 39 (c). 40 — Suit for ejectment and mesne profits — 
Payments by wrong-doer in possession not to be deducted from such profits. 

S. 39 (c) and s. 40 of the N.W.P. Rent Act (XII of 1831) imply that if a land- 
holder has failed to give his tenant the written notice of ejectment required by s. 
36, the tenancy is not to be treated in law as having caused on determination of 
the term provided, but is to be treated as still subsisting. 

Where upon the expiry of the term of a lease, but without the written notice 
of ejectment required by s. 36 of the Act having been given by the lessor, posses- 
sion was taken and rents collected by persons, claiming under a subsequent lease — 
held that the tenancy of the first lessees did not cease upon the determination of 
the term of their lease, that the second lessees were wrong doers in usurping 
possession and collecting rents and profits, and were liable in a suit for damages 
by way of mesne profits, after deduction of a sum paid by them for Government 
revenue, but without deduction of what they had paid the lessor or of the 
expenses thev bad incurred in collecting the rents. 

[Doubted., 23 A. 252 ; R , 17 RI. 251 ; D., 16 A. 318(321) (F.B.).] 

The plaintiffs in this suit held certain lands under a lease which 
determined in 1289 fasli. Their lessor granted a lease to the defendants 
for a term commencing in 1290 fasli , and on the 15th October, 1882, the 
defendants took possession, demanded rents from the sub-tenants and 
received the rents and profits. The lessor had not given to tho plaintiffs 
the written notice of ejectment required by s. 3G of the N.-W. P. Rent Act 
(XII of 1881). The plaintiffs subsequently obtained from the Revenue 

• Second Appeal, No. 984 of 1886, from a decree of W. C. Watts. Esq., District 
Judge of Moradabad. dated the 3rd March 1886. confirming a decreo of Maulvi Nasir Ali 
Khan, Subordinate Judgo of Moradabad, dated the 12th July, 1886. 
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Court an order putting them in possession, to which the defendants and 
the lessor were parties. The plaintiffs then brought the present suit for 
mesne profits in respect of rents and profits recoived by the defendants 
subsequently to 15th October, 1882. 

The Courts below (Subordinate Judge and District Judge of Moradabad 
dismissed the claim, on the ground that the plaintiffs’ lease had determined 
prior to the period for which mesne profits were claimed, and that the 
omission to issue notice of ejectment under s. 36 of the Rent Act was under 
the circumstances immaterial. The plaintiffs appealed to the High Court. 

[ 14 ] The Hon. Pandit Ajudhia Nath and Babu Ratan Chand , for 
the appellants. 

Munshi Hanuman Prasad , Pandit Sunder Lai , and Lala Lalta Prasad , 
for the respondents. 

Edge, C. J., (after stating the facts as above, continued): — It is con- 
tended that on the determination of the term in 1289 fasli the tenancy 
also determined. The Rent Act must be looked at to see if this contention 
is well founded. S. 36 of the Rent Act enacts that if the landholder 
desires to eject a tenant holding only for a limited period after the deter- 
mination of his tenancy, he shall cause a written notice of ejectment to 
be served on the tenant under the provisions of the Act. Ss. 37 and 38 
provide for the contents and method of serving such notice, and s. 39 
gives the tenant a right within thirty days after the service of notice to 
contest his liability to be ejected, and provides the tribunal to determine 
such questions. Sub-clause (c) of s. 39 enacts that upon the determina- 
tion of such questions adversely to the tenant or where no application 
under that section has been made, the tenancy of the land in respect 
of which notice has been served shall cease.” The only construc- 
tion I can put on the section is that if the landlord has failed to 
give the notice required by s. 36, the tenancy is not to be treated in law 
as determined on the determination of the term provided by the lease, 
but is to be treated as subsisting. S. 40, I think, also leads to the same 
conclusion. Under these circumstances I am of opinion that the tenancy 
did not determine on the determination of the term granted by the lease, 
and the defendants were wrong-doers in usurping possession and taking 
the rents and profits of the lands. The only question remaining is as to 
damages. It is admitted that the defendants have received Rs. 3,126. It 
is also admitted on both sides that Government Revenue, Rs. 1,147-13-10, 
has been paid, leaving a balance of Rs. 1,978-2*2. The defendants say 
that they have paid the landlord Rs. 875 and have incurred costs of 
collection of the rents. The Rs. 875 were not paid at the request of, or 
on behalf of the plaintiffs ; they were paid by the defendants on their 
own behalf wrongly out of the moneys with which the defendants had no 
legal or equitable right to intermeddle. The payment, if made, is no 
answer to the plaintiff's claim. The plaintiffs say : You have wrongfully 
and in violation of my right [is] received Rs. 3,126. The defendants 
cannot claim being tort-feasors, to deduct the costs of the collection of 
money they have wrongfully collected. I am of opinion that the plaintiffs- 
appellants are entitled to a decree for Rs. 1,978-2-2 plus interest thereon 
at the rate of 12 per cent, per annum from the 17th February, 1883, to 
the date of this decree, and with costs here, and below, and 6 per cent, on 
the amount of this decree and costs until realization. 

Tyrrell, J. — I entirely concur. 
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Matuk Dhari Singh {Judgment- debtor) y. Ai.i Naqi and others 

{Decree-holders)." l5th July, 1887. J 

Occupancy ^ancy-JaU A/e,ne profits ho,/ to be assessed. 

Where in a suit against an occupancy-tenant and his vendee, the zamindar 7 A.W.N. 
obtained a ^erce.orcance.m^t^t the deed rt-to <‘ 8OT > M2 ' 

orpe^on^d .that ^ S 

w B : 3 ‘ not^heP^hich wtspabirb" ‘the vended bit the actual market-value of 
the land for the purpose of letting. 

THE facts of this case are sufficiently stated in the judgment of the 

COU Kunwar Shivanath Sinha and Munshi Kashi Prasad for the 
appellant. 

M A HMO OD t-In r SnTthis appeai Mr. SasAi Prasad who has 

a h PP r ed d th t^ndf of argum S e°nt D to 

‘thfffiTt and 0 ffit h e ro 8 un°d U s n o? a°ppeT i need not therefore deal with the 
the hrsc ana n s fVlMO cr0 uncls in the memorandum of appeal. 

CaaS Th y e°°facts e ne^ess^ry to' elucTdate the questions raised are that one 

i at ommnl- ^bhlakhi were occupancy-tenants of the land 
Jageshar and Um mma» ,. AbW. >U n w 2()th ^ 188 2. [16] they 

to which this j “hereby^ they conveyed their occupancy tenure to 

e .r e ? U n 9 Tit Sa of“h The present aopellant before me. Thereupon the 
Matuk Dhari Sing • P 7 amindars of the village, sued the vendors 

present ^^““^“‘l^TTncellation of the deed of sale, and also for pos- 
and the sendee prayer for ousting was limited to the ejectment 

session of the land, but ^prayer ^ ^ sale . daed under which he had 

of the vendee ° a illegal, by reason of the prohibition contained 

purchased the tenure was U ^ ^ institutod on the 26th M ay. 1883. and 

IK 8 ' ^ f,Xd a 'prayer that the future mesne profits might be awarded 

the plaint included a P ■ ■ , w ho wa s, according to the contention in 

as against the defendant- ventlee.^wj^ by* reason of the invalidity of the 

safe-died unVer^whTch he had entered into possession. The suit was 
sale deed unuer 1881, but the decree by some oversight did 

decreed on the 17 th Janua. m(?sne profits claimed in the 3uit . 

not contain any a application for amendment of the decree, and 

This circumstance led to an aim ^ January 1886> whereby> in awarding 

the application \ la ‘ specified that the plaintiffs who had succeeded 
were^lso ^t o' read ze 6 fu t u re^mes ne profits in respect of the land to which 

the suffjeUteffi bgen so amonde d. the plaintiffs, decree-holders- 

respondents, before me obtained possession of the land, and on the 28th 
May. 1886, they presented the present application for ex ecution of their 

—Jh l I i i of 1887, from a decree of W. J. Martin, Esq., District 

t Be t C w d PI>ea l»?,dtbc 10 th January .1887. modifying a decree of Muushi 

Shankar thc Wb Seple “ b “’ 1886 ' 
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decree for the purpose of realizing future mesne profits as the amended 
decree awarded, 

The application was resisted upon the grounds, inter alia . that the 
future mesne profits to which the decree related referred only to a period 
subsequent to the date of the decree, and not to the period intervening 
between the institution of the suit and the passing of the decree j and in 

the next place, that the amount of mesne profits claimed by the decree- 
holder was excessive. 

The decree-holders had claimed in the application for execution 
Bs. 369*6-0 as mesne profits for the year 1291 fasli ; but the lower 
appellate court has found that the sum was extravagant, and that the real 
letting market value of the land would be Bs. 148-8-0, and this sum 
that Court has allowed as the proper amount [17] of mesne profits to 
which the respondents-decree-holders were entitled under the decree. 
The lower appellate Court has also held that the period to which such 
mesne profits related was the period from the date of the institution of 
the original suit up to the date when the decree-holders obtained possession 
of the land under the decree. The order of the lower appellate Court 
gives effect to these views, and it is from that order that this second 
appeal has been preferred to this Court. 

The contention of the parties before me raises two questions for 
determination : — 

1. Whether the future mesne profits awarded by the decree of the 
17th January, 1884, as amended on the 15th January, 1886, are to be 
calculated for the period between the date of the suitfup to the actual 
possession, or is limited to the interval between the passing of that decree 
and the date of possession of the decree-holders under that decree. 

2. Whether in the assessment of mesne profits as damages for the 
purposes of ss. 211 and 212 of the Code, the mesne profits to be awarded 
are to be represented by such rents as the occupancy tenants, Jageshar 
and Musammat Abhlakhi, paid to the zamindars, decree-holders, before 
the sale-deed of the 20th February, 1882, or by the actual market value 
of the land for the purposes of letting. 

Upon the first point, having considered the matter, I am of opinion 
that the future mesne profits, which the decree awarded, relate to the 
whol9 period intervening between the date of the suit and the date of 
possession. This view is the same as that taken by the learned Judge of 
the lower appellate Court. But upon this point it is ingeniously argued 
by Mr. Kashi Prasad on behalf of the appellant, that the application of 
the 28th May, 1886, which prayed for execution of the decree and mesne 
profits claimed, contained the Hindustani words “ zar kharcka wa wasilat 
mobad digri that is to say, the costs and mesne profits subsequent to the 
passing of the decree of the 17th January, 1884. The original application, 
which is now before me, contains some words of amendment which seem 
to have been hurriedly made by the decree- holders’ pleader, and which may 
possibly bear the interpre- [18]tation upon which Mr. Kashi Prasad 
insists. But having considered the matter, I think that the Hindustani 
words may be so read as to render the expression applicable to future 
mesne profits, calculated, nob from the date of the decree, but from the 
date of the institution of the suit, namely, 26th May, 1883. 

As to the second point, 1 confess I have had some difficulty in 
deciding the question because of a dictum in an unreported case decided 
by a Division Bench of this Court. But that case is not on all fours 
with the present, and 1 do not think it precludes me from expressing 
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mv own views as bo the matter of the assessment of mesne profits. What 
is contended is. that according to law in a case of this kind the measure 
of damages when claimed as mesne profits is the rent which the zamindars 
could have realized from the occupancy-tenants who have by reason 
of an illegal sale, olaced the vendee in possession, and that the amount 

of such damages should not be assessed upon any other principle. It 
is perfectly true that if the vendors of the deed of the 20th February, 
1882 had never executed that deed, and had continued in possession of 
their’ occupancy holding, the plaintitfs-zamindars could not realize more 
than the rent due by those occupancy-tenants ; but it does not follow there- 
from that such rent is the measure of damages. W hen such daftnages are 
claimed against a person who, by taking an illegal sale from such 
occupancy-tenants acquires possession of the land, and, as such, bolds 
possession, his position is no better than that of a trespasser. In this 
case the question has been pressed, because, whilst the decree-holders 
claimed no less than Rs. 369-6-0 as the amount of mesne profits the 
learned Judge of the lower appellate Court has faxed such mesne profits o 
amount only to Es. 148-8-0 and the rent payable by the occupancy- 

It has been ruled by me in the case of Debt Prasad v. Har Dyal (1) 
that the act of an occupancy-tenant in making a transfer which would be 
void under the law as contained in s. 9 of the Eent Act, is not such an act 
as would involve forfeiture of the tenure and ejectment of the occupancy- 
tenant under cl. ( b ) of s. 93 of the Eent Ac^ The view there expressed has 
been approved by the present learned Chief Justice of this Court in the case 
of Fatima [19] Begam v. Hansi (2), and has since been adhered to by me 
in the more recent case of Mul Cliand v. Pitam (3) : but those views relate 
more to a case in which the zamindar, in consequence of an invalid transfer 
made by an occupancy-tenant, seeks to oust such tenant by process of the 
Eent Court, than to a case of this kind, where a decree has already been 
made, rightlv or wrongly, in a regular suit awarding possession to the 
zamindars of the holding of an occupancy-tenant, which holding such 
tenant had invalidlv sold. As a Court executing the decree cannot go 
behind the decree itself, I must take it that the decree now sought to be 
executed was a decree properly passed, though l am not prepared to express 
any opinion as to whether the effect of that decree is to terminate the 
occupancy tenure of Jageshar and Musammat Abhlakhi So far as the 
immediate question now under consideration is concerned, it seems to me 
that the mesne profits awarded must be assessed as damages against tbe 
present appellant with reference to his character of having been in posses- 
sion under an invalid sale-deed, and thus a trespasser upon the land. It 
seems to me that tbe proper measure of damages is not the rent which 
was payable by the occupancy-tenant to the zamindar, a rent subject to 
its own peculiar statutory limitations, but the proper market value of the 
land for the purposes of leasing. That value has been found to be Rs. 148- 
8 'per annum ; and this sum, therefore, represents the loss occasioned by the 
wrongful act of the presont appellant in getting into possession of the 
land under an invalid salo-dood from the occupancy-tenants. 

For these reasons, agreeing with the conclusions at which the learned 
Judge of the lower appellate Court has arrived, I dismiss this appeal with 
costs. 

Appeal dismissed. 
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(1) 7 A. 091. (2) 9 A. 244. 

(3) S A. No. 1151 of 188G, decided on the 28th Juno 1887. 
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APPELLATE CIVIL. 

[20] Before Mr. Justice Mahmood. 


Kalka Prasad ( Plaintiff ) v. Ciiandan Singh and others 

( Defendants .)* [9fch July, 1887.] 

Hypothecation — Registration — “ Moveable Property” — Act l of 18 6% ( General Clauses 
Act) s. 2 (6) — Act III of 1877 (Registration Act), ss 2. 17 — Act IV of l«82 ( Transfer 
of Property Act), ss. 3, 54 — Small Cause Court suit — Suit for enforcement of hypo- 
thecation against moveable property — Act XI of 1865 (SwaM Cause Courts Act) s. 6 — 
Transfer of debt— Act IV of 1882, s. 131 — Notice to debtor. 

Held that an assignment by endorsement of a registered bond hypothecating 
certain crops was a transaction relating to moveable property, and registration 
of such endorsement was not required by s. 17 of the Registration Act (III of 
1877) or s. 54 of the Transfer of Property Act (IV of 188*2) ; and that a suit by 
the assignee to enforce the hypothecation was not a Small Cause Court suit within 
the meaning of s. 6 of Act XI of 1865, in which a second appeal would be barred 
by s. 586 of the Civil Procedure Code. Surajpal Singhv. Jairamgir (1) followed. 
Ram Qopal Shah v. Ram Gopal Shah (2) and Appavu Filial v. Subraya Muppen 
(3) referred to. 

HeZd-also that the assignment was not void by reason that notice thereof was 
not proved to have been given to the obligor, inasmuch as tbe effect of s. 131 of 
the Transfer of Property Act was merely to suspend the operation of the assign- 
ment up to the time when such a notice was received; that in this case the 
assignment would come into operation against the obligor when he became aware 
of it by the institution of the suit ; and that if he had prior notice, and sold the 
property to bona fide transferees for value without notice either of the charge 
created by the bond or of the assignment, such transferees would be protected 
from liability. Lala Jugdeo Sahai v. Brij Dehari Lai (4) referred to. 

[R. 16 A. 315 (317) ; 21 B. 60 ; 9 C.W.N. 14 ; 13^C.L.J. 641 (644) ; 7 C.P.L R. 82 ; 
82 P.R. (19061 = 106 P.L-R. 19C7.J 

The facts of this case were as follows: — Chandan Singh, defendant 
No. 1, executed a deed in lieu of Rs. 100 in favour of Muhammad Husain 
Khan, defendant No. 2, on the 17th July. 1885, and as collateral security 
hypothecated certain property described in the deed as “ khet-naishakar" 
(literally, “ a field of sugarcane”). The deed was duly registered, and 
subsequently, on the 13th October, 1885, the obligee of the bond, Muham- 
mad Husain Khan, defendant No. 2, made an endorsement on the deed 
purporting to sell or assign the bond to Kalka Prasad, the plaintiff- 
appellant in this case. The endorsement was, however, neither stamped 
nor registered. In the meantime Chandan Singh cut down the 

crops of sugarcane and sold the same to Mendu Khan, defendant No. 3, 
and Imam Ali, defendant No. 4. 

The present suit was commenced by the plaintiff on the 2nd March, 
1886, having for its object the recovery of the money due upon the bond 
of the 17th July, 1885, either from Chandan Singb, defendant No. 1, or 
his vendees, defendants Nos. 3 and 4, who had purchased the sugarcane. 
The suit was met by the plea that the endorsement of the 13bh October, 
1885, being unregistered, could not have transferred the bond to the 
plaintiff, and this view having been accepted by the Court of first instance 
(Munsif of Shahjahanpur), the suit was dismissed by that Court without 

* Second Appeal. No. 1429 of 1886, from a decree of Maulvi Abid Ali Khan Subor- 
didate Judge of Shahjahanpur, dated tbe 30th Juno, 1886, confirming a decree 
of Maulvi Muhammad Shafi, Munsif of Shajahanpur, dated the 8th April, 
1866. 

(1) 7 A. 855. (2) 9 W.R. 136. (3) 2 M. H. C. R. 474. (4) 12 C. 505. 
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going into the evidence. That Court regarded the bond of the 17th July, 
1885, as one hypothecating immoveable property, and, as such, requiring 
registration under s. 17 of the Registration Act (III of 1877), the 
absence of such registration vitiating the sale itself under s. 54 of the 
Transfer of Property Act (IV of 1882). On appeal, the lower appellate 
Court (District Judge of Shahjahanpur) not only upheld this view, but 
held that the sale was in itself invalid by reason of the fact that the 
obligee of the bond of the 17th July, 1885, Muhammad Husain, in 
transferring it to the plaintiff, Kalka Prasad, never gave notice to the 
obligor, Chandan Sing, and that therefore the transfer was bad with refer- 
ence to the provisions of s. 131 of the Transfer of Property Act. 

The plaintiff appealed to the High Court. The further facts of the 
case, and the arguments on both sides, sufficiently appear from the judg- 
ment of the Court. 

Pandit SuncLar Lai , for the appellant. 

Lala Lalta Prasad , for the respondents. , 

MAHMOOD, J. (after stating the facts as above, continued) : Pandit 

Sundar Lai, in supporting this second appeal, has contended in an able 
argument, that the judgments of both the lower Courts are erroneous be- 
cause, in the first place, what was hypothecated in the bond of the 17 th 
July, 1885, was not the land, but only the sugarcane crop of the field, and 
the hypothecation therefore related only to moveable property within the 
meaning of cl. (6) of s. 2 of the Greneral Clauses Act (1 of 1868), and s. 3 
of the Registration [22] Act (III of 1877), and s. 2 of the Transfer of 
Property Act (IV of 1882), and that therefore no registration of the docu- 
ment was required either by s. 17 of the Registration Act, or s. 54 of 
the Transfer of Property Act, so far as the endorsement of the 13th 
October, 1885, transfering the bond to the plaintiff, was concerned. 

Before proceeding further, I may at once say that no question arises 
as to the absence of stamp upon that endorsement, because a penalty there- 
on has already been taken under s. 34 of the Stamp Act, and the validity 
of such penaltv cannot bo questioned in appeal at this stage under the 

same section. , t- j .. . 

A preliminary objection has been taken by Mr. Lalta L rasact , on 

behalf of the respondents, to the hearing of this appeal, upon the ground 
that even if the appellant’s contention in this Court be valid and the 
property hypothecated in the bond now sued upon betaken to be only the 
crops, and, as such, moveable property, no such suit can be made the 
subject of second appeal, as it is of the nature of a Small Cause Court 
suit within the meaning of s. 586 of the Civil Procedure Code; and, in 
support of this contention, the learned pleader relies upon a ruling of the 
Madras High Court in Appavu Pillai v. Subroya Muppen (1), where Scot- 
land, C.J., and Holloway, J., said : — “There is nothing, in our opinion, in 
the Small Cause Courts Act to prevent the pledgee enforcing his security 
on moveable property. The Court, having jurisdiction in a suit for the 
recovery of such property, has clearly jurisdiction to enforce a contract 
pledging such property.” On the other hand, Pandit Sundar Lai contends 
that the suit is not of the nature of the Small Cause Court suit contem- 
plated by s. 6 of Act XI of 1865, and in support of this view he cites the 
case of Ram Gopal Shah v. Ram Gopal Shah (2) and also a recent ruling 
of this Court in Surajpal Singh v. Jairamgir (3), where my brethren 
Straight and Tyrrell concurred in holding that a suit which sought to recover 


(1) 2 M. H. 0. R. 474. (2) 9 W. R. 136. (3) 7 A. 855. 
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a sum of money by enforcement of hypothecation of certain cattle by their 
attachment and sale was a suit not cognizable by the Small Cause Court, 
and, as such, could be made the subject of an appeal. 

[23] In this state of authority, before I can consider the remaining part 
of the case, I have to determine first — Whether the bond of the 17fch July 
1S85, hypothecated the sugarcane crops only or also the land ; secondly — 
It the hypothecation related only to the crops, whether the present appeal 
is maintainable at all as a second anpeal. within the meaning of s. 586 of 
the Civil Procedure Code, considering that the amount claimed is below 

Rs. 500. 

Upon the first of these questions I am of opinion, having read the 
original deed, that what was intended to be hypothecated was not the field 
itself, but only the crops of that field, and Pandit Sundar Lai’s contention 
is sound that such crops are moveable property, and that the deed, there- 
fore, did not require registration. It seems to me that in the expression 
khet-naishakar " the word khet, which means field, was intended to indi- 
cate simply a measure, such as in the expression a pint of milk:” the pint 
is used simply as a measure, and not as a physical pint by which such 
measurement is made. *' Khet-naishakar" means the particular field speci- 
fied in the deed whereon the naishakar or sugercane which was hypothe- 
cated under the bond was standing. 

This conclusion is supported by the circumstance that Chandan 
Singh is only a tenant in the village, the present plaintiff is representing 
the zamindar in that same village, and the executant of the bond was not 
to be expected to be dealing with the field or hypothecating the land. 
This being so, the hypothecation was of moveable property and not of 
immoveable property. 

As to the second question, I have already cited the somewhat con- 
flicting rulings upon which the learned pleaders for the parties have relied, 
and without expressing any personal opinion of my own upon the parti- 
cular question, I need only say that, sitting here as a single Judge, I do 
not think I should, without very strong reasons to the contrary, depart 
from a Division Bench ruling of this Court, such as that of my brothers 
Straight and Tyrrell, in Surajpal Singh v. Jairamgir (1), and I therefore 
follow it and hold that this was not a Small Cause Court suit within the 
meaning of s. 6 of Act XI of 1865, and that, therefore, this second appeal 
did lie to this Court, notwithstanding the provisions of s. 586 of the Civil 
Procedure Code. 

[24] I now proceed to deal with the case itself, having taken cogni- 
zance of it in second appeal. In doing so I have to consider the provisions 
of chapter VIII of the Transfer of Property Act (IV of 1882). I have 
already shown that the Court of first instance was wrong in dismissing 
the suit simply for want of registration of the endorsement of the 13th 
October, 1885, whereby the bond of the 17th July, 1885, was sold to the 
present plaintiff. The lower appellate Court’s view virtually amounts to 
holding that the plaintiff, not having proved that he or his vendor gave 
notice of the transfer to the debtor, Chandan, the transfer itself was void. 
This view seems to me to be erroneous in law. In the common law of 
England the assignee of a debt was in old days bound to sue in the 
name of his assignor, a procedure which was inconsistent with the fact of 
the transfer, and inconsistent also with the rules of equity applicable to 
such matters. 


(1) 7 A. 855. 
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"What the doctrines of equity required was that a debtor, when the 
obligation which he owed to his obligee had heen transferred by the latter 
to another person, should ha entitled to a notice of such transfer in order 
to be protected from having to pay the money in fulfilment of the obliga- 
tion over again to the assignee, after having paid to the original assignor. 
That rule has found formulation in our statute law in s. 131 of the 
Transfer of Property Act, which says: — " No transfer of any debt or any 
beneficial interest in moveable property shall have any operation against 
the debtor or against the person in whom the property is vested, until 
express notice of the transfer is given to him, unless he is a party to, or 
otherwise aware of, such transfer, and every dealing by such debtor or 
person, not being a party to or otherwise aware of, and not having re- 
ceived express notice of a transfer, with the debt or property, shall be 
valid as against such transfer.” 

This is the quintessence of what Courts of Equity in England have 
repeatedly held, and the effect of this section is clear enough, and it would 
govern the transfer of the bond of the 17th July, 1885, under the endorse- 
ment of the 13th October, 1885, purporting to sell the same bond to the 
present plaintiff. It is necessary to hear in mind, in the first place, that 
although this section expressly renders necessary the giving of express 
notice to the debtor, and although it suspends [25] the operation of such 
a transfer as against such a debtor up to the time when such notice is given 
to the debtor, it contains no provisions invalidating such transfer when 
no such notice is given. That is to say, in other words, there is nothing 
in this section which would justify the contention that the transfer is ab 
initio void for want of such notice as that section contemplates. 

All that that section requires is that when an obligation is transferred 
by the obligee to another person, the obligor who has to fulfil such obliga- 
tion is not to be subject to any liability thereunder at the instance of the 
transferee without such debtor having received notice of the transfer. 
As to the notice itself, the section does not limit that to “express notice,” 
but to the broader doctrine of notice as understood in equity, because the 
words of the section are — “unless he is a party to or otherwise aware of 
such transfer.” The last phrase is broad enough to bring under the purview 
of the section all cases in which the knowledge of the transfer in an ascer- 
tainable form has reached the debtor. The latter part of the section is, of 
course, intended to protect a debtor who, without knowledge of the trans- 
fer of the obligation hv the obligee to another person, fulfils the obligation, 
and is subsequently sued by the assignee of such an obligee as fraudulently 
accepts tue fulfilment notwithstanding such assignment ; and the same 
rule is also applied to persons, other than the debtor himself, and those 
who, being bona fide persons, acquire rights or any beneficial interest in 
moveable property in the absence of any kind of notice of the transfer 
of the debt by the original obligee to another person. 

These views are applicable to the present case ; because the mere 
absence of any express notice to Chandan on the one hand would not 
vitiate the endorsement of the 13th October, 1885, whereby the bond was 
sold to the present plaintiff, Kalka Prasad, although the operation of such 
transfer, as against Chandan, would be regulated in accordance with the 
time when the said Chandan obtained knowledge as to such transfer. 
Similarly, even if Chandan had notice of the transfer, and sold the move- 
able property subjoct to the plaintiff’s bond to Mendu Khan, defendant 
No. 3. and Imam Ali, defendant No. 4, these two persons in the position 
of bona /ide transferees for value without notice either of the charge [26] 
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which the bond of the 17th July, 18S5, may have created upon the crops 
or of the tansfer of that bond in favour of the plaintiff, would undoubtedly 
be protected from any liability arising out of the action of Cbandan in 
selling the sugarcane to them under such circumstances. 

But the pleadings of the parties in this case raised questions of fact 
which required determination before the case could have been finally 
disposed of. First of all it was pleaded by Chandan Singh, the original 
obligor of the bond of the 17th July, 1885, that he had paid up the 
amount due under the bond to the original obligee, Muhammad Husain, 
and that the transfer of the 13th October, 1885. was not a real but simply 
a colourable transaction in which no consideration passed, and that Kalka 
Prasad was not the real purchaser of the bond, and, as such, not entitled 
to maintain the action. There was no allegation as to any information 
having oecn given to Chandan Singh in respect of the alleged transfer, 
and the suit appears to have been brought without any kind of notice 
having been issued as required by s. 131 of the Transfer of Property Act. 

The lower Courts, however, taking the erroneous view of law which 
they have done in the case, have not gone into the merits. The view of 
the lower appellate Court as to the absence of notice is itself based upon 
a misapprehension of th 3 interpretation of s. 131 oi the Transfer of 
Property Act. I have already said that that section does not vitiate the 
transfer of a debt, but that it only postpones its operation in accordance 
with the date of the knowledge of such transfer reaching the debtor. In 
a recent case, Lcilci Jucfdeo Sfihdi v. Bvi] Bchavi Led (1). a Division Bencb 
of the Calcutta High Court had bo consider the exact effect of that section, 
and the learned Judges there held, in conformity with the cases cited in 
White and Tudor’s Leading Cases, 4th edition, Vol. II, pp. 77G-777, as 
notes to the leading case of Ryall v. Rou-les , that whilst notice is not a 
condition precedent to the validity of a transfet of a debt such as contem- 
plated by s. 131 of the Transfer of Property Act. the section only fixes 
the time with reference to notice when such transfer would come into 
operation as against [27] the debtor. The case before the learned Judges 
was one where an assignee of a mortgagee brought a suit on the mortgage 
against the mortgagor and the mortgagee, and no notice of the assignment 
had been given to the mortgagor under s. 131 of the Transfer of Property 
Act The learned Judges held that the Court was wrong in dismissing 
tho suit merely on the ground that no notice was served, as after the suit 
was instituted the mortgagor became aware of the assignment, and the 
transfer accordingly came into operation on the date when he thus 
became aware of it. I agree in this view of the law, and I hold that in 
the present case the mere absence of an express notice having been served 
by the plaintiff would not render the action unmaintainable. 

Under these circumstances, I hold that neither of the Courts below 
has tried the case upon tho merits, and in my opinion the proper course is 
to decree this appeal, to set aside the decrees of both the lower Courts, 
and to remand the case for trial de novo on the merits, with reference to 
the observations which I have made. The remand will be under s. 562 
of tho Civil Procedure Code, and under the last- part of that section I may 
point out that the Court should try, in the first place, whether the 
assignment of the 13th October, 1885, was a real and genuine assignment 
or not ; and in the second place, whether Chandan Singh actually had 
paid the money due ou tho bond of the 17th July, 1885, to Muhammad 
Husain, either before such assignment or thereafter at a time when he bad 

' ‘ ~ (I) 12 C. 505. 
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no notice of the assignment. Thirdly, whether the defendants Mendu 
Khan and Imam Ali, Nos. 3 and 4, had no notice either of the sugarcane 
crops being hypothecated under the bond of the 17th July, 1885, or of 
that bond having been transferred by Muhammad Husain to the present 
plaintiff, and whether their action in purchasing the crops was bona fide 
or not. 

The costs will abide the result. Issues remitted. 
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Muhammad Abdul Hai and another {Plaintiffs) v. Sheo Bishal 

Rai (Defendant)/' [12th July, 1887.] 

Practice — Remand by lower appellate Court under Civil Procedure Code, s. 566 — No 
objections filed by plaintiffs under 507 — Objections raised for the first time in second 
appeal by plaintiffs — Such objections not enter tainable. 


Objections which might have bean, but were not, made under s. 567 of the 
Civil Procedure Code hi a lower appellate Court to the findings on remand of the 
Court of first instance, cannot ha raised for the first time as grounds of second 
appeal from the lower appellate Court’s decree. 


The facts of this case are sufficiently stated in the judgment of 
Mahmood, J. 

Shah Asad Ali, for the appellants. 

Lala Juala Prasad, for the respondent. 

MAHMOOD, J. — This was an action for recovery of rent, and was dealt 
with by the Court of first instance in a judgment dated the 16th February, 
1885, the effect of which was to decree the claim in part. From that 
decree the plaintiffs appealed to the lower appellate Court, and that Court, 
by an order dated the 4th September, 1885, remanded the case under 
s. 566 for findings on no less than nine issues. The Court of first instance, 
in au elaborate order of the 8bh Jauuary, 18 36, recorded findings upon 
these issues, and re-submitted these to the lower appellate Court. To 
these findings no objection was taken by the present plaintiffs-appellants, 
hut the defendant-respondent before me took objections, and the learned 
Judge of the lower appellate Court, in dealing with them, disallowed them 
for the reasons stated in his judgment, and upholding the findings of the 
Court of first instance, dismissed the appeal on the 29th May, 1886. 

This appeal has been preferred, not by the defendants, whose objec- 
tions to the findings of the first Court wore disallowed by the Judge of the 
lower appellate Court, hut hv the plaintiffs, who never took any objections 
at all to the findings of the first Court upon remand. The grounds now 
urged are such as might have been taken as objections, «, 567 of the Code, 
to the findings of the [29] Court of first instance upon remand. These 
objections never having been urged before the lower appellate Court, the 
Court has naturally not dealt with these points, taking it for granted that 
the present (plaintiffs-appellants) had no objections to urge. 

Under these circumstances. I do not think that, hearing this appeal 
as a second appeal. 1 can for the first time allow those objections to be 
taken hero as grounds of second appeal. 

The appeal is dismissed with costs. Appeal dismissed . 


Second Appeal , No. 1691, 
of Glmzipur, dated tin- ILli S< pn 
Absibtant Collector ui Gba/ipui, 


in. in i decree of G .] . Nicholls, lisrj.. District Judge 
nit. i. 1SH5, cor. finning a dccieoof J. G. Gill, K c «. 
d tic cl '.lie iOlh February, 1 K 85. * ’ 
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Before Sir John Edge , Kt ., Chief Justice , and Mr. Justice Tyrrell . 


Lachman Das ( Plaintiff ) v. Chater and another (Defendants):'' 

[21st July, 1887.3 

Administration-bond — Breach of condition — Compensation — Act X of 1865, ( Succession 
Act), ss. 256, 257 —Act IX. of 1872 ( Contract Act), s. 74, exception. 

An administration-bond executed by an administrator in accordance with s, 256 
of the Succession Act is not an instrument of the kind referred to in the excep- 
tion to s. 74 of the Contract Act, so as to make the obligor liable, upon breach of 
the condition thereof to pay the wholo amount mentioned therein ; and an assignee 
of the bond under s. 257 of the Succession Act cannot recover more damage than 
he proves to have resulted to himself or to those interested in the bond. 

Held therefore, where neither the assignee of such a bond nor any one else had 
suffered any damage by reason of the breach of a condition requiring the obligor 
to file an inventory of the estate within a specified period, that the assignee was 
not entitled to recover from the obligor any compensation in respect of such 

breach. 

[R. 16 M. 474.] 

The facts of this case were as follows: — On the 23rd January, 1883, 
one Marcar Chater took out letters of administration to the estate of one 
J.R. Shircore, and on the same date executed an administration-bond in 
favour of the District Judge of Agra, in accordance with the provisions 
of s. 256 of the Succession Act (X of 1865), One John Owen joined in 
the execution of the bond as surety. The amount of the bond was 
Rs. 7,000; and the executants made themselves jointly and severally 
liable to the District Judge of Agra for the time being, engaging for the 
due collection and administration of the estate according to law, and to 
make a true inventory of the estate and to exhibit the same in the District 

Court on or before the 22nd January, 1884. 

[30] Application was subsequently made to the District Judge by 

certain creditors of the estate, namely, the plaintiff, Seth Lachman Das, 
Chhotay Lai, Nand Ram, and Hardwar Nath, under s. 257 of the Succes- 
sion Act. representing that the engagement to file the inventory on or 
before the 22nd January, 1885, had not been kept ; and by an order dated 
the 15th June, 1885, the Judge assigned the bond to the plaintiff, Seth 
Lachman Das, on the ground that the conditions of the bond had been 
broken in the following respects ; — (i) that the inventory had not been 
exhibited within the time prescribed, (ii) that accounts had not been 
properly presented, (iii) that the assets had not been applied within a 
reasonable time to the satisfaction of the claims of creditors. The plaintiff 
then brought the present suit against Chater and Owen, to recover “ for 
himself and as trustee for all persons interested in the estate of the 
deceased,” Rs. 7,000, the amount of the bond. The suit was instituted 
in the Court of the Subordinate Judge of Agra on the 5th December, 
1885. Meanwhile, on the 4th February, 1885, the defendants had filed 
the inventory of the estate in the Court of the District Judge. 

The defence was in effect that the engagements of the bond had been 
substantially fulfilled, that the estate had been duly administered and all 
the debts paid except that of the plaintiff and one other creditor who had 
rofused to accept the dividends offered to them, that the entire assets 

* First Appeal No. 106 of 1886, from a decree of Baba Promoda Charan Banerji, 
‘ Subordinate Judge of Agra, dated the 17th March, 1886. 
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were Rs. 3,300, and bhab the plaintiff could nob in any event recover more 
than that amount. 

The substantial portion of the Subordinate Judge’s judgment was as 
follows : — 

“ There can he no doubt that an inventory was not exhibited on or 
before the 22nd January, 1884, as required by the bond, or within six 
months from the grant, as required by s. 277 of the Indian Succession 
Act. And it is also an undisputed fact that the accounts were not pre- 
sented in proper form. It was not until the 4th .February, 1885, that the 
administrator, Mr. Chater, submitted an inventory and an account to the 
District Judge through the post. The requirements of the rules prescrib- 
ed by the High Court for the presentation of inventories and accounts 
(Civil Rules and Orders, p. 14G) were not fulfilled in any respect. 

[31] ‘ It is contended that mere failure to submit an inventory and 
accounts in time was not sufficient to pronounce the bond forfeited, and 
this intention seems to be valid. In matters like these, the practice of 
the Courts in England should be the best guide. It was held in Crowley 
v. Chipp (l). quoted in Williams on Executors and Administrators, p. 
511, that ‘ the Court might, in its discretion, decline to make any order, 
notwithstanding it was clear that there had been a breach of the bond. 
On that occasion an administratrix had not exhibited an inventory and 
accounts within the time assigned by her administration-bond, bub no 
proceedings had been instituted against her for the purpose of calling for 
an inventory. An application was made to the Ecclesiastical Court by a 
creditor of the deceased, for an order that the bond might, be ‘attended 
with,’ for the purpose of being sued upon at law ; and it was contended 
that since the non-delivery of the inventory at or before the day specified 
in the bond clearly constituted a breach of the condition, the Court ought 
to order the bond to be delivered out. But Sir H. Jenner Fust said that 
he should be extremely unwilling in any case upon the mere non-delivery 
of an inventory to allow the bond to be ‘attended with,’ and he refused to 
make any order until the parties should have cited the administratrix to 
bring in an inventory. She afterwards brought one in, whereupon the Court 
dismissed the parties. In another case, cited at page 518, the Court 
refused to permit the bond to be put in suit, on the ground that an 
inventory and account had not been called for from the administrator. 
These cases are clear authorities in support of the defendants’ contention 
that the more non-delivery of an inventory and account do not justify the 
forfeiture of the bond. The reasons which would induce a forfeiture 
appear to be that ‘ the administrator has not delivered a true and perfect 
inventory, or that ho has not made a just and true account.’ (Williams, 
page 54G.) In this case, when the administrator omitted to submit his 
inventory and account, the proper course would have been, as was done 
in the case cited above, to call upon him to file an inventory. But this 
was not done. He did subsequently file an inventory and accounts. They 
were not, it is true, verified before a zilla Judge or Justice of the peace, but 
the defendant, Mr. Chater, has, in this suit sworn to their correctness. He 
has [32] pledged his oath that tho inventory is true and complete, and that 
the account is true and correct. Tho plaintiff has not attempted to show 
that tho defendant’s allegations are untruo in regard to any item except 
one, namely, Mr. Shircore’s law books. It is said that tho books wore 
valuable, and wore removed to Calcutta in order that thov might fetch a 
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higher price. Mr. Chater has sworn that he sent the books to Mackenzie, 
Lyall and Co., a well-known firm of auctioneers in Calcutta, for sale, 
and that he has entered in his accounts the amount which was received 
by him as the proceeds of the sale. There is nothing to contradict his 
sworn statement ; and although the books may have been sold for less 
than their proper value, it cannot be said that he was at all to blame in 
the matter. The correctness of no other item has been impugned. I 
accordingly hold that the inventory and accounts submitted by the 
defendants are true and correct, and that there has been no breach of the 
conditions of the bond in respect of inventory and accounts such as to 
induce a forfeiture of it. 

4i The only other ground on which the bond has been pronounced 
forfeited is that the assets have not been applied to the payment of debts 
within a reasonable time. This breach is not, it seems, a valid ground for 
forfeiture. It is laid down in Williams on Executors and Administrators, 
page 517, that “ it is no ground of forfeiture that the administrator has 
not paid the debts of the intestate, and therefore a creditor could not sue 
upon the bond and assign for breach the non-payment of a debt to him. 
There has not, it appears, been any culpable negligence on the part of the 
defendant in regard to the payment of debts. The defendant s wears 
that, shortly after the death of Mr. Sbircore, his household effects were 
sold in Agra. An advertisement was published in the Pioneer , and the 
claims of some of the creditors were received. In 1884, the defendant 
states he was in bad health and was obliged to go to Darjeeling, and 
therefore nothing was done. That he did actually goto Darjeeling also 
appears from the plaintiff’s application to the District Judge, dated 4th 
November, 1884. In February, 1885, the defendant published a second 
advertisement in the Pioneer, and several claimants appeared. Among 
these were the plaintiffs Ssth Lxchbman Das and Hira Dal, proprietor 
of the firm of Chhotay Lai, Naud Ram, who sent to the defendant affida- 
[33] vits in support of their claims in March, 1885. In August, 1835, 
the defendant gave notice to all the creditors whose claims had been 
admitted, and among the persons to whom notices were given were the 
plaintiffs, Seth Lxohman Das, Chhotay Lai, Nand Ram and Hardwar 
Nath, the three persons who had moved the District Judge to assign the 
bond. All tho registered creditors, including Hardwar Nath, have receiv- 
ed dividends and granted receipts The only persons who refused to do 

so were the plaintiff and Hira LU. proprietor of the firm Chhotay Lai, 
Nand Ram. S 3 that, except two of the creditors, the rest have been paid. 
Tho non-payment to these creditors is owing to their own laches. They 
themselves neglected bo send in their claims, although all creditors had 
been called upon to do so, and it is therefore their own fault that they 
have not been paid. Besides, ‘ a bond could only be enforced for the 
general benefit of persons interested in the estate of the intestate, and not 
for the non-payment of a particular debt.’ (Williams on Executors, p. 
549.) As all the persons interested in the estate except two have been 
paid, the bond cannot be enforced on the ground that these two persons 
havo not been paid. For the above masons, the grounds for which the 
bond was forfeited were not such as could induce its forfeiture.” 

The Court accordingly dismissed tho suit. Tho plaintiff appealed to 
tho High Court. 

Mr. Cr.T. S/)<tiikii' and Babu Juijinclro Nath Chauclhri, for tho appellant 

Mr. J. P- Howard, for liio respondents. 
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EDGE, C. J. — This is an action on an administration bond. The 
defendants are the administrators ; the bond was for Rs. 7,000, and one 
of the conditions was that the administrators should make a true 
inventory of the estate and exhibit the same at the Court of the Judge of 
Agra on or before the 22nd January, 1884. The condition to which I 
have referred is the one relied on in this appeal. As a matter of fact the 
administrator did not exhibit his inventory in the Court of Agra until 
February, 1885. The bond was a bond given in accordance with s. 256 of 
the Indian Succession Act. It was assigned to the plaintiff under s. 257 of 
the Act. The case came on for trial before the Subordinate Judge of Agra. 
He [34] dismissed the suit, thinking that no substantial breach of the bond 
had been proved. I am of opinion that the failure to exhibit the inventory 
was a breach of a condition of the bond. It is an important matter in the 
administration of an estate that the administrator should file his account 
in proper time. It is contended that as there had been a breach which 
has been admitted, of the bond, the amount recoverable was the sum of 
Rs. 7,000 mentioned in the bond. It is said that the bond in question 
was one which came within the exception of s. 74 of the Contract Act, 
and consequently the whole sum mentioned in the bond became payable 
on the breach. I think the bond referred to in that exception ’ is of the 
class of which an illustration is given in the illustrations to the section, 
and that the bond in question does not come within that exception. If 
an administration-bond came within that exception, and on breach of any 
of the conditions of the bond the whole amount of the bond became payable, 
the result might be that the creditors and heirs of an intestate might 
receive more, so far as the creditors wore concerned, than their debts, 
and so far as the heirs were concerned, than the balance of the estate in 
the hanas of the administrators. To take a case, assume that an adminis- 
trator having given a bond like that in this case has fully administered 
the estate and paid all the creditors the utmost farthing owing to them 
and has handed over to the legal representatives the balance which remai- 
ned in his hands after deduction of the debts of the intestate. There 
would be in that case no creditors interested in the performance of the 
conditions of the bond. By interested I mean pecuniarily interested, 
and the only person who could be interested would be the heir; 
but neither the creditor nor the heir would have suffered loss by breach 
of the conditions. If under such circumstances the assignee of the 
bond would be entitled to recover the full amount mentioned in tho 
bond, what was to become of ibV lb could not ho paid to tho creditors, 
who had no longer any interest and had suffered no loss. The plaintiff 
could not retain it himself, unless he could show that he had been 
damnified. The heir could not bo entitled in justice or common souse 
to be paid money recovered as compensation for a damage he had not 
suffered. It appears to me that in an action brought on tho breach of a 
bond of this description the plaintiff [35] cannot recover more damage than 
he has proved to have resulted to himself or those interested in the bond on 
which ho relies. In this case tho plaintiff has not, nor has any one else 
suffered any damage whatever. The inconvenience which the plaintiff and 
the others may have suffered was not caused hv tho breach complained of 
but by reason of their having failed to sond in their claims and accept 
the dividends which were offered to thorn. I am of opinion that tho 
appeal must bo dismissed with costs, and I think it is a case that should 
never have been brought. It is nob contended that the inventory when 
tiled wa9 othor than true and complete, nor is it contended that the account 
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was not correct. This being so, the delay in exhibiting the inventory in 
the District Judge’s office, though it would be reprehensible if it could 
have been avoided, would not, I think, by itself entitle the appellant to 
succeed in a case like the present to recover the penalty of the adminis- 
tration bond. 

Tyrrell, J. — I concur. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Mahmood. 


The Delhi and London Bank Plaintiff v. The Uncovenanted 
Service Bank Bareilly ( Defendant ).* [16th July 1887.] 

Execution of decree — Sale in execution — Rateable distribution among decree-holders— 
Civil Procedure Code. s. 295 — Decrees for money " — “ Same judgment- deb tor 
Decree for enforcement of lien and against judgment — debtor personally — Decree- 
holder entitled to proceed against property or person as he may think fit. 

U held a money decree against B , P and R , in execution whereof he caused 
to be attached and sold certain property belonging to B. D held a decree against 
B , P, R and S, which so far as P. R and S were concerned, was a decree against 
enforcement of hypothecation by sale of the judgment-debtor’s property, but 
which did not direct the sale of specific property belonging to B. An application 
by D, under s. 295 of the Civil Procedure Code, for an order enabling him to share 
rateably in the proceeds of U's execution was rejected. 

Held that there being no question of fraud in the case D was entitled to 
enforce his decree in the first instance against the property of B ; that his decree 
against Pdid not lose the character of a decree for money under s. 295 of the Code 
because it directed sale of the property of the other judgment-debtors; and that 
[36] the fact that there were four judgment-debtors in D's decree and only three 
in U's would not deprive D of the right to share rateably. Shumbhoo Nath 
Pcddar v. Lucky Nath Dey ( 1) referred to. Debolci Nundun Sen v. Hart (2) 
Jagat Narain Pal v. Dhundhey Rai (3), and Hart v. Tara Prasanno M ulcer ji (I), 
distinguished. 

[R., 8 O.C. 8G (89) ] 

This was a suit to recover a proportionate share of the assets realized 
in execution of a decree held by the defendants, the plaintiffs having pre- 
viously made an application in the execution department to the same effect 
under s. 295 of the Civil Procedure Code, and the application having been 
rejected. The facts of the case are sufficiently stated in the judgment of 

Edge, C.J. 

Mr. G. T. Spankic and Mr. W. M. Colvin , for the appellants. 

The Hon. T. Conlan and Maulvi Abdul Majid , for respondents. 

Edge. C.J. — In this action the plaintiffs claim under s. 295 of the 
Civil Procedure Code to share rateably in the proceeds of a sale effected 
in the execution of decrees of the defendants. The facts are shortly 

these : On the 9th August, 1884, the defendants obtained two money 

decrees against Balmukand, Ram Sarup and Piare Lai. On the 19th 
January, 1885, the plaintiffs obtained two decrees against the same 
persons and one Rao Sahib Singh. 

• Second Appoal, No. G17 of l p 8G, from a decree of J. Sladen, Esq., District Judge 
of Bareilly, dated tbo 31st March. 1836, reversing a decree of Maulvi Muhammad 
Oavum Subordinate Judge of Builly, dated the 27th November. 1885. 

' (1) 9 C. 920. (2) 12 C. 298. (3) 5 A. 566. (-4) 11 C. 718. 
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The defendants obtained an attachment under their decrees against 
the property of Balmukand and obtained an order that the property 
should be brought to sale on the 20th April, 1885. On the 10th Apri * 
1885, the plaintiff applied for an attachment under the decrees against the 
property of Balmukand, and on the 16th April following they applied or 
an order to enable them to share rateably in the proceeds of the defen- 
dants’ execution. , , 

The Subordinate Judge decreed the plaintiffs’ claim. On appeal, the 

District Judge of Bareilly dismissed the plaintiffs suit. From that 
dismissal the present appeal is brought. The decrees of the plaintiffs, 
obtained on the 19th January, 1885, did not specifically decree that any 
property of Balmukand should be brought to sale. It is not necessary 
to consider the nature of those decrees as affecting the other judgment- 
debtors or their property, further than to say that the plaintiffs could 
have executed, if they had chosen, their decrees against the property of 
the other people affected directly by [37] the decrees, that is to say, 
against the property of other judgment-debtors specifically ordered to be 

sold by those decrees. 

On behalf of the defendants it has been contended that the decrees 
in question of the plaintiffs were not decrees for money within the 
meaning of s. 295 of the Civil Procedure Code, even against Balmukand, 
because under them the lien of the plaintiffs could have been enforced 
against the judgment-debtors, other than Balmukand. 

It was also contended that the decrees in question were not against 
the same judgment-debtor, because there was a fourth judgment-debtor, 
Bao Sahib Singh, affected by the plaintiffs’ decrees, who was not affected 
by the decrees of the defendants. 

It was also contended that the plaintiffs were bound in law before 
having recourse against the property of Balmukand to proceed against 
the hypothecated property of the other judgment-debtors. It was also 
urged on behalf of the defendants that the plaintiffs sold and purchased 
some of the property of the other judgment-debtors decreed to be sold by 
their decrees. The latter point is one as to which there has been no evi- 
dence brought to our attention. Apparently there is no evidence as 
to when or for what amount, whether reasonable or otherwise, these 
alleged sales and purchases took place. In fact, we have got no informa- 
tion on which we can act as to the sales. The question was not raised in the 
written statement, and is one which, even if there had been any evidence in 
support of it, would merely relate to the amount in respect of which the 
plaintiffs could claim to share rateably. In support of the contention that 
the plaintiffs wore bound in law to have recourse first to the property of the 
other judgment-debtors directed to be sold under their decrees, the defend- 
ants rely on the case of Wall Muhammad v. Turab Ali (1) decided by my 
brother Mahmood and Mr. Justice Straight. We need not discuss that 
case. It has no bearing on this case. We have in Johavi A lal v. Sant 
Lai (2) explained that case. It was obviously one of fraud, which required 
the interference of the equitable jurisdiction of this Court. 

No question of fraud arises in this case ; therefore there is nothing in 
law or in equity to prevent the plaintiffs from enforcing their decrees in 
the first instance against the property of Balmukand. [38] It is obvious 
that as far as Balmukand was concerned the plaintiffs’ decrees were 
money-decrees. Those decrees did not lose their character as money- 

(1) 4 A. 407. (2) 9 A. 484. 
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decrees against Balmukand because by them a sale of the property of the 
other judgment-debtors was decreed. We are of opinion that the plaintiffs’ 
decrees, so far as Balmukand was concerned, were decrees for money 
within the meaning of s. 295 of the Code of Civil Procedure. We express 
no opinion as to whether there were or were not as against the other 
judgment-debtors decrees for money within the meaning of that section. 
That is a question which we need not decide here, as it is not necessary 
for the decision of this appeal. 

The remaining question is whether the fact that there are four 
judgment-debtors in the plaintiffs’ decrees and only three judgment-debtors 
in the defendants’ decrees would deprive the plaintiffs of their right to 
share rateably. 

A precisely similar question was decided by Skumbhoo Nath Podder 
v. Lucky Nath Dey (L). I agree with that decision, and am of ooinion 
that the plaintiffs are entitled to share rateably in the proceeds of the de- 
fendants’ decrees. The case of Deboki Nu/uden Sen v. Hart (2) is not in 
point and does not conflict with the view of the law which I have ex- 
pressd. That was a case, to put it shortly, in which the property sold 
was the joint property of two judgment-debtors, whereas the decree in 
respect of which the right to claim rateably was made, was a decree 
against one of the judgment-debtors only. The case of Jagat Naraih 
Pal v. Dhundhey Rai (3) has been pressed upon us. The facts there are 
not similar to those of this case, consequently that case does not affect 
our judgment in this. 

The case of Hart v. Tara Prasanna Mukerji (4) has been relied on by 
each side. We do not think that, looking at the facts of the case, it is in 
point. In the result the appeal must be allowed with costs. The decree 
of the lower appellate Court is set aside aud the case remanded under 
s. 5G2 of the Civil Procedure Code, to be disposed of by the Judge of Bar- 
eilly with reference to the observations made in this judgment. The costs 
will abide the result. 

MaHMOOD, J. — I concur. 

Cause remanded. 
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Before Mr. Justice Brodhurst. 


Queen-Empress v. Deokinandan. [18th July, 1887.] 

Criminal Procedure Code, s. 199— “ Complaint " -Criminal Procedure Code. ss. 4, 
‘>00— Charge of defamation not made in complaint , but added in subseouen't exami- 
nation. 

A charge of defamation not contained in the complaint presented to the Magis- 
trate, but added subsequently by the Magistrate upon statements made by the 
complainant in his examination under s. 200 of the Criminal Procedure Code, 
whether of his own accord or in consequence of suggestions from the Magistrate! 
is not a legal “ complaint ” made by an aggrieved person within the meaning of 
ss. 4 la\ and 192, so as to enable the Magistrate to take cognizance of the offence. 
Queen- Empress v. Kallu (5) referred to. 

[R., Rat. Unrep. Crim. Cas. 584 (585) ] 


(1) 9 C. 920. 


(2) 12 C. 298. 


(3) 5 A. 5G6. 
26 


(4) U C. 718. 
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The petitioner in this case was convicted and sentenced by the Joint 
Magistrate of Allahabad, for defamation (s. 500 of the Penal Code,), under 
the following circumstances : — On the 27th January, 1887, one Baijnath 
filed a written complaint in the Court of the Joint Magistrate against the 
petitioner, who was the editor of the Pray Shamachar newspaper, and 
between whom and the complainant enmity existed owing to the fact that 
each had started a school in Allahabad and regarded the other as a rival. 
The complaint as committed to writing by the Magistrate was headed 
14 charge under ss. 352 and 504 of the Penal Code.” It was to the effect 
that the accused was “ in the habit of publishing various kinds of false 
and libellous matters in respect of the complainant in his paper that in 
particular on the 22nd January, he had falsely accused the complainant of 
an assault; that on the 26th, the parties having met, a dispute began, in 
the course of which the complainant said, “ If you will write more libellous 
matter. I will bring an action against you,” and that the accused (with 
two other persons) then used insulting language and tried to strike him. 

On the following day, the Joint Magistrate having examined the 
complainant on oath, passed the following order: — “Let summons issue 
under ss. 506 and 500 of the Penal Code.” 

The accused having been convicted and sentenced as above stated, 
appealed to the Sessions Judge of Allahabad, the principal ground of 
appeal being that there having been no legal complaint [ 40 ] of an offence 
punishable under s. 500 of the Penal Code, there could be no trial and 
conviction under that section, with reference to s. 298 of the Criminal 
Procedure Code. Upon this point, the Sessions Judge in his judgment 
made the following remarks : — 

The first contention in appeal is that the Magistrate bad no jurisdic- 
tion, because, as the offence of which the appellant has been convicted 
falls under chapter XXI of the Penal Code, it was essential that a complaint 
should be made by the person aggrieved, and it is alleged that no such 
offence was made. The ciiarge was brought in the petition of complaint 
under ss. 352 and 504 of the Penal Code (assault and insult calculated to 
provoke a breach of the peace), but after examining the complainant on 
oath, as required by s 200 of the Criminal Procedure Code, the Magistrate 
considered that the facts alleged disclosed a libel, and that the libel 
was what the prosecutor really wished to complain of. The accused 
was therefore charged under ss. 500 and 504 of the Penal Code. 
It is argued for the appellant that the prosecutor’s original in- 
tention to complain only of assault and insult is evidenced by 
his saying (see petition of complaint) that if ho continued to publish 
defamatory matter against him he would proceed against him, and 
by his calling witnesses only to prove the assault, in the first instance. 
But whatever the original intention may have been, it is enough that 
before the Magistrate the prosecutor distinctly declared his desire to prose- 
cute the accused for defamation. It is further argued that the statement 
on oath under s. 200 of the Criminal Procedure Code is not “ a complaint ” 
in the sense of s. 4 of the Act, and reference is made to the ruling in Queen- 
Empress v. Kalin (1). It appears to mo that the .'statement on oath is in 
elucidation and confirmation of the opening petition, and is a part of the 
complaint” laid in the latter. In the case quoted it does not appear who 
made the first report to the police: possibly the chaukidar and not, the 
husband. But however this may be there is a difference between proceed- 
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ings initiated in Court by the aggrieved person himself and a case sent up 
for trial by the police, in which the person whose complaint in Court was 
necessary to legalize the prosecution appears only as a witness. I am 
therefore of opinion that the provisions of s. 198 of the Criminal Proce- 

[ 41 ] dure Code have been observed.” In the result, the Sessions Judge 
affirmed the conviction, but reduced the sentence from two months' 
rigorous imprisonment and Rs. 250 fine to one month’s simple imprison- 
ment and Rs. 100 fine. 

The accused applied to the High Court for revision of the Sessions 
Judge’s order. 

Babu Dwarka Nath Banerji and Babu Durga Char an Banerji , for 
the petitioner. 

The Public Prosecutor (Mr. G.E. A. Boss), for the Crown. 

BRODHURST, J.— This is an application for revision of the order of 
tho Sessions Judge of Allahabad, dated the 3rd June, 1887, by which he, 
on an appeal against the order of the Joint Magistrate of Allahabad, dated 
the 28th March, 1887, affirmed the conviction of the present petitioner 
under s. 500 of the Indian Penal Code, but reduced his sentence from two 
months’ simple imprisonment and fine of Rs. 250, or in default two months’ 
further simple imprisonment, to one month’s simple imprisonment and a 
fine of Rs. 100, or in default to one month’s further simple imprisonment. 

Three grounds for revision have been taken. The first of these is, 
** Because there having been no legal complaint there could be no trial and 
conviction under s. 500.” It is pointed out by Mr. Banerji , counsel for 
the petitioner, that the offence of defamation punishable under s. 500 of 
the Indian Penal Code is one of the offences mentioned in s. 345 of the 
Criminal Procedure Code as compoundable ; that s. 500 of the Penal Code 
is in chapter XXI of that Code ; that it is enacted in s. 198 of the 
Criminal Procedure Code, that “ no Court shall take cognizance of an 
offence falling under chapter XIX or chapter XXI of the Indian Penal 
Code or under ss. 493 to 496 (both inclusive) of the same Code, except 
upon a complaint made by some person aggrieved by such offence that 
•• complaint,” as defined in s. 4 of the Criminal Procedure Code, “ means 
the allegation made orally or in writing to a Magistrate with a view to his 
taking action under this Code that some person, whether known or 
unknown, has committed an offence, but does not include the report of a 
Police officer;” that in this case the complaint was made in writing, but 
that it does not contain a charge under s. 500 of the Penal Code, and 

[42] that the allusion made in it to ” libellous matter” is merely in sup- 
port of the charges under ss. 352 and 504 of the Penal Code that were 
there actually made, and Mr. Ba?icrji referred to the judgment of my 
brother Straight in tho case of Queen-Empress v. Kallu (1) as sustaining 


3 

I think Mr. Banerji* s argument is sound. The libellous matters 
Ferre d to were published in the Prag Samachar of tho 22nd January, 
87 The complainant did not on the publication of the paragraph take 
, mediate action. He did not make any objection until he happened to 
sot the accused in the street. His complaint is dated the 27th January, 
,87 • the charges preferred in it are of offences under ss. 352 and 504 of 
e Penal Code, and these offences are alleged to have been committed on 
o 26th January, 1887, bv Pandit Deokinandan, Brahmin, Editor of the 
'ag Samachar, Jagrup Brahmin and Ram Bakhsh, Sonar. 


(1) 5 A. 233. 
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In the complaint there is this passage : — “ On the 26th January, 1887, 
all of the accused met the complainant in muhalia Atarsua ; the com- 
plainant asked the accused No. 1 why he was publishing libellous matters 
in respect of him, and told him that he should not do so. Thereupon the 
said accused observed that unless be, the complainant, closed his school 
he would publish still more defamatory matter in respect of him ; that he, 
complainant, replied, * If you write still more libellous matters against me, 
I will bring an action against you.’ Thereupon all of the accused became 
angry and used abusive language towards him, and when he remonstrated 
they raised sticks with the intention of assaulting him and approached 
near to him calling out ‘ Strike ! Strike! 1 If the complainant had not 
moved awav and the witnesses had not interfered, all of the accused would 
undoubtedly have assaulted him.” 

The cause of enmity is then alluded to, and the petition concludes 
as follows : — “ Tne complainant therefore prays that after enquiry the 
accused persons may be punished.” 

From the above-mentioned passage in the complaint, it is, I think, 
quite clear that the complainant did not in the first iustance prefer a 
charge of defamation, an offence punishable under s. 500 of the Indian 
Penal Code, against Pandit Deokinandan, the present [43] petitioner, 
but merely charged him and the other two accused persons with offences 
under ss. 352 and 504 of the Penal Code, and prayed that all of them 
might be punished for those offences. Summonses were issued, not under 
ss. 352 and 504, but under ss. 500 and 506 of the Penal Code. 

In my opinion, the complainant at the time that he presented his 
petition of the 27th January last had no intention whatever of prosecuting 
all or any of the three accused persons on account of the paragraph alluded 
to as having been published in the Pray Samachar of the 2nd idem. The 
ruling referred to is in point, and the evidence of the complainant, which 
was given on a date subsequent to that on which the petition was filed, 
does not, I think, cure the defect in the complaint. 

The Joint Magistrate has in his judgment observed : — “ The mere 
omission to include in the complaint a charge under s. 500 of the Code 
could not invalidate the procedure of the Court. It very frequently hap- 
pens that the actual offences complained of are not correctly stated in 
complaints, due on the one hand to the want of acquaintance petition- 
writers and pleaders’ clerks have with the law, and on the other to the 
inaccurate way in which complainants state their grievances. Along 
with his complaint the prosecutor tiled a copy of the Pray Samachar 
of the 22nd January, 1887, complaining of the libel complained of. The 
Court by its action was therefore only taking up the actual complaint, 
and on these grounds I overrule the legal objection raised.” 

I do not concur in the33 remarks. If a charge of defamation can, 
subsequent to the presentation of the complaint, be added by the Magis- 
trate on statements made by the comolainant in his evidence, whether of 
his own accord or with reference to suggestions raide by the Magistrate, 
I fail to see what difference of procedure there can be between the classes 
of cases referred to in ss. 198 and 199 of the Criminal Procedure Codo and 
othor cases not included in tboso sections. 

I think that the first ground for revision is valid, and I am therefore 
constrained to set aside the conviction and sontonco, and to diroot that 
the tine, if realized, bo refunded. 
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[44] CRIMINAL REV1SIONAL. 

Before Mr. Justice Brodhurst. 

Queen-Empress v. Zakiuddin and another. [22nd June, 1887.J 

Public nuisance —Slaughter of kine by Muhammadans on their own lyroperly — Act XLV 
of i860 I Penal Code), ss 268, 290. 

A person wilfully slaughtering cattle in a public street, so that the slaughter 
could be heacd and seen by the pissers-by, would commit an offence punishable 
under s. 290 of Penal Code. 

But where certain Muhammadans, for a religious purpose, killed and cut up 
two cows before sunrise in a private compound, partly visible from a public 
road, and the killing of one of the cows only was witnessed by one Hindu— held 
that the circumstances proved did not amount to the commission of a public 
nuisance as defined in section 268 of the Code. 

Muttumira v. Queen-Empress (1) referred to. 

[R.. 30 A. IS 1 = 5 A.L.J. 147 (152) = A.W.N. (1908) 64 = 7 Cr. L.J. 381.] 

TlIE facts of this case are sufficiently stated in the judgment of 
Brodhurst, J. 

Mr. Amiruddin, for the petitioners. 

Babu Jogindro Nath and Munshi Ram Prasad, for the complainants. 

The Public Prosecutor (Mr, G. E. A. Ross ) for the Crown. 

BrodHUHST, J. — The two applicants have applied for revision of an 
order of the officiating Magistrate of Pilibbit, by which he convicted them 
under s. 290 of the Indian Penal Code, and sentenced them each to pay 
a fine of Rs. 2. 

The Magistrate found that the applicants had killed two cows in their 
compound, and had there cut up and disposed of the carcasses, and had 
thus committed a public nuisance punishable under s. 290 of the Indian 
Penal Code. 

The Magistrate observes: — “The place in which the slaughter 
occurred was a compound by the house of the defendants. The wall of 
the compound has fallen into ruin, and th9 compound is visible from a 
high road which passes it. Only one person for the prosecution says he saw 
the actual slaughter, and he professes to have been on a visit to the defend- 
ants. His evidence, at least, is of no use to prove a public nuisance. The 
case against the accused can only be based on more general grounds, namely, 
that the slaughter was committed, and that such an event would neces- 
[45] sarily cause annoyance to Hindu passers-by. If this were the result, 
the case would arise under s. 290 of the Indiau Penal Code. I assume 
that the carcasses were cut up at the place indicated by the defendants, 
and that if they were about a foot high, they would not be visible from the 
road. At such a place they would not, when merely laid out, annoy 
passers-by. At the same time the previous felling for slaughter, if there 
were any passers-by at the time, would be visible ; and the stir and moving 
about of the persons cutting up the carcasses would, in the ordinary course 
of things, bo noticed by persons on the road, even if they could not see the 
carcasses or cut-up meat. I do not understand it to be pleaded that these 
occurrences could be hidden from the road.” 

Tho Magistrate finds that the slaughter took place “ at quite early 
morning,” and remarks, ” as to the witnesses, I have already expressed my 

~ Ml 7 M. 590. 
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doubts about them and their way of representing the occurrences and their 
recourse to the spot. The accused pleaded that they killed only two cows; 
that they killed them on the 11th September, 1886, merely with a religious 
object and without auy intention of annoying the Hindus : that they 
killed them in their own compound, where they had on former occasions 
sacrificed kine, and that a similar charge, preferred by the Hindus in 1865, 
was dismissed.” 

The Magistrate observes : — “ The defence which seems to me to 
deserve most consideration is this, that there must be taken to have been 
a refusal to interfere in this matter in 1865 and a certain measure of un- 
certainty about the matter since.” 

It appears that, on the 11th September, 1886, two cows were killed 
with a leligious object in the compound of the accused ; that they were 
killed before sunrise ; that at the most, the killing of one cow was wit- 
nessed by merely one Hindu, and by him only because he unfortunately 
chose that day and an unusually early hour to pay a visit to his Muham- 
madan acquaintances. No one else is found to have seen the killing of 
the cows or the carcasses or the cut-up meat. If a few Hindus passing by 
a private compound can have the occupants of that compound punished 
for a public nuisance merely because they have seen the occupants mov- 
ing about in their compound, and imagine that they are engaged 
[46] in cutting up the carcasses of cows, much more could the butchers, 
who, in the exercise of their trade, carry beef for sale through the 

streets of almost every station in British India, be punished for a public 
nuisance. 
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Sir Charles Turner, in his judgment in Muttumira v. Queen- Empressi 1), 
observed : — A public nuisance is defined in the Penal Code as an act 
or omission which causes any common injury, danger, or annoyance to 
the public or people in general, who dwell or occupy property in the vicinity, 
or which must necessarily cause obstruction, danger, or annoyance to 
persons who may have occasion to use any public right. It is obvious 
from the language of the Act that it was not intended to apply to acts or 
omissions calculated to offend the sentiments of a class. In this country 
it must often happen that acts are done by the followers of a creed which 
must be offensive to the sentiments of those who follow other creeds. 
The scope of the provision we are considering is to protect the public or 
people in general, as distinguished from the members of a sect, from 
injury, danger, or annoyance in the neighbourhood of places where they 
dwell or occupy property, or when they have occasion to use a public 

right.” 

I am by no means prepared to hold that a slaughterer of cattle 
could under no circumstances he convicted of a public nuisance as defined 
in s. 268 of the Indian Penal Code ; for, if a person wilfully slaughtered 
cattle in a public street so that the groans and blood of the poor boasts 
were heard and seen by the passers-by, he would commit acts that would 
necessarily cause annoyance to every one of them, Hindu, Ruropean, 
Muhammadan or other, who was not utterly devoid, not merely of refine- 
ment, hut also of all proper feeling : and ho undouhtodlv would, in my 
opinion, be punishable under s. 290 of the Indian Penal Code. 

As regards the petitioners, however, I consider that, under the circum- 
stances I have above mentioned, they' have been wrongly convicted. I 
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therefore set aside their convictions and direct that the fines, if realized, 
be refunded. 

In conclusion, I may add that I think the Muhammadans of Pilibhit 
are entitled to know whether or not they may on special [47] occasions, 
for religious purposes and under certain restrictions, be permitted, as 
Muhammadans are, I believe, in many other places in British India, per- 
mitted, to sacrifice kine on their own premises. If they are allowed to do 
so, a clear municipal rule should be framed so as to ensure that cattle 
killed under such circumstances should be slaughtered, and the carcasses 
disposed of, in such a way as to cause the least possible annoyance to 
Hindus and other persons. 

Conviction set aside. 


10 A. 47 = 7 A.W.N. (1887) 252. 
APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 


Ganesh Singh ( Plaintiff ) v. Sujhari Kuar (Defendant) 

[5fch August, 1887.1 

Mortgage— Mortgagee of non- transferable property— Bight to sue for mortgage money— 
Act IV of 1882 ( Transfer of Property Act), s. 68 ( b ), (c). 

Where a decree was obtained by a landholder for cancelment of a deed whereby 
an occupancy-holdiDg was mortgaged with possession, and the mortgagee 
consequently failed to obtain possession, and brought a suit against the mortgagor 
to recover the mortgage-money, — held that inasmuch as the mortgagor must have 
known that be was mortgaging an estate not legally transferable, while the 
mortgagee might have believed that the estate was transferable, the act of the 
former was a default depriving the latter of his security within the meaning of 
s. 68 (6) of the Transfer of Property Act (IV of 1882), and the mortgagee was, 

therefore, entitled to succeed. 

The facts of this case were as follows : — On the 16th February, 1885, 
the defendant, Musammat Sujhari Kuar, executed in favour of the plaintiff, 
Ganesh Singh, a deed whereby she mortgaged a cultivatory holding of 26 
bighas 19 biswas 4 dhurs in consideration of Rs. 599. Under this deed 
the plaintiff was entitled to possession of the mortgaged property. Shortly 
after execution of the deed, however, a suit was brought by Madoo Prasad, 
one of the zamindars of the village, for cancelment of the deed, on the 
ground that the defendant was his occupancy tenant of the mortgaged pro- 
perty and that the mortgage was, therefore, contrary to the provisions 
of s. 9 of the N.-W. P. Rent Act (XII of 1881). On the 8th June, 
1885, the zamindar obtained a decree in that suit. Being unable, [48] 
consequently, to obtain possession under the mortgage deed, the plain- 
tiff brought the present suit to recover the money which he had advanced 
to the defendant, with interest. 

The Court of first instance (Munsif of Azamgarb) dismissed the suit 
unon grounds not material to this report. On appeal by the plaintiff, the 
lower appellate Court dismissed the appeal, on the ground that," before 
bringing the suit, the plaintiff should have asked the defendant if she 
could mortgage other property or give him other security for his money ; 
Act IV of 1882, s. 68, cl. (c). If the defendant should be unable to give 

Second Appeal , No. 1]0L of 1886, from a decree of J. M. C. Steinbelt, Esq., 
District Judge of Azamgarh, daced the 11th March, 1886, confirming a decree of Babu 
Nibal Chandra, Munsif of Azamgarh, dated the 9th November, 1885. 
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the plaintiff other security, then the plaintiff might bring a suit to recover 
his money.” 

The plaintiff appealed to the High Court. 

The Hon. T. Conlan and Mr. W. M. Colvin , for the appellant. 

Mr. C. Ross Alston , Munshi Hanuman Prasad , and Munshi Kashi 
Prasad , for the respondent. 

BRODHURST and TYRRELL, JJ. — The respondent in this case gave 
the appellant a mortgage upon a culbivatory holding. It turned out that 
that cultivatory holding was of the non-transferable kind referred to in 
s. 9 of the N. W. P. Rent Act. The respondent was in consequence 
unable to give possession to the appellant, and he has therefore brought 
this suit to recover his money. He has been defeated upon the ground 
that s. 68, cl. (c), of Act IY of 1882, made it obligatory upon him to 
require the respondent to give him another sufficient security for his 
debt, a step which admittedly he has not taken. The Courts below accord- 
ingly dismissed the appellant’s claim. 

In second appeal it is argued that clause ( b ) of the above section 
contains the law applicable to the circumstances of this case, because the 
mortgagee has been deprived of the whole of his security in consequence 
of the default of the mortgagor. This contention must prevail. It is un- 
questionable that the mortgagor is in default, and the only plea urged here 
against the appellant is that he knew the law and was aware that 
the security he was taking was not transferable to him. Even if this 
consideration was sufficient to defeat his present claim, it is to be observed 
that it is not proved, or even asserted, that the appellant had this know- 
ledge. While it [49] is certain that the respondent must have known 
that she was 'mortgaging an estate which was bylaw not transferable, the 
appellant may well have believed that- her tenure was of a transferable 
character. The appeal is decreed, and the appellant’s claim is decreed 
with costs in all the Courts. Appeal allowed. 

10 A. 49 = 7 A.W N. (1887) 268. 

APPELLATE CIVIL. 

Before Mr. Justice Mahmood. 

Jiwa Ram Singh ( Plaintiff ) v. Bhola and another {Defendants) 

[6th August, 1887 ] 

Small Cause Court suit — Suit for damages —Personal injury — Actual pecuniary 
damage — Act IX of 1865 ( Small Cause Courts Act), s. 6 — Suit instituted before 
commencement of Act IX of 18«7 ( Small Cause Courts Act \ — Act IX of 1887, s. 3 (a). 

The plaintiff in a suit for damages laid at Rs. 200. claimed Rs. 50 on account 
of medical expenses caused by an assault committed on him by the defendants, 
Rs. 50 as the costs of a criminal prosecution which he had brought against them, 
and Rs. 100 for injury to his reputation and feelings. 

Held that inasmuch as part of the claim related to alleged actual pecuniary 
damages resulting from an alleged personal injury, the whole suit was, with 
reference to s. 6, proviso (3), of the Mufussil Small Cause Courts Act (XI of 
1865), of the nature cognizable by a Court of Small Causes, and that, under 
a. 586 of the Civil Procedure Code, no second appeal in such suit would lie. 
Ounga Narain Moytro v. Qudadhar Chowdhry (1) referred to. 

[E\, 15 M.C.C.R. 154 ] 

Second Appeal. No. 1244 of 1886, from a decree of H. G. Pearse, Esq., District 
Judge of Meerut, dated the 27th April, 1886. modifying a decree of Maulvi Syed 
Ahmad Ali, Munaif of Bulaudshalir, dated the 27th February, 1886. 

(1) 13 W. R. 434. 
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The plaintiff in this suit claimed Rs. 200 as damages upon the 
following statement : — He alleged that he had been assaulted by the de- 
fendants, who were his tenants ; that his injuries had involved him in 
expenditure on account of medical treatment in hospital to the extent of 
Rs. 50 ; that he had also been put to the expense of a criminal prosecution 
against the defendants which had cost him Rs. 50, and he claimed another 
Bs. 100 an account of injury to his reputation and his feelings. 

The Court of first instance (Munsif of Bulandshahr) decreed the 
claim on the first head to the extent of Bs. 10 ; on the second head 
to the full extent of Bs. 50 ; on the third head to the extent of 
Re. 1. On appeal by the defendants, the lower appellate Court dis- 
allowed the claims under the first two heads and gave the plaintiff 
[so] a decree for Re. 1 on the third head only. He appealed to the 
High Court. 

Pandit Moti Lai , for the appellant. 

Lala Jokhu Lai, for the respondents. 

A preliminary objection was raised on behalf of the respondents to 
the hearing of the appeal, on the ground that it was barred by s. 586 of 
the Civil Procedure Code. 

MAHMOOD, J. — This appeal has arisen out of an action for recovery 
of Rs. 200 claimed as damages by the plaintiff for his bodily injury resulting 
from his having been assaulted by the defendants, and also for the conse- 
quent loss of reputation and hurt of feelings, and also in respect of the 
expenses incurred in the hospital, and in payment of fees to the legal prac- 
titioners who prosecuted the defendants in the criminal Court in respect of 
such assault. The first Court decreed the claim in part, but the lower 
appellate Court has modified the first Court’s decree by assessing damages 
at only Re. 1, to which extent it upheld the first Court’s decree. 

The plaintiff has preferred this second appeal ; but to the hearing of 
the appeal Mr. Moti Lai , who appears for Mr. Hoivell on behalf of the 
respondents, objects that, the suit being one cognizable by the Court of 
Small Causes, no second appeal lies to this Court under s. 586 of the 
Civil Procedure Code, and in support of this contention the learned 
pleader cites the case of Gunga Narain Moytro v. Gudadhar Chowdhry (1), 
in which Glover and Hobhouse, JJ., concurred in the opinion that to 
suits in which even a portion of the claim for damages was claimed as 
actual damages, the third proviso of s. 6 of the Mufussil Small Cause 
Courts Act (XI of 3 865) did not apply, and that in such cases no second 
appeal would lie. 

Having read the prayer for relief of the plaintiff in this case contain- 
ed in para. 4 of the plaint, I have no doubt that this suit, so far as this 
preliminary objection is concerned, is on all fours with the case cited on 
behalf of the respondents. Because there, as here, the claim for damages 
referred to loss of reputation along with actual damages. In this case it 
cannot be doubted that the [51] hospital expenses and the fees paid to 
the lawyer for prosecuting the defendants were claimed as actual damages. 

It is of course not necessary for me to decide whether such fees could 
be claimed ; but considering the nature of the suit as set forth in the plaint 
and the ruling of the Calcutta High Court to which reference has been 
made, I am of opinion that the suit was one of the nature cognizable by 
the Small Cause Court, and that, therefore, no second appeal lay to this 

Court. 


(1) 13 W. R. 434. 
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Some suggestion was made that, in deciding this point, I should refer 
to the new Small Cause Courts Act (IX of 1887) ; but in this case the 
second appeal was instituted on the 2nd August, 1886, and the con- 
sideration of the new law would be unnecessary upon general principles 
of construing statutes, and indeed, those general principles have been duly 
given effect to in clause (3) to s. 3 of this enactment itself, which provides 
that the new enactment is not to affect any proceedings before or after 
decree in any suit instituted before the commencement of the Act. It is 
therefore clear that the new Act is not applicable, and, as I have already 
said under the old Act, this was a Small Cause Court suit, and, being of 
less value than Rs. 500, was not a fit one for being made the subject of 
second appeal under s. 586 of the Civil Procedure Code. The appeal is 
dismissed with costs (1). Appeal dismissed. 

10 A. 51 = 7 A.W.N. (1887) 284. 

APPELLATE CIVIL. 

Before Mr. Justice Mahmood. 


RAMSARAN AND ANOTHER {Judgment -debtors) v. PERSHIDHER Rai AND 

OTHERS {Decree-holders) .* [10th August, 1887. J 

Civil Procedure Code. s. 206 — Power of lower Court to amend decree affirmed on appeal . 

Where a decree for possession of immoveable property, passed by a lower 
appellate Court, omitted to specify the plots of land to which it related, and was 
upheld by the High Court by a decree which likewise gave no specification of 
those plots, and the lower appellate Court subsequently, on the decree-holder’s 
application, amended its decree, under s. 206 of the Civil Procedure Code, by 
inserting the required specification — Held that inasmuch as the effect of the 
amendment was not to alter the effect of the High Court’s decree, or to affect 
£52] property other than that actually claimed and decreed, the amendment was 
not contrary to law. Shohrat Singh v. Bridgman (2), Gobardhan Das v. Gopal 
Ram (3). Kristo Kinkur Roy v Rajah Burrodacaunt Roy (4), and Sundra v. Sub- 
banna (5) referred to. 

[R., 6 O.C. 44 (46) ; Cons., 11 A. 267.] 

The facts of this case were as follows : — Persidhar Rai and others 
sued Ram Saran and others for possession of certain plots of lands specified 
in the plaint, and their suit was dismissed by the first Court on the 28th 
April, 1883 ; but upon appeal that decree was reversed by the lower 
appellate Court on the 19th November, 1883, which decreed the claim, but 
omitted to enter in its decree the numbers and specifications of the plots 
which formed the subject-matter of the decree. That decree was upheld 
by the High Court on the 19th March, 1885, and the decree prepared in 
the High Court also gave no specification of the plots to which the suit 
related. 

An application for execution of decree and recovery of possession of the 
plots aforesaid was made by the decree- holders on the 9th August, 1885, 
but it was opposed by the judgment-debtors upon the ground that the only 
decree capable of execution was the final decree of the High Court, and 
inasmuch as that decree did not contain a specification of the plots, it 
could not be executed. 


Second Appeal, No. 448 of 1887, from a decree of G. J. Nicholls, Esq., Dis- 
trict Judge of Gbazipur dated the 4th December, 188G, confirming a decree of Munshi 
Syad Zain-ul-abdin, Munsif of Korantadih. dated 18th September, 1886. 

(1) See also Debi' Singh v. Hanuman Upadhya, 3 A. 747. (2i 4 J A.*376. 

(3) 7 A. 366. (4)'14 M.I.A. 465. (5) 9 M. 354, 
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These objections were disallowed by the Court of first instance, which, 
by its order of the 15th September, 1885, directed that the decree-holders 
should be placed in possession of the plots to which their suit related. 
Upon appeal to the lower appellate Court that Court held that so long as 
the decree of the High Court remained unamended and silent as to the 
numbers of the plots in suit, the decree could not be executed, and upon 
this ground it disallowed execution by its order of the 17th April, 1886. 
That order was not appealed from, and became final. Thereupon the 
judgment-debtors applied to the Munsif to regain possession of the land 
from which they had been ousted under the decree, and they were according- 
ly restored to such possession on the 9th August, 1886. In the meantime 
the decree- holders made an application to the lower appellate Court to 
amend its decree of the 19th November, 1883, by entering therein a speci- 
fication of the plots [S3] which formed the subject-matter of this suit, 
and their application was granted and the requisite amendment made on 
the 18th June, 1886. The decree having thus been amended, the present 
application for execution was made by the decree* holders on the 9th August, 
1886, and it was allowed by the Court of first instance, and that order 
was upheld by the lower appellate Court. The judgment-debtors appealed 
to the High Court.* 

Munshi Sukh Ram, for the appellants. 

Mr. Or. T. Spankie and Lala Juala Prasad, for the respondents. 

MAHMOOD, J. — The arguments which Mr. Sukh Ram on behalf of 
the appellants and Mr. Juala Prasad on behalf of the respondents have 
addressed to me raise only two questions for determination: — 

(1) Whether, with reference to the order of the 17th April, 1886, the 
present execution proceedings were barred by the rule of res judicata 
under the ruling of the Privy Council in the case of Mungal Pershad 
Dichit v. Grija Kant Lahiri (1) and Rup Kuari v. Ra?n Kirpal Shukul (2). 

(2) Whether the order made by the lower appellate Court on the 
18th June, 1886, amending its decree of the 19bh November, 1883, was 
legal, in view of the circumstance that the decree has been subjected to 
appeal to this Court, and the final decree in the case was passed by this 
Court on the 19th March, 1885. 

Upon the first of these two points I do not think it is necessary to 
say anything beyond observing that the two cases relied upon do not 
apply, because the effect of the Judge’s order of the 17 tb April, 1886, was 
to hold that the decree, so long as it remained unamended, was not 
capable of execution and that it needed amendment. The present 
application is not one in which the same unamended decree is sought to 
be executed, but it is an application which relates to the execution of the 
decree after amendment. 

The second question, however, is the only real question in the 
case, and it is a question of law, because the language of s. 206, which 
enables the Court passing a decree to amend its decree, is silent as to 
whether such amendment can be made by such Court [54] after the decree 
sought to be amended has already become the subject of an appeal before 
a higher tribunal. Illustrations of how difficulties may arise in connection 
with the exercise of the power conferred by that section are to be found in 


* This portion, though'given in the statement of facts, forms part and parcel of 

tlio Judgment ’of Mabmood,;J. 

(1) 8 C. 51=8-1. A. 123. (2) 6 A. 269. 
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some of the reported cases — in Raghnnath Das v. Raj Kumar (l) and 
Surta v. Ganga (2), but this is the first time I have had specifically to 
deal with the question whether or not the exercise of these powers by a 
Court passing a decree is legal after the decree has been the subject of an 
appeal. Mr. Sukh Ram argues that under the Full Bench ruling of this 
Court in Shohrat Singh v. Bridgman (3) it is the decree of the last Court 
only which can be executed ; and inasmuch as here the decree of the last 
Court was that of the High Court, dated the 19bh March, 1885, and such 
decree was silent as to the specification of the plots, therefore the amend- 
ment of the decree by the lower appellate Court was illegal, because it was 
not that decree that could be executed. In dealing with this contention, 
I think it is enough to say that the effect of that Full Bench ruling was 
explained by Oldfield, J., in Gobardhan Das v. Gopal Ram (4), in which it 
was held that in cases where a decree of the last Court only affirms the 
decree of the lower Court, the Court executing the fioal decree is at liberty 
to refer to the lower Court’s decree for explanation and information. And 
this view was consistent with the ruling of the Privy Council in Kristo 
Kinkur Roy v. Rajah Burrodacaunt Roy (5). 

It is, therefore, clear, in the absence of statutory provision to the 
contrary, that in a case of this kind, this Court’s decree having only upheld 
the decree of the lower Court, no practical injury can arise in execution, 
if the lower Court, after the decree had been confirmed by this Court, 
amended its decree, as was done in this case. There is, indeed, no con- 
tention here that the effect of the amendment made bv the lower Court 
is such as to alter the effect of this Court’s decree, or to render land other 

than that which was actually claimed and actually decreed liable to the 
decree. 

Under these circumstances, I think that the amendment of the 
decree by the lower appellate Court was not opposed to any provision of 
the law, and that it has caused no injury to the present [55] appellant. 
In this view I am supported by a ruling of the Madras High Court in 
Sundara v. Subbana (6), where Collins. C. J., and Muttusami Ayyar, 
J., concurred in holding that, under s. 206 of the Civil Procedure Code! 
the Court has power to amend its decree by bringing it into conformity 
with the judgment after such decree has been confirmed on appeal. This 
view of the law was accepted by Oldfield and Brodhurst, JJ., in Misc. 

No. 213 of 1886, Mohan Lai v. Lachmi Prasad (7) decided on the 22nd 
December, 1886. 

The amendment was, therefore, properly made and has caused no 
failure of justice. 

I dismiss this appeal with costs. 

Appeal dismissed . 
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CRIMINAL REVISION AL. 

Before Mr. Justice Mahmood. 

Queen-empress v. Jagjiwan and others. 

[8th September, 3887,] 

Summary trial — Complaint including charge not summarily triable — Summary jurisdic- 
tion not necessarily ousted thereby — Criminal Procedure Code , s. 260. 

The mere circumstance of a complaint charging an accused person with offen- 
ces not summarily triable along with other offences so triable would not necess- 
arily oust the summary jurisdiction of a Magistrate under s. 260 of the Criminal 
Procedure Code. Whether a complaint affords sufficient ground for a summary 
trial, or requires a trial according to the ordinary procedure, must be left in a 
great measure to the discretion of the Magistrate, exercised with due care ac- 
cording to judicial methods with reference to the circumstances of each case. 
Pamchunder Chatter jee v. Kanhye Laha (1), Chunder Seekor Sookul v. Dhurm 
Nath Tewaree (2) Beputoolla v. Najim Sheikh (3), and Empress v. Abdool 
Karim (4) referred to. 


The facts of this case, which was a reference under s. 438 of the 
Criminal Procedure Code, are stated in the judgment of Mahmood, J. 

MAHMOOD, J. — In this case one Musammat Sheo Kumari, a Hindu 
widow, whose husband died in 1885, filed a complaint in the Court of the 
Joint Magistrate on the 25th March, 1887, alleging that certain acts were 
committed by the accused on the previous day, and that those acts amount- 
ed to offences under ss. 322, 448, [56] and 382 of the Indian Penal Code. 
In the petition of complaint no reference was made to any other offence, 
and the Joint Magistrate thereupon dealt with the case as falling under 
ss. 323 and 448 of the Indian Penal Code, and, as such, he tried the case 
summarily under s. 260 of the Criminal Procedure Code, and, holding 
that the evidence for the prosecution was untrustworthy, dismissed 
the complaint. The offences to which those two sections of the Indian 
Penal Code relate are triable summarily under s. 260 of the Criminal Pro- 
cedure Code, under clauses (c) and ( h ) respectively, and there can, therefore, 
be no question that the action of the Magistrate to this extent was not 
illegal. As to the remaining section 382 of the Indian Penal Code, under 
which the accused had been charged by the complainant, it seems to me 
enough to say that the facts as stated in the complainant’s petition of the 
25th March, 1887, themselves fell short of showing any such offence as is 
contemplated by that section, and the Magistrate was, therefore, right in 
not charging the accused under that section. 

It then appears that the prosecutrix, Musammat Sheo Kumari, prefer- 
red an application for revision to the learned Sessions Judge on the 25th 
June, 1887, asking for interference under ss. 435 and 438 of the Criminal 
Procedure Code, and in that petition the main contention was that the 
complaint amounted to a charge of offences under ss. 147, 451, 452, 
and 382 of the Indian Penal Code, and that the action of the Joint 
Magistrate in trying the case summarily was, therefore, illegal. This 
contention appears to have been accepted by the learned Sessions Judge, 
who, acting under s. 438 of the Criminal Procedure Code, has referred 
this case for the exercise of the revisional powers of this Court. It appears 
from the learned Judge’s order of the 11th August, 1887, that he was 
labouring under a misapprehension in thinking that the prosecutrix’s 
complaint of the 25fch March, 1887, made any mention of ss. 147, 451 
and 452 of the Indian Penal Code; and although s. 382 of that Code was 

(2) 1 C. L. R. 434. (3) 2 C. Li. R. 374. (4) 4 C. 18, 


(1) 25 W. R. Or. 19. 
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mentioned in the complaint, it is clear to me that the facts stated in the 
petition of complaint itself would furnish no foundation for a charge under 
that section. The mistake as to the sections under which that charge was 
brought appears to be shared by the Joint Magistrate in the explanation 
which he has submitted in couformitv with the rules of this Court, and he 
[57] seems to tbink that charges under ss. 147, 451, and 452 formed part 
of the original charge brought by the complainant against the accused. 

All I have now to consider is whether the circumstances of the case 
require me to interfere in revision under the powers vested in this Court 
by s. 439 of the Criminal Procedure Code. In deciding this question, I 
have felt some difficulty at the outset as to whether the mere circumstance 
that the prosecutrix, in preferring her complaint of the 25th March, 1887, 
included a charge under s. 382 of the Indian Penal Code, is a circum- 
stance which by itself ousts the summary jurisdiction of the Joint Magis- 
trate under s. 260 of the Criminal Procedure Code. The learned Judge has 
expressed the view that the decision of the question whether a complaint 
is or is not summarily triable is to bo regulated by the complaint itself. 
The learned Sessions Judge observes : — “The charge may be exaggerated, 
but the law does not allow the Magistrate to presuppose this in order that 
he may try the case summarily.” 

This view seems to be to some extent in accord with the rulings of 
the Calcutta High Court in Ramchundcr Chatterjce v. Kanhyc Laha (l). 
Chunder Seekor Sookul v. Dhurm Nath Tewaree (2), Beputoolla v. Najim 
Sheikh (3), aud Empress v. Abdool Karim (4). The facts of those cases 
are, however, distinguishable from those of this case now before me. In 
the last-mentioned ruling the learned Judges in expressing their opinions 
laid down the rule that if a charge of an offence “ not triable is laid and 
sworn to, the Magistrate must proceed with the case accordingly, unless 
he is at the outset in a position to show from the deposition of the com- 
plainant that the circumstances of aggravation are reallv mere exaggera- 
tion and not to be believed.” 


I agree in the rule so laid down, but I must say that I am not 
prepared to hold that the mere circumstance of a complaint charging an 
accused person of offences not summarily triable would oust the summary 
jurisdiction of a Magistrate under s. 260 of the Criminal Procedure Code. 
It is far from being an uncommon circumstance that complainants, either 
bona fide suffering from a grievance or out of ill-will towards the accused, 
exaggerate the beinous-[583 ness of the facts complained of ; and if I were 
to hold that the terms of the complaint are in themselves conclusive to 
decide the question as to whether the case might he summarily tried or not 
I should virtually be holding that the summary jurisdiction can be evaded 
at the choice of the complainant. In this class of cases no hard-and-fast 
rule can be laid down, and much depends upon the facts and circumstances 
of each individual case. The Criminal Procedure Code has empowered 
Magistrates, under certain limitations, to decline to proceed with a com- 
plaint; and even in cases not summarily triable, it is only when a Magistrate 
sees sufficient ground for proceeding against the accused that a charge 
is framed. This, speaking in general language, is the effect of ss. 210 
and 254, Criminal Procedure Code, and I think that whether a complaint 
does or does not afford sufficient grounds for a summary trial, or requires 
a trial under the ordinary procedure, is a question which must be left in 
a^great measure to the discretion of the Magistrate, which discretion of 


(1) 25 W.R. Cr. 19. (2) 1 C.Li.R. -131. (3) 2 C.L.R. 371. 


(4) 1 C. 18. 



1887 

Sep. 8. 

Criminal 

Revi- 

SIONAL. 

10 A. 53 = 

7 A.W.N. 
(1887) 280 



1887 

Sep. 8. 

Criminal 

Revi- 

SIONAL. 

10 A. 53 = 
7 A.W.N. 
(1887) 280. 


10 All. 59 INDIAN DECISIONS, NEW SERIES [Yol. 

course must be exercised with due care and caution according to judicial 
methods, with reference to the circumstances of each case. In this case, 
sj ^ t ^ cl y 1 1 0 complainant might possibly have fallen under 
s. 147, 451, or 452 of the Indian Penal Code, none of which offences was 
summarily triable. But before the Magistrate could charge the accused 
under those sections, he would have to satisfy himself that there was 
ground for proceeding under any of those sections. The Magistrate, in 
the present case, does not appear to have rejected any evidence for the 
prosecution, and his judgment shows that he disbelieved the entire evidence 
adduced on behalf of the prosecution. Under these circumstances, I do 
not think that the case requires any interference in revision. I therefore 
decline to interfere. The record will be returned. 

Application rejected. 


10 A. 58 = 7 A.W.N. (1887) 274. 

APPELLATE CRIMINAL. 

Before Mr. Justice Mahmood. 

Queen-Empress v. Wazir Jan. [16th September, 1887.] 

Personating public servant — Extortion — Several offences — Conviction for each offence 
proved necessary — Separate sentences — Sentence necessary upon each conviction — Act 
XLV of 1860 ( Penal Code), ss. 71, 170, 3S3 — Criminal Procedure Code , ss. 35, 235. 

Where more than one offence is proved in respect of which the accused has 
been charged and tried, a conviction for each such offence must follow, whether 
[59] s. 71 of the Penal Code applies to the case or not ; and, subjeot to the 
provisions of s. 71, a separate sentence must be passed in respect of each such 
conviction. 

Under s. 35 of the Criminal Procedure Code sentences of imprisonment cannot 
be passed so as to run concurrently. 

In a trial for offences under ss. 170 and 383 of the Penal Code, committed in 
the same transaction, it appeared that but for personating a public servant the 
accused would not have been in a position to commit the act of extortion com- 
plained of. 

Held that the first and second paragraphs of s. 71 of the Penal Code did not 
apply to the case; that the third paragraph also did not apply, because the words 
“constitute an offence” refer to the definitions of offences contained in the 
Code, irrespective of the evidence whereby the acts complained of are proved, and 
personating a public servant as defined in s. 170 was not a constituent element of 
extortion as defined in s. 383 ; that in the present case the former offence was 
completed before the latter had begun ; and that separate sentences for each 
offence, were, therefore, uot illegal. 

[F., 12 C. L. J. 346 (347) = 15 C.W.N. 732 = 10 Ind. Cas. 948 ; 15 C.W.N. 722 (732) ; 
R., Rat. Unrep. Crim. Cas. 369 (370) ; Rat. Unrcp. Cr. Cas. 597 (598) ; 25 C. 
557 (559) ; 1 A. L. J. 604 (605) =27 A. 294 = A. W. N. (1904) 232.] 

THE petitioner in this case, Wazir Jan, was convicted by the Joint 
Magistrate of Benares of personating a public servant (s. 170 of the Penal 
Code) and extortion (s. 384) under the following circumstances : — The 
complainant, Ram Charan, teli, in company with three other persons, on 
the 7th April, 1887, brought oil, upon which octroi duty was payable, 
into the city of Benares for sale. The muharrir at the octroi post gave 
the four men a single pass covering the imports of them all, and this pass 
was made out in the name of one of them only, Bhawani Prasad. After 
leaving the octroi post, the four men separated, Bhawani Prasad keeping 
the pass, and Ram Charan thus having nothing to show that he had paid 
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the duty. Shortly afterwards, the accused, pretending to be a girdawar 
or patrol on the octroi establishment, came up, accused him of bringing 
oil into the city without paying duty, and finally extorted from him Re. 1 
by threats of imprisonment, though the complainant obtained and showed 
the pass in proof of payment. 

The accused was charged, in the first instance, with the offence 
punishable under s. 170 of the Penal Code only. In consequence, however, 
of a question being raised by his pleader as to whether an octroi patrol 
was a “public servant” within the meaning of ss. 21 and 170 of the 
Penal Code, the Joint Magistrate, after all the evidence had been taken, 
added a charge of extortion * under s. 381. A conviction was recorded 
upon each charge, and the Joint Magistrate passed sentence in the 
following terms : — “ I sentence him [60] under s. 170 of the Penal Code 
to nine months’ rigorous imprisonment, and under s. 384 to nine months’ 
rigorous imprisonment; the sentences will run concurrently.” 

The accused appealed to the Sessions Judge of Benares, who affirmed 
the convictions. With regard to the sentences, the Sessions Judge 
observed : — “ I am not aware that” concurrent sentences” are mentioned 
in the Criminal Procedure Code. And if my recollection is correct, 
instances have occurred in which jail authorities have treated two “ con- 
current ” as two independent sentences, and detained a prisoner twice 
the term that the Court intended, or, at all events, in excess of the 
real period of imprisonment adjudged. The order I pass is that both 
convictions are upheld, that the sentence of nine months’ rigorous 
imprisonment be regarded as passed under s. 384 of the Penal Code, and 
that it is unnecessary to record any sentence in respect of the conviction 
under s. 170 of the said Code.” 

The prisoner applied to the High Court for revision of this order, 
the principal ground stated in the petition being that the Joint Magistrate 
had acted illegally in adding the charge under s. 384 of the Penal Code, 
and that the sentence passed in respect of that charge should, therefore, 
be set aside. 

Mr. J. D. Gordon , for the petitioner. 

The Government Pleader (Munshi Pam Prasad ), for the Crown. 

Mahmood, J. — The facts found by both the lower Courts on the 
evidence before them are sufficient to substantiate the offence of persona- 
ting a public servant within the meaning of s. 170 of the Indian Penal 
Code, and also the offence of extortion punishable under s. 384 of that 
Code, and in respect of these findings I see no reason to differ with the 
Courts below. But Mr. Gordon, in supporting the petition, argues that 
the charge originally referred only to s. 170 of the Indian Penal Code, 
and that the charge under s. 384 was added so late that it has prejudiced 
the petitioner. I cannot accept this contention, because the terms of 
s. 227 of the Criminal Procedure Code, read even with the two following 
sections, are sufficiently wide to permit the Magistrate to amend the charge 
in the manner in which it was amended in this case. In this case the 
facts and the evidence on which che conviction [61] proceeded would 
not vary by reason of such alteration or addition, and there was, therefore, 
no prejudice to the petitioner by reason of the charge having been amended. 
I might almost go further and say that even if there had been an irregu- 
larity, under the circumstances of this case, I should have regarded it as 
one covered by s. 537 of the Criminal Procedure Code. 

I agree with the learned Sessions Judge in the view that the evidence 
was sufficient to convict the petitioner under both s. 170 and's. 384 of 
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fchs Indian Penal Code. But fche learned Judge in convicting the prisoner 
under both sections has passed a sentence of nine months’ rigorous im- 
prisonment only under s. 384 of the Indian Penal Code, and he goes on 
to observe that it is unnecessary to record any sentence in respect of the 
conviction under s. 170 of the said Code.” The Court of first instance, 
that is, the Magistrate, had sentenced the accused to nine months rigorous 
imprisonment for each of the two offences and directed the sentences to 
“ run concurrently.” 

This state of things raises the following three questions of law which 
it is necessary for me to decide : — 

(1) Whether the Magistrate was right in convicting the accused both 
under s. 170 and s. 384 of of the Indian Penal Code. 

(2) Whether the Magistrate was right in passing separate sentences 
with the direction that they were to “ run concurrently 

(3) Whether the learned Sessions Judge was right in declining to 
pass any sentence in respect of the conviction under s, 170 of the Penal 
Code. 

None of these questions is altogether free from difficulty, specially as 
the case-law upon these and other cognate questions does not seem to 
have put the matter at rest, and the decision of them requires consideration 
both of the substantive and the adjective rules of the criminal law, that 
is, of the provisions of the Indian Penal Code and of the Code of Criminal 
Procedure. 

Viewed in this light, the first point as enunciated by me is a question 
of the rules of criminal procedure which must of course be considered with 
due regard to the behests of the substantive criminal law, that is, the Indian 
Penal Code. Now there is nothing [62] either in s. 170 or in s. 384 of that 
Code which can be understood to lay down the rule that a person guilty of 
one offence may not at the same time be guilty of the other, and both sec- 
tions by using the word ” shall ” indicate the imperative mandate of the 
Legislature that persons guilty of those offences are to be punished, a direc- 
tion of the law which is in keeping with the general principles of jurisprud- 
ence. There is, indeed, another section of the same Code which has a bearing 
upon such matters, and that section is s. 71, which governs the whole 
Code and regulates the limit of punishment in case in which the greater 
offence is made up of two or more minor offences. The section, however, 
is not a rule of adjective law or procedure, but a rule of substantive law 
regulating the measure of punishment, and it cannot, therefore, affect the 
question of conviction, which relates to the province of procedure. 

The Code of Criminal Procedure, therefore, is the law which must be 
referred to. S. 35 of that Code distinctly provides that separate sentences 
may be passed in cases of conviction for several offences at one trial, and 
the provisions of s. 235 of that Code are in keeping with the earlier 
section ; and illustration (y) of the latter section shows that in one and 
the same trial there may be separate convictions for separate offences, 
though such convictions may arise from facts of the same transaction 
and proceed upon the same evidence. Indeed, para. Ill of s. 235 of the 
Criminal Procedure Code distinctly contemplates the trial of the accused 
for separate offences where the acts complained of, when combined, would 
constitute a different offence. 

These provisions leave no doubt in my mind that in a case such as 
this the Magistrate was right in trying the accused both under s. 170 
and s. 384 of the Indian Penal Code, and in convicting the accused for 
both offences. The question as to the measure of punishment is a 
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different matter from the question of conviction and rests upon other con- 
siderations both of law and fact. There is, however, a note in Mr. Justice 
Prinsep’s commentary on the Code of Criminal Procedure (8th ed., 
p. 33), under s. 35, which states that the Calcutta High Court has 
held that when there are in an indictment two separate offences supported 
by distinct and separate evidence, a separate sentence should be passed 
[63] for each offence, the punishment under the second sentence to take 
effect on the expiry of the first, and that if, however, there are two or 
more offences supported by the same evidence, or very nearly so, a verdict 
of guiltu should be entered on the offence covered by the greater portion 
of the evidence as the gravest in the eye of the law, and a verdict of not 
guilty on the other charges. The case in which this rule was laid down 
does not appear in the published reports, and the reasons on which the 
ruling proceeded are not, therefore, available to me. But I confess, with 
due respect, that I am unable to accept the rule so laid down. I have already 
said that the question of conviction is distinguishable from the question 
relating to the measure of punishment, that is, the sentence to be passed. 
The latter may, indeed, bo affected by s. 71 of the Indian Penal Code, or 
by s. 35 of the Code of Criminal Procedure : in the former case by a rule of 
substantive law, in the latter by a rule of adjective law. But I am unable 
to see how the mere circumstance that a series of acts which constitute a 
minor as also a graver offence, when proved against an accused person 
who has been charged with and tried for both the offences, can result in 
a fiuding of ” not guilty " of the minor offences any more than of the 
graver offence. So far as I am aware, there is nothing in the Code of 
Criminal Procedure to justify su«;h a course, and s. 71 of the Indian 
Penal Code cannot be understood to regulate convictions, though of course 
it governs the question of sentence as a matter of substantive criminal 
law. The view expressed by the Madras High Court, in their proceedings 
of the 4th July, 1867 (Weir, p. 43), is that when a prisoner is tried on 
several heads of charge, the most convenient course, with reference to 
appeals, is to enter up findings on all the counts, though when the several 
heads of charge are all founded on one continuous transaction, punishment 
can only be awarded on one. It seems to me that where certain acts 
constitute more than one offence, whether such offences do or do not fall 
under the purview of s. 71 of the Indian Penal Code, and the accused is 
charged and tried for more than one offence and the evidence establishes 
those offences, the Court is bound to convict him of those offences, 
though in awarding punishment the provisions of s. 71 of the 
Indian Penal Code and of s. 35 of the Code of Criminal Procedure 
[64] would of course have to bo duly kept in view. I have already said 
that the question of conviction is a question of adjective law or procedure, 
and that when an offence provided for by the substantive law is proved, a 
conviction must follow in the absence of express provisions to the contrary 
in the law of procedure itself. I am not aware of any such provision in 
our Code of Criminal Procedure, and the nearest approximation to such a 
rule are the provisions of s. 210 of that Code, which lay down that when 
more charges than one are made against the same person and a conviction 
has been had on one or more of them, the prosecution may, with the con- 
sent of the Court, withdraw the remaining charge or charges, or the Court 
may stay their trial. That section, however, does not apply to this case 
and I hold that the Magistrate was right, upon the evidence before him. in 
convicting the accused both under s. 170 and s. 384 of the Indian Penal Code. 

This leads me to the second question, namely, whether the Magistrate 
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acted rightly in passing what he calls concurrent sentences of nine months’ 
rigorous imprisonment. I am of opinion that there is no authority in the 
law to justify such a course. Indeed, the provisions of s. 35 of the Code 
of Criminal Procedure render such a course illegal. The first paragraph 
of that section provides that “when a person is convicted, at one trial, of 
two or more distinct offences, the Court may sentence him, for such 
offences, to the several punishments prescribed therefor which such Court 
is competent to inflict: such punishments, when consisting of imprison- 
ment or transportation, to commence the one after the expiration of the other 
in such order as the Court may direct.” In this case the sentences passed 
by the Magistrate consisted of imprisonment, and such sentences could 
not, therefore, be made to “ run concurrently ” as directed by the 
Magistrate, the phrase, “ in such order as the Court may direct ,” not 
being susceptible of such interpretation as the Magistrate has apparently 
placed upon it. I hold therefore, that the order of the Magistrate, so far 
as it directed that the two sentences were to run concurrently, was illegal. 

I have now to consider the third question, namely, whether the 
learned Sessions Judge was right in law in declining to pass any sentence 
in respect of the conviction under s. 170 of the Indian [65] Penal 
Code. I am of opinion that such an omission was illegal. Just as 
the maxim ubi jus ibi remedium is a rule of jurisprudence, so it is a 
principle of the criminal law that where there is an offence there must 
be a punishment, the general rule being in either case affected by excep- 
tional provisions of the law, whether provided by statute or by some 
other legal authority, disturbing the uniformity of the application of 
general maxims. No such provision or authority is to be found in our 
criminal law, whether belonging to the domain of substantive law or of 
adjective law. Indeed, the provisions of s. 170 of the Indian Penal 
Code itself are imperative, and they leave no room for doubting that 
whoever commits the offence prescribed by that section must undergo 
punishment according to the behests of that section, read, of course, as it 
must be read, with the general rule, contained in s. 71 of that Code. Upon 
the point, I think, the ruling of the Madras High Court, in their proceedings 
of the 15th January, 1869 (1), is applicable in principle. There it was ruled 
bv that Court that when a prisoner is convicted of several offences, a sepa- 
rate sentence should be passed in each case ; and though there the trials 
seem to have been separate, the principle that there should be a separate 
sentence for each conviction was not disturbed. More to the point is the 
ruling of a Fuil Bench of the Bombay High Court in Reg. v. Anvarkhan 
(2), where it was held that it is competent to a Magistrate to pass a 
separate sentence in respect of each of the two charges of house-breaking 
in order to commit theft, and of theft in a human dwelling, of which a 
prisoner is found guilty, provided the aggregate punishment awarded on 
the two charges does not exceed the punishment which the case warrants 
for the greater of the two offences of which the accused has been convicted, 
and provided, further, such aggregate punishment does not exceed the 
jurisdiction of the Court passing the sentence. This also is the effect of 
the ruling of Turner, J., in Empress v. Budh Singh (3), where that learned 
Judge pointed out that “ the law does not prohibit the Court from passing 
sentence in respect of each offence established, but it declares that the 
offender must not roceivo for such offence collectively a punishment more 
severe than [66] might have been awarded for any one of them, or for the 

(1) 4 M.II.C.R. App. XXVII. (2) 9 B. H. G. R. 172. (3) 2 A. 101. 
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offence formed by their combination.” Again, much to the same effect is 
the ruling of the Bombay Coart in Reg. v. A Inrir Trikzni (l), where it was 
held that when more than one offence is proved, it is not proper to convict 
only of one and to acquit of the other, although the offences may be cognate. 
This view of the law is much the same as that held in Reg. v. Gulam 
Abbas (2), and again, by the same Court, in a later case, Reg. v. Tukai/a 
bin Tamana (3), but the view is nob altogether consistent with the ruling 
of the Madras Court in the case of Noujan (4) and of this Court in Queen 
v. Mungroo (5). The ruling of the Calcutta High Court in Empress v. 
Jubdur Kazi (6) appears to throw doubt on the view which I have taken, 
bub that ruling, like the others, refers to the provisions of the old Criminal 
Procedure Code (Act X of 1872), which have been reproduced in s. 235 
of the present Criminal Procedure Code, with the omission of such provi- 
sions relating to the measure of punishment as wore alien to procedure and 
properly belonged to the province of substantive law. 

In Empress v. Ajudhia (7) ray brother Straight, dealing with the 
Criminal Procedure Code of 1872, expressed the view that “ where in the 
course of one and the same transaction an accused person appears to have 
perpetrated several acts, directed to one end and object, which together 
amount to a more serious offence than each of them taken individually by 
itself would constitute, although for purposes of trial it may be convenient 
to vary the form of charge and to designate not only the principal but the 
subsidiary crimes alleged to have been committed, yet, in the interests of 
simplicity and convenience, it is best to concentrate the conviction and 
sentence on the graver offence proved.” Proceeding upon this view, my 
learned brother, in dealing with that case, convicted the accused of house- 
breaking by night in order to commit theft under s. 457 and directed an 
acquittal upon the charge of theft in a dwelling-house under s. 380 of the 
Indian Penal Code. This view is no doubt in accord with the ruling of 
the Madras High Court in case of Noujan (4) to which I have already refer- 
red, for there it was [67] held that the law forbids “two punishments for an 
offence so compounded that one substantive offence is the aim of the other 
and evidentiary matter of the intent necessary to constitute that other.” 
Similar is the principle upon which my brother Straight’s ruling proceeds in 
the case of Queen- Empress v. Ram Partab (8), where the two offences were 
those of being a member of an unlawful assembly causing riot, and indic- 
ting grievous hurt. This ruling was. however, dissented from by my bro- 
ther Brodhurst in Queen-Empress v Danger Singh{9 ). and by the learned 
Chief Justice and my brother Brodhurst in Queen-Empress v. Bishcshar 
(10), which, so far as I know, is the latest ruling of this Court on the 
subject. 

Having considered tho various cases to which I have referred, I 
cannot help thinking, with duo respect, that the main reason why such 
conflict of decision has arison is confusion between tho rules of law regu- 
lating the conviction and those which regulate the moasure of punishment: 
An act or a series of acts which in the eye of the substantive criminal 
law constitute an offence, punishment wherefor is imperatively demanded 
by the law, must, when duly proved against the accused, result in a con- 
viction ; and whenever there is conviction, it follows, as a natural sequence 
°f legal thought, that there must bo a punishment, for otherwise the 
definition of ” o (fence" in s. 40 of tho Indian Penal Code would bo scarcely 

(1) 5 B. H. C. R. 3 Crown C;ise.s. (2) 12 B. II. C. R. 147. ( 3 ) j y oi < 

(4)7 M. M. C. R. 3/5. (5) N. W. H. G. R. 1374, p. 2 93. ( 6 ) 6 C 7 13 

(7) ‘2 A. 644. ( 8 ) 6 A. 121. (U) 7 A. 2‘J. F {l0) ,j 1145 . 
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intelligible. I am not aware of any rule of our law that an offence when 
chaiged and proved against the accused is to result either in a verdict of 
not guilty or to pass unpunished, whether such an offence is or is not 
accompanied by another offence, and whether such latter offence does or 
does not overlap or include the former. I have already said enough to 
indicate that, in my opinion, s. 71 of the Indian Penal Code has no bear- 
ing upon the question of convictions, but relates only to the measure of. 
punishment for offences falling under the purview of that clause. I have 
also said enough to indicate that, according to my view of the law, neither 
s. 35 nor s. 235 of the Criminal Procedure Code stands in the way of. 
separate convictions and separate sentences for each offence of which 
the accused is found guilty in the same trial, though, as a matter of 
substantive law, s. 71 of the Indian Penal Code affects [68] the measure, 
or, rather the limit, of punishment, and, as a matter of adjective law, s. 35 
of the Criminal Procedure Code has a bearing upon the same question 
with reference to the powers of the Court awarding the sentenco, and with 
reference to the right of appeal. 

Applying these views to the present case, I am of opinion that there, 
is no rule of our criminal law which would enable the Court, after finding, 
the accused guilty of an offence, to refrain from passing a sentence on him 
as punishment for such offence, and therefore the learned Sessions Judge 
was wrong in law in omitting in this case to pass a sentence upon the 
accused after having found him guilty under s. 170 of the Indian Penal 
Code. 

It now remains for me to consider whether, in the exercise of the 
revisional powers of this Court, I should disturb the amount of sentence 
passed upon the accused. The decision of this question again is partly 
dependent upon considerations of law, though it relates only to the 
measure of the punishment to be awarded. The question of law is 
whether, under the circumstances of this case, the offence of personating 
a public servant under s. 170 was such as would be included in the offence 
of extortion as defined in s. 383 and made punishable under s. 384 of the 
Indian Penal Code. The first paragraph of s. 71 provides that “ where 
any thing which is an offence is made up of parts, any of which parts is 
itself an offence, the offender shall not be punished with the punishment 
of more than one of such his offences, unless it be so expressly provided.” 
This rule is illustrated in the Code itself by illustration (a) to the section, 
and it is clear that it does not apply to the present case, because the 
offence of personating a public servant under s. 170 is not any part of the 
offence of extortion to which ss. 383 and 384 relate. Nor is the second 
paragraph of s. 71 applicable, because neither of the two offences with 
which this case is concerned falls nnder several definitions. The question, 
then, is whether the case falls under the third part of s. 71 — in other 
words, whether the present case is one “ where several acts, of which one 
or more than one would by itself or themselves constitute an offence, 
constitute, when combined, a different offence because in such oases 
the section provides that “ the offender shall not be punished with a more 
severe punishment [69] than the Court which tries him could award for 
any one of such offences.” 

Now I am aware that it has been held in some cases that for the 
decision of this question the identity of the evidence produced in support 
of the prosecution is the criterion, but I confess I am unable to adopt 
this view. S. 71, as I have already said more than once, is a rule of 
substantive law, and, as such, must be understood go refer to substantive 
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provisions and not to matters of evidence. The phrase constitute on 
offence ” as it occurs in the section must be understood to refer to the 
definitions of the offences as enunciated in the Code itself, irrespective 
of the identity or non-identity of the evidence whereby the several acts 
are proved. In this view of the law, the offence of personating a public 
servant under s. 170 cannot be dealt with as a constituent element of 
the offence of extortion as defined in s. 383 of the Code, even though, as 
in this case, the evidence shows that but for the former offence the latter 
offence could not have been successfully committed. In other words, the 
evidence in this case shows that but for personating a public servant, 
the accused could not practically have had the means of putting any 
person in fear of injury, which is an essential element of extortion : but I 
hold that this circumstance does not bring the two offences within the 
purview of the latter part of s. 71 of the Indian Penal Code. The reason 
for this view is that the offence under s. 170 was complete as soon as the 
accused falsely pretended to be a public servant as an octroi officer, and 
in such an assumed character called upon Pam Charan, teli, to show 
proof of the payment of octroi duty, and threatened him with injury. 
The offence thus being complete in itself, it could not merge into the 
offence of extortion under s. 383, of which offence personation as a public 
servant forms no necessary ingredient. Indeed, the offence of extortion 
as defined in that section may be practised, and is often practised, by 
private individuals assuming no pretended authority as public servants, 
and the mere circumstance that in this case personating as a public 
servant was utilized as a means of extorting money will net merge the 
two offences into one or entitle the accused to escape conviction under both 
offences. In other words, I hold that it is not to the identity or non- 
identity of the evidence, nor merely to the individual facts of each case as to 
[70] the practicability of the offence, but to the definitions of offences as 
to the elements of the corpus delicti , that we must look for deciding the 
question as to the applicability of the latter part of s. 71 of the Indian 
Penal Code for purposes of assessing punishment. And inasmuch as the 
accused in this case has been found guilty both under s. 170 and s. 384 of 
the Indian Penal Code, separate sentences should have been awarded, irres- 
pective of the provisions of s. 71 of the Indian Penal Code, but with due 
regard to the provisions of s. 35 of the Criminal Procedure Code. The 
provisions of that section, however, do not affect this case, as the Magis- 
trate who tried the accused was a Magistrate of the first class, and, as 
such, empowered to pass the sentences which he did. 

For these reasons, I uphold both the convictions of the accused, that 
is, his convictions under s. 170 and s. 384 of the Indian Penal Code, and 
setting aside so much of the order of the learned Sessions Judge as emits 
to pass a sentence under s. 170 of the Indian Penal Code, I direct that the 
record be so amended as to sentence the accused to three months’ rigorous 
imprisonment on the conviction under s. 170 of the Indian Penal Code, 
and to six months’ rigorous imprisonment on the conviction under s. 384 
of the Indian Penal Code, the latter sentence to commence after the 
expiration of the former. And I may add that I have so apportioned the 
punishment, because the former offence, though the original one, was 
subsidiary to the latter offence, and although but for the former offence 
the latter might on the facts of this case have been impracticable, the 
latter is the graver offence in the eye of the law. 

The effect of this amendment of the record does not alter the extent 
of punishment awarded in this case, as I do not think that the two offences 
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when combined in this manner require a severer punishment. And I have 
dwelt upon the questions of law at such length because if the two offences 
of which the accused has been convicted required severer sentences than 
the aggregate amount of nine months’ rigorous imprisonment, I should 
have felt it my duty, in the exercise of the revisional powers of this Court, 
to award such punishment on each of the two convictions as would in the 
aggregate exceed the limit of nine months’ rigorous imprisonment. 

[71] I wish to add that what I have said as to separate convictions 
requiring separate sentences must not be understood to lay down any rule 
as to cases in which the accused is charged with, tried for, and convicted 
of only one offence, and the facts proved might, if taken piecemeal, 
constitute minor offences forming ingredients of the graver offence of 
which the accused has been found guilty. In such cases only one sentence 
would, of course, be all that is required by the law. 

Convictions affrmed ; sentences altered. 


10 A. 71 = 8 A. W.N. (1887) 1. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


SARJU Prasad and another. ( Judgment-debtors ) v. SlTA EaM 

(. Decree-holder ). v [26th October, 1887.] 

Limitation— Execution of decree — Application for execution withdrawn by decree-holder 

Act XV of 1877 (Limitation Act), sch. ii, No. 179 (4) — Civil Procedure Code , 

s s. 373, 374, 647. 

S. 647 of the Civil Procedure Code makes ss. 373 and 374 applicable to proceed- 
ings in execution of decree. Kifayat Ali v. Bam Singh (1) and Pirjade v. Pirjade 
(2) followed. Tarachand Megraj v. Kashinath Trimbak (3) and Banianandan 
Chetti v. Periatumbi Shervai (4), dissented from. 

A first application for execution of a decree was withdrawn by the decree- 
holder on account of formal defects, the Court returning the application, but 
without giving permission to the decree-holder to withdraw with leave to take 
fresh proceedings. 

Held that, with reference to the second paragraph of s. 373 read with s. 647 of 
the Code, the decree-holder was precluded from again applying for execution ; but 
that, even assuming that permission to apply again could be inferred from 
the action of the Court in returning the application, s. 374 was applicable so as to 
make a subsequent application presented five years after the decree was barred by 
limitation, with reference to art. 179 of the Limitation Act. 

rOyerruled — 17 A. 106 (111, 112) (P.C.); Not F. — 26 B. 768(81) = 3 Bora. L.R. 431. 18 
C 635 ; 22 P.R. (1905) = 57 P.L R. (1905) ; F.— 11 A. 223 ; 12 A. 179: 12 A. 392 
(395) . R ._s a. W.N. (1888), 295, 9 A. W.N. (1889), 204 ; Cons. 8 A. W.N. (1888) 
253 ; D.— 10 A.W.N. (1690), 9.] 

This was a reference to a Division Bench by Mahmood, J. The facts 
are sufficiently stated in the order of reference, which was as follows : — 
Mahmood, J. — The facts necessary for the decision of the main 
question of law raised by the argument of the learned pleader for [72] 
the appellant are these. The decree sought to be executed was passed on 
the 22nd May, 1878, and an application for execution thereof was made 
on the 14th February, 1881, and such application having been made more 
than one year after the decree, a notice was issued to the judgment-debtor 

• Second Appeal. No. 2245 of 1866, from a decree of C. Donovan Esq., District 
Judge of Benares, dated the 8th September, ]886, modifying a decree of Babu Mriton- 
iov Mukerii Subordinate Judge of Benares, dated the 2nd July, 1886. 

J * <1)7 A. 359. (2) 6 B. C81. (3) 10 B. 62. (4) 6 M. 250. 
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on the 25th Jane, 1881 ; but the application was objected to by the 
judgment-debtor upon the ground that it was not in due form, and the 
calculation contained therein was erroneous. Thereupon the decree- 
holder’s pleader stated to the Court that the prosecution of the application 
was not then desired, and that the execution case might be struck off, and 
the decree, which had been filed with the application, might be returned. 
The Subordinate Judge thereupon struck off the case and directed that 
the decree should be returned to the decree-holder, which appears to have 
been done. 

The present litigation has arisen from an application made by the 
decree-holder on the 14th February, 1884, and it was met by a plea that the 
previous application of the 14th February, 1881, having been withdrawn on 
the 24th December, 1S83, the present application was barred by limitation. 
The Court of first instance disallowed the objection, upon the ground that 
the present application for execution, having been filed within three years 
from the preceding application, was within limitation. Upon appeal, the 
learned Judge has upheld the order of the first Court, and the main point 
raised in second appeal is whether the action of the decree-holder in having 
the former application struck off on the 24th December, 1883, bars the 
present application. 

The determination of this question seems to depend upon the 
following points : — 

(1) Whether ss. 373 and 374, read with s. 647, of the Civil Procedure 
Code, are applicable to applications for execution of decree. 

(2) If so, whether the withdrawal of the decree-holder from present- 
ing his former application of the 14th February, 1881. renders that 
application unavailable for the purpose of limitation under cl. (4) of 
art. 179, sell, ii of the Limitation Act (XV of 1877). 

(3) Whether the notice issued to the judgment-debtor on the 25th 
June, 1881, was, under the circumstances, such notice as [73] cl. (5), 
art. 179, sch. ii of the Limitation Act contemplates for the purposes of 
calculating limitation. 

Upon the two first points there is a conflict of decisions. Whilst the 
ruling of the Madras High Court in Ramanandan Chetti v. Periatambi 
Shervcii (1) tends to show that an application for execution, though 
informal and not prosecuted, hut returned for amendment, is sufficient to 
save limitation, the Bombay High Court held a contrary view in Pirjade 
v. Pirjade (2) by applying s. 374 read with s. 647 of the Code to applica- 
tions for execution of decree, and this last case was followed by Oldfield, J., 
with my concurrence, in Kifayat All v. Ram Singh (3). But in a more 
recent case, Sargent, C. J., in Tarachand Megraj v. Kashinath Trimbak (4), 
dissented from the rule laid down in Pirjade v. Pirjade (2), and held 
that the provisions of ss. 373 and 374 were not applicable to applications 
for execution, notwithstanding s. 647 of the Code, and that, therefore, 
even an application for execution which has been withdrawn by the 
decree-holder with permission to apply again was not affected for purposes 
of limitation under cl. (4), art. 179. sch. ii of the Limitation Act; and in 
laying down this rule, the learned Chief Justice relied upon the principle 
of a Full Bench ruling of the Calcutta High Court in Ethan Chunder 
Bose v. Prannath Nag (5). Under this state of the law 1 do not think 
that the questions involved in the two first points are free from difficulty. 

Again, so far as the third point is concerned, the ruling of this Court 
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in Behari Lai v. Salih Bam (1) is important; but in that case, there being 
a difference of opinion between Pearson and Spankie, JJ., the appeal was 
referred to Oldfield, J., under s. 575 of the Civil Procedure Code (Act X 
of 1877), and the last-named Judge disposed of the case by agreeing with 
Pearson, J., but without consulting the two learned Judges who had 
differed in opinion — a procedure which, according to the latest interpreta- 
tion of that section in Rohilkhand and Kumawn Bank, Limited v. Bow (2) 
was not in strict accord with the intention of the Legislature in framing 
that section. Moreover, the ruling in that case impugned an [74] 
earlier ruling of this Court in Franks v. Nuneh Mai (3), and, under 
the circumstances, I can scarcely regard the points in this case as defi- 
nitely settled by the case-law. 

I may also add that in some recent cases the Lords of the Privy 
Council have applied the principles of the rule of res judicata as defined 
in s. 13 of the Civil Procedure Code to proceedings in execution of 
decrees, and those cases were referred to by Field, J., in Baiidey Karim v. 
Romesh Ghunder Bundopadhya (4) ; but that learned Judge went on to 
say : — “ We do not, on the present occasion, propose to go into this 
broad, general, and probably difficult question, whether the principle of 
res judicata as enunciated in s. 13 of the Code of Civil Procedure applies 
in all its generality to proceedings after decree.” It seems to me that, 
so far as our Civil Procedure Code is concerned, probably the only 
authority by which the rule of res judicata as contained ins. 13 of the 
Code can be applied to execution cases is s. 647 of the Code ; and if this 
is so. there seems analogical reason for holding that the provisions of 
ss. 373 and 374 of the Code would also be applicable to such cases, 
without interference with the provisions of art. 179, sch. ii of the 
Limitation Act. But I do not think that I should, sitting here as a 
single Judge, dispose of these important questions of law, notwithstand- 
ing the condict of decision which I have pointed out, and indeed if- 
I had the power under the Buies of this Court to refer the case to the Full 
Bench, I should probably have done so. But under the Buies of the 11th 
dune 1887, I can only refer this case to a Division Bench consisting of two 
Judges, and I do so accordingly. 

Lala Juala Prasad , Munshi Ilanuman Prasad , and Munsbi Madho 
Prasad , for the appellants. 

Munshi Kashi Prasad and Lala Lalta Prasad , for the respondent. 

JUDGMENT 

STRAIGHT, J. — This is a second appeal from an order of the Judge of 
Benares, passed on the execution side, on the 8bh September, 1886. The 
execution proceedings in which it was passed had reference to a decree, 
dated the 22nd May, 1878, and the application for execution with which 
it deals was dated the 14th [75] February, 1884. The whole question 
involved in this appeal is whether that application of the 14th February, 
1884, is prohibited by any rule of procedure or of limitation, which the 
lower Courts have held it is not. 

The first application for execution of the decree was made upon the 
14th February, 1881, and it is in re f erence to that application and to what 
took place upon it, that the questions involved in the discussion that has 
taken place before us are concerned. It seems that after notice of that 
application of the 14th February, 1881, had been given to th6 judgmeDt- 
debtor, he appeared and objected to the form of the application upon the 
ground that there bad been a miscalculation in the application as to 
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the amount covered by the decree in respect of which execution 
was sought. And it seems there can be no doubt that there was a 
miscalculation, because such was admitted to be the case by the 
pleader for the decree-holder. Accordingly, on the 24th December, 
1883, the application having been pending in the Court for that 
long period of time, an order was made by the Court, the terms of which it 
is not necessary for me to recapitulate at length, but they have been expli- 
citly translated for my benefit by my brother Mahmood, and they come to 
this, that the application was struck off at the request of the decree- 
holder’s pleader, and that the copy of decree which had been filed with 
the application was returned to him. It is to be observed that in that 
order of the Court it is recited that the decree- holder's vakil stated in 
terms that “ for the present we are not anxious to carry on the execution 
proceedings, and we therefore apply that the case may be struck off’.” 
That being so, I now come to the application with which we are more 
immediately concerned, viz., that of the 14th February, 1884. And I 
have to consider whether, having regard to what took place in respect of 
the application of the 14th February, 1881, we can adopt and act upon 
and we ought to adopt and act upon the provisions contained in ss. 373 
and 374 of the Civil Procedure Code ; because, if those provisions are 
applicable to this case, then undoubtedly the Courts below wore wrong 
in allowing the execution of the decree, and the decree cannot be executed. 
Now I do not hesitate to say. and in making the remark 1 am only recapitu- 
lating what I have hitherto always desired to lay down in these matters, that 
I am [76] anxious, as far as I possibly can, to have introduced into the 
conduct of execution proceedings as much of the regularity and precision 
of procedure as is applicable to the trial of original suits as is reasonably 
possible ; and s. 647 of the Civil Procedure Code contemplates the adoption 
by the Courts, as far may be applicable, of the formalities of procedure, 
so that in the transaction of their miscellaneous business they may have 
certain well-understood landmarks — if I may so call them — to guide them 
in the conduct of that branch of their judicial work. Speaking generally, 
it seems to me that the assimilation of tiie provisions of ss. 373 and 374 
bo execution proceedings is highly desirable, and with the profoundest 
respect for the learned Chief Justice of Bombay, Sargent, C. J., and for 
the view he expressed in Tara Chanel Megraj v. Kashinath Trimhak (1), 
I fail myself to see how, by importing the provisions of those sections of 
the Code into execution proceedings, any violence will be doDe to the 
terms or the operation of art. 179 of the Limitation Law. It seems 
to me that while on the one hand it is perfectly possible to have an applica- 
tion for execution made in accordance with law which will render the 
terms of art. 179 of the Limitation Act perfectly and properly applicable, 
so on the other it is equally possible to have such a condition of things 
as an application for execution made and withdrawn under s. 373, in 
which state of things the limitation of art. 179 of the Limitation Act will 
nob be applicable, because no application in accordance with law has been 
made, whereas the special limitation of s. 374 of the Civil Procedure Code 
will be applicable. Therefore, as I said before, I do not myself see that 
there will be any conflict between the sections of the Civil Procedure 
Code to which I have referred and art. 179 of the Limitation Act. Now, 
looking to the terms of the order of the Court passed in this matter UDon 
the 24th December, 1883, it is obvious not only that the pleader for the 
decreo-holder know that there wore defects in his application, hut further 
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he m explicit terms stated that he did not desire, for the present, to 
proceed with the execution : and I confess that it would seem to me to be 
almost a contradiction id terms to say that an application dealt with 
as “ bls was » was aa application for execution in accordance with law, 
“ wou ^ save fc ^ 0 course of ordinary limitation running. On 
L77J the contrary, it seems to me that the state of facts, as thev appear 
from the terras of that order, are such that we are fully warranted in 
applying s. 373 of the Civil Procedure Code, if it is applicable to what 
took place in respect of the application of the 14th February, 1881, and I 
myself have no doubt whatever, reading s. 647 of the Code in conjunction 
with ss. 373 and 374 of the Code, that those sections are applicable. 
Moreover, I am fortified in this view by the opinion expressed by my late 
brother Oldfield and approved by my brother Mahmood in the case of 
Kifayat Ali v. Bam Singh (l), and I am prepared unhesitatingly to follow 
that ruling, and accept the principle therein laid down, that s. 373 of the 
Civil Procedure Code is applicable to execution proceedings, so far as may 
be. With regard to that case of my brothers Oldfield and Mahmood, I 
may further say that they therein adopted a ruling of the Bombay High 
Court, in Pirjade v. Pirjade (2), and it seems to me that the reasoning of 
Melville, J., as stated in his decision in that case, is of a character to com- 
mend itself to one’s better judgment, and I approve the grounds on which he 
proceeded. While he seems to me conclusively to point out why there need 
be no conflict or hostility between the provisions of the Civil Procedure 
Code and the Limitation Act, the learned Chief Justice of the Bombay 
High Court, Sargent, 0. J., although he seems to indicate that there may 
be some such conflict, does not point out what that conflict is. 

Adopting the view of the two judgments I have mentioned, how does 
it meet the circumstances of this case, and what portion of s. 373 of the 
Code fits into the particular circumstances of the case ? 

As regards the first paragraph of that section, it is clear that it has 
no applicability at all, because no leave or sanction was given by the Court 
to the withdrawal of the application of the 14th February, 1881, with leave 
to institute fresh proceedings upon the same basis. But paragraph 2 of 
s. 373 of the Code undoubtedly does apply to the circumstances, in my 
opinion. The application was withdrawn at the instauce of the pleader 
for the decree-holder, and with the distinct intimation that “ for the 
present we are not anxious to carry on the execution proceedings but 
no permission was giveD to withdraw with leave to take fresh proceedings. I 
am [78] of opinion, and disposed to think, that the prohibition contained in 
the latter portion of that section’s second paragraph has application ; that 
it was not open to the decree-holder to make the application which he has 
now made. 

But fuithei than that, even if one can assume here for a moment that 
permission is to bo inferred from the action of the Court in returning the 
petition for execution to decree-holder, s. 374 of the Code, with its specific 
and special limitation steps in, and the present application of the 14th 
February, 1884, would be barred, because it was not made within three 
years from the date of the decree, the application of the 14th February, 1881, 
having become a nullity by reason of the withdrawal of the petition. 

So it must be looked upon that there was an unbroken interval of 
time from the date of the decree, 22nd May, 1878, tiil the 14th February, 
1884, when the application, now the subject-matter of appeal, was present- 
ed before the bubordiuate Judgo. That being so, it seems to me that this 
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present application is undoubtedly barred, and that the decree-holder is 
not entitled to pray in aid the proceedings which commenced in 1881 and 
terminated in 1883. What I mean to say is this, that all that took place 
with regard to the proceedings commencing on the 14th February, 1881, 
and ending on the 24th December, 1883, must be struck out, and they 
cannot be regarded as constituting an application on which the decree- 
holder can rely. This being the view that I take of the matter, it seems 
to me that this appeal ought to be decreed, and I, therefore, decree the 
appeal and, reversing the orders of the Courts below, hold that the appli- 
cation of the decree-holder for execution should be dismissed, and the 
judgment-debtors are entitled to have their costs in all the proceedings. 

MaHMOOD, J. — I am of the same opinion, and as my learned brother 
has already stated the various aspects of the questions of law which 
induced me to refrain from deciding the case myself, sitting as a single 
Judge, and to refer it to a Division Bench consisting of two Judges, 

I need not say much. I have only to say that it seems to mo that, upon 
general principles, all rules of procedure or adjective law which provide 
pleas in bar to the action are rules of convenience which should be 
applicable as much to all [79] miscellaneous proceedings (be they in the 
nature of applications for execution or any other class of applications) as 
they are applicable to regular suits. To take as an example the plea of 
res judicata : it is based upon the maxim “ A Jemo dcbct bis vcxari pro una 
ct eadcm causa," which is a maxim of wider application and has application 
to regular as well as miscellaneous proceedings. For, why should a judg- 
ment-debtor be harassed twice, unless there is a reason admitting of 
explanation that the second application is nob in facta harassing twice? 
Such as the decree not being paid off at all or only partially satisfied, in 
which case the doctrine of res judicata will not apply, for reasons into 
which I need nob enter in detail for the purposes of this case. Bub where 
no such explanation is given the doctrine will apply ; as in the two cases 
to which I alluded in my order of reference it has been laid down that res 
judicata is applicable to orders made in execution proceedings. But this is 
no longer an open question for the Courts in India, after the expression of 
opinion of their Lordships of the Privy Council that the law of res judicata 
is applicable to execution proceedings. I have said so much about the 
rule of res judicata because, so far as I can see, the operation of other 
pleas in bar of an application or a suit, such as ss. 373 and 374 
of the Civil Procedure Code contemplate, and upon which sections 
my brother has already fully dwelt, fall under the same category 
as the plea of res judicata, because they are all ploas in limine 
barring the action. My learned brother has already said that the operation 
of those two sections is almost imperatively required, not only by the 
express terms of s. 647 of tho Civil Procedure Code, but also by the 
general principles of convenience and regularity of proceedings. There is, 
of course, a conflict of decisions, to which my referring order alludes, and 
it simply comes to this, that tho learned Judges who decided the case of 
Pirjade v. Pirjade (l), and which was followed by Mr. Justice Oldfield 
and myself in the case of Kifaijat Ah v. Ram Sintjh (2), took one view of 
the matter — a view approved by my learned brother Straight — and the 
Madras case of Ramanandan Chctli v. Pcriatambi (3) and tho present 
Chief Justice of Bombay took tho opposite viow. It was, indeed, out of 
respect due to tho learned Chief Justice of Bombay, and also to tho viow 
taken by tho Madras Court, that 1 did not undertake [80] tbo respon- 
ds G B. 6b 1. (2) 7 A. 359. (3) 0 M. 250. ~ ~~ 
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douhL y i°L d ! 0idiOg ‘ h ? ■ case myself - 1 have ' however, no longer any 
whirh ? W * Iflfcls a fc ™e docfcrme, regulating the principle upon 

fao l.Lin!. ih ,? procedure should proceed, that those rules aim at 
the narHos hv adm,a,sfcrabIOQ ot justice by promoting the convenience of 
adindfc ‘I A b Pre r! ntlDg reourrence and repetition of points already 

Ohanter X ^II°of “° p reas ° n wh V a11 ^ principles contained in 

XXI1 J- the ° T 1V1 Procedur e Code should not be applied to 
ecutton proceedings. Indeed, as one who has acted as a Court of first 

instance m the mufasal for some time, I have applied the provisions 

contained in that chapter to proceedings in execution. And if that chapter 

were not applicable to such proceedings, there would scarcelv be any 

provisions to enable the parties to a decree to enter into anv compromise. 

I have added these few remarks simply because the case has taken up the 

time o f two Judges instead of one. I entirely concur in the order of my 
learned brother Straight. , y 

Appeal allowed. 


10 A. 80 = 8 A.W.N. (1888)7. 

APPELLATE CIVIL. 
Before Mr. Justice Straight . 


Kir PA Dayal ( Petitioner ) v. Rani Kishori and others ( Objectors ).* 

[3rd November, 1885.] 

Temporary injunction Civil Procedure Code, s. 492—“ Wrongfully ’’ sold in execution 

An objection made under s. 278 of the Civil Procedure Code to the attachment 
in execution of a decree of a mortgage bond of which the objector claimed to be the 
assignee from the judgment- debtors under an instrument dated prior to the 
attachment was disallowed ; and the objector then brought two suits against the 
decree-holder and the judgment-debtors, in which he claimed (a) a declaration 
or his right to the bond, and (6) to recover a sum of money from the judgment- 
debtors on the basis of the assignment. The first Court dismissed both suits, on 
the ground that the alleged assignment was a collusive transaction entered into 
after the attachment between the objector and the judgment-debtors for the 
purpose of defeating the attachment. Pending an appeal to the High Court, the 
objector applied to that Court for a temporary injunction under s. 492 of* the 

Code, restraining the decree-holder from bringing the bond to sale in execution 
of the decree. 

Held that although in such cases the provisions of s. 492 should be applied 
with the greatest care, one of the objects of the Legislature in passing that 
section was to guard as far as possible against multiplicity of suits, and as 
[81J many complications probably resulting in further litigation were likely to 
arise if the decree-holder wore allowed to proceed with the execution-sale and no 
practical injury to anyone would be caused by restraining her from so doing 
until the decision of the appeal, a temporary injunction should be granted 
subject to security being given by the applicant. * 

[Overruled, 26 A. 311 (312, 313) = A.W.N. (1904), 37; F., 32 A. 79 (83) = 7 ALJ 
932 = 7 Ind. C«s. 183; R., 2 L.B.R. 89 (90).] 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

Mr. G. E. A. Boss and Pandit Bishanibhar Nath, for the appellant. 

Munshi Hanuman Prasad and Baboo Ratan Chand, for the respondents. 


* Application in F. A. No. 107 of 1834. under s. 492 of the Civil Procedure Code. 
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JUDGMENT. 

STRAIGHT, J. — This is an application for an interim injunction under 
s. 492 of the Civil Procedure Code. The following are the circumstances 
under which it has been preferred : — Sah Kirpa Dayal, the applicant 
before me, is the alleged assignee by an instrument of the 17bh April, 
1881, of, among other things, the rights as mortgagee of the three persons, 
Chunni Lai, Manik Bam and Kishen Das, under a mortgage executed on 
the 20th June, 1876, by one Laik Singh, for Rs. 7,000. On the 5th May, 
1881, Musammat Rani Kishori instituted a suit for the recovery of 
Rs. 22,926-10-9 from Chunni Lai, Manik Ram and Kishen Das, and, 
on the 20th September following, obtained a decree from the Subordinate 
Judge of Mainpuri. WKile this suit was pending Musammat Rani Kishori, 
on the 17th May, 1881, obtained an interim attachment of the bond for 
Rs. 7,000 as then being in the hands of the three defendants, and subseque- 
ntly, on the 13th June, a further attachment directed to Sah Kirpa Dayal, 
the now applicant, into whose possession it had passed, and the attachment 
was perfected on the 29th of the same month. Objections were then filed 
by Sah Kirpa Dayal, but were disposed of adversely to him, and he then 
instituted two suits, one against his three assignors and Mussammat Rani 
Kishori to have the instrument of the 17th April, 1881, and his right there- 
to declared valid, the other to recover Rs. 19,284-3-6 from his three 
assignors upon the basis of the assignment — Musammat Rani Kishori 
upon her own application being joined as a party. Both these suits 
were filed in the Court of the Judge of Mainpuri, who, on the 21st 
August, 1882, at the instance of Bah Kirpa Dayal, issued an injunction to 
restrain Musammat Rani Kishori from bringing the instrument of the 17th 
[82] April, 1881, to sale in execution of her decree of the 20th September, 
1881. This order was upheld in appeal by this Court. The two suits of 
Sah Kirpa Dayal were subsequently tried together by the Judge of 
Mainpuri, who, on the 7th of June last, found that the alleged assignment 
of the 17th April, 1881, was in fact made after the attachment issued 
at the instance of Musammat Rani Kishori on the 17th May, 1881, in 
collusion between the three assignors and Sah Kirpa Dayal with the object 
of defeating such attachment, and he dismissed both the suits brought by 
the latter. Sah Kirpa Dayal filed an appeal in this Court from the 
decision of the Judge on the 28th July last, and on the 29fch of the same 
month preferred the application which I now have to dispose of. It is 
not without some hesitation that I have come to the conclusion to grant 
it, my chief difficulty being caused by the word *' wrongfully ” in s. 492 of 
the Code under which it is presented. It seems to me that we cannot be 
too careful as to the mode in which wo permit the machinery of the 
Courts to be used for the purpose of enabling a plaintiff in one suit 
to delay a decree-holder in another from obtaining the fruits of his 
judgment by executing his decree in ordinary course against the property 
of his judgment-debtor. At the same time it is of course most desirable to 
guard as far as possible against a multiplication of suits, and I presume 
that this was one of the objects the Legislature had in view in passing 
s. 492 in its present shape. I cannot but feel that if Musammat Rani 
Kishori is allowed to proceed with the salo of the rights and interest of her 
judgment-debtors under the mortgage of the 20th of June, 1876, many 
complications are likely to arise which would probably result in further 
litigation in some shape or another, whereas if she is restrained from doing 
so until after the appeal in this Court has been disposed of, no practical 
injury that I can see will result to any one. I am considerably influenced 
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in taking this view by the circumstance that my brothers Brodhurst 
and Tyrrell sanctioned the injunction granted by the Judge of Mainpuri, 
when the suit was in its original stage, as also by the fact that in First 
Appeal No. 113 of 1881, a nob dissimilar case (1), my brother Oldfield 
adopted a similar course to that which I propose to follow. Upon the 
applicant Sah [ 83 ] Kirpa Dayal executing a bond with two sureties for 
Rs. 10,000, by way of security, let an interim injunction issue to the 
Subordinate Judge of Mainpuri, directing him not to hold the sale of the 
instrument for Rs. 7,000 executed by Laik Singh and dated the 20th June, 

1876, until he has received notice from this Court that this injunction 
has been dissolved. 

The costs of this application will be costs in the cause (2) (3). 

Application granted. 


10 A. 83 = 7 A.W.N. (1887) 287. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Mul Chand {Judgment -deb tor) v. Mukta Prasad {Decree-holder ) .* 

[3rd November, 1887.] 

Execution of decree — Sale in execution pending appeal from decree — Application for 
confirmation of sale after reversal of decree — Court not competent to grant confirm- 
ation — Civil Procedure Code , s. 312. 

Where a sale in execution of a decree has taken place pending an appeal, and 
the decree has subsequently been reversed, the Court executing the decree cannot, 
after such reversal, grant confirmation of the sale. Basappa bin Malappa Aki v. 
Dundaya bin Shivlingaya (4), referred to. 

This was an appeal from an order of the Munsif of Cawnpore 
granting confirmation of a sale in execution of a decree held by the 
respondent against the appellant. The sale took place on the 10 August, 
1886, pending an appeal to the High Court from the decree. The appeal to 
the High Court was allowed and the decree reversed on the 5th November, 
1886. before the purchaser (who was the decree-holder), made bis application 
(dated the 20th March, 1887) for confirmation of the sale. The Munsif 
was of opinion that he had no power to refuse such confirmation. He 
therefore allowed the application, observing: — “ I cannot help remarking 
that this is rather a hard case for the judgment-debtor. The decree in 
execution of which this sale took place has now been set aside by the 
Hon’ble the High Court. The law as it at present stands does not allow 
us to interfere with a sale of this nature, [84] which is otherwise regular ; 
and however inadequate the price may be of a house sold in auction, we 
have no power to interfere if the application is not based upon the ground 
of material irregularity in publishing or conducting the sale.” 

The judgment-debtor appealed to the High Court. 

Mr. G. E. A. Boss , for the appellant. 


* First Appeal, No. 88 of 1887, from an order of Babu Nilmadhab Rai, Munsif of 
Cawnpore, dated the 30th March, 1887. 

(1) Not reported. 

(2) See also Ganga Nand v. Balgobind Das and Bahuria Manraj Kuari v. Maha- 
rajah Prasad Singh ( A.W.N. 1884. pp. 349, 352). 

(3) On the 3rd November, 1885, the appeals in both suits came on for hearing 

before Potheram, C. J., and Tyrrell, J., who ordered a re-trial on the principle laid 
down in Jagram Das v. Naraia Dal, 7 A. 857, See Jadu^Rai v. Kanezak Husain, 8 
A. 58G. (4) 2 B. 540. 
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Babu Dwarka Nath Banerji and Munshi Ram Prasad , for fehe 
respondent. 

Straight, J. — This appeal relates to an application made to the 
Munsif of Cawnpore for confirmation of a sale which took place on the 
10th August, 1886. I have not before me the date of the decree in execu- 
tion of which the sale was held, whereat the respondent, decree-holder, 
purchased ; but it is sufficient for the purposes of this case to state that 
the sale of the 10th August, 1886, took place while an appeal from that 
decree was pending in this Court, which appeal was heard on the oth 
November, 1886, and the result of that appeal was that the decree obtained 
by the respondent against the appellant was reversed and his suit was 
dismissed. The decree-holder, notwithstanding this dismissal of his suit 
in appeal, on the 20th March, 1887, applied for confirmation of the sale at 
which he had purchased on the 10th August, 1886, and that confirmation 
has been granted by the Munsif. 

It is from that order of the Munsif that the appeal is now preferred, 
and the single and simple position taken up for the judgment-debtor is 
that the Munsif should not have confirmed the sale, because, the decree 
having been set aside before application had been made for confirmation 
of the sale, the warrant for the sale was at an end. 

I have no doubt that this is a sound contention. The Civil Procedure 
Code contemplates that, before a sale shall become absolute for the purpose 
of laying the foundation for the grant of a sale certificate, it must be 
confirmed, that is to say, the Court executing the decree must be satisfied 
before confirming not only that the sale was a good sale in advertence to the 
language of s. 311 of the Code, but that there was before him a subsisting 
decree with the execution of which he ought to proceed by granting 
confirmation. In the present instance the Munsif had direct notice on 
[85J the 30th March, 1887, when he made the order the subject of this 
appeal, that the decree in execution of which the sale of the 10th August, 
1886, had taken place had been set aside. I do not think that a Court 

executing a decree ought to make an order under such circumstance 
confirming a sale. 

This view of the matter is borne out and supported by a ruling of 
the Bombay High Court, Basappa bin Malappa Aid v. Dicndaya bin 
Shivhngaya (1), which is directly in point to the facts of the present case, 
and with the reasoning contained in the judgment of the learned Judge 
who determined that case I entriely agree; and adopting his view, I 
decree this appeal with costs, and setting aside the order of the Munsif, 
direct that the application for confirmation of the sale of the 10th March' 
1886, be dismissed with costs. 

BRODHURST, J. — I concur. 

Appeal allowed. 
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APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice and Mr. Justice , Tyrrell. 


Mansab Adi ( Defendant ) v. Gulab Chand AND ANOTHER, 

{Plaintiffs )* [1887, November 7,] 

Bond — Interest -post diem — Non-payment of principal and interest at agreed date — 
Limitation — Continuing breach — Act XV of 1877 {Limitaticm Act), s. 23, sch. ii, 
Nos. 115, 116. 

Interest as interest cannot be allowed on money lent on a hypothecation bond, 
or on a deed of conditional sale, unless it appears from the bond or deed that it 
was intended by the parties that interest should be payable, and then only for 
the period during which it so appears that it was so intended. Where no such 
intention appears, interest can be given only by way of damages. Cook v. Fowler, 
(1) referred to. 

Upon failure to pay the principal and interest secured by a bond upon the day 
appointed for such payment, breach of the contract to pay is committed, and 
there is no “ continuing breach ” within the meaning of s- 23 nor “ successive 
breaches ” within the meaning of art. 115 of the Limitation Act (XV of 1877). 

[F., 13 A. 330 (336) = 11 A.W.N. 66, 19 C. 19 (25) ; 13 Ind. Cas. 148 (150); 14 Ind. Gas. 
244 (245) ; 15 Ind. Cas. 911 (913) = 15 G.Li.J. 6H4 ; App., 2 M.L.J. 235 (238) ; 
R. 11 A. 416; 17 A. 581 (587) = 15 A.W.N. 128 ; 18 M. 257 (262) ; 18 M. 331 (332); 
24 G. 699 (706) = 1 C. W.N. 437 ; 34 A. 429 (432) ; D., 2 B, 107, (109).] 

The facts of this case are fully stated in the judgment of the Court. 
Munshi Hanuman Prasad and Mr. J. Simeon, for the appellant. 

Munshi Ram Prasad, for the respondents. 

[86] Edge, C. J., and Tyrrell, J.— This is an appeal by Syed 
Mansab Ali, one of the defendants, from the decree of the Subordinate 
Judge of Banda, dated the 3 1st July, 1886. The action was brought on 
the 24th November, 1885, upon a registered hypothecation bond, dated 
the 5th January, 1868, executed by the defendant Syed Mansab Ali in 
favour of tbe plaintiff Gulab Chand and one Beni Prasad, who was the 
agent of the plaintiffs’ firm of Babu Lai and Shankar Lai of Banda. The 
defendants Yad Ali, Karam Ali, the sons of Mir Syed Ali, deceased, and 
Musammat Khair-ul-nissa, the widow of Mir Syed Ali, were made defend- 
ants, as they laid claim to the hypothecated property, alleging that it was 
purchased by Mir Syed Ali for himself, although in the name of his eldest 
son the defendant Syed Mansab Ali. The defendants Baldeo, Hazari and 
Chote are the representatives of Boni Prasad mentioned in the hypotheca- 
tion bond in suit. The defendants Baideo, Hazari and Chote admitted, by 
their written statement filed on the 21st December, 1885, that in the trans- 
action in question Beni Prasad was merely the agent of the plaintiffs’ firm, 
and that the money secured by the bond was the money of the plaintiffs’ 
firm In the bond in question Beni Prasad is described as the gomashta of 
the firm of Babu Lai and Shankar Lai at Banda. The plaintiff claimed as 
against the defendants Syed Mansab Ali, Yad Ali, Karam Ali and Musam- 
mafc Khair-ul-nissa, payment of Rs. 2,300 principal money and Rs. 10,483- 
11 as interest from the 5th January, 1868, to the 20th November, 1885, 
further interest during suit and until payment, and costs, and in default 
of payment of foreclosure and possession. The defendant Syed Mansab Ali 
in the first and second paragraphs of his written statement raised a 

• First Appeal No. 195 of 1886 from a decree of Pandit Ratan Lai, Subordinate 
Judge of Banda, dated the 31st July, 1886. 

(1) L. R., 7 EL. L. 27. 
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defence which depended on the construction of the bond : bhab defence has 
nob been supporbed by any argument on appeal before us. We agree wibh 
bhe judgmenb of the Subordinate Judge on bhab poinb. Mansab Ali also 
pleaded that Beni Prasad was a creditor in fact under bhe bond to the exent 
of one- half. Thab contention was nob pressed before the Subordinate 
Judge and has nob been raised before us. He also pleaded payment and 
an adjustment of the account. The defendants Yad Ali, Karam Ali, and 
Musammat Khair-ul-nissa pleade i that bhe hypothecated property was 
purchased bv Mir Syed Ali with his own moneys ; that bhe [ 87 ] defendant 
Syed Mansab Ali only managed the cultivation and collections and bhe 
Court business : bhab Mir Syed Ali was the real owner of bhe property, and 
that Syed Mansab Ali had no power to mortgage the share of the pleading 
defendants. They also pleaded an arbitration and award of 1863, and 
that the Settlement Officer had affirmed in 1875 their right to have their 
names entered in tho register as proprietors. 

The Subordinate Judge found on all the substantial issues in favour 
of the plaintiffs and made a decree in their favour as against the defendants 
Syed Mansab Ali, Yad Ali, Karam Ali, and Musammat Kbair-ul-nissa. 
From that decroe the defendant Mansab Ali has brought the present ap- 
peal, and from it bhe defendants iad Ali, Karam Ali, and Musammat 
Khair-ul-nissa have brought a separate appeal. The two appeals came on 
together to be heard by us. 

On the question as to whether the defendant Syed Mansab Ali was 
the purchaser on his own behalf, aud, at the date of the hypothecation 
sued on, the sole proprietor of the property hypothecated by thab bond, 
we lind in favour of the plaintiffs, agreeing substantially with the reasons 
and conclusions of the Subordinate Judge. The sale-deed of the 3rd 
January, 1860, is evidence of a sale to the defendant Syed Mansab Ali as 
the sole vendee. This deeci might not be conclusive evidence on the point. 
The proceedings of the Collector's Court of Hamirpur of the 12th March, 
i860, of the holding of which notice must have been previously given, 
refer bo the defendant Syed Mansab Ali as bhe purchaser of the 10 annas 
8 pies share in question. Dowan, one of the vendors of the 3rd January, 
1860, has proved that the sale was made to tho defendant Syed Mansab 
Ali alone, that there was no other purchaser, and that Syed Mansab Ali 
paid the price and gob possession. The mortgage-deed of the 22nd June, 
1866, the conditional sale-deed of the same date, and the sale-deed of the 
11th December, 1860, show that the defendant Syed Mansab Ali was 
dealing with the property in question as the sole vendee and owner of it, 
and this subsequently to the alleged award of the 10th July, 1863. The 
witnesses Pershad and Gauri Shankar prove that for several years the 

defendant Syed Mansab Ali was the person who was in possession of the 
property in question. 

[88] The evidence of the defendant’s witnoss Jagannath, where he says 
that Mir Syed Ali gave the purchase- money to Basanb, is contradicted by 
Dowan, one of the vendors, who says that it was Syed Mansab Ali who 
paid the price. We believe the witness Dewan. The evidence of the de- 
fendant's witnesses. Jagannath, Dnamna and Umrao, as to the persons who 
made the collections is at variance with the written statement of the 
defendants Yad Ali, Karam Ali and Musammat Khair-ul-nissa, in which 
they say that Syed Mansab Ali managed the cultivation aud collections and 
the Court business, and is contradicted by the evidence of Gauri Shankar 
and inferential^ by that of Dowan and Pershad. The defendants 
have relied upon the report of the Tahsildar of pargana Mahoba of the 13th 
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October, 1875, and the order passed on the 6th November, 1875 (docu- 
ments Nos. 147 and 148). The observation which we make as to these 
documents is that there is nothing to show that the plaintiffs were aware 
of the application referred to in them, and that it is more than probable 
that that application was collusively made with the object of providing 
evidence to defeat the rights of the plaintiffs which had accrued four years 
previously, that is to say, in 1871. The defendants tendered in evidence • 
before us a document alleged to be a copy of an award made on the 10th 
July, 1863. We rejected this evidence on the ground that it was not proved 
to our satisfaction that any such award was made, and that the absence 
of the original, if made, was not satisfactorily accounted for. The story 
as to the loss of the original document and that of the other instrument 
referred to in the Subordinate Judge’s judgment, and the finding of the 
pieces, appeared to us to be too suspicious to be acted upon by us. No 
arbitration agreement was produced, although Sarfaraz Husain, a witness 
for the defendants, had stated that it remained with the Kazi. Besides, 
no such agreement to refer or award is alluded to in the deed of agree- 
ment, dated the 1st November, 1878, executed by the defendants Syed 
Mansab Ali, Yad Ali and Karam Ali, by which disputes as to property, 
including the property in question, were referred to arbitration. The 
evidence of the defendant’s witnesses as to what was the subject and 
scope of the alleged arbitration and the nature of the alleged award we 
have rejected on the ground that the alleged agreement to refer and the 
alleged award have not been produced, and the absence of [89] those 
documents has not been satisfactorily accounted for. As to the defence 
of payment, we agree entirely with the finding of the Subordinate Judge 
and his reasons. Further, if the evidence as to the payment is to be 
credited, the defendant Mansab Ali within two years after the execution 
of the bond made payments which were more than sufficient to discharge 
the principal and interest then due. No receipt has been produced, and 
although the bond provides that all payments on account should be 
endorsed upon it, and that no unendorsed credits should be claimed by 
Syed Mansab Ali, no payments have been endorsed on the instrument. 
If the payments had been made, it is inexplicable that the mortgagor 
would have allowed the mortgagees to retain possession of the bond from 
1870 to the present day. As to the paper No. 43, the Court below pro- 
perly rejected it as evidence, as we also have done. 

Finding as we do, for the reasons which we have already stated, that 
the property hypothecated by the deed of the 5th January, 1868, 
was the separate property of Syed Mansab Ali, and that the principal 
and interest made payable by that deed are still due and unpaid, it remains 
to be considered to what extent the claim of the plaintiffs is to be decreed. 

It is clear that the plaintiffs are entitled to the principal, together with 
interest at the agreed rate of Rs. 2-2 per mensem for three years and six 
months from the date of the execution of the bond, the 5th January, 1868, 
up to the 30th of June, 1871. It is not disputed that this at least is the 
legal construction of the bond and the result of our findings on the facts. 
The plaintiffs, however, claim to be entitled in addition to interest from 
and subsequent to the 30th June, 1871. They contend that by the bond 
itself such additional interest is expressly made payable, or that we should 
infer from the wording of the bond that it was the intention of the parties 
that interest should be payable until the principal should have been repaid, 
or that the plaintiffs are entitled to damages for the non-payment on the 
30th June, 1871, of the principal and interest then due, and that such 
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damages may be awarded for the period of six years immediately prior to 
tbe commencement of this action. This latter contention was based on 
the further contention that the non-payment of the principal and interest 
on the agreed date constituted a continuing breach, giving a continually 
renewed cause of [ 90 ] action from day to day from that date up to the 
commencement of the action. As we read the authorities, interest as 
interest cannot be allowed on money lent in India on a hypothecation 
bond, or on a deed of conditional sale, unless it appears from the bond or 
deed that it was the intention of the parties that interest should be 
payable, and then only for the period during which it so appears that it 
was intended that interest should be payable. The principal authorities 
on this point are collected in the notes at pages 113 and 114 of Macpher- 
son’s Law of Mortgage in British India, 7th ed. In the case of Cook v. 
Fowler (1) it was decided in the House of Lords, (so far as the law in 
England is concerned) that in a contract for the payment of money 
borrowed for a fixed period on a certain day, with interest at a certain 
rate down to that day, a further contract for the continuance of the same 
rate of interest after that day until actual payment is not “ to be implied, 
unless there is something to justify it upon the words of the particular 
instrument; and that although in cases of this class interest for the delay 
of payment post diem ought to be given, it is on the Drinciple, not of 
implied contract, but of damages for a breach of contract.” See Lord 
Selborne’s judgment in that case. 

Tbe mortgage-deed in question, so far as it bears upon this question, is 
as translated in the following words : — ‘‘I therefore declare and write that 
I shall without any objection discharge and pay in full the principal with 
interest at the rate of Rs. 2-2-0 per cent, per mensem within three years 
and six months from the date of the execution of this bond up to tbe 30th 
June, 1871. All the payments made by me, the executant, to the said 
mortgagees at each harvest and in each year shall first be applied to the 
payment of interest, and the balance, if any, shall be carried towards the 
satisfaction of the principal. I shall cause the payments I make to be 
endorsed on this document, and if I, the declarant, claim any payment 
not entered on the back of this document, such claim shall be false and 
untenable. If the mortgage-money together with interest be not paid in 
full within the stipulated time, then under this document the mortgage on 
the property hypothecated by me shall be foreclosed, and the mortgagees 
shall be at liberty to take proprietary possession of my the executant’s share.” 
There is [ 91 ] here obviously no express agreement to pay interest post 
diem, and we are of opinion that no such agreement can be implied from 
this deed. As we read the deed, the expressed intention of the parties was 
that if on the 30th of June, 1871, the principal and interest then due were 
not paid, the mortgagees should be entitled to foreclose for the principal and 
interest due and unpaid on the 30th of June. 1871, and not for any interest 
post diem. In our opinion, the wording of the deed negatives any such 
implication as that contended for on behalf of the plaintiffs. Whether or 
not the plaintiff's are entitled to have damages awarded to them for the non- 
payment of the principal and interest on the 30th June, 1871, must depend 
on whether or not s. 23 of the Indian Limitation Act, 1877, applies to 
this case. The damages are claimed in respect of the breach of a contract 
in writing registered within the meaning of art. 116 of the second schedule 
of the Indian Limitation Act, 1877, and, unless s. 23 applies, the 
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period of limitation is six years from the date of the breach (see arts. 116 
and 115 of the second schedule to the Indian Limitation Act, 1877). It 
cannot be said that there were here successive breaches within the meaning 
of art. 115. The contract was to pay the amount due on the 30bh June, 
1871, if not previously paid, and on the failure to pay on the day appoint- 
ed the breach of the contract was committed. There are many contracts 
of which there may be successive breaches, as for instance contracts by 
which a party to the contract agrees to do or to forbear doing two or more 
different things : in such contracts the contracting party may commit several 
breaches by not doing those things which he has contracted to do, or by 
doing those things which be has contracted not to do. The contract under 
consideration was to do one thing ; that was to pay the amount due on or 
before the 30th June, 1871, and on the non-payment of the money on the 
day appointed the breach of the contract was committed. It cannot, in 
our opinion, be said that there was here a continuing breach. A covenant 
for title is an instance of a contract of which, according to the English law, 
there may bo continuing breaches. So is a covenant to maintain a building, 
in repair. There is a breach of the covenant for title so long as an adverse 
title exists, and there is a breach of a covenant to maintain a building in 
repair so long as the building is out of repair. To take another £92] 
example from the English law, the period of limitation prima facie begins 
to ran on a promissory note payable on demand from the date of the note, 
the debt being payable without any demand, and the non-payment of the 
note is nob, according to English law, a continuing breach which extends 
the period of limitation. The Indian Limitation Act specifically provides 
for the period of limitation for bringing an action on a promissory note 
payable on demand, but this fact does not make the illustration from the 
English law the less apposite. We are clearly of opinion that the breach 
of agreement here took place on the 30bh of June, 1871, and that there 
was° no continuing breach within the meaning of s. 23 of the Indian 
Limitation Act, 1877. Taking this view of the law, we must hold that 
the claim of the plaintiffs to compensation for breach of the agreement 
is barred by art. 116 of the second schedule of the Indian Limitation 
Act, 1877, and must be disallowed. The result is that a decree as 
against the defendant Syed Mansab Ali will be drawn up in accordance 
with s. 86 of the Transfer of Property Act, 1882, bub limiting the amount 
to be paid to be Rs. 2,300 principal money and interest thereon at the agreed 
rate of Rs. 2-2-0 per mensem for three years and one-half, that is, from 
the 5th January, 1868, up to the 30th of June, 1871, with proportionate 
costs and interest at the rate of Rs. 12 per centum per annum during the 
pendency of the suit, and at the rate of Rs. 6 per centum from the date 
of the decree until payment or the expiration of six months from the date 
of the decree, whichever shall first happen, and to this extent the appeal 
of the defendant Syed Mansab Ali is allowed with proportionate costs to 
him to be allowed in account. 

Appeal allowed in part. 
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[93] Before Mr. Justice Straight and Mr. Justice Brodhursl. 


The Uncovenanted Service Bank, Limited ( Plaintiff ). v. Grant 

( Defendant .)* [10th November 1887.] 

Limitation — Acknowledgment in writing —Act XV of 1877 ( Limitation Act) s, 19, 

explanation I. 

In a suit upon a bond brought against the defendant as a principal debtor, an 
acknowledgment of liaoility as a surety only is sufficient to save limitation, with 
reference to s. 19, explanation I, of the Limitation Act (XV of 1877). 

This was a suit brought by the Uneovenanted Service Bank, Limited 
against C. W. Stapleton, Mrs. M. S. Stapleton, and Lieutenant-Colonel 

u W VV ant V for reG ° ver V of Rs. 1,088-9-0, principal and interest due upon 
a bond dated the 17th April, 1879. As regards the two first-named defen- 
dants the suit was not pressed, the plaintiff (Bank) having been unable 
o ascertain their place of residence and to serve summonses upon them, 
lhe plea of the defendant (Colonel Grant) was that he had “ executed 
the bond as a surety only,’* to which extent he admitted the claim, and 
he prayed that in passing the decree in this suit the Court will be pleased 
to make a provision that execution shall bo taken only against the prin- 
cipal debtors first, and in case of their failure to satisfv it the decree mav 
be executed against him.” 

The suit was instituted on the 9th June, 1885. The third paragraph 
of the plaint was as follows : — That the claim of the plaintiff is within 

tv ^defendants subsequently, and before the 
expny of the period of limitation, acknowledged the said debt by their 
acknowledgments hereto attached.” y 

So far as regards the defendant, Colonel Grant, the acknowledgments 
here refened to were contained in three letters written by him to the 
Manager ot the Bank, and dated respectively the 13th July 1881 the 6th 
June 1882, and the 22nd February. 1883. ' The first of t^se letters was 
as follows. Your letter of the 19th instant just came to band. I was 
under the impression that the amount of Rs. 1,000. for which I went in 
security for Mr. Stapleton, had been paid up long ago. Of course I do 
not dispute my liability for the balance remaining, Rs. 698-8-0 but as I 
have not received any notice of Mr. Stapleton having been a defaulter, I 
L94J must ask you t° give me a few days' grace to enable me to write 
fc h K n0 .'u t ° , fand . OUfc wh0ther 1,0 wishes to lot me in for the whole sum 
JunI 1889 ^ ^ ° f P ' a “ 6 ° su R«ost.’' The letter of the 6th 

June, 1882 contained expressions to the effect that the writer did not 
deny his liability, but thought that Mr. Stapleton and other sureties 
Should pay up something." The letter of the 22nd February, 1883 con- 
tained these expressions : You appear to have twisted the meaning of 
my letter. I wish to see Mr. Stapleton, whether he is goin- to meelfhis 
engagement like an honest man or his going to let me in Miave o 

“I 0 ", ? f . W,thdr 1 awmfi fro,n th0 Position I have taken up, as I wish 
ill. Stapleton s conduct in the matter to be known to the public.” 

lhe Court of first instance (Subordinate Judge of w ., Gr ,r _ • - 

upon_the construction of the bond in suit, that' Colol® "AranV LZlZlle 

a U< d Kh AR »' the'lOt^JlLy 1 fl866’ < ^narm7ng 0 a° t dMr«r"Sf , MaSi v f l m" District 

ba.d Khan, Subordinate Judge of Agra, dated the 9th November, 1885 Muhammad 
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as a surety only ; and that the action of the plaintiff (Bank) in not 
pressing the suit against the principal debtors was equivalent to a release 
or discharge of those debtors which, under s, 131 of the Contract Act, 
operated as a discharge of the surety. The Court accordingly dismissed 
the suit. 

On appeal by the plaintiff (Bank), the District Judge of Agra gave 
judgment as follows : — 

“ This is a suit on a bond dated the 17th April, 1879. Colonel 
Grant, respondent, says he was a surety only. According to the terms 
of the bond he was a principal. Admiting that could properly be per- 
mitted to adduce evidence in contradiction of the bond to show he was 
not a principal but a surety, there is no evidence which shows that there 
was any arrangement made between him and the appellant, in whose 
favour the bond was executed, to the effect that he, respondent, was to 
be treated only as a surety. There may have been an understanding 
between the respondent and Mr. Stapleton, who was a co-executant of 
the bond that the latter was to be primarily responsible as principal ; but 
if such an arrangement was made, it is not shown that the appellant 
consented to it. 

“ A point has, however, been raised on behalf of the respondent 
which appears to me to be fatal to the appellant. This suit was brought 
after the ordinary period of limitation had expired. [95] Limitation has 
been saved by written acknowledgments given by the respondent. They 
are contained in his letters to the appellant dated the 13th July, 1881, the 
6th June, 1882, and the 22nd February, 1883. In these letters he acknow- 
ledged liability only as a surety. His pleader argues that the appellant, 
who relies on the letters to save limitation, is bound by the restriction 
implied by their terms, and that he cannot succeed against the respondent 
as a principal when he only acknowledged liability as a surety. 

*' Having referred to such authorities as are at hand, I find that, 
according to the rulings of English Courts of law, the plea urged by the 
respondent’s pleader is valid. There is in particular a ca9e in which it 
was ruled that a promise by a debtor in respect of a debt for which he was 
jointly liable with others to pay his proportion of the debt renewed his 
liability only to the extent of his proportion : Lechmere v. Fletcher (1) ; 
and there is another case in which a promise by a surety to make up what 
the principal debtor should fail to pay was held to renew the debt for the 
deficiency only, after application to the debtor: Humphreys v. Jones (2). 

“ The rulings referred to were given on the principle that where an 
action is brought after ordinary limitation has run, and the creditor is 
obliged to rely on a renewed promise, he can enforce the promise only 
to the extent to which the debtor has limited it, and a conditional acknow- 
ledgment operates only subject to the condition. I am not aware of any 
rulings by High Courts in India laying down a different principle. I 
therefore hold that in this suit the appellant can only deal with the 
resnondent as a surety. 

“ ft follows that the appellant cannot succeed in his appeal : for 
having sued the respondent along with two other defendants as principals, 
he got the lower Court to pass an order exempting the other two from 
being parties. That is to say, he withdrew from his suit against the other 
two. He did not ask the Court for permission to withdraw with liberty 
to bring a fresh suit, nor did the Court’s order permit withdrawal with 


(2) 14 M. & W. 1. 


(1) 1 C. & M. 623. 
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liberty to bring a fresh suit. The withdrawal without permission to bring 
a fresh suit involved the discharge of the other two executants of the 
bond alleged by the appellant to be principals. Their discharge discharges 
the respondent, according to the principle of s. 134 of Act IX of 
[96] L872. I consider, therefore, that the appellant is not entitled to a 
decree against the respondent, and I dismiss this appeal with costs.*' 

The plaintiff (Bank) appealed to the High Court from the District 
Judge’s decree. 

Maulvi A bdul Majid and Munshi Hanuman Prasad, for the appellant. 

Mr. G.T. Spankie and Lala Darga Charan , for the respondent. 

JUDGMENT. 

STRAIGHT, J. — It is sufficient for the purpose of determining the 
questions raised in this appeal to say that the learned Judge in the Court 
below has held that the defendant-respondent was a principal debtor 
under the bond of the 17th April, 1879, and in that capacity liable to 
the present suit. The contention on behalf of the plaintiff (Bank) is that 
the Judge, having formed this opinion as to the character filled by him 
in respect of that instrument, has erroneously held that the three letters 
of the 13th July, 1881, 6th June, 1882. and the 22nd February, 1883, 
did not constitute an acknowledgment so as to save time running against 
the plaintiff (Bank). I am of opinion that the contention for the plaintiff- 
appellant is a good one. and that these three letters and each of them does 
constitute such an acknowledgment as is contemplated by s. 19 of the 
Limitation law, more particularly having reference to the language of the 
explanation I of that section. Incidentally I may observe that the language 
of the explanation I, is exceedingly wide, and that it covers cases which 
would not be covered by the ordinary rules applicable in the English 
Courts to acknowledgments which have been set up by the parties for the 
purpose of saving limitation. I think that those letters were acknow- 
ledgments of the right of the plaintiff (Bank) to the amount of the bond- 
debt due to them, and that the mere circumstance that the defendant 
therein mentioned that his liability was of a conditional character only did 
not make them any the less acknowledgments. They were, in my opinion, 
sufficient to save time to the plaintiff's and make their present suit unob- 
jectionable upon the score of limitation. This being so, the appeal is 
decreed, the judgment of the Judge reversed, and the case will be restored 
to his file of pending appeals and disposed of upon the merits. Costs 
hitherto incurred will be costs in the cause. 

BRODHURST, J.— I concur. Cause remanded. 

10 A. 97 = 7 A.W.N. (1887) 288. 

[97] APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Goodall ( Judgment-debtor ) v. The Mussoorie Bank, Limited, and 
another {Decree-holders) [llth November, 1887.] 

Assignment of interest pending suit — Assignment after decree in Court of first instance 

Assignee made a parti / after appellate decree for purposes of execution — Civil Proce- 
dure Code, ss. 372, G47. 

S. 372 of tho Civil Procedure Code cannot bo applied to tho assignment, 
creation, or devolution of an interest subsequent to the decree in a suit. The 

• First Appeal, No. 78 of 1887, from a decree of G.^Galbraitb, Esq., Subordinate 
Judge of Dehra Dun, dated the 28th Fobruary, 1887. 
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section has no application to proceedings in execution of decree; and a Court has 
do jurisdiction, reading s. 372 with s. 647, to bring in a party after decree and 
make him a judgment-debtor for the purposes of execution. Gocool Chander 
Gossameev. The Administrator-General of Bengal (1) and Attorney- General v. 
Corporation of Birmingham (2) referred to. 

Where a Court had so acted, by an order which might have been, but was not, 
made the subject of appeal under s. 588 (21) of the Code, — held that as there was 
no jurisdiction to make such an order, the party aggrieved was competent to 
object thereto on appeal from a subsequent order enforcing execution against 
him as a judgment-debtor. 

[R., 12 A. 510 (F.B.) ; 14 B. 232 (234, 235) ; U.B.R. (1897-1901), Vol. II. C.P.O., 
p. 310; Cons., 2 A.L.J. 516 1518).] 

The facts of this case were as follows; — In March, 1876, a suit was 
brought by the Mussoorie Bank, Limited, in the Court of Small Causes at 
Dehra Dun, against A. C. Raynor and Caroline Raynor, the executors of 
Mrs. M. A. Raynor, to recover a sum of money due to the Bank by the 
deceased. On the 18th April, 1876, the suit was decreed on confession of 
judgment. On the 25th May, 1876, upon application by the decree- 
holders, the Court attached thirty shares in the Delhi and London Bank 
standing in Mrs. Raynor’s name, by an order under s. 236 of Act VIII 
of 1859, the Civil Procedure Code then in force. An objection to this 
attachment was filed by the defendant A. C. Raynor under s. 246 of the 
same Act, praying for the release of twenty-four of the shares upon the 
allegation that he was entitled to them in his own right under the will 
of Captain Raynor, the husband of the deceased Mrs. Raynor ; that 
Mrs. Raynor had under that will a life-interest only in her husband’s 
property with a power of appointment among her children , and that the 
shares were therefore not liable to attachment and sale in satisfaction of 
her debt. This objection was disallowed ; and in March, 1877, a regular 
suit was brought [98] by A. C. Raynor in the Court of the Subordinate 
Judge of Dehra Dun, in which he claimed a declaration of his right to, 
and possession of, the twenty-four shares and to have the summary order 
dismissing his objection set aside. On the 10th May, 1878, the suit was 
dismissed, the Subordinate Judge being of opinion that Mrs. Raynor took 
an absolute interest under Captain Raynor’s will, and that consequently 
the twenty-four shares, as forming part of her estate, were attachable in 
execution of the Mussoorie Bank’s decree for her debt. On the 22nd 
August, 1878, the High Court, on appeal by A. C. Raynor, reversed the 
Subordinate Judge’s decree, holding that, under Captain Raynor’s will, 
Mrs. Raynor held the estate not absolutely, but for life, as trustee for her 
children, with a power of appointment among them (3). The costs due 
to Raynor under this decree were Rs. 1,177-14-9. 

At various dates from the 8th May to the 9th December, 1878, 
applications were made, on behalf of the Bank, for the arrest of Raynor 
in execution of a decree against him passed by the High Court on the 2nd 
January, 1878, under which Rs. 2,959-8 were due from him to the Bank. 
In pursuance of orders passed on these applications Raynor was several 
times arrested, but on making various payments in part satisfaction, was 
released. On the 12bh December, 1878, Raynor having applied for execu- 
tion of the High Court’s decree of the 22nd August, the Subordinate Judge 
passed an order attaching the certificates of the twenty-four shares in the 
possession of the manager of the Mussoorie Bank. On the 13th January, 
1879, the High Court refused leave to the Bank to appeal f rom the decree 

(1) 5 C. 726 = 5 C- L.1R., 108. (2) L. R. 15 Ch. D. 423. 

(3) Raynor v. The Mussoorie Bank, 2 A. 55. 
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of the 22nd August; to Her Majesty in Council. On the 10th February, 
the Manager, in pursuance of an order of the Subordinate Judge, produced 
the certificates in Court. They were handed over on the same date to 
Mr. H. B. Goodall, Barrister-ab-Law, who had acted throughout as 
counsel for Raynor. This was done in pursuance of a written agreement 
entered into between Raynor and Goodall on the 17bh January, whereby 
Raynor agreed to transfer to Goodall all his rights and interests in the 
twenty-four shares, in consideration of Goodall’s paying off the Mussoorie 
Bank’s decree of the 2nd January, 1878, and paying to Raynor Rs. 1,000 
in cash. Upon the certificates being handed to Goodall [99] on the lOb’n 
February as already mentioned, Raynor executed in his favour a deed 
whereby he formally transferred the shares in pursuance of the agreement. 
On the 26th February, upon the application of Raynor, the Court of Small 
Causes released the shares from the attachment placed on them by its 
order of the 25th May, 1876. 

On the 11th August, 1879, the Privy Council gave the Mussorie 
Bank special leave to aDpeal to Her Majesty in Council from the High 
Court’s decree of the 22nd August, 1878. Judgment was given in the 
appeal on the 21st March, 1382, the effect of the decree being to set 
aside, the decision of the High Court and to dismiss the regular suit 
instituted by Raynor in the Subordinate Judge’s Court in March, 1877 (1). 
The Mussoorie Bank thereupon, on the 22nd June, 1882, applied to 
the Court of Small Causes to proceed with the execution of the decree 
of the 18th April, 1876, but apparently took no further steps in that 
Court, which, on the 9th March, 1885, passed an order striking off 
the case. Meanwhile, on the 21th July, 1882, the Bank presented an 
application to the Subordinate Judge in Raynor’s regular suit for execution 
of the decree of Her Majesty in Council, by restoring the certificates of the 
twenty-four shares which had been given up on the 10th February, 1879, 
under the High Court’s decree of the 22nd August, 1878. On the 12th 
December, 1882, Raynor, who had been ordered “ to produce the shares 
in Court,” tiled a petition in which beset forth the transfer of the shares 
to Goodall on the 10th February, 1879, and stated that in consequence of 
Goodall being in England, he could not at that time produce the shares, 
aDd prayed for an adjournment of six months to enable him to sue Goodall 
for their recovery. This application was rejected, and Reynor was arrest- 
ed in execution of the Privy Council’s decree; but the bank failed to 
obtain satisfaction, and on the 3rd March, 1884, applied to the Subordinate 
Judge to make Goodall a party to the execution proceedings. On the 1st 
April, 1881, the Subordinate Judge issued a notice to Goodall, who was 
then in England, in the following terms : — 

“ In pursuance of an order passed this day in the above suit, you are 
hereby required to appear in this Court, either in person or by [100] a 
duly authorized pleader, on or before the loth July, 1881, and show cause 
why you should not be called upon to restore the twenty four Delhi aud 
London Bank, Limited, shares, numbered 7371 to 7391, made over to you 
by the plaintiff.” 

Notwithstanding this notice, Goodall at some time in June or Ju ly, 
1884, transferred the twenty-four shares through a broker. On the 25th 
November, 1881, an order was passed by the Subordinate Judge on the 
Bank’s application of the 3rd March previous, directing that Goodall’s 
name should bo placed on the record, so that the Privy Council’s decree 
mig ht be executed again st h im. An ap plicati on by Goodall to the High 

(1) The Mussorie Bank , jLimited v. Raynor, * A. 500. 
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Court for revision of this order under s. 622 of the Civil Procedure Code 
was rejected on the 9th May, 1885, on the ground that the order was 
passed under s. 372 of the Code and was appealable under s. 588 (21) (l). 

On the 7th December, 1885, Goodall having, by the preceding orders, 
been made a party to the execution proceedings, the Bank aDplied for 
execution of the decree against him by attachment and sale of his house 
at Mussoorie, if he fails to restore the twenty-four Delhi and London 
Bank shares and their dividends taken by him which are the subject of 
this suit.” On the 28th January, 1886, an order was passed by the 
Subordinate Judge, purporting to be made under s. 259 of the Civil 
Procedure Code, and directing that the house should be sold, unless within 
six months the shares should be handed over. Upon the same date the 
house was attached by an order under s. 274 of the Code. On the 3rd 
May. 1886, a petition was presented by Goodali, in which he objected to 
the attachment and prayed for its removal ; and at length, after repeated 
adjournments, the Subordinate Judge, on the 28th February, 1887, gave 
judgment dismissing the petition and ordering the sale [101] to proceed, 
if the shares were not made over by Goodall within a further period of 
six months. 

The Court’s order was in the following terms : — “ He is ordered to 
produce the shares called for, Nos. 7371 to 7394, Delhi and London 
Bank, within six months from this date. Should Mr. Goodall prefer it, he 
is hereby allowed to hand over to the Court, or to the Mussoorie Bank, 
Delhi and London Bank shares of a value equivalent to the twenty- 
four shares in question as given above or again Mr. Goodall is permitted 
to pay in a sum of money into Court, or to the Mussoorie Bank, 
equivalent to the value of the twenty-four shares at the prevailing market 
rate. In addition, Mr. Goodall must pay all the interest which has fallen 
due on the twenty-four shares from the date on which he got possession 
up to such date on which he obeys the above order in any one of the 
ways specified. An enquiry will have to be made in order to ascertain 
what amount of interest be due, and, if necessary, a commission will issue 
for that purpose. In case Mr. Goodall fails to obey tbe Court’s orders 
within the specified period of six months, the property, under s. 259 of 
the Code, will, on the application of the Mussoorie Bank, decree-holder, 
be sold, and the proceeds dealt with as provided for by that section. 
Mr. Goodall must also pay all costs of these proceedings.” 

From this order Goodall appealed to the High Court. The sixth of 
the grounds taken in the memorandum of appeal was “ that the Subordi- 
nate Judge was wrong in holding that the appellant purchased the shares 
pendente lite , and in making appellant a party to the execution proceedings 
under s. 372 of the Civil Procedure Code.” 

Mr. A . Strachey, for the appellant. 


(1) Raynor v. The Mtissoorie Bank, Limited, 7 A. 691, where the Subordinate Judge’s 
order of the 25th November, 1884, is set forth. The report of that case contains 
mistakes which may conveniently be corrected here. The title of the case should be 
Goodall v. The Mussoorie Bank , Limited, Raynor not having been a party. Both in the 
judgment and in the statement of facts it is made to appear that the Subordinate 
Judge’s order under revision was passed on Raynor’s application of the 12th December, 
1882, and the judgment proceeds to a considerable extent upon the supposition that the 
case was “ a controversy between two judgment-debtors inter se ” and that the decree- 
holder was not a party to it. In point of fact the order was, as above stated, passed on 
the application of ibe decree-holder, the Mussoorie Bank, of the 3rd March, 1884, against 
Goodall only ; and Raynor’s application of the 12th December, 1882, was rejeoted, and 
not granted, by an order dated the 14th of the samo month. 
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[STRAIGHT, J. — Confine yourself to your sixth ground of appeal. 
I do not see what jurisdiction the Subordinate Judge had to make the 
order of the 25th November, 1884, making the appellant a party to the 
suit after decree.] 

There was no jurisdiction to make such an order : Attorney -General v. 
Corporation of Birmingham (1), Gocool Chunder Gossamee v. The Adminis- 
trator-General of Bengal (2), per Ponbifex, J. [102] See Order XVII, 
Pules 1 and 3 under the Judicature Act, Rules of 1883. The appellant 
did not purchase “ pending the suit.” 

The other side will rely on s. 647 of the Code, but that section 
does not mean that the procedure in suits before decree is to be applied 
indiscriminately after decree. It was intended to provide a procedure for 
miscellaneous matters, such as probate, similar to that of suits : Amir 
Hasan v. Ahmad Aii (3), Naigappa v. Gangawa (4), in the matter of the 
petition of Jodoo Monee Dossee (5). The only way in which s. 647 could 
have been applied was to make the appellant a party while the appeal 
was pending before Her Majesty in Council by application to the Judicial 
Committee, or, if the appellant had purchased during the proceedings in 
execution of the Privy Council decree, those proceedings might have been 
treated as analogous to a suit. Further, the proper person, if any, to be 
made a party under s. 372 was not Goodall, but his transferee. At 
the time when the order of the 25th November, 1884, was passed, the 
appellant had parted with all his interest in the share [He was stopped] . 

Mr. J. E. Howard , for the respondent (the Mussoorie Bank). This 
plea is too late. The order of the 25th November, 1884, as pointed out 
by Tyrrell, J., might have been appealed under s. 588 (21) of the Code. 
No appeal having been preferred, the order has become final and cannot 
now be questioned. 

Mr. A. Strachey , for the appellant, in reply. The order of the 25th 
November, 1884, was of an interlocutory character, and the order now 
under appeal is in the nature of a final decree — s. 2 of the Code — in 
appeal from which all interlocutory orders, appealable or otherwise, may 
be objected to: Civil Procedure Code, s. 591, liar Naram Singh v. 
Kharag Singh (6) Googlee Sahoo v. Premlal Sahoo (7). The objection goes 
to the jurisdiction of the Subordinate Judge bo make the order now under 
appeal, and it may be made at any time. 
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JUDGMENT. 

STRAIGHT, J. — This is an appeal from an order passed by the Sub- 
ordinate Judge of Dehra Dun on the 28th February, 1887. That order 
professes to be passed in execution of a Privy Counci 1 [103] decree dated 
the 21st March, 1882, and I may, for the purpose o f making it quite intel- 
ligible why I have adopted the view of this case that I have, state a few 
dates and facts. Some time prior to August, 1878, a gentleman of the 
name of Raynor brought a suit against tho Mussoorie Bank in respect of an 
attachment that had been made of twenty-four shares in the London and 
Delhi Bank. That suit was instituted in the Court of the Subordinate Judge 
of Dehra Dun, and it was ultimately dismissed by that Court. Then an 
appeal was preferred to this Court, and Sir Robert Stuart, Chief Justice, and 
Pearson, J., who heard that appeal, reversed the decision of tho Subordinate 
Judge, and decreed the plaintiff’s suit on the 22nd August, 1878. 

The Bank then applied to the two learned Judges of this Court who 

(1) L. R., 15 Ch. D. 423. (2) 5 C. 726 = 5 C. D. R. 108. (3) 9 A 36 

(4) 10 B. 433. (5) 11 W. R. 494. (G) 9 A. 451. (7) 7 G. 149.* * 
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had heard the appeal for leave to appeal from their decree to their Lord- 
ships of the Privy Council, and on the 13th January, 1879, that application 
was refused. The Bank incidentally observed, I suppose for the purpose 
of affording information to the parties, that it was open to them to go 
direct to their Lordships of the Privy Council and obtain special leave. 
That course was adopted by the Mussoorie Bank, and on the 14th August, 
1879, they obtained such leave from their Lordships of the Privy Council, 
and their appeal was admitted. Between the date when this Court refused 
leave and the date when special leave was granted by the Privy Council, 
twelve out of the twenty-four shares in the London and Delhi Bank which 
were the subject-matter of the action were transferred by Raynor to 
Mr. Goodall, the appellant before us. Whether that was a transfer pendente 
lite is a matter about which, I am not called upon to express any opinion, 
and I express none, though upon further consideration since yesterday, and 
in order to correct any erroneous impression that may have been gathered 
from some remarks made by me, I am by no means clear that the doctrine 
of lis pendens will apply to the circamstances of this case. The Privy 
Council order decreeing the appeal and dismissing the suit was made on 
the 21st March, 1882, and in the ordinary course it was forwarded to this 
Court for transmission to the Court of the Subordinate Judge of Dehra 
Dun for execution. On the 24th July, 1882, an application for execution 
was made, and among the matters asked by the decree-hoder was that 
the Court would cause [104] the shares unduly realized by Raynor in 
execution of the High Court’s decree to be restored. Upon that applica- 
tion an order was made by the Subordinate Judge directing Raynor to 
produce the shares, and he failing to do so, an order was made for his 
arrest, and, as I understand it, he was arrested. From that time until 
the month of March, 1884. no further steps seem to have been actively 
taken for the purpose of executing the decree ; but on the 3rd March, 1884, 
the Bank filed a petition in the Court of the Subordinate Judge, praying 
that Goodall, the appellant before us, might be brought on as the 
representative of Raynor. On the 1st April, 1884, the Court issued a 
notice to Goodall, the terms of which are most significant, and they in 
substance were as follows, namely, that Goodall was to show cause why he 
should not be called upon to restore the shares. Now that was the notice to 
Goodall, and was the only intimation he ever received from the Court of the 
Subordinate Judge as to what was required from him, and yet upon a notice 
of that kind, and in reference to a certain affidavit which Goodall sent from 
England to the Court of the Subordinate Judge, that Court, on the 25th 
November, 1884, made Goodall a party to the decree in the character of a 
judgment-debtor. Having put him on the record in that character and 
after certain proceedings had been held, the Subordinate Judge subsequently 
passed the order of which complaint is now made on the 28th February, 
1887, by which, treating Goodall as a judgment-debtor and as a person 
amenable to the execution of the decree, they directed him either to hand 
over the shares or to pay their equivalent, and went on to order that, in 
default of doing so, under the provisions of s. 259, certain property belong- 
ing to him would he sold to satisfy decree. 

At the commencement of the argument yesterday, which was so 
concisely put before us by Mr. Strachey for the appellant, I suggested to 
him the propriety of confining himself to the single question of the juris- 
diction of the Subordinate Judge to pass such an order by reason of his 
want of jurisdiction to have passed the order of the 25th November, 1884, 
making Goodall a party to the decree. That is the only question that has 
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been discussed, that is the only question which I propose to decide, and, 
as I am in favour of the [105] appellant upon that point, his appeal will 
succeed, and the order of the Judge will be set aside. 

Before, however, closing the remarks I have to make in regard to 
this case, I desire to point out why it is that I think the order of the 
Judge is without jurisdiction. Mr. Howard for the respondent yesterday 
suggested that as the order of the 25th November, 1884, had not been 
appealed as it might have been, it had, by reason of the absence of any 
such appeal, become final, and it was not open to Mr. Strachey in the 
present proceeding to question the jurisdiction of the Subordinate Judge to 
make either that order or any other order passed in regard to Goodall, 
who by that order had been joined as a judgment-debtor. 

I dissent from that contention of Mr. Howard , and I have no hesita- 
tion in holding that in an appeal of the kind before me, where the objection 
goes to the very root of the matter and to the authority of the Court to 
make the order in the sense that it ha 1 no jurisdiction at all, I am entitled 
to entertain it, and if it has force, to give effect to it. In my opinion the 
Subordinate Judge had no power under the law to bring in a party after 
the decree and make him a judgment-debtor for the purpose of applying 
the provisions applicable to the execution of the decree. It is said that 
taking s. 647 of the Code and reading it in conjunction with s. 372, it 
is competent for a Court executing a decree to do on the execution side 
what a Court on the original side may do under the latter section ; 
that is to say, it may, after decree, bring in any person who, by assign- 
ment, creation, or devolution of any interest pending the suit, has 
become interested in the subject-matter thereof. It is noticeable that 
s. 647 is specific in its terms. It says that the procedure herein prescribed 
shall be followed “ as far as it can be made applicable ” in all proceedings 
in any Court of civil jurisdiction other than suits and appeals. But it is 
impossible to my mind to make s. 372 applicable to execution proceedings, 
because by its own language it negatives any such applicability to execu- 
tion proceedings. The words used there are “ assignment, &c. t pending 
the suit.” What the meaning of the words “ pending the suit *’ is to my 
mind perfectly clear, namely, during the progress of the suit and before 
the passing of the decree, and in that interpretation I am [106] borne out 
by the observations of Pontifex, J., in Gocool Chander Gossamee v. The 
Administrator- General of Bengal (1). Moreover, in reference to a some- 
what analogous rule under the Judicature Act, I find a decision of Jessel, 
M. R., concurred in by James and Brett, JL. JJ, in Attorney -General v. 
Corporation of Birmingham (2), where Jessel, M.R., remarks : — “ A state- 
ment of claim or bill cannot be amended after final judgment. If it 
becomes necessary to enforce that judgment against persons who have 
acquired a title after it was made, an action must ho brought for that 
purpose.” 

Here it is to be observed that in the wording of s. 372 the language is 
almost identical with the rule cited by Jessel, M. R., and it shows what is 
to be done in reference to the continuing of a suit, i.e., a trial of a case 
when the subject-matter with which the suit is concerned has passed away 
to another person. It is not pretended here that Goodall acquired any in- 
terest prior to the date of the decree ; on the contrary, it was subsequent 
to the decree that he acquired such interest [see Raynor v. The Mussoorie 
Bank (3)]. That being so, I am of opinion that ss. 372 and 647 had no 

(1) 5 C. 726. (2j 15 Ch. D. 423. (3) 7 A. 681. 
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application to the case ; that Goodall was improperly made a judgment- 
debtor, and so improperly being made a judgment-debtor, the provisions 
of s. 259, which are sought to be enforced against him, are in no way 
applicable. The result is that the appeal is decreed with costs, qtioad the 
Mussoorie Bank, and the order of the Subordinate Judge set aside. As to 
the respondent Bay nor it is by consent dismissed with costs (l). 

BRODHURST, J. — I concur. Appeal alloiued. 


10 A. 97 = 
7 A.W.N. 
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[107] Before Sir John Edge, Kt., Chief Justice , and Mr. Justice Straight . 


Balwant Singh {Plaintiff) v. Subhan Ali and another C Defendants ).* 

[12th November, 1887.] 

Pre-emption — Wajib-ul-arz — Pattidars " — “ Chakdars .** 

Held that the terms of a wajib-ul-arz conferring a right of pre-emption upon 
“ pattidars ” did not apply to a chakdar holding a share in the same chak as the 

vendor. 


[R., 3 O. C. 110 (117).] 

This was a suit for pre-emption based on the wajib-ul-arz of a 
village, which gave a right of pre-emption to pattidars in cases of 
transfer. The clause of the wajib-ul-arz relating to pre-emption was as 

follows : “ If any pattidar wishes to sell or mortgage a part or whole of 

his property, at first he will have to offer it to his brother or brother’s son 
or a member of the same family on a proper consideration. In case of 
their refusal he will transfer to the other co-sharers, and they will have to 
pay the same price as offered by the stranger ; and in case of the latter’s 
refusal he will have power to mortgage or sell it to any one he likes.” 

The facts of the case are set out in the following judgment of the 
lower appellate Court (District Judge of Allahabad) dismissing the suit: — 

“ This is a claim of pre-emptive right. The plaintiff-appellant and 
the vendor are 4 chakdars : holding shares in the same chak. The question 
at issue is whether the right of pre-emption under the wajib-ul-arz ex- 
tends to chakdars or not. 

“ I have no hesitation in deciding that it does not. 

“ The terms of the pre-emption clause clearly restrict its operation to 
4 pattidars,’ and it is well understood that the object of the provision is in 
all cases to exclude strangers, and a chakdar would not ordinarily be one 
of the co-parcenary community, nor is it asserted that the applicant is so. 

“ It is, however, ingeniously contended that a chakdar , inasmuch as 
he is a proprietor paying revenue is as much a sharer in the mahal as a 
pattidar, and that the circumstance of his owning a certain area of land 
instead of a fractional share does not affect his status as a sharer in the 


mah “l*[i08] A ruling, Niamat Ali v. Asmat Bibi (2), has been referred to, 
to show that the expression ‘ hakiyat ’ has been held to mean any land 

•" Second Appeal, No. 1390 of 1886, from a decree of F. E. Elliot, Esq., District 
Judge of Allahabad, dated the 4tb June, 1886, confirming a deoree of Pandit Indar 
Narain Munsif of Allahabad, dated the 11th December, 1885. 

(1) ’ Raynor had been oited as a respondent through some mistake. He was 

represented by Mr. G. E. A. Ross- 

(2) 7 A.' 626. • 
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held under a proprietary title, such as a grove, &c., and not merely a 
fractional share ; and it is argued that a ‘ chak ' thus comes within its scope, 
and therefore within the pre-emption clause, in which the word ‘ hakiyat ' 
is used. 

The fallacy of this argument is patent. The ‘ chakdar * is a pro- 
prietor in the mahal no doubt, but he is not a pattidar or co-sharer of the 
mahal. The word ' hakiyat * may no doubt include a ‘ chak t ' but that is 
not the point, which is, whether a ‘ chakdar ’ can claim the right to pre- 
emption, and not whether, if an acknowledged pattidar should sell a * chak,' 
a right of pre-emption could be raised by another pattidar, to which latter 
case the ruling might apply. To the present case it does nob, 

“ The fact that the chakdars are entered in the kheivat and wajib-ul - 
arz does not advantage the appellant as it is contended on his behalf that 
it does. In the khewat they are necessarily entered, as they pay a quota 
of the Government demand and own proprietary rights, but they are even 
in that distinguished and separated from the patbidars, 

“ In the wajib-ul-arz they are similarly dealt with in the category of 
inferior proprietors. 

“The difference between a ‘ pattidar ’ and a ‘ chakdar ' is apparent 
in the fact that the former is jointly responsible with his fellow pabtidars 
for the payment of the Government demand assessed on the mahal, and 
in the undivided part of a mahal has rights in each biswa, but no separate 
rights in any particular biswa, whereas the latter is responsible for his 
own quota of the revenue only, and owns a certain area which is all his 
own, while he has no right outside it. 

“ Neither party has produced any evidence to prove whether the 
chakdars were admitted to enjoyment for payment of the Government 
demand, but there can be no doubt that they were nob. 

“ Failing the contention that a ‘ chakdar ' is as much a sharer in the 
mahal as a ‘ pattidar,’ and therefore has a good claim to [109] the right 
of pre-emption, it is argued that 4 chakdars ' have at least the same right 
among themselves within the limits of their 4 chak' that the patbidars 
have in the whole mahal. This again is an ingenious but untenable 
proposition. 

“ The pre-emptive clause applies to patbidars only ; there is no provi- 
sion for its extension to chakdars even within the limits of their chak. 
This appears to me to be too obvious to require further remark. 

“ The appeal is dismissed with costs.” 

The plaintiff appealed to the High Court, on the ground that the terms 
of the wajib-ul-arz were applicable to chakdars. 

Munshi Ram Prasad , for the appellant. 

Mr. Amiruddin and Maulvi Abdul Majid , for the respondents. 

Edge, C. J. — The judgment of Mr. Elliot is a very clear judgment. 
I approve of that judgment. I think Mr. Elliot’s conclusions are correct. 
The appeal is dismissed with costs. 

Straight, J. — I concur. 

Appeal dismissed . 
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APPELLATE CIVIL. 

Before Sir John Edge , Kt ., Chief Justice, and Mr. Justice Tyrrell. 

Ahmad Ali Khan ( Plaintiff ) v. Husain Ali Khan {Defendant)* 

[25bh November, 1887.] 

Act XV of 1877 (Limitation Act), sch. ii, No$. 60. 127 — “ Joint family property ” — 

“ Exclusion ” from such property. 

A Muhammadan family consisting of three brothers and their uncle jointly 
owned certain immoveable property which the uncle managed. Two of the brothers 
effected a settlement of accounts with the uncle, with reference to the profits of 
the estate : the share of three brothers was appropriated ; and the money repre- 
senting that share was deposited with the uncle. Subsequently the two who had 
effected the settlement withdrew their portion of the common share, and the third 
brother sued the uncle to recover a sum of money as his one-third portion. 
He alleged that he bad been deceived by the defendant into supposing that his 
portion was included in the amount withdrawn by his brothers ; but he did not 
base his suit, upon any allegation of fraud. It was contended that art. 127, sch. ii 
of the Limitation Act (XV of 1877) applied to the suit, limitation running from 
a date whereon the defendant had denied all liability in respect of the plaintiff’s 
demand. 

[110] Held that the amount claimed could not, under the circumstances, be 
regarded as joint family property ; that the defendant’s denial of the plaintiff’s tight 
to recover that amount was not an exclusion of the plaintiff from such property, 
and that, consequently, art. 127 did not apply to the suit. 

TlIE facts of this case wore as follows : — The plaintiff Ahmad Ali 
Khan, his two brothers Asghar Ali Khan, and Kburshaid Ali Khan, and 
his uncle, the defendant Husain Ali Khan, held certain immoveable 
property jointly. This property was managed by the defendant. An 
agreement for partition of the estate having, in 1873, fallen through, on 
the 21st May, 1875, a settlement of accounts was effected between the 
plaintiff’s two brothers and the defendant, with reference to the profits of 
the preceding thirteen years. Whether or not the plaintiff was an active 
party to that settlement was a matter of dispute. Upon the settlement 
of accounts, the plaintiff received Rs. 5,419 in cash, and a large sum of 
money (of ' disputed amount) was deposited by his brothers with the 
defendant. On the same date as the settlement of accounts and receipt 
of the Rs. 5,419, namely, the 21st May, 1875, the plaintiff joined with his 
brothers in executing in favour of the defendant a deed of acquittance, 
whereby they acknowledged having received all the money which was due 
to them by him for their share of the profits of the family property. 

In 1876 the plaintiff brought a suit against his brothers Asghar Ali 
Khan and Khurshaid Ali Khan, in which the defendant Husain Ali Khan 
was subsequently added as a defendant by order of the Court. In that 
suit the plaintiff alleged that the money which on the taking of accounts 
in 1875 was ascertained to be the share of the three brothers was a sum 
of Rs. 88,531 ; that this amount less the Rs. 5,419 which he acknow- 
ledged having received bad been deposited with Husain Ali Khan by his 
brothers ; that they had dishonestly removed it from Husain Ali Khan’s 
custody and deposited it elsewhere in their own separate account, and 
that out of it he was entitled to recover Rs. 24,091, being the balance 
of Rs. 29,570, which he alleged to be his one-third share of the 

• First Appeal, No. 216 of 1885, from a decree of Maulvi Muhammad Maksud Ali 
Khan, Subordinate’ Judge of Saharanpur, dated the 17th August, 1885. 
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Rs. 88,531. The defendant, Husain Ali Khan, pleaded in a written state- 
ment, dated the 18th August, 1877, that the accounts of thirteen years 
had been taken with the plaintiff s knowledge, that a deed of acquittance 
had been given by him. and that Rs. 83,111 [ill] odd which remained 
after payment to the plaintiff of Rs. 5,419 had been deposited with him 
by the plaintiff’s two brothers, and bad been withdrawn by one of them 
in June, 1875, and nothing remained in his hands on deposit. On appeal 
the High Court decided that the plaintiff was not entitled to share in the 
amount deposited with the defendant and afterwards withdrawn by 
Asghar Ali Khan and Khurshaid Ali Khan, and accordingly dismissed the 
suit. 

On the 15th May, 1884, the plaintiff brought the present suit against 
Hussain Ali Khan. In his plaint he alleged that bis brothers and the 
defendant, on the 21st May, 1875, had adjusted the account of the joint 
estate and found that Rs. 1,12,200 were due to the plaintiff' and his brothers 
from the defendant in respect of the profits of the estate. He alleged 
also that a deed of acquittance was drawn out, which he, not being 
acquainted with the real facts, signed at the request of his brothers and 
the defendant. In para. 6 of the plaint he said : — “ After the adjustment 
of account, the aforesaid amount was placed in deposit with the defend- 
ant ; and two-thirds of it, namely Rs. 74,800, were realized by the plain- 
tiff’s brothers as their share from the defendant ; and by deducting 
Rs. 5,419, the balance is due to the plaintiff. ’* He proceeded to allege 
that a misunderstanding took place between the defendant and his 
brothers, and the defendant seeing them ready to tile a suit, gained over 
the plaintiff, who, according to his own account, was “ a simpleton ” 
and an inexperienced person, and that the defendant, by making use of the 
plaintiff's signature to some blank papers, caused a groundless suit in the 
name of the plaintiff' to be brought against the plaintiff’s brothers to the 
effect that they had his share in the money which they had realized, and 
that it should be paid to him by them. He further alleged that after that 
suit was determined the defendant put off from time to time paying the 
money to him, and at last he took measures to obtain his right ; and he 
stated in para. 11 that his cause of action arose on the 25th October, 1883. 
He alleged in para. 12 that he was deceived by the defendant, but he did 
not base his action on any allegation of fraud. In para. 13 he stated : — “ As 
the plaintiff has no proper means for enquiring into the facts prior to the 
amicable settlement of 1875, and he finds it useless to repu- [112] diate the 
adjustment of account and the matters irrelevant thereto, he is compelled 
to confine himself to one out of several reliefs, and he prays to obtain a 
decree for Rs. 31,981, being his share in the remaining amount held in 
deposit, with costs and future interest against the defendant. Suit valued 
at Rs. 31,981. All the papers relating to the case will be tiled at the first 
hearing of the case.” 

In reply the defendant raissd a number of pleas which it is 
unnecessary for the purposes of this report to mention. Para. 3 of the 
written statement was as follows : — “The allegation that at the adjustment 
of accounts the profits of the joint estate amounting to Rs. 1,12,000 were 
found due to the plaintiff' and his brothers, and that they were 
deposited with trio defendant, is ouito false and contrary to the plaintiff’s 
own repeated declarations. After the adjustment and settlement of 
the accounts, Rs 88,531-11-9 only wore found due to the plaintiff’ and 
his brothers, and with the exception of Rs. 5,419, which the plaintiff’s 
brothers themselves got to be paid to tbe plaintiff, the whole of the balance 
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of Rs 83,111-11-9 which was deposited with the defendant by the plaintiff’s 
brothers was paid to them by him, as has been invariably admitted by 
the plaintiff.” Para. 5 was as follows : — “ The suit is fit to be dismissed 
for this reason also, that the defendant had, on the 18fih August, 1877, in 
distinct words totally denied his responsibility to the plaintiff, and 
computing the period of limitation from the said date, this suit is certainly 
beyond time ; because, whatever may be the nature of the plaintiff’s 
demand, the cause of action in respect thereof had accrued on that date.” 

The Court of first instance held that the plaintiff’s cause of action 
accrued on the 18th August, 1877, the date of the defendant’s written 
statement in the former suit, and that the suit was barred by limitation. 
The Court at the same time considered the case upon the merits, and 
coming to the conclusion that the plaintiff had not proved the allegations 

contained in his plaint dismissed the suit. 

The plaintiff appealed to the High Court. In reference to the question 
of limitation, it was contended that either art. 60 or art. 127 of the 
Limitation Act (XV of 1877) was applicable, and that, upon either 
supposition the suit was within time. In regard to art. [113] 60, it was 
argued that the deposit was admitted by the defendant in para. 3 of his 
written statement, and that there was no evidence of any demand prior 
to the 25th October, 1883, the date mentioned in para. 11 of the plaint. 
In regard to art. 127, it was argued that the amount claimed was “ joint 
familv propertv,” that the plaintiff not having been a party to the settle- 
ment of accounts of the 21st May, 1875, nothing had been done which, 
so far as he was concerned, deprived the property of its joint family 
character or altered the nature of his title to it, and that his exclusion 
from his share, within the meaning of art. 127, accrued on the 18th 
August, 1877, when the defendant first denied all liability in respect of 

tjl^O $ li 0 

Mr. C. H. Hill , Mr. A. Strachcy, and Pandit Sundar Lai, for the 


appellant. 

The Hon. T. Conlan, Maulvi Abdul Majid , Munshi Hanuman Prasad, 

and Pandit Moti Lai Nehru , for the respondent. 

EDGE, C. J. (after stating the facts, and holding that the conclusions 
of the Court of first instance upon the merits were substantially correct, 

continued): The question of limitation has been argued in two ways 

before us. It has been argued that art. 60 of the 2nd schedule of the 
Limitation Act applies to this case on the basis that it has been proved 
that there was a deposit within the meaning of that article, and that we 
must infer an agreement to pay on demand, and that there was proof that 
the first demand was made on the 25th October, 1883. I see no evidence 
of deposit within the meaning of that article or at all, so far as the plaintiff 
is concerned. As J. have said, it is very probable that these parties 
intended to defraud, and did probably in that transaction of May, 1875, 
defraud the plaintiff. But that is not his case now. The plaintiff relies 
of course on para. 3 of the defendant's written statement, but that para- 
graph would not assist the plaintiff, even if it were not absolutely at 
variance with the finding of this Court in the previous action. That 
paragraph makes no admission that any money was deposited by the 
plaintiff’ or by the plaintiff’s brothors on the plaintiff’s behalf with the 


defendant. . ... 

The other question which has been argued with regard to limitation 

is based on art. 127 of the 2ud sch. of the Limitation [114] Act. It is 

contended that art. 127 applies to this case, and that the plaintiff in the 
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present action is a person excluded from joint family property who is suing 
now to enforce a right to share therein. There are two or three answers 
to that contention. In the first place, according to the plaintiff s own 
case, the account was settled, the share ot the three brothers was appro- 
priated, and the money representing that share was deposited with the 
defendant, and the plaintiff’s two brothers subsequently drew out their 
portion of the common share of the three. That is the plaintiff s case. 
How the balance now claimed could be said, under those circumstances, 
to be joint family property, I fail to see. If the plaintiff’s case was a true 
one, according to his plaint, that balance would represent the moneys 
which had come to him out of the joint family property ; but having once 
so come to him, and haviug been separately appropriated and enjoyed by 
him, I fail to see anything of joint family property in it. It was the result 
of his having enjoyed the family property, and the fact of his having 
received it and then deposited it in the hands of the mauager of the joint 
property would cause it to cease to retain the status of a joint family pro- 
perty, just as much as if it had been deposited in the hands of a third person 
not connected with the estate. I may say that I do not think that 
art. 127 applies at all to a cause like this. There has never been, so far as 
we know, a denial of the plaintiff’s right to share in the family pro- 
perty. What has been denied is the plaintiff’s right to recover the 
specific money. I cannot see how it can be said that he was excluded. 
If he has been excluded from the proceeds of his share, he was excluded 
either by fraud on the part of the defendant and his brothers, which is 
not the case which he attempts to make out here, or he was excluded 
in this sense, that ho did not exercise his right of asking for the money 
from his agent. In any way looking at this case as launched before this 
Court on behalf of the plaintiff’, we fail to see from the plaiutiff’s own 
case how art. 127 can possibly apply. 

Under these circumstances, I come to the conclusion that the iudgment 
and the decree of the Court below was a proper ouo, and that this appeal 
ought to bo dismissed with costs. 

Tyrrell, J. — I concur. Appeal dismissed. 
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10 A. 115 = 8 A.W.N. (1888) 25. 
[115] CRIMINAL RUVISIONAL. 
Before Mr. Justice Mahmood. 


Queen-Empress v. Shhodin and another. [25th November, 1887.] 

Act X of 1872 [Criminal Procedure Code ) , s. 518 — Duration of Magistrate's order — Crimi- 
nal Procedure Code , s. 144 — Act XLiV of I860 ( Penal Code), s. 188. 

In 1870 a Magistrate passed an order under s. 518 of Act X of 1875 (Criminal 
Procedure Code), directing the Saraogis of Etah to take one of their annual religious 
processions aloDg a particular route and at a particular hour. In 188G, in which 
year there was no fresh promulgation of the order, tho Saraogis took their pro- 
cession along another route and at a different hour, and for so doing some of them 
were convicted and sentenced under s. 189 of the Penal Code. 

Held that tho conviction was wrong, the order of 187G having a temporary opera- 
tion only. Gopi Mohun Mulhck v. Taramoni C/ioicdhratn (1), referred to. 


TllE facts of this caso arc sufficiently 
Mahmood, J. 


stated in the judgment of 


(1) 5 C. 7. 
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Mr. J. Simeon , for the petitioners. 

Babu Jogindro Nath Chaudri and Babu Ratan Chand, for the res- 
pondents. 

MAHMOOD, J. — This case has come up before me at the instance of 
the petitioners for interference in revision under s. 439 of the Code of 
Criminal Procedure. The facts, out of which the dispute has arisen, may 

brietiy be stated to be the following : — 

In the town of Etah the Hindu population seems to be divided into 
two sections holding religious views antagonistic to each other. One of 
these sections, and probably, as I am informed, forming the majority of 
the population, are Vaishnavibes, that is, the worshippers of Vishnu, who 
is one of the gods of the Hindu Trinity. The other sect, who are stated 
to be the minority of the population, are Saraogis or Jains, who repudiate 
entirely the sanctity of the Hindu Trinity of the Godhead and the autho- 
rity of the minor gods and goddesses, and who also repudiate the sanctity 
of the Vedas, the Puranas, and other holy scriptures of the Hindu religion. 
Indeed, they are a section of the Buddhists holding doctrines which also 
prevail* in other parts of India. These conflicting doctrines have before 
now produced disturbances of the peace in connection with religious 
processions. It is stated by Mr. Simeon on behalf of the petitioners, and I 
myself am aware of the fact as a matter of the religious history of this part 
of the country (of which fact I can [ 116 ] take judicial notice under the 
latter part of s. 57 of the Evidence Act I of 1872) that the Hindus belong- 
ing to the Vaishnav creed look with horror upon the appearance of the idol 
of Parasnath, whom the Saraogis worship, and, indeed, regard it as a sin to 
look at the idol. It was no doubt in consequence of this circumstance that, 
on the 2nd September, 1876, the Magistrate, acting under the authority 
which s. 518 of the Criminal Procedure Code (Act X of 1872) conferred upon 
him, promulgated an order whereby it was determined that the Saraogis 
were to take^the procession of Rath-Jatra , or Parasnath- ka~ Me la , as the 
ritual is called there, by a particular route and at a particular time. The 
object of making the night as the time when the Rath , or chariot, was to 
proceed was to obviate as much as possible the Vaishnav section of the 

Hindu community from looking upon the image. 

It appears that tor some years after the 2nd September, 1876, the route 
and the time of the procession of this annual ceremony were duly observed, 
and that no occasion arose for any dispute between the two sections of 
the community, and it was not till 1886 that any quarrel arose in respect 


oi the matter. . _ 

It appears that in September, 1886, when the Saraogis contemplated 

the performance of the ceremony of Rath-Jatra , or religious procession of 
the chariot of Parsanath, which in many respects and incidents is analo- 
gous to the procession of the chariot of Jagarnath — a Vishnava Hindu 
deity— -they applied to the Magistrate for certain police arrangements, 
no doubt expecting possible disturbances by the Vaishnav section of the 
community. Thereupon the Magistrate, by an order of the 13th September, 
w hifh mav perhaps be taken to have been passed under s. 144 of 
the Criminal "procedure Coda (Act X of 1832), issued no specific direc- 
tions to the petitioners Saraogis, but directed the District Superintendent 
of Police to make the usual arrangements. The procession took place on 
the 14th September, 1886, in the forenoon of the day, and it proceeded by 
a route and at a time not prescribed by the Magistrate’s order of the 
2nd September, 1876, which pointed out night to be tfhe time when the 
Rath was to be paraded. 
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Upon this state of things a complaint was made by Mr. Simeon's 
clients, the Yaishnav Hindus, charging Mr. Chandhari’s clients, the [117] 
Saraogis, with having committed the offence mentioned in s. 188 of the 
Indian Penal Code, and it resulted in a conviction of the accused and 
sentence of fine by the Magistrate, who held that the action of the 
Saraogis amounted to a disobedience of the Magistrate’s order of the 2nd 
September, 1876. The Saraogis, who are represented before me by 
Mr. Ghaudhri , appealed from such conviction to the learned Sessions Judge, 
who, by his order of the 2nd July, 1887, directed a further enquiry as to 
whether or not the original order of the 2nd September, 1876, was 
re-promulgated in 1886. It was found by the Magistrate upon evidence, 
and in that conclusion the learned Sessions Judge agreed, that the order 
of 1876 was not re-promulgated in 1886. The learned Judge, therefore, 
held that at the time when the procession of the Rath- Jatra took place on 
the 14bh September, 1886, the Saraogis in varying the time and the route 
of the procession were nob disobeying any subsisting order of the Magis- 
trate, and that, therefore, they were not guilty of offence under s. 188 of 
the Indian Penal Code. 

I am entirely of the same opinion. It seems to me that in interpret- 
ing statutes of a penal character it is important to see that the powers 
conferred upon the Magistrates are duly exercised with reference to the 
rendering unlawful of acts that would otherwise be lawful. Under the old 
Code, Act X of 1872, s. 518 gave to Magistrates the power to issue orders 
in cases of obstruction, danger to human life, or riots, and the explanation 
to the section clearly shows that the Legislature in conferring this power 
intended it only to be applied to emergent matters. That section, however, 
did not prescribe any limitation or duration as to the duration of the 
order remaining in force ; but a Full Bench of the Calcutta High Court 
in Gopi Mohun Mullick v. Taramoni Chowdhrani (1) concurred in holding 
upon general principles of the interpretation of such statutes that the 
Magistrate was not empowered to pass an order under s. 518 of Act X of 
1872, which would have more than a temporary operation, and that the 
grant of what is in effect an order for a perpetual injunction was beyond 
such magisterial jurisdiction. I follow the principles of that ruling, and 
I cannot help thinking that s. 144 of the present Code, in modifying the 
[118] law contained in the corresponding s. 518 of the old Code, 
takes into account what Garth, C. J., said in the Full Bench case to 
which I have referred, and I say this because I find that whilst s. 518 of 
the old Code was silent as to the duration of a Magistrate’s order passed for 
the purposes mentioned, the present Code in the last paragraph of s. 144 
contains express provisions, saying that “ no order under this section 
shall remain in force for more than two months from the making thereof, 
unless in cases of danger to human life, health or safety, or a likelihood 
of a riot or an affray, the Local Government, by notification in the official 
Gazette, otherwise directs.” This, then, is the present law, and I think 
also was virtually the older law, though, of course, no duration was named 
in the older Code. 

Applying these views to this case, it is clear that the order of the 2nd 
September, 1876, was not promulgated again in 1886 by the Magistrate, and 
that no conviction could take place because of any disobedience of the order 
of September, 1876, an order which cannot be hold as having subsisted ten 
years. Mr. Simeon on behalf of the petitioners has, indeed, contended that 
the language of the order of the 13th September, 1886, was to incorporate 

~ (l) 5 C. 7. 
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all the terms, conditions, and particular directions of the order of the 2nd 
September, 1876. I have heard the original order of September, 1886, and 
cannot accept this contention. The words of the order contain no specific 
directions either as to the time of the procession or the route through which 
it was to pass, and I cannot take the expression as usual ” to imply that 
the order of the 2nd September, 1876, was incorporated there in its entirety. 
And because the order of the 13 Dh September, 1886, was silent as to this 
matter, no offence was committed by the Saraogis in carrying the pro- 
cession bv a route and at a time other than that prescribed by the 
Magistrate’s order of 1876 as they did on the 14th September 1886. 

I hold, therefore, that the learned Sessions Judge has rightly acquitted 
the Saraogis, and that no interference in revision is required by this 
Court. The application is dismissed. Application rejected. 

10 A. 119 = 8 A.W.N. (1888) 26. 

[119] CIVIL REVISION AL. 

Before Mr. Justice Mahmood. 


Sheo Prasad Singh ( Petitioner ) v. Kastura Kuar (Decree -holder)* 

[2Gth November, 1887.] 

Jurisdiction, presumption of— Maxim. Omoia praesumuntur rite solemniter esse 
aota— Civil Procedure Code , ss. 103, 283. 647— High Court s power of revision — 

Civil Procedure Code , s. 622. 

The consideration of an objection under s. 278 of the Civil Procedure Code, 
having first been entertained and adjourned by an Additional Subordinate Judge, 
subsequently came before the Subordinate Judge, who struck off the case for 
default No order under s. 25 transferring the case to the Subordinate Judge 
was on the record, nor was it otherwise shown how he obtained jurisdiction to 

deal with it. 

H°ld that the High Court, in the exercise of its revisional powers under s. 622 
of the Code should not presume that the Subordinate Judge had taken up the case 
without jurisdiction ; that the proper remedy of the petitioner was an application 
under s. 103. read with s. 647, or suit under s. 283; and that the High Court 

should not interfere in revision. 

TAnnl 15 A 405 (407) = 13 A.W.N. 172 ; R., 30 A. 331 (333) = 5 A.L.J. 297 = A.W.N» 
[ PP (1909;,' 142 ; 34 A. 592 (594) = 10 A.L.J. 130 ; 12 O. C. 109.] 

Teii facts of this case are sufficiently stated in the judgment of 

Mahmood, J. 

Pandit Sunder Lai, for the petitioner. 

Mr. <7. T. Spankie, for the respondent. 

M ahmood, J. This is an application presented to this Court invok- 

ing its interference, as a Court of revision, by exercise of the authority con- 
ferred upon it by s. 622 of the Civil Procedure Code. The facts from 
which this application has arisen may briefly be recapitulated to be the 

following : — , , . , , 

One Musammat Kastura Kuar obtained a money decree against one 

Musammat Jelaba Kuar on the lGth July, 1884, and in execution of the 

decree the property to which this litigation relates, was attached on the 

30th November. 1886, as the property of the judgment-debtor. These 

nroceedines of attachment admittedly took place in the Court of the 

Additional Subordinate Judge of Ghazipur, and it was in that Court that 

the present petitioner, Babu Sheo Prasad, filed an application on the 30tb 

March, 1887, objecting to the attachraenb mainly upon the ground that 

• Miscellaneous application, No. 187 of 1887. 
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the judgment-debtor was not the owner of the property attached. Indeed, 
Pandit Sunder Lai, on behalf of the petitioner, concedes that the applica- 
tion was of the character contemplated by s. 278 of the Code of Civil 
Procedure. 

[ 120 ] It appears, then, the Rai Cheda Lai was the Additional Subor- 
dinate Judge of Ghazipur, and we find that, on the 10th May, 1887, he 
adjourned the hearing of the application. Another adjournment was made 
by his order of the 4th June, 1887, and then the case appears to have 
come on for hearing, not before the Additional Subordinate Judge, Rai 
Cheda Lai, but before Pandit Kashi Narain. who is the Subordinate Judge 
of the District, and by his order of tho 14th June, 1887, the hearing of 
the application was once more adjourned. The order says that the 
pleaders for the parties having departed, the case was to come on for 
hearing the next day, i.e.. the loth June, 1887. What happened then is 
best represented by the order of the learned Subordinate Judge himself, 
and it runs as follows : — 

“ The case came on to-day again, and the pleaders have departed. 
Ordered that the case should be struck off for default.” This order, dated 
the 15th June, is the one of which revision is prayed for in this applica- 
tion. 

The application originally came on before the learned Chief Justice, 
who, by his order of the 9th August, 1887, directed notice to be issued to 
the opposite party to “ show cause why the order of Pandit Kashi Narain, 
dated the 15th June, 1387, should not be set aside on the ground that it 
was made without jurisdiction, and why the case should not be restored 
to the list of the Additional Subordinate Judge for disposal.” 

In obedience to this order Mr. Spankie has appeared to show cause 
on behalf of the opposite party, and the learned counsel has, among other 
things, relied upon a preliminary contention which aims at showing that 
in the due exercise of its revisional powers this Court should not interfere. 
In the first place, the learned counsel contends that the rule contained in 
the maxim omnia praesumuntur rite et solemniter esse acta applied to 
this case, and that, until the contrary is shown, the order by the learned 
Subordinate Judge, Pandit Kashi Narain, of the 15th June, 1887, should 
be deemed to be an order passed with jurisdiction and in the manner the 
law contemplates. 

To this argument the reply which Pandit Sundar Lai, on behalf 
of the petitioner, could make was that the onlv manner in which 
[ 121 ] the case could be within the jurisdiction of the Subordinate Judge 
was that a Court of appeal exercising its functions had transferred it 
under s. 25 of the Civil Procedure Code, and that the mere circumstance 
of the absence of such order from the record of the present case removed 
the presumntion, and, indeed, proved, as the learned pleader contends, 
that the Subordinate Judge, Pandit Kashi Narain, had no jurisdiction to 
dispose of the case. The learned pleader has also argued that oven if it 
be taken for granted that the learned Subordinate Judge and the Addi- 
tional Subordinate Judge had concurrent jurisdiction over the matter, tho 
circumstance that Rai Cheda Lai, tho Additional Subordinate Judge, was 
seized of tho case, would render tho concurrent jurisdiction of the learned 
Subordinate Judge, Pandit Kashi Narain ineffective in taking over a 
case and making orders thereon, of which case tho Additional Subordinate 
Judge was already seized. In supporting this argument the learned 
pleader has used tho analogy of the concurrrent jurisdictions of the 
various Judges of this Court, and ho has contended that as one Judge 


1887 

NOV. 26. 
ClVIIj 

Revi- 

sional. 

10 A. 119 = 
8 A.W.N. 
(1888) 26. 



VI.— 11 



10 All. 122 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1887 

NOV. 26. 

ClVID 

Revi- 

SIONAIj. 

10 A. 119 = 
8 A.W.N. 
(1888) 26. 


seized of a case cannot thereafter be deprived of it by another Judge, so 
even if the Additional Subordinate Judge and the Subordinate Judge did 
possess concurrent jurisdiction, one could not be deprived of his legal 
powers to adjudicate upon a case he was seized of. 

So far as the latter part of this contention is concerned, I do not 
think it necessary to determine the point because, although the argument 
has been very ably put before me by Pandit Sundar Lai , I cannot help 
feeling that the answer Mr. Spankie relies upon renders its decision 
unnecessary in this case. Mr. Spankie' s contention is that the want of 
jurisdiction upon which the whole argument proceeds must not be 
presumed. I think this is a sound argument, because it seems to me 
that the want of jurisdiction may arise owing to numerous classes of 
facts which are to be determined by the lower Courts, and not by Courts 
of revision. There may be want of jurisdiction owing to territorial limits 
of jurisdiction, owing to the nature of the class of litigation, owing, perhaps, 
to an order such as s. 25 of the Civil Procedure Code contemplates, 
owing perhaps, to the appointment of the Judge not being duly and 
lawfully made, owing to the cause of action having accrued at a place 
other than that where the litigation commenced, [122] and owing to other 
numerous matters, such as the defendant s living in a foreign jurisdiction. 
In regard to the manner in which I understand the word “ jurisdiction,” 
I need only say that I have already given expression to my views in Dhan 
Singh v. Basant Singh , (1) and that I still adhere to those views. 

But the question is whether I. sitting here as a Court of revision, 
should enter into the various hypotheses and possibilities which may result 
in one answer or other as to the question of jurisdiction. Mr. Spankie 
contends that this Court should not exercise, under the circumstances, the 
discretionary powers it possesses under s. 622 of the Civil Procedure Code. 
Apart from the questions of fact which may have a bearing upon the 
question of jurisdiction, the learned counsel contends that the ordinary 
remedies which were open- to the present petitioner have not been adopted 
by him, and that, therefore, this Court should nob interfere in revision. 
The learned counsel contends with great force that the order of the 15th 
June 1887, now sought to be revised, was such as could have been passed 
under s. 102, read with s. 647, of the Civil Procedure Code, and that, 
indeed, the usual remedy open was to apply under s. 103 of the Civil 
Procedure Code for the restoration of the case and due adjudication there- 
upon. Further, the learned counsel argues that another remedy was open 
to the petitioner before asking this Court to revise the order complained 
of, and that remedy was a regular suit such as s. 283 of the Civil Proce- 
dure Code contemplates. 

I am of opinion that this contention has force. The principles upon 
which the visitatorial functions of the Courts of revision, such as in this 
case, should be exercised were fully considered by Mr. Justice West in the 
case* of Shiva Nathaji v. Joma Kashinath (2), in which, at the end of the 
judgment, certain conclusions are specifically enumerated.. I have always 
entertained the greatest respect for the rulings of that eminent Judge, and 
I have more than once stated that this particular judgment was one 
deserving of the highest respect from the Indian Courts, and I adopted 
it in Sundar Das v. Mansa Ram (3), in which my brother Brodburst con- 
curred. The general effect of these rulings, as far as this case is concerned, 
[ 123 ] is to lay down general principles that the especial and extraordinary 
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APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 

Chajju ( Defendant ) v. SHEO Sahai ( Plaintiff .)* [29th November, 

1887.] 

Pre-emption — Rival suits — Each pre-emptor made defendant in the other's suit —Suits, 
tried together, but decided by separate dtcrees — Decree allowing pre-emption in one 
case only on condition of default by other pre-emptor — Finality of decree m superior 
pre-emptor's suit — Appeal by inferior pre-emptor in his own suit — Appellate Court 
not competent to alter decree so as to affect superior pre-emptor' s right. 

In two rival suits for pre-emption each pre-emptor was made a defendant in the 
other’s suit. The suits were tried togetner upon the same evidence and were 
disposed of by a siugie judgment, but by separate decrees. In one of the suits 
the pre-emptor obtained a decree in tbe terms of s. ill of the Civil Procedure 
Code. In the other, the pre-emptor obtained a decree, subject to the condition 
that, in the event of the first pre-emptor failing to execute his decree, the 
second pre-emptor should be entitled to execute it. The decree in the first suit 
was not appealed, and became final. The second pre-omptor appealed from the 
decree in his own suit, upon the grounds that the amount ordered to bo paid 
was excessive, and that the first pre-emptor had lost his right, and the decree 
in the second suit should not have beeu made subject to the couditiou above 
stated. 

[1243 Held that the appellant, if he desired to get rid of the decision regarding 
the first pre-emptor’s preferential right, should have appealed against the first 
pre-emptor’s decree, but tbat that decree having become final, the questions bet- 
ween the two pro-omptors could not be reopeuod on appoal from the second 
pre-emptor’s decree. 

[F.,— A.W.N. (1908) 211=4 M.L.T. 172 ; 7 A-L.J. 80 (F.B.) = 7 Ind. Cas. 150 L B R 
(1912) 3rd. Qc. 93 195) = 17 Ind. Cas. 800 = 5 Bur. L.T. 199; Appr. and F.,— 33 
A. 51 (55) =7 A. L.J. 861 =7 lud. Cas. 150 ;R., — 5 O.C. 384 (391) ; 151 P.L R 
1905 = 85 p.R. 1905 (F.B ); 33 C. 1101 (111 1) « 10 C. W.N . 934= 4 C L.J l iy‘- 
6 P. R. 1904. 

This was a reference to a Division Bench by Mahmood, J., under the 
proviso to Rule I of the Rules of Llth June, 1887. The order of reference 
in which the facts are fully stated, was as follows : — 

• Second Appeal No. 1427 of 1880 from a decree of H G. Pearso, Esq., District 
Judge of Meerut, dated the 14th May, 1880, reversing a decree of Babu Brijpal Das 
Subordinate Judge of Meerut, dated the 1st March, 1880. 1 
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remedy by invoking the revisional powers of this Court should not be 
exercised unless as a last resource for an aggrieved litigant. In this case 
the ordinary remedies have not been adopted by the petitioner, and I do 
not think it is necessary for me, as a court of revision, to go into the 
detail whether or not such facts oxist as to justify the conclusion that the 
lower Court did not exercise jurisdiction. 

Pandit Sundar Lai in an elaborate and able argument has. indeed, 
contended, as a matter directed to induce me to exercise the revisional 
powers of this Court, that the simplest course would be for me not only 
to decide matters of fact which would suggest one decision or other as to 
jurisdiction, but also to decide, even if there was jurisdiction, whether or 
not sufficient reasons existed for striking off the case in default. All I 
need say to this argument is that I do not think that the Legislature 
intended this Court, as a court of revision, to exercise any such functions. 
I therefore decline to interfere in revision and dismiss tbe application with 
costs. Application rejected. 
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MAHMOOD, J. — This is a case in which the question raised seems to 
be one of sufficient importance to be referred to a Division Bench. 

The facts are that three persons, Sikandar, Aladad, and Durjan, 
executed a sale of their 10 biswansis share in favour of two persons, Sheo 
Sahai and Harjas, on the 6th June, 1884, for a sum represented in the 
sale-deed as Rs. 4000. Thereupon Chajju. the present defendant, appellant, 
instituted a suit to enforce his right of pre-emption on the 3rd June, 1885, 
and to this suit he impleaded the vendors and the vendees, and subse- 
quently the name of Sheo Sahai, plaintiff, respondent, was also added. 
This suit was numbered 130 in the register of the first Court. 

Similarly Sheo Sahai. plaintiff, respondent, instituted another suit to 
enforce his right of nre-emption in respect of the same sale, dated the 6th 
June, 1884, and to that suit he impleaded the vendors and the vendees 
and the rival pre-emptor, Chajju, plaintiff in the suit No. 130. This suit 
was instituted two days after the earlier suit, i.e. t on the 5th June, 1885, 
and was numbered 131 in the register of suits. 

Both these suits appear to have been tried together and upon the 
same evidence, and resulted in two decrees of even date, namely, the 
1st March, 1886. In the judgment of the first Court it was held that 
Chajju, plaintiff in the suit No. 130, had a right of pre-emption superior 
to that of Sheo Sahai, plaintiff in suit No. 131. Therefore the first 
Court passed a decree enforcing the right of Chajju to the property in suit 
upoD payment of Rs. 4,000 as the consideration money in suit No. 130. 
In the other suit, No. 131, in which Sheo Sahai was the plaintiff, the 
first Court decreed his claim, but rendered the decree subject to the con- 
dition that, in the event of the plaintiff Chajju in the other case failing to 
[125] execute his decree, Sheo Sahai was entitled to execute it. Chajju, 
plaintiff in suit No. 130, did not appeal, nor did Sheo Sahai or any other 
defendant to that action appeal against the decree in that suit. But 
Sheo Sahai, plaintiff in the suit No. 131, being dissatisfied with the 
decree passed in his favour, appealed to the lower appellate Court prin- 
cipally upon the ground that the amount of consideration was excessive, 
and that the pre-emptor Chajju, plaintiff in the other suit, had lost the 
right of pre-emption, and as such, did not stand as an impediment to the 

exercise of his right of pre-emption. 

Upon this appeal from the decree in suit No. 131, the learned Judge 
modified the decree of the first Court by reducing the purchase money to 
Rs 701, and holding that Chajju had no right of pre-emption, because he 
was in collusion with the vendees of the sale of the 6th June, 1884. 

In second appeal it is contended by Mr. Sundar Lai that the judg- 
ment and the decree of the lower appellate Court is erroneous, because 
the decree before him was the decree in suit No. 131, and the decree in 
the suit No. 130, not having been appealed against, became final, and as 
such binding upon the parties, the rival pre-emptors, namely, Chajju and 
Sheo Sahai and that the lower appellate Court in adjudicating upon the 
decree in suit No. 131 practically set aside the finality of the decree in 
suit No 130. Mr. Chaudhri on the other side contends that the effect of 
the decree of the lower appellate Court must be held to be limited to 
mr»rlifvin2 the decree in suit No. 131, and the fact that the effect of it 
may be inconsistent with the decree in suit No. 130 does not vitiate the 
validity of the lower appellate Court’s decree in this case. 

In the case of Kashi Nath v. Makta Prasad (1), I have expressed my 

~ (I) G A. 370. 
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view as to the array of parties in cases where in respect of one and the 
same sale rival suits to enforce the right of pre-emption are instituted. 
But the question raised in this case is one not covered by that ruling, and 
it is one which I consider sufficiently important to refer to a Division 
Bench. I therefore, under the proviso to Buie 1 of 11th June, 1877, refer 
the case accordingly. 

Pandit Sundar Lai , for the appellant. 

[126] Babu Jogindro Nath Ghaudhri , for the respondent. 

Straight and Brodhurst, JJ. — The facts of this case are very fully 
and clearly stated in the referring order of our brother Mahmood. The 
only argument addressed to us was based upon the sixth plea taken in 
the memorandum of appeal, namely, that the decree passed in favour of 
the defendant-appellant ; in suit No. 130 having become final by reason 
of no appeal being preferred from it, the matters in issue between him and 
the plaintiff No. 131, respondent before us and defendant in suit 130, had 
been heard and finally determined, and could not be again tried and deter- 
mined in the appeal from the decree passed in suit 131. We are upon consi- 
deration constrained to hold that this contention is a sound one and must 
prevail. It is true that the first Court tried the two suits 130 and 131 to- 
gether, and disposed of them by a single judgment; but separate decrees were 
prepared, each of which was appealable by the party or parties aggrieved 
thereby, and, failing such appeal, finally settled the question between the 
plaintiff on the one side and the defendant on the other. In suit 130 
as between the plaintiff Chajju and the defendant Sheo Sahai, the decree 
determined the issues as to the former’s preferential right over the latter, 
and the amount to be paid and directed the period within which it was 
to be paid, in accordance with the provisions of s. 214 of the Civil Pro- 
cedure Code. This decree still stands, and the Bs. 4000 having been paid 
in by Chajju, the decree-holder, within the specified time, he has now 
become entitled to possession of the property. It was from this decree 
that Sheo Sahai, the respondent before us, should have appealed, if he 
desired to get rid of the decision in regard to the plaintiff Chajju’s right 
to pre-empt, and not having done so, it was not competent for the Judge 
in the appeal from the decree in suit 131 to re-open the questions between 
those two persons. 

In so far, therefore, as his decision dwelt with those matters and his 
decree affects Chajju, this appeal must be and it is decreed with costs, 
and the respondent’s appeal to the lower appellate Court quoad Chajju 
dismissed with costs. Appeal allowed. 
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[127] Before Mr. Justice Mahmood. 


Pran Kuar {Judgment- debtor) v. Durga Prasad {Decree- holder) .* 

[3rd December, 1887] . 

Execution of decree — Decree for enforcement of hypothecation — Decree limiting judg- 
ment-debtor’s liability to the hypothecated property . 

A decree upon a hypothecation bond which only provides for its enforcement 
against the hypothecated property cannot be executed against the person or other 

•Second Appeal No. 1785 of 198G, from a decree of C.W.P. Watts, Esq., District 
Judge of Moradabad, dated the Gth August, 188G. reversing a decree of Babu Gopal 
Datta, Munsif of Biiari, dated tbe lGth January, 188G. 


so 
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property of the judgment-debtor, though an order for costs contained therein 
may be so executed. 

[R., — 35 C. 431 (432) = 12 C.W.N. 364 ; D.,— 9 A.W.N. 149.] 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

Babu Ratan Ghand , for the appellant. 

Munshi Kashi Prasad , for the respondent. 

Mamood, J. — The facts of the case, as they have been put before me 
by the learned pleaders of the parties, are the following : — 

The present appellant, Musammat Pran Kuar, judgment-debtor, 
executed a hypothecation bond in favour of Sahu Durga Prasad, the 
decree-bolder-respondent before me, who, having sued upon the bond, 
obtained a decree on the 7th July, 1881. It is also admitted that the 
decree was put into execution, and the property hypothecated in the bond, 
the lien created whereby was given effect to by the decree, has already 
been brought to sale in execution of the decree. 

The present litigation has arisen out of an application made by the 
decree-holder for the execution of the above-mentioned decree, not against 
the hypothecated property, but against the other property of the judg- 
ment-debtor, the appellant before me, and personally against her. To 
this application objections were taken by the appellant, in which the main 
contention urged by her was that neither was she personally liable nor 
her property other than that hypothecated could be sold in execution. This 
contention was accepted by the Court of first instance, which disallowed the 
application, but upon appeal to the lower appellate Court, the learned Judge 
of that Court reversed the first Court’s order in a judgment which runs 
[1283 as follows: — “The prayer for relief distinctly asks that if the 
hypothecated property be not sufficient, decree may be satisfied from the 
other property of the debtor. Now decree was given according to the 
claim. One would suppose that the Munsif had never seen the file. I 
accept the appeal and cancel the order of the Munsif with costs. Decree 
can be executed against the other property of the judgment-debtor, but as 
to her person I say nothing . 

From this order this second appeal has been preferred, and Mr. 
Ratan Ghand for the appellant contends that the only point on which he 
relies in support of the appeal is that the terms of the decree of the 7th July, 
1881 cannot bear the interpretation which the learned Judge of the lower 
appellate Court has put upon it. The original decree is framed in the 
Hindustani language, and I have carefully read its terms. The effect, as 
I understand, of the original Hindustani may be represented in English 
in the following terms : — “ It is ordered and decreed that Rs. 946-5, the 
money claimed, and Rs. 97-14-6 costs, making a total of Rs. 1,044-3-6, 
together with future interest at annas eight per cent, per mensem, be 
decreed ex parte against the defendant. If the defendant within a period 
of six months pays up the amount decreed, then the decree will become 
inoperative; otherwise it will be executed, and the hypothecated property 
having been brought to sale, the decretal amount will be paid from the 
proceeds thereof ; and it is also ordered that the defendant pay to the 
plaintiff the sum of Rs. 99-14-6 in respect of costs of this Court to which 

she has been rendered liable. , 

Mr. Ratan Ghand argues that these terms of the decree are limited 

to the liability of the hypothecated property, and do not render the judg- 
ment-debtor liable personally to any execution that can be taken out 

86 


YI.] MADHO LAL V. KATWARI 10 All. 130 

under the decree. I am of opinion that this contention is sound, but 
only to a partial extent. In the case of Raghubar Dayal v. Ilahi BakJish 
(1), Mr. Justice Oldfield and myself had to consider a similar question of 
the interpretation of a decree, and in that case both of us concurred in 
holding that a decree that was worded similarly to this so far as the present 
point is concerned, [t 29] was limited to the liability of the hypothecated 
property, though it decreed a personal obligation, so far as order as to 
costs was concerned. Tnis is a case in which a similar question arises, 
and I still adhere to the views expressed in that case. These views are 
in accord with those expressed by Mr. Justice West in the recent case 
of Sheik Budan v. Ramachandra Bhunjgaya (2), and I am not prepared 
to alter the views which were adopted in the former ruling. 

Mr. Kashi Prasad in resisting the appeal argues that the first part 
of the decree declares the liability for the whole amount to be borne by 
the hypothecated property, and also personally by the judgment-debtor. 
For this contention he relies upon a Full Bench ruling of this Court in 
the case of Debi C-haran v. Pirbhudin Ram (3). In regard to that ruling, 
all I need say for the purposes of this case is that the decree considered 
there was differently framed, and the ruling is inapplicable to the present 
case. 

The interpretation of the decree, as I understand it, is that it limits 
the liability for the principal sum of the money claimed to the hypothe- 
cated property, but that the order as to costs is an order which could be 
executed to the extent of such costs against the judgment-debtor. I 
therefore decree the appeal, and, setting aside the order of the lower 
appellate Court, direct that the execution of the decree against the 
judgment-debtor appellant personally be limited to the order as to costs 
which the docree contains; but as this view of the case was not taken by 
the Courts below, the proper course for me is to remand the case to the 
Court of first instance under s. 562 of the Civil Procedure Code for being 
dealt with according to law with reference to the observations I have 
made. 

Costs will abide the result. Cause remanded. 


10 A. 130 = 8 A.W N. (1888) 41. 
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[130] Before Mr. Justice Mahmood. 


MADHO Lal AND another ( Decree-holders ) v. KATWARI 
( Judgment-debtor ).* [14th July, 1887.] 

Execution of decree — Decree for enforcement of hypothecation — Objection by judgmeyit 
debtor that property ordered to be sold is not legally transferable under N. TV. P. 
Rent Act, s. 9 — Such objection not entertainuble in execution. 

In execution of a decree for enforcement of hypothecation by sale of specific 
property, an objection by the judgment debtor that the property is not transfer- 
able, with reference to s. 9 of the N.W.P. Rent Act, cannot be entertained. 

The facts of this case are sufficiently stated in the judgment of the 
Court. 


* Second Appeal No. 1G03 of 188G from a decree of J. Dess. Esq., District Judge 
of Jaunpur, dated the 10th July, 188G, confirming a decree of Maulvi Nasur-ul-lah 
Khan, Subordinate Judge of Jaunpur, dated the '22nd September, 1886. 

(1) 7 A. 450. (2) 11 B. 537. (3) 3 A. 388. 
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Lala Juala Prasad, Munshi Hanuman Prasad , and Munshi Sukh 
Ram, for the appellants. 

Munshi Kashi Prasad , for the respondent. 

MAHMOOD, J. — The facts of this case are very simple. The appellants 
decree-holders are zamindars of the village in which the land to which 
this litigation relates is situate, and that land was hypothecated by 
Musammat Katwari, judgment-debtor respondent, to the appellants on the 
24th February, 1876. The money due upon that mortgage not having 
been paid, a suit was brought thereunder resulting in the claim being 
decreed on the 24th February, 1882. The decree specifically directs that 
the land now in question should be sold in enforcement of the lien. 

By an application made on the 9th February, 1884, the decree of the 
24th February, 1882, was sought to be put into execution by the decree- 
holders appellants, but such execution was resisted by the judgment- 
debtor, Musammat Katwari, upon the ground that the land which she held 
was an occupancy tenure which could not be transferred under s. 9 of the 
Rent Act, and this plea having been accepted by the lower Courts, the 
application for execution has been disallowed. 

From the order so disallowing the application this second appeal has 
been preferred, and I am of opinion that it should prevail. There is no 
question that the land held by the respondent, Musammat Katwari, is an 
occupancy tenure, such as that contem-[l31] plated by s. 9, and within 
the prohibition of that section against transfer. The nature of such tenures 
with special reference to the question of transferability was fully discussed 
by me in Gopal Pandey v. Parsotam Das (1), though, I being in the 
minority, the majority of the Full Bench held that the hypothecation by 
an occupancy tenant of his right of occupancy was not a transfer within 
the meaning of s. 9 of the Rent Act of 1873, which Act would govern the 
hypothecation of the 24th February, 1876, whereon the decree was obtained 
by the appellants on the 24th February, 1882. From the opinion ex- 
pressed by the majority of the Full Bench in that case I still dissent with 
profound respect, the more so because I find it difficult to reconcile the 
ratio decidendi of that ruling with a more recent Full Bench ruling, 
Ganga Din v. Dhurandhar Singh (2), in which they held that an usufruc- 
tuary mortgage was a transfer, and the prohibition of s. 9 of the Rent Act 
applied to such a case. 

But it is not open to me to consider in this case the question as to 
the validity of the hypothecation of the 24th February, 1876, or the 
correctness of the decree of the 24th February, 1882, because that decree 
having been passed, the proceedings which have given rise to this appeal 
were taken only in execution of the decree, and as such, this Court, as 
much as the Courts below, is bound to give effect to that decree. 
Mr. Kashi Prasad , however, contends on behalf of the respondent that 
the specific provisions of s. 9 of the Rent Act having prohibited transfer of 
such occupancy holdings, the lower Courts were right in not giving effect 
to the terms of the decree, and in declining to sell the property by auction 
in execution of that decree. For this contention the learned pleader relies 
on Naik Ram Singh v. Murli Dhar { 3), where it was held by the Full 
Bench that the land-holder who had attached an occupancy right of an 
occupancy tenant in certain land in execution of a decree before Act XXI 
of 1881 came into force was not entitled under s. 2, of that Act to bring 


(1) 5 A. 121. 


(2) 5 A. 495. 
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such right to sale after that Act came into force, that section not saving 
the right of the land-holder to bring such right to sale in execution of the 
decree, and s. 9 of that Act expressly prohibiting the sale of such a right 
in execution of a decree. 

[ 132 ] If the Full Bench ruling relied upon were on all fours with this 
case, I should of course have felt it my duty to have followed it, sitting as 
a single Judge, but the case is distinguishable from the one before me. In 
the case before the Full Bench the decree was a simple money decree, so 
far at least as the property which had been attached in execution thereof 
and to which that litigation related was concerned. In the present case the 
decree of the 24bh February, 1832, is not a simple money decree. It is a 
decree which decrees a claim for money, and orders sale by specific enforce- 
ment of lieu agaiust the land which forms the subject-matter of this dispute. 
It may be that the decree was erroneously passed, but the Court executing 
that decree has no power to go behind it and to decline to execute it, 
because such a refusal to execute the decree amounts to nullifying the 
decree altogether. This view was expressed by me in the case of 
Bisheshar Rai v. Sukhdeo Rai (l) where the case was very similar to this, 
and Oldfield, J., concurred with me in holding that when a decree is 
passed and specifically directs the sale of a tenure which may or may not 
be transferable, the Court executing the decree is bound to give effect to 
[ 133 ] it and not to question the validity of the decree. 1 still adhere to 
the views which I expressed in that case, and following them am con- 
strained to decree this appeal, and setting aside the orders of both the 
lower Courts, to remand the case to the Court of first instance for execu- 
ting the decree of the 21th February, 1882, with reference to the obser- 
vations which I have made. Courts will abide the result. I wish only 
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(1) The facts of this case are sufficiently stated in the judgment of Mahmood, J. 

Munshi Sukh Ram, for the appellant. 

Lala Juala Prasad, for the respondents. 

MAHMOOD, j. — The facts of this case, so far as it is necessary to slate them, 
are very simple. Sukhdeo Rai and others executed a hypothecation bond on the 10th 
September. 1874, in favour of Bisheshar Rai and subsequently sold the hypothecated 
property to Ramjas Rai, who is the respondent in this second appeal. On the 81st March 
1882, Bisheshar Rai obtained a decree r»n his hypothecation bond not only against the 
obligor, but also against Ramjas Rai. The decree in clear and specific terms decreed 
the sale of the mortgaged property in satisfaction of the mortgagee’s claim. The pre- 
sent dispute has arisen out of Bisheshar Rai’s application to put in force the man- 
date of tho Court of the 31st March 1882. Ho is mot by the objection that the property 
mortgaged is a nonsaleablo tenure, its sale being made illegal by s. 9 of Act XII of 1881. 
There is much doubt whether the tenancy here is one at fixed rates, aud as such not 
subject to the prohibition contained in that section. The Courts below have gono 
behind the decree, and have arrived at the conclusion that the property mortgaged and 
ordered to bo sold was merely an occupancy tenure, and that its sale wasprohibiled. Such 
questions could bo dealt with only iu the suit but tho action of the lower Courts 
amounts to a proceeding which practically nullifies the decree of 1882. The appellant 
beforo us complains of tbis, and rightly, because where a clear and specifij ordoris made 
by a decree, it is not competent to a Court iu its execution department to take notice 
o! any matter except that which relates to execution. We are not coucorned here as to 
what may be properly ordered as to third parties. As between the parties to tho decree, 
there is nothing iD s. 2J1 (c) which justifies such a procedure as that of declaring a 
decree to be illegal and refusing to carry into execution. I do not think that the law 
oontcmplatei such proccduro when an application for enforcement of decree is ruado. I 
would set a side the orders of tho lower Court, and direct the first Court to entertain 
the decree-holder’s application for execution, and dispose of i he same according to 
law. The costs ol tho present appellant in this and the lowec Courts to bo costs iu the 
cause. 

OLDFIELD, J. — I concur. 
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to add that I muafc not be understood to say anything as to whether the 
auction-sale which would take place in execution of the decree would or 
would not convey any valid title to the purchaser (1). 

Cause remanded. 


10 A. 133 = 8 A.W.N. (1888) 35. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 

Bansidhar (Defendant) v. Sant Lal and another (Plaintiffs).* 

[5th December, 1887.] 

Hypothecation — Moveable property — Non-existent moveables— Contract to assign after 
acquired chattels — Completion of assignment on property coming into existence — 
Transferee with notice of hypothecation— Suit against transjeree for damages for 
wrongful conversion — Measure of damages. 

Held , upon principles of equity, that a hypothecation of certain future indigo 
produce was a valid contract to assign such produce when it should come into 
existence ; and that the hypothecation became complete when the crop was 
grown and the produce realized, and was eoforcible against a transferee of suoh 
produce with notice of the obligee’s equitable interest. Collyer v. Isaacs (2) and 
Holroyd v. Marshall (3) referred to. 

Held, also that an interest would not avail against a transferee without notice. 
Joseph v. Lyons (4) and Hallas v. Robinson (5) referred to. 

In a suit against such a transferee with notice, who had sold the produce, for 
damages for wrongful conversion of the security, — held that the measure of 
damages, under ordinary circumstances, and where a fair price had been obtained, 
would be the amount which the defendant had realized by the sale, il/isri Lal 
v. Mazhar Hossain (6) referred to. 

[F.— -16 M. 429 (434) ; 7 N.L.R. 72 (81) ; Rel.— 10 Ind. Cas 869 (874) = 7 N.L.R 72 ; 
Appl.— 29 A. 163 (165) = 4 A.L.J. 57 = A.W.N. (1907) 7; R.— 31 C. 667 (675) ; 
11 O.G. 301 (3041; 10 A.W.N. 62 ; D.,— 34 M. 64 (67) =6 Ind. Cas. 504 = 8 M.L. 
T. 91 = 20 M.L. J. 966.] 

The facts of this case are stated in the judgment of the Court. 

[134] The Hon. T. Conlan and Maulvi Abdul Majid , for the appel- 
lant. 

Pandit Sundar Lal and Babu Ratan Chand , for the respondents. 
Straight and Brodhurst, JJ. — This was a suit for damager 
brought by the plaintiff-respondent against the defendant-appellant under 
the following circumstances. On the 13ch June, 1881, one Deoki Prasad 
executed a bond in favour of the plaintiffs for Rs. 4,000, the material 
portion of which was as follows : — “For the satisfaction of the said bankers 
the indigo produce for 1292 fasli of mauza Jarah, mauza Secunderabad, 
shall remain hypothecated in lieu of the amount of the bond. I shall 
not sell it to any one else until the whole principal and interest of the 
amount of the bond, i . e., the entire demand of the bond, shall have been 
paid.” On the 5th November, 1884, the amount of the bond Dot 

• Second Appeal No. 1439 of 1886 from a decree of T.E. Wyer, Esq,, District Judge 
of Meerut, dated the 22nd July, 1886, reversing a decree of Bibu Brij Pal Das, Subor- 
dinate Judge of Meerut, dated the 12th April, 1886. 

(1) This case was followed in Rimjobind Dis v. Gulz i r Singh (S. A. No. 698 of 1887) 
decided the 11th August, 1887, Jagraj Puri v. Harbans Dual (3. A. No. -268 of 1887) 
decided the 3rd January, 1888. and Janki Rai v. Ram Ghulam (S. A. No. 896 of 1837) 
decided the *27th January, 1888. 

(2) L. R. 19 Ch. D. 342. (3) L. R. 10 H. L. 191 ; 36 L. J. Ch. 193. 

(4) L. R. 15 Q. B. D. 280. (5) L. R. 15 Q. B. D. 288. (6) 13 C. 262. 
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having been paid, the plaintiff brought a suit against Deoki Prasad 
for recovery of the amount duo, and attached before judgment ten 
boxes of the indigo produce of the mauza mentioned in the bond, which 
were then in the hands of the police at the Dadri police station. The 
present defendant Bansidhar preferred objections to this attachment, 
alleging that the indigo had been sold to him by Deoki Prasad. Subse- 
quently, how does not exactly appear, he got possession of the ten boxes, 
forwarded them to Calcutta, and realized by their sale Rs. 3,894-6-9. 
On the 7th of Januarv, 1885, the plaintiffs got a decree against Deoki 
Prasad, but by this time their security had been appropriated by the 
defendant Bansidhar, as has already been stated. By the present suit 
the plaintiff seeks to recover the amount of Deoki’s debt with interest, 
namely Rs. 4,900, by way of damages from the defendant for his wrongful 
conversion of the security created by the bond of the 13th June, 1884. 
The first Court dismissed the claim, but the Judge in appeal decreed it for 
Rs. 3,894-6-9, the amount realized by the defendant on the sale of the 
indigo. The defendant appeals to this Court, and the substantial giound 
upon which the case has been argued before us is, that as, at the ^P 00 
the bond of the 13th June, 1884, the indigo of mauza Jarah for 1292 fasli 
was not in existence, no valid pledge in law could be made, because no 
tangible thing was in [ 135 ] existence that was capable of actual or 
constructive possession. It was also contended that there was no evidence 
from which the Judge below could infer that at the time the defendant 
appropriated the indigo he had notice of any lien thereon in favour of t e 
plaintiff. This latter point had best be disposed of first. As to this the 
Judge observes: “I am clearly of opinion that Bansidhar knew perfectly well 
of the lien, and I have but little doubt that the sale to Bansidhar was a 
collusive arrangement executed with a view to defraud the p ainti 
This conclusion he arrives at from a view of all the circumstances, an 
this beiug a second appeal, wo are hound by this finding of fact, un ess 
there is absolutely no* evidence to support it. The learned counsel for 
the appellant did not emphasize his contention on this beau by leferenco 
to the proofs on the record ; but we have looked to see what they were, 
and after doing so we are not prepared to say that there were no circum- 
stances in evidence which warranted the Judge in drawing the conclusion 
he did. It therefore must bo taken as a fact found against the defendant 
that he appropriated and sold the ton boxes of indigo with notice and 

knowledge of the plaintiff’s claim thereto. 

Then arises the main point, the nature of which has already been 
stated, namely, whether the instrument of the 13th Juno. lo84, created 
any valid security in favour of the plaintiff. We think that it did and in 
support of this view we cannot do better then refer to the remarks of 
Jessel, M. R., in Colhjcr v. Isaacs (l). “ The creditor had a mortgage 

security on existing chattels and also the benefit of what was in form an 
assignment of non-existing chattels which might bo afterwards brought 
on the premises. That assignment in fact constitutes only a contract to 
give him the after-acquired chattels. A man cannot in equity any more 
than at law assign what has no existence. A man can contract to assign 
property which is to come into existence in future, and when it has come 
into existence, equity treating as done that which ought to he done, fast- 
ens upon that property and the contract to assign them becomes a 
complete arrangement.’’ See also Ilolroijd v. jtfai shall (2). 
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[136] Now we think, applying the principle thus laid down to the 
instrument of the 13tb June, 1884, that it was a contract to assign some- 
thing that was to come into existence, namely, the produce of the crop 
for 1292 fasli of mauza Jarah, which according to the authority of Cle- 
ments v. Matthews (1) would constitute a sufficiently specific description 
for the purpose of creating a valid assignment in equity. The evidence 
establishes that the crop in question was grown and the produce of it 
realised before the defendant purchased it from Deoki Prasad, and putting 
aside the question whether it was in fact, prior thereto, handed over- to 
the servant of the plaintiff, of which there undoubtedly is proof 
upon the record, so as to constitute a clear pledge, there was enough 
to create an equitable interest in the plaintiff in respect thereof. 
The equitable title so acquired by the plaintiff would no doubt in the 
absence of notice of that title not avail him against the defendant 
(see Joseph v. Lyons (2), Hallas v. Robinson (3) ; but here the defendant 
is fixed with notice, and it is found that, despite such notice, he 
appropriated and sold the produce. The defendant therefore was in 
our opinion a wrongdoer and the plaintiff had a right to damages, as 
against him, the measure of which would, under ordinary circum- 
stances, where the fair price has been realized and such as subsist here, 
be the amount be realized by the sale. A somewhat analogous view was 
adopted by the Calcutta Court in Misri Lai v. Mozhar Hossain (4), and 
we may add that in this country, where contracts of the kind disclosed 
in this case, are very largely entered into with regard to the cultivation of 
indigo, which industry without them would be seriously hampered from 
a financial point of view, it is in tbo highest degree important that effect 
should be given to the obvious inteutions of the parties making them, if 
it can he, without violence to the law or equity our Courts have to 
administer. We think the Judge below was right therefore in the view 
that he took, and we dismiss this appeal with costs (o). 

Appeal dismissed. \ 

10 A. 137 = 8 A.W.N. (1888) 28. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 

y 

[137] IIar Narain Singh ( Defendant ) v. Bhagwant Kuar and 

OTHERS (Plaintiffs).* [lGth December, 1887.] 

Arbitration — Omission to fix time for delivery of award — Extension of time after expira- 
tion of period fixed — Effect of acceptance of award by the Court— Effect of arbitrator 
first tendering and then withdrawing resignation — Civil Procedure Code. ss. 508, 

514, 52 1 . 

0 

The provision contained in s. 508 of the Civil Procedure Code, requiring the 
Court to fix a reasonable time for the delivery of the award is not imperative but 
directory, and non-compliance with it does not make the order of reference abor- 
tive and any subsequent arbitration proceedings ineffectual and bad. 


* First Appeal, No. 73 of 1885. from a decree of Maulvi Muhammad Saiyad Khan, 
Subordinate Judge of Agra, dated the Gth April, 1885. 

(1) L. R., 11 Q. B. D. 808. (2) L. R., 15 Q. B. D. 280. 

(3) L. R., 15 Q. B. D. 288. (4) 13 C. 2G2. 

f5) See ?ilso Rajah Sahib Prahlad Sen v. Baboo Budhu Sing (2 B L.R., (P.C.) at 
p. 117), Ranee Bhobosoondree Dasseah v. Issur Chunder Dull (11 BL.R, 36), and 
Kedari v, Atmarambhat, 3 B.H.C.R. (A.C.) 11. 
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Under s. 514 of the Code the Court may extend the time for making the award 
after the time fixed therefor has expired. 

The last paragraph of s. 521 does not imply that an omission by the Court to 
fir a positive date within which the award is to be filed is fatal to the validity of 
the award. 

Where an order extending the time for delivery of an award was made after the 
time fixed therefor had expired, and did not fix any positive date for the filing 
of the award , — held that the adoption of the award by the Court amounted to an 
enlargement of the time for delivery of the award to the date on which it was in 
fact delivered, and to a ratification of what had been done by the arbitrators, and 
that the parties, having made no objection to the action of the Court, must be 
taken to have waived any objection to the award. 

The more circumstance of an arbitrator having first tendered and then with- 
drawn his resignation does not formally divest him of his character as arbitrator. 
Maharajah Joymungul Singh Bahadoor v. Mohun Ram Marwaree (1) referred to. 

CP — 18 M. 22 ; Doubted— 2 N. L. R. 81 (84).] 


The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

The Hon T. Conlan , Mr. C. FI. Hill , Babu DwarJcanath Banerji , 
Munshi Hanuman Prasad and Pundit Sunday Lai , for the appellant. 

Mr. C. Dillon the Hon. Pandit A judhia Nath and Pandit Moti Lai 
Nehru, for the respondents. 

STRAIGHT, J. — The suit to which this appeal relates was instituted by 
the plaintiff s-respondents on the 8th February, 1884, in the Court of the 
Subordinate Judge ot Agra, for tho recovery of certain valuable property 
of various kinds and for money from [138] the defendant-appellant. On 
the lGth July, 1884, an agreement to refer all matters in difference in the 
suit to the arbitration of Lalas Bansidhar and Jagannath Prasad, nominated 
by the plaintiffs, and Lalas Radhe Prasad and Janki Prasad, nominated by 
the defendant, with Lala Sukhan Lai as umpire, was filed in Court, and 
on the 17th of July an order of reference was made by the Subordinate 
Judge, the 19th August, 1884 being fixed therein for the hearing of the 
case by this Court, or, in other words, such last- mentioned date was that 
fixed for the delivery of the award. On the 9th August tho time for tho 
delivery of the award was enlarged to the 5th November, and again on tho 
4th November to the 30th of the same month. On the 5th of December 
there was an application for further extension, and this was granted until 
the 5th January, 1885. On the 5th January, the umpire having put in a 
report, a further extension of time was granted until the 19th January, 
1885. Subsequently, the arbitrators having met, an award was made by 
them on the 23rd March, 1885. That award was filed in Court, and to it 
certain objections were taken By the defendant upon the 2nd April, 1885. 
The defendant’s pleaders were heard in support of those objections ultima- 
tely upon the 6th April. The Subordinate Judge, disallowing them, passed 
a decree in accordance with that award. From that decree tho appeal now 
before us was preferred to tins Court upon the 2nd May, 1885. 

There are three grounds of appeal which in substance are, first , that 
the award was not a valid award; second , that one of the arbitrators 
having refused to act, either a fresh arbitrator should have been appointed 
in his place or that the order of reference should have been superseded, 
and that this not having been done, there was no valid award ; third , that 
Janki Prasad was an unwilling arbitrator and acted against his will, and 
the arbitration proceedings and award were therefore void. 
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The appeal came before my brother Tyrrell and myself upon the 29th 
March, 1886, and in reference to the pleas that had been taken, more 
particularly the plea which had reference to Janki Prasad, one of the arbi- 
trators, the matter was remitted to the Subordinate Judge for him to 
take evidence and to report to us whether Janki Prasad had acted judi- 
cially and voluntarily in the arbi-[l39]tration proceedings. That evidence 
has been taken and is before us, and in addition thereto we have a report 
from the Subordinate Judge in regard to that evidence. The appeal now 
comes before us for disposal in reference to the pleas taken in the 
memorandum of appeal with the light thrown upon them by the materials 
supplied us by the Subordinate Judge. 

Mr. Conlan and Pandit Sundar Lai , who argued the case on behalf 
of the defendant-appellant, have substantially put their case upon two 
grounds. First of all, they say there was no valid award, because on the 
5th December, when the third extension of time was granted, the prior 
period of extension had expired, and next, because in the order of the 5th 
January no date was fixed as the date by or upon which the award was 
to be delivered. The second ground upon which the award is assailed is 
that as Janki Prasad had tendered his resignation as arbitrator, and as it 
is obvious from the evidence that he did not act willingly and freely in 
the arbitration proceeding, such proceeding was invalid and the award 
arising out of it void. 

Now as to the first of these objections, that has been argued in 
reference to the terms of ss. 508 and 514 of the Civil Procedure Code, read 
in conjunction with the last paragraph in s. 521. It is contended by Mr. 
Conlan as a primary proposition of his argument, that under s. 508 it is 
the imperative duty of a Court directing an arbitration by its order of 
reference to fix a time for the delivery of the award. He says that the 
word “shall” as used therein is not merely directory but mandatory, and 
that if a Court directs a reference without fixing a date in the order for the 
delivery of the award, the order of reference falls through and any arbitra- 
tion proceedings held under that order are ineffectual and bad. Starting 
with this proposition, Mr. Conlan then contends that under s. 514, when a 
time has been fixed by the Court for the delivery of the award, it is only 
competent for such Court to further enlarge the time on some day within 
the original period fixed for the delivery of the award, or within any 
subsequent period to which such original period has been extended. He 
accordingly argues that the Subordinate Judge in the present case, when 
he made his order of the 5th December, had no jurisdiction to do so, because 
the 30th November being the last date covered by the preceding [I40j 
order of extension, his power in the matter has ceased and the authority 
of the arbitrators to deal with the case had lapsed. 

Now there can be no doubt that, looking to the whole scope and 
purpose of the earlier sections of Chapter XXXVII of the Civil Procedure 
Code relating to arbitrations held under the sanction of a Court of justice, 
the Court which makes the order of reference is intended to have complete 
control in the matter. The words in s. 514 are “ the Court may if it thinks 
fit it does not require it to act only upon the application of the parties 
or of either of them, and it is obvious that the Court may of its own motion 
grant an enlargement of time. No doubt in s. 508 the words are shall fix 
such time,” &c., but it seems to me that this amounts to no more than the 
imposition of a public duty on the presiding officer of a Court of justice, 
and that as the neglect of it, through mistake or error on his part, could 
not affect the substantiality of the proceedings of the arbitrators or then 
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award, they may reasonably be regarded as not mandatory but directory 
only. To hold otherwise would, in my opinion, “ involve general incon- 
venience or injustice to innocent persons without promoting the real aim and 
object of the enactment ” (Maxwell on the Interpretation of Statutes, 

р. 452). If this is the correct view, then the same construction may be 
placed on s. 514. In this connection I have directed my attention to 
certain English rulings which seems to me to some extent to be in yari 
materia. Now there is a provision to be found in the Common Law 
Procedure Act of 1854 that has received interpretation in the Courts in 
England which to my mind has some bearing on the point before us. 
Those decisions have reference to s. 15 of that Act (17 and 18 Vic., 

с. 125). The first of those cases is Lord v. Lee (1). There the learned 
Judges, more particularly Mr. Justice Blackburn, who was the senior 
presiding Judge, went very fully and clearly into the principles governing 
arbitration proceedings. There an arbitrator appointed by a private agree- 
ment in writing, which contained no limit of time, made his award moro 
than three months after lie had entered upon the reference. The submission 
was then made a rule of Court, and a learned Judge to whom application 
was made in Chambers enlarged the time. The award was taken up by 
the successful party and he brought 1 4r 1 ] an action upon it. That 
action was tried before Mellor, J., at the sittings in Middlesex after 
Trinity term, 1807. It appeared that there being matters in difference 
between the plaintiff and defendant, an agreement of reference was made 
and signed on the 8th August, 1866. No time for making the award was 
mentioned in the submission. The arbitrator entered upon the reference 
at once. On the 17th January, 1867, he made his award, and gave notice 
the samo day that ho had made it. On the 7th Eebruary the submission 
v\ as made a rule of Oourt : and on the 11th March a Judge's order was 
obtained directing “ that the time for the arbitrator to make his award be 
enlarged till the 15th March instant.” The award was taken up on the 
1 1th March and was in favour of the plaintiff. A verdict was directed 
for the plaintiff for the amount awarded, with leave to move to enter it 
for the defendant. A rule was obtained accordingly, on the ground that 
the time for making the award had not been duly nor legally enlarged by 
the arbitrator, and the Court or Judge had no power to enlarge the time 
after the award had been made. 

It will bo seen that in this case no time was fixed in the agreement 
of arbitration. But the statute law r stepped in to fix the time. By s. 15 
of tho Common Law Procedure Act it was enacted that “ the arbitrator... 
shall make his award under his hand and (unless such document or order 
respectively shall contain a different limit of time), within three months 
aftor he shall have been appointed and shall have entered upon tho 
reference or shall have boon called upon to act by notice in writing from 
any party ; but the parties may by consent in writing enlarge the time for 
making the award ; and it shall he lawful for the superior Court for which 
such document or order is or may bo made a rule of Court or of any Judge 
thereof for good cause to be stated in the rule or order from time to timo 
to enlarge tho term for making tho award.” 

-Therefore in that case there was the following state of facts: That 

there was no mention in the agreement of any time ; that under the terms 
of the statute tho time applicable would he t hree months all or tho appoint- 
ment of the arbitrator and his entering upon the reference, that lie did not 
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promulgate his award within three months from that date ; that he did 
promulgate it long after [142] the statutory period ; that after such award 
have been so promulgated, the agreement of the parties was made a rule 
of Court ; and that even after that, the Court thought fit and proper to 
enlarge the period for making the award. In that case Mr. Justice Black- 
burn, in a judgment which put the matter most clearly, pointed out the 
principle which was applicable to such cases, and upon which that statute 
proceeded, and those remarks seem to me applicable to the statute with 
which we have to deal here. He says : “I feel no doubt that, under 
the clause in the section which says that ‘ it shall be lawful for the Court 
or Judge for good cause, from time to time, to enlarge the time for making 
the award,' the Judge may at any time give such further time to the arbi- 
trator to make his award as ho shall think fit under the circumstances, so 
as to make it as if the further time had been originally given in the sub- 
mission. Thus, if the time originally limited was twelve months, and the 
Judge give six months more, it is the same as if the time had been from 
the first eighteen months, and the effect is to make any step taken by 
the arbitrator within eighteen months valid." 

Then he proceeds to go on and discusses what the state of things was 
with reference to arbitration under the common law, and he says : — “ So 
if an arbitrator omits to enlarge the time limited for making his award, 
hut continues to act as if he had enlarged it, even to making his award, 
although in fact he has no authority, yet he is a person animo agendi , and 
if the parties afterwards choose to ratify his act by agreeing that the time 
shall be enlarged or otherwise, though the act was not enforcible, yet, if 
ratified, it would be just as binding as if done with the original authority. 
It was argued for the defendant that such an enlargement of the time 
amounted only to the making of a fresh submission, but that is not so ; 
the act having been done under the professed authority of the previous 
submission, the enlargement of the time is a ratification in the shape of a 
continuation of the original authority. 

Then he goes on and refers to s. 15 of the Common Law Procedure 
Act (17 and 18 Vic., c. 125) and says : — “ The Common Law Procedure 
Act, s. 15, after limiting the time to three months, when the submission 
is silent as to the limit of time, gives the parties themselves power to 
enlarge the term ; and the effect of this [143] enlargement of the term 
under the statute would he the same as at common law, that is, it makes 
it as if the extended time had been originally inserted in the submission. 
The same construction must be given to the clause giving power to the 
Court or Judge to enlarge the time, and if an enlargement by consent 
of parties amounts to a ratification of all that has been done in the 
interval, inasmuch as it amounts to saying that the submission shall 
bo read as if the extended time had been originally inserted, then the 
award which had been made in the interval after the three months had 
expired, and before the order for enlargement was made, as it purported 
to be made under the authorities of the parties, would be valid ; if the 
anthority were subsequently ratified by the parties by enlargement.- 
The same power is given to the Judge, in his discretion, from time to time 
to enlarge the term, notwithstanding the parties do not consent, and it 
must have the same effect as an enlargement by consent, namely, amount 
to a ratification. The evils of an opposite construction are obvious. 
Suppose the arbitrator inadvertently to have neglected to enlarge the time, 
and several meetings to have been held in the interval before the' omission 
js discovered : if the subsequent enlargement of the time had only the effect 
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of a new submission, all the witnesses must be recalled, and all the expense 
must be incurred again. It happens in the present case that the award 
was made before the oversight was discovered and the order obtained. 
Surely it is a very salutary enactment which enables a Judge to cure a 
defect which he thinks a mere defect of form, and which the parties might 
have cured themselves. I am, therefore, clearly of opinion that the 
section gives power to the Judge to enlarge the term for making the award 
at any time, and under any circumstances, in which he thinks there is good 
cause for his intervention, (of course he would not grant an order if he saw 
that injustice might be done thereby), and the effect of the enlargement is 
the same as if it had been by the parties ; it amounts to a ratification, and 
is as if the enlarged time had been originally in the submission.” 

It seems to me that the case, which is supported by another to which 
I need only give reference namely. Mat/ v. Harcourt (1) goes to show that 
there is nothing unreasonable in the view that we [ 144 ] are prepared to 
take, that the provisions of s. 511 do allow of the Court, at any x^eriod of 
its own motion or on the ai^li cation of the xiartics, granting an enlarge- 
ment, as was done in the present case by the order of the 5th December, 
1884. 

Then arises the further question as to whether the terms of the order 
of the 5th January, by which no positive date was fixed within which the 
award was to be filed, are fatal to the validity of the award. I do not 
think they are. I think that the same jjrinciple of interpretation which I 
have stated as apxilicable to s. 508 and the word “shall” therein is 
applicable, and that the neglect or omission of the Court cannot x^rejudice 
the x^roceedings before the arbitrators or their award. If this be so, then 
there would be no time ax^pointed within which the award could be filed, 
which would bring into operation the provision contained in the last 
paragraph of s. 521. At any rate, whatever defects there may have been 
in the order of the Subordinate Judge of the 5th January, 1885, they were 
in my opinion defects that could be cured, and I hold that the adox^tion by 
the Subordinate Judge of the award must be taken to amount to an en- 
largement of the time for the delivery of the award to the date on which 
it was in fact delivered and to ratification of what had been done by the 
arbitrators. Moreover, no objection was taken by either of the {parties to 
his acceptance of the award on the ground now urged, and it seems to me 
not unreasonable to assume that any such objection was waived by them. 

The second question which was argued by Mr. Similar L,al relates 
exclusively and entirely to the arbitrator Janki Prasad having refused to 
act, that the Court should have appointed either a new arbitrator in his 
place or have superseded the arbitration, and further that after his refusal 
to act he was incompetent to act any further in the matter. Now I have 
very carefully read through all the evidence that has been taken by the 
Subordinate Judge upon this particular point. I do not see the slightest 
ground for supposing that Janki Prasad did not take a eoinidete and full 
part in all the proceedings of the arbitrators held in respect of the differ- 
ences between the parties to the suit. It is to be noted that all the 
other three arbitrators have been called and examined, and 1 may more 
particularly [ 145 ] notice that Radhe Pal, the first of the two arbitrators 
nominated by the defendant-appellant before us, deposes in most explicit 
terms to Janki Prasad’s having taken part in the arbitration proceedings, 
to his having been present at every meeting and to bis having taken an 
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intelligent share in the proceedings. Then there is the statement of 
Sukhan Lai, the umpire, to the effect that he and Janki Prasad examined 
the account-books together, Janki Prasad, as a mahajan having been 
selected as an arbitrator more particularly for this part of the work. I 
have also read very carefully through the various representations that 
weie made to the Court and the umpire for the purpose of obtaining 
adjournment, and I lind nothing to satisfy me that any arbitration meeting 
was held without the presence of Janki Prasad. It is said by Mr. Sunday 
Lai that looking to the terms of the order of the Subordinate Judge which 
was passed upon the 24th January, 1885, Janki Prasad was frightened into 
coming and attending the arbitration proceedings, and no doubt there are 
indications that the Subordinate Judge thought that Janki Prasad’s excuses 
for absenting himself were not bona fide , and though he had no power to 
compel him to serve, it seems to me lie was at least erring on the right 
side in endeavouring to get him to join his colleagues and hold the arbi- 
tration. At any rate it is clear that after Janki Prasad sent in his 
resignation he did meet Sukhan Lai, the umpire, and the three other 
arbitrators, and had a conversation with them, the result of which was 
that he reconsidered his determination and withdrew his resignation. In 
this connection I may refer to the authority of their Lordships of the 
^5^ ^ ^ u n c 1 1 , which lays down in very explicit terms that the mere 
circumstance that an arbitrator had first tendered and then withdrawn 
his resignation, did not formally divest him of his character of arbitrator: 
Maharajah Joymungul Singh Bahadoor v. Mohun Ram Manvarcc (l). 

In the Court below when the objection that I am now dealing with 
was taken for the first time, it was not suggested that there had been 
misconduct on the part of this man Janki Prasad. What was suggested 
was that lie was an unwilling participator in the arbitration proceeding. 
It is not my business now to determine whether upon the story he tells, 
if true, he was guilty of such [146] misconduct as would have warranted 
the Court below in setting aside the award, for I do not believe it, and I 
prefer the statements of the three arbitrators and the umpire, who very 
plainly gave an account of all that transpired in the cause of the arbitra- 
tion proceedings, and certainly leave the impression on my mind that 
Janki Prasad took a conscious, intelligent, and voluntary part in the 
proceedings. This disposes of the second objection. I therefore am of 
opinion that the award was a good award and that we have no right to 
interfere with the decree which was passed in accordance with that award. 
The appeal is dismissed with costs. 

TYRRELL, J. — I concur. Appeal dismissed. 
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CRIMINAL REVISIONAL. 

Bejore Mr. Justice Straight and Mr. Justice Brodhurst. 

Queen-empress v. Zor Singh. [16th December, J887.J 

Act XLV of 1860 ( Penal Code), ss. 380, 154 — House-breaking in order to the commission 
of theft — Theft — Separate convictions mid sentences — Criminal Procedure Code, 
ss. 35, 235— Practice— Revision — Criminal Procedure Code , s. 438 — Reference by 
Magistrate of orders passeil by Sessions Judge. 

Under ss. 35 and 285 of the Criminal Procedure Code a Magistrate may 
legally pass a sop irato senleueo of two years’ rigorous imprisonment and fine 
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under each of the ss. 379 or 380 and 454 of the Penal Code for house-break- 
ing in order to the commission of theft and theft, the two offences forming 
part of the same transaction and being tried together. In such a case, where 
the prisoner had been three times previously convicted , — held that the better 
course would have been to commit him to the Court of Session under ss. 454-75 
of the Code. 

But a Sessions Judge trying suoh a oase under s. 379 or s. 380 and s. 454 would 
under no circumstances be justified in passing a sentence of ten years* imprison- 
ment under the latter part of s. 451 and of four years’ ioprisonmeot under s. 380. 
The latter portions of ss. 454 and 457 were framed to include the cases of house- 
trespassers and house-breakers who had not only intended to commit but had 
actually committed theft. 

Queen-Empress v. Ajudhia (1) and Queen- Empress v. Salcharavi Bhan (2), 
referred to. 
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A Magistrate is not justified in referring under s. 438 of the Criminal Procedure 
Code orders passed by the Sessions Judge on appeal, except in very special cases. 
Queen-Empress v. Shere Singh (3), referred to. 

rP., 11 A. 393 (395) ; R., 28 A. 91 = A.W.N. (1905) 198 = 2 A.D.J. 589 (590); 16 A.W.N. 
194 ; 1 Sind. L.R. 40 (41) ; Rat. Unrep. Crim. Oas. 473 ; Rat. Unrep. Critn. Cas. 
597 (598); Rat. Unrep. Crim. Cas. 601 ; 2 Weir 566.) 


[147] THIS was a reference under s. 438 of the Criminal Procedure 
Code, made under the following circumstances. The Joint Magistrate of 
Etawah in a case that was before him for hearing, charged one Zor Singh, 
first, with having on or about the 17th September, 1887, committed house- 
breaking in order to the commission of theft in the shop of Lala Ram 
Bania, and with having thereby committed an offence punishable under 
s. 454 of the Indian Penal Code ; and secondly, with having, on or about the 
17th September, 1887, committed theft of one anna’s worth of cowries in 
the house of the said Lala Ram Bania, and with having thereby committed 
an offence punishable under s. 380 of the Indian Penal Code. Zor Singh 
pleaded guilty to having entered Lala Ram’s shop by climbing over the tatti 
fastened against the door- way, and to having stolen thence tho cowries. 
The Joint Magistrate observed that the accused “ has been three times 
previously convicted and sentenced to seven days’ imprisonment, twenty 
stripes, and two years’ imprisonment. I do not think, however, there is 
any necessity of committing him for trial by tho Court of Session, as I havo 
charged him under ss. 454 and 380, Indian Penal Code, two distinct 
offences having been committed, and separate sentences being legal, [vide 
Queen-Empress v. Sctkharam Bhan (2) J . Ideal with the case therefore 
according to the provisions of s. 35, Criminal Procedure Code. Prisoner’s 
last conviction was under s. 454, Penal Code. I convict him of an offence 
under s. 454, Penal Code, and sentence him to two years’ rigorous impri- 
sonment and thirty stripes ; and I convict him of an offence under s. 380, 
and sentence him to two years’ rigorous imprisonment, to include three 
months’ solitary confinement. The . second sentence to follow the lirst.” 
The prisoner preferred an appeal to the Court of Session, and the Sessions 
Judge, in disposing of it, observed : “ It is true, as remarked by the Joint 
Magistrate, that tho Bombay High Court has held separate convictions in 
such a case to he legal. But in a similar case the Allahabad High Court 
set aside the sentence under s. 380; Queen-Empress v. Ajudhia (1). I 
prefer to follow the ruling of our own High Court, and set aside the convic- 
tion and sentence under s. 380. The accused pleaded guilty to the first 
charge, and no ground is shown for interference with the conviction under 
s. 454. Although tho [ 148 ] value of the property stolon was trifling, the 
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appellant had been three times previously convicted, and the sentence is 
not too severe.” 

The Magistrate of Etawah submitted a letter to the Registrar of the 
Couit, in which he stated the facts above referred to, expressed the opinion 
that the sentence, as modified by the Judge, was inadequate, and suggested 
that as the sentences passed by the Joint Magistrate were in accordance 
with the ruling of a Bench of the Bombay High Court under the Criminal 
Procedure Code, Act X of 1882, now in force, they should be restored. 

Brodhurst, J. (after stating the facts, continued). — The judgment 
reported in I. L. R. 2 All. 644 was delivered by my brother Straight on 
the 19th January, 1880, when Act X of 1872 was the Code of Criminal 
Procedure. He did not rule that a conviction and sentence under each 
of the sections 380 and 457 of the Indian Penal Code for offences arising 
out of the same transaction was absolutely illegal, but he held that “ in 
the interests of simplicity and convenience it is best to concentrate the 
conviction and sentence on the graver offence proved.” I notice that a 
similar view was taken by a Full Bench of the Calcutta High Court in their 
judgment in the case of the Queen v. Ftamcharan Kairi (1). The head-note 
is as follows : — “ The prisoner was convicted by the Magistrate of two 
separate offences under ss. 456 and 380 of the Penal Code and sentenced 
for both. On appeal the Sessions Judge, holding that the offence proved 
was under s. 457, ordered a new trial for offences under ss. 457 and 380. 
Held that there ought not to be a new trial, but that the conviction and 
sentence under s. 380 should be set aside.” And Peacock, C.J., in a judg- 
ment concurred in by the other learned Judges, observed : “ The Magistrate 
should be cautioned to be more careful in future, and not to split up one 
single aggravated offence into separate offences.” The judgments above 
referred to of the Bench of the Bombay High Court were delivered by 
Birdwood and Jardine, JJ., on the 25th February, 1887, that is, since the 
present Criminal Procedure Code, Act X of 1882, has been in force, and 
certain alterations have been made in the Code as pointed out by the above- 
mentioned learned Judges. Illustration 6 to paragraph I of s. 235 shows 
that [149] if “ A commits house-breaking by day, with intent to commit 
adultery with B’s wife, A may be separately charged with and convicted 
of offences under ss. 454 and 497 of the Indian Penal Code.” It admits 
I think of no doubt that the Joint Magistrate might, with reference to the 
provisions of ss. 35 and 235 of the Criminal Procedure Code, have tried 
and convicted Zor Singh for house-breaking in order to commit theft and 
for theft, and might have sentenced him under the first part of s. 454 of 
the Penal Code to two years ’ rigorous imprisonment for house-breaking 
and under s. 379 of the same Code to two years * rigorous imprisonment 
for theft. Moreover I am of opinion that the sentences as passed were 
not illegal, but the best course to have adopted would, in my opinion, have 
been that which is usual in such cases, viz., to have committed the accused 
for trial to the Court of Session, under ss. 454-75 of the Indian Penal 
Code. Although I consider that a Magistrate might legally pass a separate 
sentence of two years’ rigorous imprisonment and fine under each of the 
sections 379 or 380 and 454 of the Penal Code, I nevertheless think that, 
were a Sessions Judge trying such a case under the same sections, he 
would, under no circumstances, be justified in passing a sentence of ten 
years’ imprisonment under the latter part of s. 454 for house-breaking with 
intent to commit theft, and, with reference to the provisions in s. 35 of the 
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Criminal Procedure Code, of four years’ imprisonment under s. 380 for 
theft in a building, for it appears to me obvious that this could not have 
been the intention of the Legislature. The offences punishable undei 
ss. 454 and 457 of the Penal Code are, with the exception that the former 
is committed by day and the latter by night, precisely the same. The 
latter part of each section enacts that, if the offence intended to be com- 
mitted is theft, the term of imprisonment may be extended from three and 
five years to ten and fourteen years respectively. An intent to commit 
theft would not be punishable until after lurking house-trespass, or house- 
breaking, had been committed. It is evident that the Legislature never 
meant that a house-trespasser or house-breaker should be liable to seven 
and nine years’ additional imprisonment, merely because he intended to 
commit theft. The latter portion of each of those sections was obviously 
framed to include the cases of house-trespassers and house-breakers who 
£1503 had not only intended to commit theft but had actually committed 
that offence. To sentence a house-trespasser or house-breaker to the 
enhanced punishment of ten years’ imprisonment under the latter part of 
s. 454 because he intended to commit theft, and to sentence him also 
under s. 380 to four years’ imprisonment or any other punishment for theft 
in a building, would virtually be to punish him twice for the same offence 
and would be grossly unjust. Had the Joint Magistrate in the exercise 
of a wise discretion adopted the course I have above mentioned, that is, 
had committed Z 01 * Sing under ss. 454-75 of the Penal Code to the Court 
of Session, there would have been no ground whatever for this reference. 
I think for the reasons recorded by my brother Straight in Queen-Empress 
v. Shere Singh (l) that references such as this by a Magistrate against 
the order passed in appeal by his superior officer, the Sessions Judge, are 
generally inconvenient and undesirable, and are only justifiable in very 
special cases ; and having regard to all the circumstances of the case, I do 
not think that any interference in revision is necessary in the present 
instance. 

STRAIGHT, J. — I entirely concur in the view of my brother Brodlmrst 
that this is not a case in which we should interfere. Let the Magistrate 
be so informed. 
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FULL BENCH. 

Before Sir John Edge, Kt ., Chief Justice , Mr. Justice Straight , Mr. 
Justice Brodhurst , Mr. Justice Tyrrell , and Mr. Justice Mali mood. 


Queen-Empress v. Imam A 1.1 and another. [20th December, 1887.] 

/I ct XLV of 1800 (Penal Coder s . 205 — •* Object" held sacred by any class of persons — 

Killing cows in a public place. 

The word “ object ” in s. 295 of the Penal Code does not include animate 
objects. 

[F. — 17 C. 852 (857) ; R. — 30 A. 181=5A.L.J. 147 (153) = A.W.N. (1908) G4=7 Cr.L.J. 
381.] 


In this case two Muhammadans, Imam Ali and Amiruddin, were 
convicted by Mr. E. T. Lloyd, a Magistrate of Shahjahanpur, of an offence 
punishable under s. 295 of the Penal Code (destroying an object 
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sacred by any class of persons), and were each sentenced to pay a fine of 
Rs. 25. It appeared that each of the [151] accused had, on the day of 
Id, the 30th August, 1887, killed a cow in a place within a few yards of a 
public road, exposed to public view. The Magistrate found that there 
were two slaughter-houses in the town of Tilhar where the cows were 
killed, that it was customary for sacrifices of cows to be made inside the 
premises of Muhammadans, that the road near which the prisoners had 
killed cows was frequented by Hindus, who on “ seeing a cow being killed 
or dead by the side of the road must be much disgusted and distressed,” 
but that cows had on previous occasions been sacrificed in the same place 
without the Hindus making any complaint. The prisoners applied for 
revision of the Magistrate’s order to the Sessions Judge of Shahjahanpur, 
who referred the case to the High Court under s. 438 of the Criminal 
Procedure Code, by the following order : — 

“ The applicants, Amiruddin and Imam Ali are Muhammadans resi- 
dent in the town of Tilhar. On the day of Id, according to their religious 
customs, they sacrificed a cow within four or five yards of a public road. 
They have been convicted under s. 295 of the Penal Code, of having, I 
presume, ‘ destroyed an object ’ (to wit, a cow) ‘ held sacred ’ by the 
Hindus resident at Tilhar. 

“ Apart from the doubt I hold that the conviction can be sustained 
under this section, I think it is bad for the following reasons : — 

“1. The lower Court admits that there is strong reason to believe 
that cows have been sacrificed before in this very spot, and without the 
Hindus preferring any complaint, ‘despairing of obtaining any redress.’ 
The practice has therefore the sanction of previous custom or use. 

“ 2. There are no Hindus dwelling immediately proximate to the 
place where the cow was sacrificed. The surrounding dwellings are those 
of Muhammadans, and though a Hindu might have had his feelings 
outraged or his religious prejudices hurt had he passed that way, there is 
no reason to believe that such was the case. 

“ 3. It is not established that the applicant ever meant to outrage 
any such feelings or prejudices. It is just possible, in the strained rela- 
tions that now exist between Hindus and [152] Muhammadans, that he 
stretched his privilege or custom to its extreme limit ; but I cannot think 
that in sacrificing where previous sacrifices had taken place, he violated 
any rule of law 7 that would subject him to a criminal prosecution. 

“ The executive have been given most ample pow r ers, especially in 
municipal towms like Tilhar, to make rules and regulations for matters 
like the present. It is to be regretted that certain places w r ere not marked 
out and proclaimed as fit places for such sacrifices ; but I cannot think 
that under the present circumstances the applicant is shown to have 
infringed any rule, law 7 , or regulation whatever. 

“ The doubt of applicant’s guilt that the Magistrate held should have 
gone rather to prompt an acquittal than to reduce the sentence. The 
record will be submitted to the High Court for orders that to it may 
seem fit.” 

The reference came before Straight and Brodhurst, JJ., w 7 ho directed 
that it should be laid before a Full Bench. 

The Government Pleader (Munshi Ram Prasad ), for the Crowrn. 

The prisoners w 7 ere not represented. 

Edge, C.J. — Two men, Imam ali and Amiruddin, w r ere convicted by 
the Magistrate of Shahjahanpur under s. 295, Indian Penal Code, for 
having on the 30th August, 1887, at Tilhar municipality on the side of 
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Muazampur street, destroyed each a cow by the side of a public highway. 
The Magistrate found that they knew very well that the killing of the cow 
was"considered an insult by their Hindu fellow-subjects, and he fined them 
Rs. 25 each. The case has come up to us in revision, and the sole question 
to consider is whether a cow is an ‘ object ” within the meaning of s. 295, 
Indian Penal Code. The earlier words of that section are as follows : — 

“ Whoever destroys, damages, or defiles any place of worship, or any 

object held sacred by any class of persons.” 

If I were to apply the usual principle of construction to this section, 

I should come to the conclusion that it was intended that the object ” 
should be one ejusdem generis with a “ place of worship,” that is, some 
inanimate object, such as an idol, &c. In my opinion the intention of the 
Legislature in passing this section was to [ 153 ] use the term “ object ” in 
that sense, and the Legislature did not intend that the term should apply 
to animate objects such as cows. If it had been intended that the term 
“object” here should not be construed as relating to something ejusdem 
generis with the place ol worship, but should have a wider meaning, I 
should have expected to find in the definition clause the word object 
defined. But there is no such definition. The words ‘ animal,’ ‘ man,’ 

* woman,’ and * person ’ are there defined. It is admitted by the Govern- 
ment Pleader, who appears in support of this application, that the killing 
of a cow under any circumstances, of course except by accident, would he 
considered an insult by a strict Hindu. If that be so, any butcher who 
knew that fact and killed a cow, even in his private slaughter house, or for 
the matter of that in a public slaughter house, would be guilty of the offence 
contemplated by s. 295 of the Penal Code. 

I, therefore, come to the conclusion that s. 295 of the Penal Code does 
not apply to this case, and consequently that this conviction must be set 
aside, and the fines, if realized, be refunded. 

STRAIGHT, J. — I entirely concur that a cow is not an object within 
the meaning of s. 295 of the Indian Penal Code. It seems to mo that the 
words in connection with which it is used, namely, destroys, damages 
or defiles, preclude the notion that a cow does come within the definition. 
I think, therefore, that these convictions should be set aside, and the 
fines, if realized, should bo returned. 

Brodhukst, J. — In my opinion the killing of a cow as a sacrifice or 
otherwise is not an offence punishable under s. 295 of the Indian Penal 
Code. 

The words “destroys” and “object,” as used in that section, could 
not, I consider, have been intended by the Legislature to have, under any 
circumstances, included the killing of a cow. Had it been intended that 
the killing or maiming or injuring of things animate, such as a cow or a 
monkey or a peacock or a jay, should have been included as offences 
punishable under s. 295, language more appropriate than “ destroys, 
damages or defiles” “any object” would have been brought into use ; and 
such words as “or kills, maims or otherwise injures any animal, ” would 
have been inserted [ 154 } between the words “ any object” and the words 
held sacred by any class of persons.” 

The whole construction (if the section as it stands shows, I think, 
that it refers only to inanimate objects, such as churches, mosques, temples 
and marble or stone figures representing gods. 

Under this view of the law, 1 would set aside the convictions of 
Imam Ali and Amiruddin and direct that the fines, if realized, be refunded. 

Tyuell, J. — 1 concur with the learned Chief Justice. 
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Mahmood, J. — I concur so entirely in the exposition of the law to 
which the learned Chief Justice and my learned brethren have given 
expression that I consider it unnecessary to say much upon that aspect 
of the case. The section (295 of the Penal Code) which we are called 
upon to consider occurs in a penal enactment ; and according to the well- 
recognised rules of interpretation of the language of statutes, words 
importing a doubtful or ambiguous meaning must be construed strictly 
and in favour of the subject that is to say, that, unless the meaning of 
the Legislature is perfectly clear, no penalties are to be imposed upon the 
subjects of the Crown nor are their liberties to be restricted. This canon 
of construction has been uniformly applied to the interpretation of a vast 
multiplicity of statutes in England and also in India, and I do not think any 
doubts have been thrown upon it. There is also another well- recognised 
rule of construing statutes to which the learned Chief Justice has already 
referred, namely, that the operation of words of a general signification is 
restrained “ when they follow closely upon words of a limited meaning, 
upon words which refer to a particular class of thing or persons, or which 
necessarily excludes such matters as are of higher dignity. In all these 
cases general words are confined to things and persons ejusdem generis 
with those enumerated or of inferior quality” (Wilberforce, p. 179). Now 
in this case the words “ any object” occur in such close proximity to the 
phrase “ any place of worship ,” which phrase again follows upon the 
words 11 destroys damages or defiles ,” that, as the learned Chief Justice 
has pointed out, we cannot extend the meaning of the word “ object ” to 
animals, and that we must interpret it by the rule of ejusdem generis. 
This conclusion is further supported by [ 153 ] another rule of interpreting 
statutes, namely, that when words importing a popular meaning are 
employed in a statute, they ought to be construed in such a sense, unless 
the Legislature has defined such words in any other sense. Now the 
word ‘object’ no doubt has a technical and extensive meaning in philosophy 
and would include not only an animal but also a human being, and indeed 
if we go further, the word would in philosophy include also abstract 
concepts. But such is not the manner in which the popular mind under- 
stands the words, nor can we attach any such meaning to the word in 
interpreting a penal enactment such as s. 295 of the Indian Penal Code. 
The Code devotes a whole chapter (II) to the explanation of certain 
general expressions which it employs, and considering that it defines the 
word “ animal ” (s. 47) as also the words “ man" and “ woman ” (s. 10), it 
seems to me that if the word “ object ” as it occurs in s. 295 of that Code 
were to be interpreted by us to include a cow or any other animal, there 
would bo no logical reason why we should not include a human being 
within the meaning of that word. I have no doubt therefore that the words 
“ any object held sacred by any class of persons” must be understood to 
be limited to inanimate objects. 

But there is another aspect of this case in respect of which I wish to 
give expression to my views consistently with the rule of judicial etiquette 
which requires that Judges should abstain from taking part in matters of 
a purely political character. Facts similar to those out of which this 
prosecution has arisen are not of unfrequont occurrence, and sometimes 
cause breach of the peace, of which I as one of Her Majesty’s Judges feel 
myself entitled to take notice. As my brother Brodhurst has pointed out, 
the bovine species is not the only class of animals held sacred by the 
Hindu population of India, and indeed I may add that even trees, such as 
the pi pal, are included among the objects of worship or veneration by that 
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section of the community — a state of things which only shows how serious, 
in connection with such matters, is the task of those who as Judges are 
bound to administer justice in conformity with the laws of the land. 

I think it is not beyond my province as a Judge of this Court to take 
judicial notice of the religious history of the Hindus as Cl 56] also of the 
Muhammadan ecclesiastical law in so far as they bear upon the facts of 
this case. So far as I am aware, it appears to me that in the ancient times 
of the Hindu history just as aswamedha , or the sacrifice of a horse, was 
allowed as a symbol of imperial domination, so upon other occasions of 
ritual ceremonies gaumedha , or cow sacrifice, was permitted and almost 
enjoined by the ancient sages of the Hindu religion. No doubt, with the 
progress of time, the advance of civilization and the development of 
utilitarian ideas among the people, both these sacrifices fell into disuse, 
and the cow as the furnisher of milk and the mother of the bovine species 
(so universally employed in this country for purposes of agriculture) rose 
from being an object of utility to the footing of sanctity. The law, 
however, in dealing with such matters is not concerned with facts as they 
were in ancient times, but with living facts of modern times, and we as 
Judges cannot ignore the fact that among the Hindus of the present 
day the cow is regarded as perhaps the most sacred animal, though this 
circumstance would not, lor the reasons which I have already 
mentioned, affect the interpretation of the word “ object ” as it occurs in 
s. 295 of the Indian Penal Code. I also know that under the Muham- 
madan ecclesiastical law, on the Id-ul-Z aha (or Id-e-knrban), as the 
anniversary of the great pilgrimage of Mecca, the sacrifice of a camel, a 
buffalo, a cow, a sheep, or any other quadruped whose meat is lawful 
food to the Muslim is enjoined. I am equally aware of the fact that 
so far as the poorer sections of the Muhammadan population are concerned, 
the only chance which they practically have of eating meat is to rely upon 
the cheapness of beef in comparison to mutton or meat of any other kind. 
It may or may not he so that until somewhat recent times the Hindus 
and the Muhammadans living as close neighbours were accustomed to be 
considerate to eacli other, and respecting eacli other’s feelings, did not 
recklessly hurt the religious prejudices of each other in such matters. But 
from the number of cases which come up to this Court in the exercise of 
its criminal jurisdiction as the highest tribunal in the land, I cannot but 
conclude that with the change of the times a most unsatisfactory and 
reprehensible state of things has come into existence which it is the duty 
of those entrusted with the administration of justice, in the impartial and 
even-handed form which the law of [157J British India enjoins, to 
recognise and deal with. Speaking for myself I have had before now con- 
siderable difficulty in deciding how Courts of justice are to deal with such 
matters, how the law stands with reference to cases in which in the most 
offensive manner the slaughter of a cow is accomplished by a Muhammadan 
before the eyes of a Hindu fellow-subject, or cases in which a Hindu pro- 
cession is carried with offensive demonstrations in front of a Muhammadan 
mosque. Similar difficulty I have felt in connection with the bearings of 
the law in cases where the Hindu procession of the Ram Lila takes place 
on the same occasion as the Muhammadan procession of the Moharram. 
The one is a day ot rejoicing with the Hindus as the anniversary of the 
greatest victory in their history ; the other is the anniversary of what has 
been called the darkest day ot Islam, and as such the occasion, 
ol deepest mourning. It may he that on such occasions (as I am 
afraid is often the case) events may occur which would constitute 
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the corpus delicti of one or other of the various offences relating to religion, 
dealt with in Chapter XV of the Indian Penal Code, and indeed it may be 
that those events require the application of even severer sections of that 
Code. There can scarcely be any doubt that the difficulties with which 
Courts of justice have to deal in such matters arise from the fact that Her 
Majesty’s subjects in India having long been accustomed before the advent 
of the British rule to oppressive methods, cannot easily accommodate 
themselves to the new state of things ushered into existence by the British 
Government, under which religious toleration and individual liberty of the 
citizen is recognized to an extent which, according to some deep thinkers, 
was too much in advance of the stage of civilization which the country 
had attained. Quite recently in Crim. Bev. No. 629 of 1887 (l) I had 
to deal with a somewhat similar matter. There the dispute was not 
between Hindus and Muhammadans, but between two sections of the 
Hindu community, that is, between the Vaishnavas and the Saraogis in 
connection with a religious procession of the latter to which the former 
objected. Similarly quarrels arise between the two sections of the 
Muhammadan community — the Sunnis and the Shiahs — in connection 
with the uttering of certain words which are most offensive to the religious 
feelings [158] of the Sunni Muhammadans, and which words might in 
some circumstances fall under the purview of s. 298 of the Indian Penal 
Code. I have no doubt that the Legislature in framing Chapter XV of 
the Indian Penal Code has made a great advance in the direction of the 
religious toleration which civilized methods of thoughts enjoin, and if 
difficulties arise in connection with such matters, they are due not to any 
defect of the law but to the inconsiderate and reckless behaviour of the 
various sections of a population which does not fully appreciate the 
blessings of religious toleration and individual liberty which the British 
rule by framing wise laws has accorded to the people of this country. 


Having regard to the facts of this case as they appear from the 
judgment of the Magistrate and of the learned Sessions Judge, I cannot 
help feeling that it was imprudent and inconsiderate on the part of the 
accused to have slaughtered cows on the roadside and in a locality which 
would be visible to any Hindu passer-by, and I think I may say as a 
Muhammadan myself that it is difficult for me to conceive that the gentle- 
manly feelings of any person belonging to the better classes of the 
community which professes Islamism would, even on the festival of the 
Jd-ul-zuha, permit the sacrifice of a cow in violation of considerations 
suggested by the religious feelings and prejudices of his Hindu fellow- 
subjects and neighbours with whom the Mussalmans have for centuries 
associated on friendly terms as neighbours and fellow-subjects. It is, 
however, not necessary for mo to go further into the particular facts of 
this case, because, as the learned Chief Justice has pointed out, the 
question is a pure question of law, and in this view I am bound to hold 
that s. 295 of the Indian Penal Code does not cover the case, and that the 
convictions were therefore wrong in law. I may, however, add that the 
circumstances of the case require that such matters should be dealt with 
by municipal regulations for which ample provision is made by our law, 
and that the learned Government Pleader, Munshi Ram Prasad , who 
appeared on behalf of the Crown to support the convictions, has been 
unable to show me any section of the Indian Penal Code under which the 
facts proved in this case would constitute a criminal offence within the 


(1) Queen- Empress v. Sheodin , 10 A. 115, 
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meaning of that Code (s. 40). But when I say this I wish to guard 
myself LI 39] against being understood to lay down any general rule as to 
whether acts done by Hindus or Muhammadans offensive to each other’s 
religious feelings would not in certain circumstances constitute an offence 
under the Code. 

I agree in the order proposed by the learned Chief Justice (1). 

Convictions set aside . 

10 A. 159 = 8 A.W.N. (1888) 32. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 

Imdad Khatdn and others ( Plaintiffs ) v. Bhagirath {Defendant ) .* 

(3rd January, 1888.] 

Land-holder and tenant — Occupancy tenant — Trees , sale of — Such sale invalid — -Act 

XII of 1881 {N. W. P. Rent Act), s. 9. 

The trees upon an occupancy holding, whether planted by the tenant himself 

or not, belong and attach to such holding, and, like it, are not susceptible of 

transfer by the tenant. 

[F„ 7 C.P.Li R. 7 (9) ; 23 A. 211 (212) ; 5 Ind. Cas. 256; R., 2 O. G. 280 (283) ; 22 C. 

742 (751); 1 O.G. 231 (249) ; Cons., 21 A. 297 (299) = 19 A.W.N. 72 (73).J 

The first three defendants in this case, Rupram, Jairam and Netram, 
were occupancy tenants of the plaintiffs, in respect of a plot of land No. 215, 
upon which there grew a number of mango and other trees. By deed 
of sale, dated the 20th March, 1884, they sold the trees only to the defend- 
ant Bhagirath, who subsequently sued for possession thereof, and, on the 
19th May, 1885, obtained a decree on confession of judgment in execution 
of which he dispossessed them from the whole of the occupancy holding. 
The plaintiffs-zemindars brought the present suit on the 27th May, 1885, 
in which they prayed for cancelment of the deed of sale of the 20th March, 
1884, and for ejectment of the defendant-vendee. 

The Court of first instance (Munsif of Kasganj) decreed the claim. 
On appeal by the defendant- vendee, the Subordinate Judge of Aligarh 
reversed the Munsif’s decree and dismissed the suit. In the course of his 
judgment he observed : — “ The next point is whether the vendors could sell 
the trees. The evidence satisfactorily [160] proves that the trees belonged 
to them. The vendors and their ancestors had planted the trees and had 
always enjoyed their fruits and wood. As the trees were their property, 
they could sell them to the appellant. Under the rulings of the High Court 
in Sadar Singh v. Madara (2) and Debi Prasad v. liar Dayal (3) the 
plaintiffs-zemindars are not entitled under the circumstances of this case to 
dispossess the defendant from the land or the trees. I hold that the appel- 
lant is entitled to remain in possession of tiio trees and the land under 
them, so long as he pays the zemindars the rent formerly paid bv his 
vendors.” 

• Second Appeal, No. 541 of 1886, from a decree of Babu Abinash Chandra Banerji 
Subordinate Judge of Aligarh, dated the 16th Decomber, 1885, reversing a decree of 
Babu Madan Mohun, Munsif of Kasganj. dated the 2nd July, 1885. 

(1) The only other reported case in which it was necessary to consider the efTect of 
g. 295 of the Penal Code is Hakim v. impress (Panjab Record. 1884, No. 27) in which 
it was held by Plowdon and Burney. JJ., “that the word ‘object ’ as used in s 295 
of the Penal Code is not limited to inanimate objects, but is wide enough to include 
animate objects which are hold sacred, as well as idolp relics or the like ” 

(2) A. W. N. (1883), 2. (3) 7 A. 691. 
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The plaintiffs appealed to the High Court. 

The Hon. Pandit Ajudhia Nath and Pandit Sundar Lai for the 
appellants. 

Munshi Lam Prasad and Lala Durga Charan , for the respondent. 

STRAIGHT and Tyrrell, JJ. — For the purpose of determining this 
appeal it must be taken to have been found as a fact that the first set of 
defendants are occupancy tenants of the land on which the trees stand, 
that such trees were planted by themselves or their ancestors, that only 
the trees were sold to the second defendant by the sale-deod of the 20th 
March, 1884, and that by the decree of the 19th May, 1885, obtained by 
him on confession of judgment against the first set of defendants, he has 
dispossessed them from their cultivatory holding. Now it has been ruled 
by this Court in Jagrani Bibi v. Gineshi (1) that a suit for possession of 
trees is a suit for possession of land within s. 29 of Act IX of 1871, 
and this principle has been more or less recognised in the Full Bench 
ruling that standing timber is immoveable property — Umed Bam v. 
Daulat Bam (2) — by Mahmood, J., in Deoki Nandan v. Dhian Singh (3), 
and by another Full Bench in Jugal v. Deoki Nandan (4). It was also 
held by Pearson and Oldfield, JJ., in Ajudhia Nath v. Sital (5), followed 
by Straight and Tyrrell, JJ., in Bam Narain v. Madho (6) that an occu- 
pancy tenant can only make a valid hypothecation of the trees held by 
him for the term of his tenancy. [161] With his ejectment from the land 
and the determination of his tenancy such an hypothecation ceases to be 
enforcible. Again in Jhagaru v. Shamshere Khan (7) it was held that a 
tenant who, while cultivating land, had planted trees thereon was not 
entitled, after he had ceased to cultivate it, to sue for possession of the 
trees; and in Bam Baran Bam v. Salig Bam Sing (8) the same principle 
was recognised. Nor is there anything inconsistent with this view in a 
decision of this Bench as constituted in Khasim Mian v. Banda Husain{ 9). 
We think, upon a review of all these authorities, that the trees on an 
occupancy holding, even whether planted by the tenant himself or not, 
belong and attach to such occupancy holding, and like it are not suscep- 
tible of transfer by the occupancy holder : indeed this is what we take 
it to have been laid down by the Full Bene]] in Jugal v. Deoki Nandan (4). 
To recognise such a sale as that which is the subject of the present suit 
would be to sanction a transfer by an occupancy tenant who on the facts 
stated here has in fact been ousted. We do not lose sight of the fact that 
by local custom having the force of law an occupancy tenant may have a 
saleable interest in the timber, fruit, and loppings of trees planted by him, 
but no such custom is pleaded or proved in the present case, and the fact 
remains that the first set of defendants have sold something to the defend- 
ant No. 2, which, as a part of their occupancy holding, they are by law 
forbidden from transferring. We think therefore that the plaintiffs were 
entitled to have the sale-deed of the 20th March, 1884, avoided, to eject 
the defendant No. 2 from their land, and to have their proprietary posses- 
sion of it restored. We accordingly decree the appeal with costs, and, 
reversing the decree of the Subordinate Judge, we direct that a decree be 
prepared declaring the above reliefs in favour of the plaintiffs with costs 
against all the defendants. 

Appeal allotted. 


(1) 3 A. 435. (2) 5 A. 5G4. (3) 6 A. 472. (41 9 A. 88. (5» 3 A. 567. 

(G) A. W. N. (1883), 100. (7) A. W. N. (1881), 20. (8) 2 A. 896. 

(9) 5 A. 61. 
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APPELLATE CIVIL. 

[162] Before Sir John Edge , Kt Chief Justice , and Mr. Justice 

Brodhurst. 


Lachman Prasad ( Defendant ) v. Jamna Prasad and others 

(Plaintiffs) * [4th November, 1887. J 

Practice — Remand — Power of appellate Court to deal with whole appeal after return of 

findings — Customary easement —Privacy . 

In a second appeal by the defendant, in which the plaintiff filed objections to 
the decree under s. 561 ot the Civil Procedure Code, the High Court, without giving 
judgment on the appeal, stated (giving reasons) the opinion that the appellant 
would be entitled to succeed, and at the same time remitted an issue under s. 566 
of the Code with reference to the plaintiff's objections. At that time the appeal 
was apparently not argued out, and the true meaning of the facta as found was 
obviously not present to the mind of the Court. 

Held that upon the return of the findings on remand, the Court could not treat 
the appeal as already decided and the objections the sole matter for consideration, 
but must consider both appeal and objections and decide the whole case. 

Held , however, that where Judges have heard arguments on some of the issues 
and have expressed their views thereon and have remitted another issue or issues 
under s. 566, they are not bound, on the return of findings, to hear the case de 
novo but may confine counsel to argument upon the findings. 

Case in which it was found that the plaintiff was by local custom entitled to an 
easement of privacy, and in which the Court granted a mandatory order compel- 
ling the defendant to permanently close the door or window complained of. 

[F., 80 P.L.R. 1902 ; Rel., 15 Ind. Cas. 39 (41) ; R. t 17 C.W.N. 462 (466) = 15 Ind. 
Cas. 39.] 

The plaintiffs and the defendant in this case were the owners of 
adjoining houses in mohulla Nawabganj in the city of Cawnpore. The suit 
was brought for the removal of a door or window opened by the defendant 
in bis western wall contiguous to the plaintiffs’ house and alleged to invade 
their privacy ; of a drain constructed by the defendant upon the same side 
of his house, the water from which flowed or dropped upon the plaintiffs’ 
property ; a chaja or cornice in the same wall, and another chaja on the 
northern wall with a spout from which water fell upon a public thorough- 
fare used by the plaintiffs. The plea of the defendant was, in substance, 
that the drains and cornices complained of had existed for a long time ; 
that no special damage to the plaintiffs from the drain on the north wall 
had been shown, and that the door or window on the western wall occupied 

a place where an aperture had for a long time existed without any complaint 
being made. 

[163] The Court of first instance (Munsif of Cawnpore) decreed the 
claim, except in regard to the door or window and the drain on the 

northern side. Upon the issue as to the door, the Court observed : “ This 

point is very clear. It has been repeatedly held by the honorable High 
Court that a suit cannot ho maintained to oblige the defendant to close 
doors recently opened in Ids house on the* ground that thev overlook the 
zenana of the plaintiff — vide Mahomed Ahdur Rahim v. Birj Sahu (l). 
Sheikh Golam Ali v. Kazi Mahomed Zchur Alum (2), and Jog ul Lai v! 

* Second Appeal, No. 1517 of 1885, from a decree of Maulvi Syed Farid-ud din 
Subordinate Judge of Cawuporo dated the lGth May, 1885. confirming a deoree of Babu 
Bepin Behari Mukerji, Munsif of Ciwnpore, dated the 18th September, 1381. 

(1) 5 B. L. R. 676. (2) 6 B. L. R. App. 76. 
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Musammat Jasoda Bebee (1). This issue is accordingly decided against; 
the plaintiffs.” In regard to the issue as to the drain on the northern 
side, the Court held that the plaintiffs could not succeed, having failed to 
prove special damage, and referred to Karim Bakhsh v. Buhda (2). 

From the Munsif’s decree the defendant appealed to the Subordinate 
Judge of Cawnpore, the plaintiffs at the same time filing objections to so 
much of the decree as was adverse to them. The Subordinate Judge 
concurred with the Munsif on all points. Upon the issue as to the door 
he said : — * I hold that although the door affects the privacy of the plain- 
tiffs’ house, yet as the defendant has set it up in his own wall, the 
plaintiffs have no right to have it closed. The remedy is in the hands of 
the plaintiffs. They can raise their wall so high that the door may not 
affect their privacy.” 

The defendant appealed to the High Court. The plaintiffs filed 
objections under s. 561 of the Civil Procedure Code with regard to the door 
or window and the northern drain. 

On the 25th May, 1886, Oldfield and Mahmood, JJ., remitted an 
issue to the lower appellate Court for a finding as to how and to what 
extent the door or window affected the privacy of the plaintiffs. In his 
finding the Subordinate Judge said that the window in dispute overlooked 
the whole of the plaintiffs’ house, and in particular those portions of the 
house which were reserved for females. Upon the return of this finding, 
the defendant filed objections under s. 567 of the Civil Procedure Code to 
the effect that the plaintiffs were not entitled to restrain him from opening 
and using his window on the ground of interference with their privacy, in 
the absence of proof of twenty years ’ uninterrupted user. 

[ 164 ] On the 11th January, 1887, the following order was passed by 
Oldfield and Brodhurst, JJ. — 

“ We are of opinion that the appeal on behalf of the appellant must 
succeed in respect of the chajja and lcasi made by him on the west wall of 
his house. The only ground on which the Court below ordered their 
removal is that they are recently made, but they are not shown to interfere 
with any right of the plaintiffs so that the latter can insist on their 

removal. 

“ Dealing with the objections filed by plaintiffs, we are of opinion that 
they have no force in respect of the complaint as to the drain defendant 
has made on his north wall. 

“ There is, however, the objection that the window and door have 
interfered with the privacy of the plaintiffs and overlooked apartments kept 
for the occupation of the female members of their family, and the Court 
below lias found that this is so in fact. We think it desirable that an issue 
be tried whether by local custom there is any right of easement by which 
the plaintiff's have a right to have the privacy of their apartments main- 
tained by the removal of the door and window. The case is remanded, and 
ten days will be allowed for objections on return of the finding.” 

The Subordinate Judge’s finding upon this issue was that the existence 
in the mohalla where the parties lived of a customary easement of privacy 
was proved. Upon the return of the finding the defendant objected under 
s. 567 of the Civil Procedure Code, that “ no custom has been established 
in law.” Tho case came on for hearing before Edge, C.J., and Brodhurst, 
J., on the 4th November, 1887. 

Kunwar Shivanath Sinha and Pandit Sundar Lai , for the appellant 


(1) N. W. P. H. C. R. 1870, 311. 


(2) 1 A. 249. 
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Mr. Amiruddin, for the respondents. 

Edge, C.J. — In this case the defendant appealed and the plaintiffs 
filed objections. The case came on for hearing first before my brother 
Mahmood and Mr. Justice Oldfield, by whom an order of remand was 
passed with regard to the issue arising on the objections. On the return 
of the remand the case came on before my brother Brodhurst and 
Mr. Justice Oldfield on the 11th January [165] last. On that occasion 
they expressed an opinion as to the merits of the appeal. They did not 
give judgment on the appeal, but merely stated that the appellant would 
be entitled to succeed, giving certain reasons for that view. It appears to 
me that the appeal can have hardly been argued out before those Judges 
on the 11th January, as it is obvious that the true meaning of the facts as 
found was not present to their minds. However, on this occasion we 
have had the opportunity of hearing Mr. Amiruddin, who has taken care 
that we shall not overlook the findings. On the 11th January a further 
remand arising out of the objections originally taken was ordered. The 
return is now before us. Mr. Amiruddin contends that we have got to 
decide the whole case, and that we are not entitled to treat the expressions 
of the Judges on the 11th January as a judgment on the appeal. lie has 
contended that the determination of an appeal when there has been a 
remand must he on a hearing of the appeal, that is, on a hearing of the 
whole case, and that this applies equally to an appeal in which there are 
objections as to an appeal in which there are none. I confess I thought at 
one part of the argument that we might treat the appeal as already decided 
and the questions arising on the objections the sole matter for our consi- 
deration. The practical difficulty which would arise from separating the 
appeal and the objections and treating the appeal as having been decided on 
the 11th of January last leads me to think that Mr. Amiruddin’s argument 
is well founded. A difficulty would arise under s. 579 of the Code of 
Civil Procedure. That section provides that the decree of the appellate 
Court shall bear the date on which the judgment was pronounced, and 
the decree must he signed by the Judge or Judges who passed it. If 
Pandit Sundar Lai’s contention were correct, there would be here two 


decrees, one of the 11th January of this year, the other a decree of to-day’s 
date. If his contention is correct, we could not adopt the decree of lith 
January as our own, as it would not be the decree of this Bench as 
constituted. I therefore come to the conclusion that the question which 
has been raised by the appellant and the objections raised by the respon- 
dents are to be considered by us. From my ruling on this point it must 
not be inferred that where Judges have heard arguments on some of the 
issues and have come to or [166] expressed their views on those issues 
and have remanded another issue or issues under s. 566, the same Judges 
should he hound to hear on the return to the remand the case de novo. 
In such a case I for one would confine counsel to the findings on remand, 
which, of course, I had not had an opportunity of considering before! 
The defendant in his appeal asks to have set aside that part of the decree 
which interferes with the chajja and drain he had made. It is found 
that no chajja or drain existed previous to the time of the erection of 
the additional building which the defendant lias erected. The chajja 
extondod an appreciable distance over the plaintiffs’ land. It is obvious 
that if the plaintiffs were not entitled to a decree with regard to the 
chajja. and chain, the defendant might in course of time acquire an 
easement which might seriously -interfere with the enjoyment by the 
plaintiff of his land. I am of opinion that the appeal should be dismissed 
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With costs. As to the objection, the findings on remand show that the 
plaintiff is entitled to have his right of privacy observed, and to have a 
mandatory order to compel the appellant to permanently close the door or 
window complained of. In this respect the decree of the Court below 

will be varied. I am of opinion that the objections should be allowed 
with costs. 

BRODHl RST, J. On further consideration of this second appeal I 
no longer hold the opinion that is expressed in the order of remand dated 
the 11th January last, and I concur in the judgment that has been 
delivered by the learned Chief Justice. 

Decree modified. 


10 A. 166 = 15 I. A. 12 = 5 Sar. P.C.J. 129. 

PRIVY COUNCIL. 


Present: 

Lord Fitzgerald, Sir B. Peacock , and Sir R. Couch. 

[.On appeal from the High Court for the North-Western Provinces .] 


Zain-ul-abdin Khan v. Muhammad Asghar Ali Khan 

AND OTHERS. (3rd December, 1887.) 

Sale in execution of decree —Effect of reversal of decree upon sale in execution — Sale to 

bona fide purchaser , not a party to the decree , distinguished from sale to decree- 
holder. 


A sale, having duly taken place in execution of a decree in force at the time, 
cannot afterwards bo set aside as against a bona fide purchaser, not a party to the 
[167] decree, on the ground that, on further proceedings, the decree has beeii, 
subsequently to the sale, reversed by an appellate Court. 

A suit was brought by a judgment-debtor to set aside sales of his property in 
execution of the decree against him in force at the time of the sales, but after- 
wards so modified, as the result of an appeal to ber Majesty in Council, that, as 
it finally stood, it would have been satisfied without the sales in question having 
taken place. He sued both those who were purchasers at some of the sales, being 
also holders of the decree to satisfy which the sales took place, and those 
who were bona fide purchasers at other sales, under the same decree, who were 
no parties to it. 

Held , that, as against the latter purchasers, whose position was different from 
that of the decree-holding purchasers, the suit must be dismissed. 

[F., 17 A.W.N. 28; 26 C. 734; 27 C. 810=4 C.W.N. 692; (1912) M.W.N. 513; 
Rel., 12 Ind, Cas. 65 (661 = 14 C.L.J. 76 ; R., 49 P.R. 1894 ; 1 L-B.R. 22 (23) ; 22 A, 
168 ; 23 A. 60 = 20 A.W.N. 199 ; 24 A. 467 (471) ; A.W.N. (1902) 116 ; 27 M. 98 
(100) ; 31 C. 499 (501) ; 29 B. 435 = 7 Bom.L R. 585 (F.B.) ; 27 M. 504 (508) ; 30 
M. 295 = 17 M.L.J. 165 = 2 M.L.T. 186; 13 C W.N. 710 (714) ; 12 Ind. Cas. 444 
(446) =21 M.L.J. 969 = 10 M.L.T. 373 = (1912l 2 M.W.N. 425 (427) ; Expl., (1912) 
2 M.W.N. 425 (427) = 10 M.L.T. 373; D., 2 A.L.J. 358 = A.W.N. (19Q5) 
153.] 


Appeal from two decrees (lltli June, 1883) of the High Court, reversing 
a decree (16th March, 1882) of the Subordinate Judge of Moradabad. 

The question raised in this appeal was whether or not several auction 
sales of property formerly belonging to the appellant, who was judgment- 
debtor under the decree in satislaction of which the sales took place, were 
to be set aside, on the ground that this decree had been, subsequently to 
the sales, so far modified by an appellate Court as to make what had been 
realized at a prior sale of the appellant’s property sufficient to cover the 
amount finally decreed. '' * 
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The sales were in execution of an ex pcute decree ( 8 th April, 1874) 
obtained by three of the defendants in the present suit for possession of 
shares in zemindari lands and houses, and for mesne profits and payment 
of a dower-debt, also for money due on a promissory note, the whole aggre- 
gating in value more than a lakh of rupees. 

An appeal having been rejected by the High Court (26th August 1875) 
on the ground that there could be no appeal from such an ex parte decree, 
an appeal to Her Majesty in Council (1) (22nd November, 1878) resulted 10 A..16Q 
in a remand, followed by a decree of the High Court (1st March, 1880) 13 I. A. 12 = 
disallowing part of the claim, on grounds, thus expressed in the judgment, 5 s ar . p.c.J. 
having reference to jurisdiction, which affected the right to recover the 12 9 . 
dower-debt, and upon the promissory note : 

[ 168 ] ‘ ‘ The cause of action cannot be held to have arisen in the dis- 
trict of Moradabad, for the lady was a resident of Jaipur and died there, 
and the plaintiff's are residents of the foreign State of Jaipur, and the defen- 
dant dwells in the foreign State of Jaipur, and has no connection with 
Moradabad. 

“ Equally, the Court will not have jurisdiction to try the claim for the 
dower-debt ; this item is claimed as part of the assets left by the lady and 
divisible among the heirs. As already stated, the lady died at Jaipur and 
had no connection with the district of Moradabad, and her marriage, and 
presumably the contract for dower, took place at Rampur.” 

By the decree (1st March, 1880) which followed this judgment, the 
former decree ( 8 th April, 1874) was confirmed as to the estates in land 
and as to the mesne profits for Rs. 3,746 only, with Its. 4,908 for costs. 

Meanwhile, the holders of the decree of 1874 had, in that year, 
obtained orders for sale in execution of it and brought to sale some of the 
judgment-debtor’s property. 

The first sale was on the 17th November, 1874, and comprised a 
house known as Diwan Kaumal’s in Moradabad, for Rs. 5,050, the 
purchaser being Asghar Ali Khan, one of the present respondents. 

This property was not included in the present claim, the plaintiff 
explaining that this sale might stand good as satisfying what was due 
under the decree of the 1 st March, 1880. Of those sales which the present 
suit (22nd February, 1881) sought to have set aside, the first was a sale 
(21st November, 1874) of twelve and a half biswas owned by the plaintiff, 
appellant, in mauza Alata for Rs. 8,575. The second was a sale (20th 
November, 1875) of his right, title, and interest in other villages which 
had realized Rs. 18,900 and Rs. 12,000. Another was a sale (15th 
November, 1876) of the Bank Kotlii in Meerut cantonment. At these 
sales the decree- holders had purchased some of the property, and they, or 
purchasers from them, were originally the only defendants. But by an 
order of the Court of first instance (17th January, 1882) the respondents, 

Har Sarup, Prasad i Lai, and Jeo Ram, purchasers [ 169 ] at the auction-sales 
who were not parties to the decree of 8 th April, 1874, were made defen- 
dants. 

Issues having raised the question (among others) whether the sales 
could be set aside on the ground of the subsequent modification of the 
decree, the subordinate Judge held that the plaintiff was entitled to have 
them set aside both as against the decree -holders who had brought the 
property to sale in satisfaction of their decree and had purchased at the 
sales, and property as against the purchasers who were no parties to tho 
decree. 

(1) Sahibzada Zein-ul-abdin Khanv. Sahibzada Ahmed Rnza Khan , 5 I. A. 233. 
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The latter only were the appellants in the appeal to the High Court 
which followed, and a Divisional Bench (Straight and Oldfield, JJ.) reversed 
the above judgments as against them, on the ground that the sales, as 
against bonu fide purchasers, not parties to the decree subsequently 
modified, were not rendered invalid by the modification taking place (1). 

On this appeal, 

Mr. T. H. Cowie, Q. C., and Mr. C. W. Arathoon, appeared for the 
appellant. 

Mr. R. V. Doyne and Mr. IF. A. Raikes appeared for the respondents. 

For the appellants it was argued that the judgment of the first Court 
had been so far correct that all the sales subsequent to that which had 
realized enough to satisfy the decree as finally made should be set aside ; 
and that the modification of the decree of the 8th April, 1874, which had 
taken place on the ground of the absence of jurisdiction, showed that sales 
realising amounts in excess of what was ultimately allowed by the decree 
of 1st March, 1880, were unauthorized. 

Reference was made to Jadunath Kundu Choiodhry , v. Brijanath 
Kundu (2), Kanhaye Singh v. Oomadhar Bhatt, (3), Abdool Hye v. Nawab 
Raj (4). 

Counsel for the respondents were not called upon. 

SIR B. PEACOCK gave their Lordship’s judgment. 

JUDGMENT. 

SIR B. PEACOCK. — In this case the plaintiff sued several defendants, 
claiming to set aside certain auction sales which had [ 170 ] taken place 
under a decree of the Subordinate Judge of Moradabad, and for an order 
that the plaintiffs be put into absolute possession of the properties which 
were sold and are mentioned in the schedule to the plaint, In the schedule 
the properties and the purchasers thereof are separately described, and the 
action may be treated not as a joint action as regards all the property, but 
as an action against the several defendants as regards the properties of 
which they were severally purchasers. 

Some of the defendants were the decree-holders, and some were 
persons who came in under them ; but all the defendants who are in that 
position may for the purpose of this judgment be classed under the head 
of the decree-holders. Others of the defendants were not decree-holders, 
but merely purchasers under the execution and strangers to the decree 
upon which the execution issued. The circumstances are peculiar. The 
plaintiffs in the suit in which the execution was issued sued the present 
appellant in the Court of the Subordinate Judge of Moradabad to recover 
certain landed property situate in that district, and also mesne profits in 
respect of that property. They also sued for a large amount in respect 
of promissory notes which were alleged to be due from the present appel- 
lant to the plaintiffs in that suit, and a large amount alleged to be due 
from the appellant as dower to their mother, whom they represented. 
The defendant in that suit — the present appellant — objected that there 
was no jurisdiction on the part of the Subordinate Judge to try the suit, 
inasmuch as he the then defendant, was not a resident in the district of 
Moradabad, but a resident in foreign territory, namely, Jaipur. But the 
Subordinate Judge decided that he had jurisdiction and gave a decree 
against him, not only for the lands which were situate in the district, and 
the mesne profits of those lands, but also for the amount which was 
claimed to be du e on the promi ssory notes and on account of the dower. _ 

(I) A.W.N. (1883) 158. (2) B.L.R., Appendix 90. 

(3) 21 W.R., 291. (4) B.L.R. Sup., Vol. 911 (F.B.), 
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That case was appealed to the High Court, but that Court dismissed 1887 
the appeal upon the ground that the case was not appealable. . An appeal Dec. 3. 

was then preferred to Her Majesty in Council against that decision of the 

High Court, and Her Majesty in Council reversed the decision of the High Privy 
C ourt and remanded [l7i] the case to be tried upon the merits. The _ 

High Court, when they tried the case upon the merits, reversed the uuuauiJ ‘ 
decision of the Subordinate Judge as regards the amount decreed by the 
Subordinate Judge in respect of the dower and of the promissory notes, 1U * 
but affirmed his judgment as to the land which was situate within his IS I. A. 12- 
jurisdiction, and the mesne profits in respect of that land. But hefoies Bar. P.C.J. 
the judgment of the Privy Council, and before the decree of the High 129 . 
Court which reversed a part of the original judgment of the Subordinate 
Judge, the plaintiffs in that suit who are now some of the defendants, 
executed their decree, and several sales took place under that execution. 

Under the first sale a certain amount was realized which would have been 
sufficient to cover the amount finally allowed by the decree of the High 
Court upon appeal. A second sale took place under which one of the 
defendants, Asghar Ali, purchased bond tide , he not being a party to the 
original decree. 

The plaintiff brought his suit on the 22nd of February, 1881, not only 
against the decree-holders who had purchased under the execution, but as 
against the bond fide purchaser who was no party to the decree. 

Pending the suit certain other defendants were added, as appears at 
page 2 of the record. The entry on the record is as follows : — According 
to the order dated 17th January, 1882, Har Sarup, Parshadi Lai, and Jiwa 
Pam, auction-purchasers, were joined as defendants.” The three defen- 
dants who were then joined were no parties to the decree, so that there are 
two sets of defendants in the suit : the decree- holders who purchased under 
their own execution ; Asghar Ali, who purchased a portion of the property 
of the plaintiff, being a bona fide purchaser and a stranger to the decree ; 
and the three other defendants, who were alleged to be auction-purchasers 
under the decree and who were no parties to it. 

The plaintiff claimed that “ the auction sales of the disputed property 
detailed in the plaint, held on 20th November, 1874, 20th November, 1875, 
and 15th November, 1876, be declared null and void, and the sale deed in 
favour of Shaukat Husain Khan, dated 2nd November, 1880, so far as it 
appertains to the plaintiff’s claim, [l72]| be set aside.” Thus he claimed 
to set aside all the auction sales, not only as against the decree-holders 
who had purchased, but as against bona fide purchasers who were no 
parties to the decree. Secondly, lie claimed that" plaintiff be put in 
absolute possession, of the undermentioned property of the value of 
Ks. 21,450 after dispossession of the defendants.” 

Amongst other issues, one was whether the auction sale and tho 
purchase, having been made bona fide could be invalidated or set aside by 
the modification of the decree, and whether the limitation law barred the 
claim. 



the decree-holders who came in and purchased under their own decree, 
which was afterwards reversed on appeal, and the bona tide purchasers 
who came in and bought at the sale in execution of the decree to which 
they were no parties, and at a time when that decree was a valid decree, 
and when the order for the sale was a valid order. 

A great distinction has been made between the case of bona fide 
purchasers who are no parties to a decree at a sale under execution and 
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the decree-holders themselves. In Bacon’s Abridgment, Title Error,” it 
is laid down, citing old authorities, that “ if a man recovers damages, and 
hath execution by fieri facias, and upon the fieri facias the sheriff sells to 
a stranger a term for years, and after the judgment is reversed, the party 
shall be restored only to the money for which the term was sold, and not 
COUNCIL, to the term itself, because the sheriff had sold it by the command of the 

writ of fieri facias .” There are decisions to a similar effect in the High 

10 A. 166 Court at Calcutta. They are collected in a note in Broughton, in his 
IS I. A j2= hook on the Code of Civil Procedure, fourth edition, note to s. 246, Act 

VIII of 1859. So in this case, those bona fide purchasers, who were no 
parties to the decree which was then valid and in force, had nothing to do 
further than to look to the decree and to the order of sale. 

The Subordinate Judge held that the defendants were bound to restore 
the property ; not only the decree-holders who had purchased, but the 
defendants who had purchased bona fide, not being [i73] parties to the 
decree. In his judgment he says: — “The limitation period of one year 
has nothing to do with this case. The cause of action having accrued 
to plaintiff on the 1st March, 1880, the date when the decision was 
modified, and as he instituted the claim on 22nd February, 1881, it is on 
no account considered beyond time.” Therefore he held that the suit 
was not barred, but that the plaintiff had a right to recover, not only as 
against the decree-holders, but as against the bona fide purchasers, who 
were no parties to the decree under which they purchased, and he decreed 
the plaintiff’s suit. The defendant Asghar Ali and the three added defend- 
ants, none of whom was a party to the decree in execution of which the 
sales were effected, appealed to the High Court. 

When the case came before the High Court they reversed that 
decision. They passed two decrees, one, as regards the three appellants 
who were the added defendants, and the other as against Asghar Ali ; but 
they are both in similar words. They said: — “ Both appeals must be 
decreed with costs, and the decision of the Subordinate Judge being 
reversed, the plaintiff’s claim will stand dismissed.” According to the 
strict grammatical construction of the decrees the plaintiff’s claim was 
dismissed, not only as regards the defendants who had appealed, but as 
regards the other who had not appealed. The decrees must, however, be 
construed as applicable only to the defendants who had appealed and 
whose appeals were decreed, and not to the defendants who had not 
appealed, and who were not before the Court and had not objected to the 
decision of the Subordinate Judge. 

Their Lordships therefore will humbly advise Her Majesty that the 
decrees of the High Court ought to he treated as decrees against the plaintiff 
only so far as his suit related to the defendants who had appealed to the 
Court, and that being so treated, they ought to be affirmed ; and that the 
decree of the Subordinate Judge should be reversed so far only as it related 
to the plaintiff ’s claim against those defendants. Their Lordships also 
think that the appellant must pay the costs of the respondents in this 

appeal. . 

Their Lordships wish it to be distinctly understood that in affirming 

the decrees of the High Court they treat them merely as [174] decrees in 

favour of the defendants who were appellants to the High Court. 

Appeal dismissed. 

Solicitors for the appellant — Messrs. T. L. Wilson d; Co. 

Solicitors for the respondents — Messrs. Oehme and Summerhays. 
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APPELLATE CRIMINAL. 

Bo/ore Sir John Edge , Kt t Chief Justice, and Mr. Justice Tyrrell. 

Queen-Empress v. Pohp Singh and another. 

[19th December, 1887.] 

Criminal Procedure Code , s. 509 — Deposition of medical witness taken by Magistrate 
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tendered at sessions trial— 'Magistrates' record not showing , and evidence not <'1Q A. 174 
adduced to show, that deposition was taken and attested in accused's presence 


Act I of 1872 {Evidence Act), s. 80. 

Although all depositions of witnesses in criminal cases should be taken and 
attested in the presence of the accused, aad a few apt words should be used on 
the face of the deposition to make it appacent that this has been done, there is 
no provision of the law which makes the attestation of the deposition by the 
Court in the presence of the accused obligatory. 

S. 80 of the Evidence Act therefore does not warrant the presumption that 
the deposition of a medical witness taken by a committing Magistrate has been 
taken and attested in the accused’s presence, so as to make such deposition 
admissible in evidence at the trial before the Court of Session under s. 509 of 
the Criminal Procedure Code. Queen-Empress v. Riding (1) referred to. 

[Appr., 18 C. 129 (133). 3 

The facts of this case are sufficiently stated in the judgment of Edge, 

C.J. 

Mr. C. Dillon , for the appellants. 

The Public Prosecutor (Mr. Gr. E. A. Boss), for the Grown. 

EDGE, C.J. — This is an appeal by Pohp Singh and Jaswant Singh, 
who were convicted by the Sessions Judge of Agra on the 12th November 
last, of the murder of Musammat Khamani, and were by him sentenced to 
death. The principal evidence for the prosecution was that of Suraj Pal, a 
Brahman of Dhanola, a Chamar, and of Pancham Singh, a Thakur. Those 
three witnesses deposed to having seen the prisoners’ kicking the deceased 
woman, who was apparently fifty-five years of age, and to having seen the 
woman, after she had been kicked and rendered insensible, dragged or 
carried by the prisoners to a well and thrown into it by them. [173J The 
circumstances which led up to the commission of the crime, of which I 
believe the prisoners to be guilty, were that the deceased woman had held 
portions of some land as mortgagee, that a Raja had put the prisoners in 
possession of that land, and that on the day in question the prisoners, or 
one of them, was ploughing the land adversely to the rights of the deceased 
woman ; that she objected to their doing so and made an outcry, upon which 
Suraj Pal came up, when he was assaulted by the two prisoners, Jaswant 
Singh striking him on the arm with a lathi and Pohp Singh striking him 
on the head. The old woman came to his assistance, when she was kicked 
in the manner described by those witnesses to whom I have referred. It 
appears to me that the story those witnesses told is the true one, and that 
the deceased woman, after she had heen rendered insensible by the violence 
of the prisoners, was thrown into the well by them with the result that 
she died. For the defence there were several witnesses called. The first 
three of those, namely, Ganga Prasad, Gajraj Singh, and Jarra Singh, 
know nothing about the transaction. The fourth witness. Than Singh’ 
says that the old woman, upon seeing Suraj Pal assaulted, went to the 
well and threw herself into it, and that Ganga Prasad’s wile accompanied 


8 A.W.N. 
(1888) 11. 


(1) 9 A. 720 
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the old woman to the well. We are told that Ganga Prasad’s wife 
was Musammat Daryayi, who is mentioned in the petition of Pohp Singh ; 
she was not called as a witness on either side. The next witness, 
Ganesh Prasad, says that after the fight Suraj Pal and Pohp Singh went 
off to the village, leaving the woman sitting in her field, and that she did 
not fall into the well in his presence. The evidence of these two 
witnesses is inconsistent, and I must say I do not believe it. The 
next witness, Sarawan Sing, says that he heard that Musammat 
Khamani fell into the well, but he did not know how. In the cross- 
examination he said : — ** I saw Khamani falling into the well.” Immedi- 
ately afterwards he said that he heard she had, and that no one 
was near her at the time. It is obvious that this witness was not telling 
the truth. Those last three witnesses are the witnesses for the defendant, 
who appear to have been, according to their evidence, either at or near 
the place where the occurrence took place at the time. On behalf of 
Jaswant Singh an alibi was set up, which was supported by Khushal; 
Surat, and Har [176] Prasad, and also Ganesh Prasad, to whom I have 
alrealy referred. I believe that Jaswant was present on the occasion in 
question, and that he was one of the two men who kicked the deceased 
and threw her into the well, and I do not believe the alibi. On the 14th 
July, the day on which this took place, Suraj Pal made a complaint at 
the thana. He then, according to the evidence of Ram Dayal, Sub- 
Inspector of Jeitpura, charged these two prisoners with having beaten 
the woman and thrown her into the well. I thoroughly agree with the 
comments of the Sessions Judge on the conduct of Ram Dayal, and in 
my opinion the attention of the Government should be called to his con- 
duct in this case. I have not a shadow of doubt in my mind that these 
two prisoners brought about that woman's death under circumstances 
which render them liable to be convicted of murder. I think they were 
properly convicted, and I am of opinion that this appeal should be dis- 
missed and the sentences confirmed. 

In the course of the argument in this case the deposition of Dr. A. 
Hilson, Civil Surgeon of Agra, was commented on by the counsel for the 
appellants, and that deposition, as printed in the paper book, was very 
px*operly made use of by that counsel in support of his contention that the 
Doctor’s evidence was consistent with the defence of suicide, and he also 
contended that the deposition was at variance with the depositions of Suraj 
Pal and the other witnesses for the prosecution. I do not see, myself, 
that it is at variance with the evidence. However, the reason for which 
I have referred to the deposition has to do with the form in which that 
deposition has come before us. On examining the record we find two 
documents bearing the signature of Saiyad Muhammad Mohsin, who was 
in fact the Deputy Magistrate who committed the prisoners for trial. Now, 
one of those is in the vernacular and appears to be, as far as we can judge, 
a note or translation of the evidence of Dr. Hilson. It apparently bears 
the signature of Mr. Saiyad Muhammad Mohsin, with the additional 
letters^** D. C., ” which, I suppose, means Deputy Collector. Below the 
signature are the figures 20-9-87, and below them some hieroglyphics. 
That document does not purport to have been the deposition of Dr. 
Hilson taken and attested by the Magistrate in the presence of the accused. 
The concluding paragraph in that document, as [177] translated reads 

thus ; “ The injury could be caused by a fall from a considerable height. ^ 

The other document to which I refer bears the heading * Deposition o 
Dr. A. Hilson, Civil Surgeon of Agra, on S.A.” That heading is written 
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in black ink. Beneath that heading there is written in blue ink what I 1887 
suppose was the evidence of Dr. Hilson. This document is described in dec. 19. 

the list of documents as the deposition of Dr. Hilson. It purports to bear 

the signature of A. Hilson M.D., Civil Surgeon, and the signature of APPEL- 
Saiyad Muhammad Mohsin. The body of the document is not in Mr. 

Mohsin’s writing. Whether the name A. Hilson, at the foot of the LATE 
document was written by Dr. Hilson. or by the writer of the body of CRIMINAL, 

the document, I am unable to tell. It is quite obvious at any rate that 

the letters “ M.D.” and the words “ Civil Surgeon” in blue ink at the foot 
of the document are in the same hand-writing as that at the head of the 
document in black ink. Now the last paragraph of this document as it 
stood originally read as follows : — “ The injury might have been caused 
by a fall from a considerable height.” As it now appears, that paragraph 
reads thus : — “ The injury had been caused by a fall from a considerable 
height.” The latter is tiie reading which is relied on for the defence — a 
reading which is consistent with the sentence immediately preceding it, as 
well as with the reading of the vernacular document to which I have just 
referred. How, when, or by whom, this alteration was made there is nothing 
to show. That alteration is not vouched for or initialled in any way. If it 
be the fact that this document in English is a translation of the original de- 
position, the heading is misleading; the heading would lead one to infer that it 
was the original deposition. Whichever it is, there is nothing to show that 
it was taken or attested by the Magistrate in the presence of the accused. 

If either of these had been documents essential as evidence for the 
prosecution in this case, I should have declined to treat them as evidence 
against the accused under s. 509 of the Criminal Procedure Code of 
1882. That section is as follows ; — “The deposition of a Civil Surgeon or 
other medical witness taken and attested by a Magistrate in the presence of 
the accused may be given in evidence in any inquiry, trial, or other 
proceeding under this Code, although the deponent is not called as a 
witness. The Court may, if it thinks fit, summon Cl 78] and examine 
such deponent as to the subject-matter of his deposition.” As I have 
said, there is nothing on the face of either of these documents to show 
that either was taken or attested by a Magistrate in the presence of the 
accused. In the case Queen-Empress v. Hiding (1), I rejected a document 
which was tendered as evidence under s. 509. In that case I was asked 
to presume that it had been taken and attested in the presence of the 
accused, and was pressed with s. 114, illustration (r), of the Evidence Act. 

There is a Reporter’s note appended to that case. I infer that that note 
originated in some one having considered that s. 80 of the Evidence Act 
would apply. I may say that, in my judgment, all depositions of witnesses 
in criminal cases should be taken and attested by the Magistrate in 
presence of the accused ; but I am not aware of any provisions in these 
Codes which make the attestation of the deposition by the Magistrate in 
the presence of the accused obligatory. Unless it is made obligatory 
by the Codes that such attestation should take place in the presence 
of the accused, I fail to see how s. 80 of the Evidence Act can 
be held to apply by any who takes the trouble to read that section 
with ordinary care. The document may be genuine, and still it may 
not have been attested by the Magistrate in the presence of the accused. 

There is no statement on the face of the document as to the circumstances 
under which the deposition, if it was one, was taken, and as to the 
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concluding words of s. 80, if there is no obligation imposed upon the Magi- 
strate by the Code to attest the deposition in the presence of the accused, 
the evidence or statement might have been duly taken, although not 
attested by the Magistrate in the presence of the accused. I may go 
further and say that in this case there is nothing to show that what I 
assume for the moment to be the deposition of Dr. Hilson was either taken 
or attested by the Magistrate in the presence of the accused. S. 509 of 
the Criminal Procedure Code does not enact that a deposition of a Surgeon 
shall be taken and attested by the Magistrate in the presence of the accused. 
What it does provide is that a deposition of a Surgeon, if so taken and attest- 
ed, may be put in evidence. A Magistrate should take and attest a deposition 
in the presence of the accused, and should also, by the use of a few apt 
words on the face of the [179] deposition, make it apparent that he has 
done so. The second document, to which I have already referred, affords 
a good example of the danger in the criminal case, involving the life of an 
accused, of making any such presumption as that which I was asked to 
make in the case of Queen- Empress v. Riding (1). The file in this case 
will be returned under seal to the Sessions Judge of Agra, and he will be 
requested to enquire into the origin of these two documents, and when and 
by whom they were signed, and when and by whom the alteration in that 
which is in English was made, and report to this Court accordingly. 

TYRRELL, J. — I entirely concur in the dismissal of this appeal and 
in directing the sentence to be carried out, and I also concur with what 
lias been said by the learned Chief Justice in respect of the deposition of 

Dr. Hilson, and I fully adopt the ruling of the learned Chief Justice in 
Queen-Empress v. Riding ill, and his remarks on the same subject which 
have been made in the present case. 


10 A. 179 - 8. A.W.N. (1888) 68. 
APPELLATE CIVIL. 
Before Mr. Justice Mahmood. 


Damodar Das and another ( Decree-holders ) v. Budh Kuar and 
OTHERS {Judgment- debtors)* [4th January, 1888] . 

r*nof<i Mortaaqee — Decree for foreclosure -Order absolute for foreclosure -Mortgagee 

obtaining possession— Subsequent application by mortgagee to execute order for 
costs -Civil Procedure Code , s. 220 -Act IV of 1882 (Transfer of Property Act), ss. 

86, 87, 94. 

A decree for foreclosure containing a distinct aod separate order for costs was 
afterwards confirmed by an order absolute for foreclosure, and the mortgagee 
under suoh order obtained possession. Subsequently he applied for execution of 

the order for costs. 

Held that the costs awarded could not be considered part of the money due 
uDon the mortgage, and. as such, superseded by the order absolute and the 
mortgagee’s possession thereunder, and the application must, therefore, be allowed. 
Rutnessur Sein v. Jusoda (2) referred to. 

TR 12 C P. L. R. 78 (81) ; 3 N. L. R. 97 (100) ; 13 C. W. N. 742 (743) ; D. 35 C. 431 
' (432) = 12 C. W. N. 364 = 8 C.L.J, 152.] 

• First appeal No. 187 of 1887 from an order of Maulvi Mahomed Abdul Basit 
Khan Subordinate Judge of Mainpuri, dated the 27th May, 1887. 

(1) 9 A., 720. <2 > 14 c - 185, 
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The appellants in this case obtained a decree for foreclosure against 
the respondents on the 9th September, 1886, and it was [.180J provided 
in the decree that in default of payment of the decretal sum due on the 
mortgage by conditional sale on or before the 9th I\ larch, 1887, the defen- 
dants should be absolutely debarred of all right to redeem the property. 
The decree then went on to say: — “And this also is ordered, that the 
defendants do pay to the plaintiffs Rs. 401-6-0 in respect of the costs of 
this Court which have been incurred by them.’ This order was apparently 

passed under s. 220 of the Civil Procedure Code. 

The defendants failed to pay the decretal money within the prescribed 
period, and accordingly, in execution of the decree, the decree- holdeis 
obtained possession of the mortgaged property. Subsequently, they made 
an application on the 10th May, 1887, in which they claimed to recover 
the sum awarded to them for costs under the decree of the 9th Soptembei, 

1886. . 

The Court executing the decree (Subordinate Judge ol Mainpuri) gave 

judgment as follows, rejecting the application : — 

Certainly no costs will be allowed, because s. 87 ot Act I\ ol 1882 
says that if such payment is not so made, the plaintiff may apply to the 
Court for an order that the defendant be debarred absolutely of all rights 
to redeem the mortgaged property, and the Court shall then pass such 
order.” The defendants failed to make payment, and the plaintiffs, having 
taken proceedings under the said clause, obtained possession of the fore- 
closed property. The plaintiffs have, therefore, no right to recover costs, 
because two cases are contemplated in the section ; one is that the defen- 
dants pay the judgment debt together with costs, and the other is that the 
plaintiffs obtain possession. In the second case, it does not at all appear 
from the section that the decree-holder shall, notwithstanding delivery of 
possession, be entitled to costs. My order in the regular suit was also to the 
following effect : — “ The judgment-debtors either pay the whole amount 
with costs or be debarred of all rights to redeem. The forfeiture of tho 
rights of redemption is the result of not fully carrying out the condition of 
the first case, including costs. That case is different in which the Court 
awards costs personally against the judgment-debtor who continues per- 
sonally responsible. Hut when such is not the case, and a general order 
is made under s. 87, the third case does not hold [181] good, that either 
the right of redemption is barred or payment should be made. There is no 
case in which the right of redemption is barred for default in paying the 
principal and interest, and yet costs remain due separately.” 

The decree- holders appealed to the High Court. 

Munshi Ilanuma u Prasad and Munshi Mad ho Prasad , for tho 
appellants. 

The respondents were not represented. 

MAHMOUD, J. (after stating the facts and the conclusions of the lower 
Court, continued) : — X am unable to accept this view of the law. The 
decree in the case appears to have been framed in the terms of ss. 86 and 
87 of the Transfer of Property Act (IV of 1882) and of s. 94 of the same 
enactment. It is unnecessary for me to go into the exact effect of these 
various sections in this case, because the decree of the 9th September, 1886, 
which 1 am called upon to interpret, appears to me explicit in terms as to 
costs. 

It is ono thing to say that by reason of tho money due upon the bai- 
bil-wafa mortgage the mortgage has ceased to be redeemable, and it is 
another thing to say that the order as to costs contained in the decree 
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forms a part and parcel of the money due upon such a mortgage. In a 
suit for foreclosure, the plaintiff may be claiming neither more nor less 
than what is really and rightly due upon the mortgage and the defendant 
in resisting the suit would, in order to escape costs, be entitled to show 
that there was no real dispute or that he had been improperly impleaded. 
But in a case like the present, in which the suit ended in the decree of the 
9th September, 1886, the defendants appear to have disputed the rights of 
foreclosure and to have failed in such defence. The order as to costs in 
this case has been dealt with as a separate part of the decree unaffected 
by the question whether or not the defendants-mortgagors paid the amount 
due on the bai-bil-wafa mortgage. Such, I think, is the general effect of 
the view adopted by the learned Judges of the Calcutta High Court 
in Rutnessur Sein v. Jusoda (1), and in the present case it seems to me 
that the decree itself is explicit, and the order relating to costs should 
have been allowed to be executed by the lower Courts. 

[182] For these reasons I decree the appeal, and as the amount clue for 
costs is a matter relating to accounts, the proper course is to set aside the 
order of the lower appellate Court and remand the case under s. 562 of 
the Civil Procedure Code to be dealt with according to law as stated in this 
judgment. I order accordingly. Costs will abide the result. 

Cause remanded. 


10 A. 182 = 8 A.W.N. (1888) 55. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice, and Mr. Justice Brodhurst. 


Arjun Singh ( Opposite party) v. Sarfaraz Singh ( Petitioner 

[9th January, 1888.] 

pre emption~-Wajib-ul-arz — Rival suits — Decree not to allow either claimant to pre- 
empt part only of the property over which he has a pre-emptive right. 

Where two rival pre-emptors, each having an equal right to claim pre-emption 
under a wajib-ul-arz, bring suits to enforce their rights, in the absence of any- 
thing in the wajib ul-arz io the contrary, the rule of Muhammadan law must be 
observed, and however the property may be divided by the decree of the Court 
between the successful pre-emptors, the Court must take care that the whole 
share must be purchased oy bjth pre-emptors, or oa the default of one by the 
other, or that neither of them should obtain any interest in the property in 
respect of which the suits were brought. 

In two rival suits for pre-emption, the Court gave one claimant a decree in 
respect of a three annas share, and the other a decree in respect of a two annas 
six pies share of certain property, each decree being conditional on payment of 
the price within thirty days. Tho Court further directed that in case of either 
pre-emptor making default of payment within the thirty days, the other should be 
entitled to pre empt his share on payment of the price thereof within fifteen days 
of such default. Both pre-emptors made default of payment within the thirty 
days. One of them, within the further period of fifteen days, paid into Court 
the price of the share decreed in favour of tho other and claimed to pre-empt 

such share. 

Held (afiirming the judgment of MAHMOOD, J.) that the claim was inadmissi- 
ble since to allow it would have the effect of defeating the rule of law that a 
pre-emptor must buy tho whole and not part only of tho property which he is 

entitled to pre-empt. 

CAppl., 11 A. 10S (116); R., li A. *231 (272) ; 8 l*.R. 1904.] 

• Appeal No. 13 of 1887 under s. 10, Letters Patent. 

(1) 14 C. 185. 
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This was an appeal under s. 10 of the Letters Patent from a decision 
of Mahmood, J, sitting as a single Judge. The facts of the case are fully 
stated in the judgments of the Court. 

Mr. J. Simeon, for the appellant. 

Munshi Ram Prasad, for the respondents. 

Mahmood, J. — The facts of this case are these : — One Ram Kant 
Misr was the owner of a 5 annas 6 pies share, which he sold under a sale- 
deed, dated Pus badi 12, 1290 Fasli (1883) to Ganga [183] Mahton and 
Har Bakhsh Mahton. Upon this sale two pre-emptive suits were instituted, jo a. 182 — 
one by Arjun and the other by Sarfaraz. Both suits were decreed on the g A.W.N.1 
16th August, 1884, which decrees were upheld in appeal on the 31st 
October, 1885. The effect of those decrees was that whilst the pre-emptor ' * ** 

Arjun was held entitled to pre-empt a three annas share in lieu of 
Rs. 1,308-9-0, the rival pre-emptor Sarfaraz was held entitled to pre-empt 
the remaining 2 annas 6 pies share on payment of Rs. 1,090-7-0. But it 
was provided in both the decrees that in case of default of either of the pre- 
emptors to pay in the amount above specified within a period of thirty 
days, the other pre-emptor would be entitled to pre-empt the remaining 
portion of the share decreed to the other pre-emptor on payment of the 
price thereof within fifteen days of such default. 

It is therefore clear that the decrees of Arjun and Sarfaraz related to 
the entire 5 annas 6 pies share, subject to the restriction therein contained 
as I have mentioned. Such decrees were in full accord with the rule 
which applies to decrees for pre-emption in cases of rival pre-emptors, as 
fully stated in the case of Kashi Nath v. Mukhta Prasad (1), which was 
approved in Hulasi v. Sheo Prasad (2). It is also clear that each decree 
awarded pre-emption in respect of the whole subject of sale. Nor can 
these decrees be understood to have infringed the fundamental rule of pre- 
emption, namely, that the bargain of sale cannot be split up with 
reference to the subject-matter of the sale. This latter proposition is the 
effect of the ruling in Dnrga Prasad v. Mints? (3) and the cases referred 
to therein. 

What appears to have happened here is that neither Arjun nor 
Sarfaraz deposited their respective sums of money within the thirty days 
specified in their respective decrees. The present dispute, however, has 
arisen because Arjun, the present respondent, having lost the benefit of 
his decree, is seeking to obtain the benefit of the decree obtained by 
Sarfaraz by depositing within fifteen days from the date of the default the 
sum of Rs. 1,090-7-0 as the purchase- money of the 2 annas 6 pies share 
which had been decreed in favour of Sarfaraz and in respect of which the 
decree provided [184] that Arjun, the rival pre-emptor, might enforce 
pre-emption on default of payment by Sarfaraz. 

The Court of first instance held that the decree obtained by Sarfaraz 
could not be executed in this manner in favour of Arjun, who was judgment- 
debtor of that decree, and that such a partial execution of a pre-emption 
decree could not be allowed. Upon this ground that Court disallowed the 
application for execution, which, I may add, was opposed by Sarfaraz also, 
the holder of the decree under which Arjun claimed. The lower appellate 

Court, however, has reversed that order, and from that order this second 
appeal is preferred. 

It seems to me clear that the lower appellate Court has misapprehend- 
ed the case and the rule of law applicable to it. It is admitted that in 
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the decree obtained by Arjun, the vendor, and the vendee, as well as the 
rival pre-emptor Sarfaraz, were defendants and became judgment-debtors 
when the claim was decreed. Similarly in the decree obtained by Sarfaraz 
the vendor and the vendee were defendants, as also Arjun, the rival pre- 
emptor. Now this being so, the decree of which the decree-holder could 
avail himself was the decree which he himself obtained, and not the decree 
which had been passed against him, whatever its terms may have been. 
The present respondent Arjun allowed his decree for pre-emption to lapse 
by reason of not having deposited Rs. 1,308-9-0, which that decree re- 
quired him to do within thirty days, and that decree could not therefore be 
of any further use to him. Having thus. foregone the benefit of his decree, 
I do not think he is entitled to execute the decree which Sarfaraz had 
obtained, simply because that decree, with reference to the other decree, 
allowed Arjun to pre-empt the remaining 2 annas 6 pies share within 
fifteen days of the default of payment of the purchase-money by Sarfaraz. 
Tlie effect of the ruling of the lower appellate Court would be to split up 
the bargain of sale, because if Arjun could pre-empt only the 2 annas 6 
pies share as he is seeking to do here, the remaining 3 annas would still be 
left in the hands of the vendees. The view of the law taken by the lower 
appellate Court is erroneous, because it is opposed, as I have already said, 
to the very fundamental principles of the law of pre-emption. Mr. Bam 
Prasad , on behalf of the respondent, has [185] indeed argued that in dealing 
with this case as a Court executing the decree. I am bound by the terms of 
the decrees, and thus I am precluded from applying the general principles 
of pre-emption at this stage. As to this contention, it is enough to say 
that, in the first place, the decrees themselves have for their sole aim 
and end the exclusion of such a splitting up of the bargain of sale as would 
result from the order of the lower appellate Court, and in the next place 
that in interpreting those decrees I cannot disregard the general principles 
of the law of pre-emption. 

I hold, therefore, that the respondent Arjun, by foregoing Iris own 
decree by default of payment, is precluded from availing himself of the 
decree obtained by the rival pre-emptor Sarfaraz. In this view of this 
case this appeal is decreed, and the order of the lower appellate Court 
being set aside, that of the Court of first instance is restored. The 

respondent will pay costs in all the Courts. 

From this decree Arjun appealed under s. 10 of the Letters Patent. 

Munshi Bam Prasad for the appellant. 

Mr. J. Simeon, for the respondent. \ g ‘ 

Edge, C. J. — This appeal lias arisen in the execution of a decree in 
a pre-emption suit. The share-holder in the village sold to a stranger, 
so far as is material, a 5 annas 6 pies share. Upon that Arjun Singh, the 
present appellant, brought his action for pre-emption of the whole share. 
Sarfaraz Singh, who was equally entitled with Arjun to pre-emption, 
brought his action claiming to pre-empt the whole. These two actions 
were tried together by the then Judge of Gorakhpur, and he dealt with 

them in this way:— he passed a decree in Arjun Singh’s favour in respect 
of 3 annas out of the 5 annas 6 pies on payment within thirty days of the 
date of the decree of Rs. 1,308-9-0, and in favour of Sarfaraz Singh in 
respect of the remaining 2 annas 6 pies on payment within a like period 
of r s . 1,090-7-0, and by both of the decrees it was provided that 
in case of default on the part of either of the pre-emptors to pay the 
amount above specified within a period of thirty days, the other pre-emptor 
would be entitled [186] to pre-empt the remaining portion of the 
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share decreed to the other pre-emptor on payment of the price thereof 
within fifteen days of such default. What has taken place is this : the two 
pre-emptors made default of payment within thirty days. Arjun Singh after 
the expiration of thirty days, and within the further period of fifteen days, 
paid into the Court the Rs. 1,090-7-0, the pre-emption price decreed in 
respect of the 2^ annas share, and he now claims in execution to have posses- 
sion of that 2h annas share. It appears that by some arrangement to which 
Arjun Singh was no party, and which is not necessary for me to consider, 
Sarfaraz Singh, although he made default, got possession of the 2& annas 
share. For the purposes of my judgment it is immaterial whether Sarfaraz 
Singh got possession of the 2-V annas share or not. The Subordinate Judge 
dismissed Arjun Singh’s claim to have execution in respect of the 24 annas 
share. The District Judge on appeal allowed that claim. My brother 
Mahmood, on appeal to this Court, for the reasons given in his judgment, 
confirmed the order of the Subordinate Judge and set aside the order ol the 
District Judge with costs. From that decree of my brother Mahmood this 
appeal is brought under s. 10 of the Letters Latent. The case ol Kashi A ath 
v. Mukhta Prasad (1), that of Dnrqa Prasad v. Mansi (2), and that of Hulasi 
v. Sheo Prasad (3) are clear authorities in this Court, if any such authority 
was required, to show that the rule of the Muhammadan law which applies 
in pre-emption cases is that the person claiming pre-emption must claim 
the whole property sold and not part only if lie lias, as against the vendee, 
a pre-emptive right to the whole. Indeed, the case of Hulasi v. Sheo 
Prasad (3) shows that that rule applies even to the case of a pre-emptor 
who brings his action after another pre-emptor has already brought an 
action in respect of the same share. It is contended before us on behalf 
of Arjun Singh that we should construe the decree in these pre-emption 
suits as if they gave Arjun Singh a right to get the 2 annas G pies share 
even if he made default in paying the Rs. 1,308-9-0, the decreed pre- 
emption price in respect of the 3 annas share which was decreed to him. 
It is contended that such a decree woidd have been a good one according to 
the rulings of this Court. For that proposition three cases have been cited. 
[187] The first of those cases is that of Salig Ham v. Debi Parshad (4), 
a Full Dench case of this court. That case is no authority for that propo- 
sition. That case simply decided that by the settlement administration 
papers of the village a sharer was entitled to maintain an action for less 
than the whole share sold. The next case was that of Mahabir Parshad v. 
Debt Dial (5). In that case this Court held that the appellants there, on 
payment of Rs. 200, were entitled to obtain a two-thirds share, and that 
one Duliman should pay into Court within the same time, that was one 
month, Rs 100 and obtain a one-third share, and that if either of the 
appellants in that case or Duliman should fail to pay the amount 
within one month, “ the other of them making the further deposit 
within the time shall be entitled to the share of the defaulter.” It is 
perfectly plain from that judgment that the Court meant that the price of 
the whole share should be paid, and that not a part only of the 
price should be paid by some or one of the parties. The last case relied 
on is unreported. It is Second Appeal from Order No. 4 of 188G 16). 
That case is very different from the present case. In that case the person 
before the Court was not a defaulter; he had in fact paid into Court the 
amount of money lor which, in the result of his appeal, it had been decreed 
he should obtain a moiety of the share. Now I take it to bo the law that 
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in a case such as this, where two rival pre-empt ors having each an equal 
right to claim pre-emption bring their pre-emption suits, and there is nothing 
in the wajib-ul-arz to the contrary, the rule of Muhammadan law must 
still be observed, and however the share may be divided by the decree of 
the court between such successful pre-emptors, the court must take care 
that the whole share must be purchased by both pre-emptors or on the 
default of one by the other, or that neither of them should obtain any 
interest in the share in respect of which the pre-emption suits arose. To 
hold otherwise would he to enable the shareholders in a village who did 
not wish to comply with the rule of Muhammadan law to which I have 
referred, where it applies, as in this case, to obtain possession of a portion 
of the share and leave the other portion of the share in the hands 
of the vendor or vendee. I must apply a reasonable construction to the 
decree of the Judge of Gorakhpur, and 1 hold that that decree meant, to 
take the case [188] of Arjun Singh, that if lie within a specified time paid 
the Rs. 1,308-9 in respect of the 3 annas share, he would be entitled, on 
default made by Sarfaraz Singh, to obtain Sarfaraz Singh’s share on pay- 
ment within the further period of fifteen days of the Rs. 1,090-7-0. I am of 
opinion that the judgment of my brother Mahmood is a right judgment 
in law, and that this appeal must be dismissed with costs. 

BRODHURST, J. — I concur with the learned Chief Justice in dismissing 

the appeal with costs. 

Appeal dismissed. 


10 A. 188 = 8 A.W.N. (1888) 66. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Mata din and others ( Judgment-debtors ) v. Chandi din and others 

[Decree-holders) [31st January, 1888. J 

Execution of decree — Civil Procedure Code , ss. 246, 247 — Cross-decrees— Set-off — Limi- 
tation. 

Under two decrees of the Sudder Diwani Adawlat passed in 1864, A was entitled 
to two-thirds and B to one-third of certain immoveable property, with mesne 
profits in proportion. Each obtained possession of the immoveable property 
decreed to him. B appealed to the Privy Council from both decrees in respect 
of the two-thirds awarded to A. In April, 1866, pending the appeal, A applied 
for an account of the mesne profits due to him after setting off the mesne profits 
due to B. but as he failed to comply with a condition requiring him to give 
security for the amount claimed, iu case the Privy Council should allow B s 
appeal, the application was struck off. In January, 1867, B applied for the 
mesne profits of the one-third decreed to him, and the Court found Rs. 18,000 
to be the amount so due. but, on application by A, stayed further execution 
pending the Privy Council’s decision. In 1873 the Privy Council dismissed B s 
appeal. In 1885, A , in execution of the Privy Council’s decree, applied for 
Rs. 50 000 as mesne profits in respect of the two-thirds. B at the same time 
applied that the Rs. 18,000 declared in 1867 to be due to him in respect of the 
one-third might be set off against the amount claimed by A. 

Held that the question of the amount due to A up to the date when he acquired 
possession of the two-thirds and which had never yet been decided should be re- 
opened from the point at which it was left in 1866 ; that if this amount 
exceeded the Rs. 18,000 declared in 1867 to be due to J5, satisfaction of A'e claim 
to that extent should be entered up and the balance reco vered from B ; ana 

• First Appeal, No. 103 of 1887, from a decree of Pandit Ratan Lai, Subordinate 
Judge of Banda, dated the 30th April, 1887. 
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that this course, if not striotly in acoordanco with the letter, wae in accordance 
with the spirit, of ss. 246, 247 of the Civil Procedure Code, and at all events 

should be allowed on principles of natural equity. 

Held also that until the amount due to A had been definitely ascertained in 
the execution department, B’s right to maintain his set-off did not arise ; that 
the set-off Q189} was therefore not barred by limitation ; that the order ot 
January, 1867, was equivalent to a decree for the amount declared thereby as due 
to B ; that when the execution department had determined the amount due to 
A, that decision also would be a decree, and that s. 246 of the Code could then be 

applied. 

THE facts of this case are fully stated in the judgment of Straight, J. 
Munshi Hanuman Prasad, for the appellants. 

Munslii Ham Prasad, for the respondents. 

STRAIGHT, J. — This is a first appeal on the execution side from an 
order of the Subordinate Judge of Banda refusing an application of the 
judgment-debtors, appellants, the nature of which 1 will presently explain. 
Before doing so it is necessary to state the facts connected with the litiga- 
tion out of which it arose. In the year 1863 Raghunath and others, the 
ancestors of the now decree- holders, respondents, brought a suit in the 
Court of the Judge of Fat eh pur against Hatti Dubai and others, now re- 
presented by the judgment-debtors, appellants, for a declaration of their 
right to and possession of certain immoveable property and mesne profits 
valued at Rs. 76,099- 12 - It, and on the 28th July oi that year the Judge 
gave the plaintiffs a decree in full for their claim. The defendants appealed 
to the Sadr Diwani Adalat, and that Court, on the 26th November, 1864, 
so far modified the Judge’s decree as to hold the defendants entitled to 
retain one-third of the property with proportional mesne profits, hut 
maintained it as to two-thirds. Hatti Dubai then appealed from this 
decision to their Lordships of the Privy Council in regard to the two- 
thirds as to which the Judge’s decree had been sustained, while the plain- 
tiff’s rested content; and in the result their Lordships, on the 24th March, 
1873, affirmed the decree of the Sadr Diwani. For convenience I will 
call this decree A. 

In 1861 Hatti Dubai, ancestor of the judgment-debtors, appellants 
before us, had also brought a suit against the ancestors of the decree- 
holders, respondents, for immoveable property and mesne profits valued 
at Rs. 49,583-10-6^, which was dismissed by the Principal Sadr Amin of 
Banda on the 27th of June, 1861. He then preferred an appeal to the 
Sadr Diwani Adalat, and on the 15th of August, 1863, that Court modi- 
fied the decree of the first [100] Court by giving the then plaintiff’ one- 
third of the property claimed. This decree was also appealed by the 
plaintiff Hatti Dubai to their Lordships of the Privy Council with regard 
to the two-thirds dismissed, and this appeal was consolidated with that 
mentioned as preferred from decree A and was disposed of by their Lord- 
ships in the manner I have already indicated. Under the decrees affirmed 
Hatti Dubai had been declared entitled to mesne profits for the years 1860 
(1267 fasli) and thenceforward to date of possession, which were left to bo 
determined on execution. This decree 1 will call decree B. 

Now as to the execution proceedings in regard to decree A. The first 
application was made in September, 1863, and this was struck off on 
tho 28th March 1864. A second application was made in July, 1864, 
which was also struck off in March, J865. In September, 1865, tho 
decree-holders were awarded possession of the villages decreed, hut an 
application then pending as to mesne profits was stayed. On the 17th of 
April, 1866, the decree-holder filed a petition, praying that an account 
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might be taken of the mesne profits due to them under their decree B, and 
“ after setting off the amount due to the other on whichever side whatever 
surplus is found may be realized by the party entitled to it." It would 
appear from the petition that the amount of mesne profits claimed by the 
decree-holders was Rs. 55,066-9-1^, and as the appeals were pending to the 
Privy Council, they were called upon to file security for that amount as a 
condition to their application being allowed, so as to provide for restitution 
in the event of the appeals succeeding, but according to an order of the 12th 
September, 1866, this they failed to do and their application was struck 

off. 

As to the execution proceedings with regard to decree B, that was 
first executed on the 31st March, 1864, and the decree-holders were put 
in possession of the one-third of the property decreed to them. There 
were also certain proceedings taken under that decree with regard to mesne 
profits, and from them it seems that the decree- holders had applied to 
execute their decree for Rs. 24,159-15-9^ mesne profits, but that this had 
been objected to by the judgment-debtors, decree- holders of decree A, on 
the ground that the mesne profits recoverable by them under their 
[1913 decree were much larger. Upon this application the Court granted 
a stay of execution. By a subsequent proceeding of the 26th January, 
1867, in regard to decree B, the Court found that Rs. 18,165-12-9? was 
the amount to which the decree- holders of decree B were entitled in 
respect of mesne profits. This closed the execution proceedings of that 
sta <f e of the matter. As I have already stated, their Lordships of the 
Privy Council determined the consolidated appeals in regard to both decrees 
on the 24th March, 1873. On the 25th February, 1885, the decree-holders 
of decree A applied for execution of the order of their Lordships to this 
Court, and in the ordinary course it was sent to the Subordinate Judge 
for execution. The decree-holders of decree B then filed before the 
Subordinate Judge an application praying to have the amount of the mesne 
profits to which they were entitled under the decree applied by way of 
set-off. The Subordinate Judge refused to do so, and his order was 
appealed to this Court, which, on the 17th of December, 1886, allowed 
the appeal in a judgment the terms whereof are set out in the decision of 
the Subordinate Judge which is now before us in appeal. The Sub- 
ordinate Judge has now in eff ect found that as only the two-thirds of 
the property decreed by decree A and dismissed by decree B was made 
the subject of the appeals to their Lordships of the Privy Council, while 
as to the one-third decreed to the appellants and never questioned by the 
respondents in appeal or by cross-objections the decree of the Sadr Diwani 
Adalat was left untouched, nothing was due to the appellants under the 
order of their Lordships, and further, that “ inasmuch as there is no 
decree in existence regarding which the provisions of ss. 246 and 247 may 
be carried out, the Court cannot grant set-off. If both parties had 
produced their respective decrees as provided by s. 246, then proceedings 
would have been taken under ss. 246 and 247. As this has not been 
done, the Court is helpless and can only execute the decree produced 


before it." , . 

The matter, therefore, seems to stand thus : in 1867, when the appeals 

l>V the appellants were pending in the Privy Council, the appellants had 

obtained possession of the one-third of the villages decreed them and the 

respondents of their two-thirds, which latter property alone was the subject 

of the appeal. As to the one-third that had passed beyond the. region of 

controversy, ’.-and in any event [192] the appellant was entitled to mesne 
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profits in regard to it, up to the 26th of January, 1867, to the amount of 
Rs. 18,165-12-9^. But as to this sum it seems clear to me from what 
appears in the last sentence of the Sadr Amin’s decision of that date that 
he held over granting execution in respect of it pending the decision of the 
Privy Council appeals. In other words, the Court decreed the decree- 
holders of decree B execution of their decree for mesne profits until it had 
been determined by their Lordships whether the decree-holders of decree 
A were entitled to the two-thirds of the property as to which they claimed 10 A 188 = 
their mesne profits, and indeed this was in accordance with the prayer of 8 A.W.N, 
the petition put in by them asking for such a stay of execution, which 
was granted by the order of the 11th July, 1866. It seems to me, there- 
fore, that if there was error in the proceedings, which I am not now deter- 
mining, that was an error of the Court in which both parties acquiesced 
and indeed by their own action brought about, and of which neither should 
be allowed to take advantage to the detriment of the other. As admittedly 
both parties had obtained possession of their shares in the properties 
at the time of the Privy Council appeals being preferred, in the pro- 
portions which by their Lordships’ order affirming the decrees of the 

Sadr Diwani Adalat were found to be the excent of their legal rights, 
each of them was entitled to an amount of mesne profits against the 
other up to the date of such possession being given, and as to the 

appellants that had found to be Rs. 18,165-12-9^. while in regard to the 

respondents it was alleged to be Rs. 56,066-9-12, but the accuracy of 
this sum was not determined and still remains to be decided. In my 
opinion this latter question ought to be re-opened at the point at which 
it was left in 1866, and that when it has been ascertained what the 
respondents are entitled to if it exceeds the Rs. 18,165-12-9^ declared 
by the order of the 26th of January, 1867, to be the amount of mesne 
profits due from the respondents to the appellants, satisfaction of the claim 
of the respondents to that extent should be entered up and the balance be 
recoverable from the appellants. s^This is what it appears to me my brothers 
Oldfield and Brodhurst contemplated being done when they made their 
order of the 17th of December, 1886, and even if it is a course not 
strictly in accordance with the letter of s. 246 or 247 of the [193] 

Civil Procedure Code, which I am far from conceding, it is certainly 
within their spirit and under any circumstances, on principles of natural 
equity, ought to be sanctioned. One point only remains. ft is said that 
the set-off the appellants now claim is barred by limitation, as it was not 
put forward until more than twelve years from the date of the order of 
their Lordships had elapsed. It is clear that the respondents were the 
parties who under the order of their Lordships were released from the stay 
that had been put upon their proceeding, with execution for mesne profits 
by the order of the lltli of July, 1866, and that they took this view of the 
matter is shown by their application of the 25th of February, 1885. It 
was well known to the appellants that the unascertained amount of the 
claim of the respondents against them was in any event sure to be consi- 
derably in excess of the amount to which they had been declared entitled 
by the older oi the 26th ol January, 1867, and until steps were taken 
by the respondents to have it ascertained, it was useless lor them 
to claim a set-off — indeed the order of the 26th of January. 1867, 
seemed to contemplate their adopting that course. The respondents 
are now seeking to open up the question of mesne profits which was hung 
• up by the Sadr Amin in 1866 and 1867, and in regard to which they 
themselves had recognised the right of the appellants to maintain a set» 
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off for the counter mesne profits due to them upon the basis of the order 
of their Lordships of the Privy Council of March, 1873. Their application 
for execution, though delayed till almost the last moment, is within time , 
but until the execution department has ascertained definitely whether the 
whole of the Rs. 55,066-9-1$ claimed by them in 1866 or what part of it 
was due, the right of the appellants to maintain their set-off, the amount 
of -which had been ascertained, did not in my opinion arise, and I 
therefore, cannot hold that any bar of limitation stands in their way. The 
order of the 26th January, 1867, which they hold, declaring their right 
to Rs. 18,165-12-9$, is equivalent to a decree for that sum, and in my 
opinion, when the execution department lias in the proceedings out of 
which this appeal has arisen determined the sum to which the respondents 
are entitled, that will also be a decree, and thus the provisions of s. 246 
of the Civil Procedure Code can be applied. 

[ 194 ] Such being the view I hold, I decree the appeal with costs, 
and setting aside the order of the Subordinate Judge, direct him to dispose 
of the execution proceeding now pending in his Court with advertence to 

what I have said in the course of this judgment. 

BRODHURST, J. — I concur. Appeal allowed. 


10 A. 194 = 8 A.W.N. (1888) 53. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. ' 

Abdul Rahman and another {Plaintiff) v. Behari Puri {Defendant).* 

[2nd February, 1888.] 

r 

Suit to establish right to sell propertxj in execution of decree enforcing 7tj/po^cfliion-- 
Suit against -purchasers not parties to decree— Judgment-debtor declared insolvent 
pending suit — Decree-holder scheduling his decree tinder Civil Procedure Code , 
^ 352 Effect of schedule not to make suit unmaintainable. 

A suit to establish a right to bring to sale certain moveable property in execu- 
tion of a decree for enforcement of hypothecation was brought against persons 
who were not parties to that decree and had purchased in execution of a prio 
decree. Pending the suit, one of the judgment-debtors under the hypothecation 
decree* was declared an insolvent, and the plaintiff scheduled his decree as a 
claim under s. 352 of the Civil Procedure Code. 

Held that the scheduling of the decree had not the effect of superseding 
creatine another decretal right in addition to and independent of it, and d,d . D 
make the suit, which was founded on a new and different cause of action agains 
persons who were not parlies to the decree unmaintainable. 

[D., 14 A. 358 (359) = A.W.N. 892, 36]. 

The facts of this case were as follows : — On the 12th March, 1886, 
one Mata Ghulam obtained against Ram Din and Gulab Kuar a decree 
upon a hypothecation bond by which two palkigaris were hypothecate • 
The decree contained an order that the two garis were to be soJu 
satisfaction of the hypothecation. After this, one Goshain Behari rrn , 
in execution of a money decree against Ram Din, attached the same ' 
i*ar is and caused thorn to he advertized for sale, the notification announ- 
cing the lien upon the garis under Mata Ghulam's decree. He 
purchased Mata Ghulam’s decree. At the sale in execution of Benan, 

J . . . Firet Appeal No. 126 of 1887 from , an order. ofaPandit^Bausi Dhar, Bubordinata 

Judge of Allahabad,. dated the 25th June, 1887. . 
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Puri’s original decree, one Nahori purchased one of the garis and after- 
wards sold it to Abdul Rahman. The other was pm-chased by Sukun. 

Behari Puri then proceeded to put in force the decree which he had 
purchased from Mata Ghulam by attachment of the [ 195 ] two garis. 

To this attachment objections were raised by Abdul Rahman and Nahori, 
upon which, on the 31st July, 1886, the garis were released. Behari Puri 
thereupon instituted the present suit under s. 283 of the Civil Procedure — ■ — 

Code to establish his right to bring the property to sale in execution of 1® A. 194 — 
Mata Ghulam’s decree. 

This suit was instituted in the Court of the Munsif of Allahabad. 

While it was pending, Ram Din, one of the judgment-debtors under the 
decree obtained by Mata Ghulam, applied to the Subordinate Judge of 
Allahabad for a declaration of insolvency, and in his application, under 
s. 345 of the Civil Procedure Code, he mentioned the decree held by the 
plaintiff among the pecuniary claims against him. The Court issued 
notice to the plaintiff among other creditors, and on 20th November, 1886, 
frameck a schedule under s. 352 of the Code, in which the decree was 
entered among the debts of Ram Din. 

At the hearing of this suit the Court of first instance held that the 
suit was unmaintainable, on the ground that, under s. 352 of the Code, 
the declaration of insolvency was to be deemed a decree in favour of the 
plaintiff superseding that which he had purchased from Mata Ghulam, 
and in respect of which the suit was brought, and that the plaintiff could 
not seek any remedy apart from the insolvency proceedings. The Court 
accordingly dismissed the suit. On appeal, the Subordinate Judge set 
aside the decree and remanded the case for retrial under s. 562 of the 
Code. The defendants appealed to the High Court from the order of 
remand. 

Pandit Sunder Lai, for the appellants. 

Munshi Hanuman Prasad and Lala Juala Prasad for the respondent. 

Brodhurst and Tyrrell, JJ. — A few facts may be stated in this 
matter. Two persons. Ram Din and Gulub Kuar, mortgaged certain 
carriages to one Mata Ghulam, who, on the 12th May, 1886, brought a 
suit to recover his money and obtained a decree which declared that the 
carriages in question were charged with the debt and were liable to sale 
in satisfaction of it. The respondent here is the assignee of that decree 
from Mata Ghulam. The respondent was himself a decree-holder against 
the same Ram Din mentioned above for another debt, and in execution of 
that decree [ 196 ] he got one of the carriages sold, and it was bought by 
persons who transferred it to the present appellants. The respondent in 
execution of that decree of Mata Ghulam attempted to enforce his charge 
against one of the carriages, but was defeated by an order of the Court 
executing the decree made on the 31st July, 1886, and that order has given 
rise to the present suit which lias been brought under the provision of 
s. 283 of the Civil Procedure Code. Tho respondent, against whom the order 
of the 31st July, 1886, was made, has instituted this action to establish 
the right which he claimed to the carriage in dispute, and he has coupled 
with this suit a claim for damages in the event of it being found that the 
defendants have improperly converted the carriage and made it unavailable 
in satisfaction of his claim. 

The Court of first instance held that this action was not maintainable. 

The lower Appellate Court reversed that finding and remanded the case for 
decision under s. 562 of the Civil Procedure Code. There is no doubt 
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that that order was correct in one respect ; that there were no materials 
on the record which would enable the Court of first appeal to determine 
the case for itself. But in this appeal it is contended by the defendant 
that the present action is unsustainable, inasmuch as the plaintiff (res- 
pondent) has had to take action under s. 352 of the Code, and because 
Mata Ghulam’s decretal debt was scheduled in his favour by the Court 
exercising insolvency jurisdiction at Allahabad, the insolvent in question 
being Ram Din. one of the judgment-debtors under Mata Ghulam’s decree. 

Mr. Sunder Lai has argued with much force that the effect of the res- 
pondent scheduling his decretal claim under Mata Ghulam’s decree against 
Ram Din is that Mata Ghulam’s decree has been superseded and put out 
of existence, and that to allow the respondent to maintain the present 
action would be to put him in the position that, while holding a new 
decree in supersession of Mata Ghulam’s decree, he might obtain another 
and independent remedy with regard to the same original debt which was 

the subject of the decree of the I2th May, 1886. 

It seems to us that there is more ingenuity than force in this conten- 
tion. The scheduling of the respondent’s claim under s. 352 [197] with 
reference to Mata Gulam’s decree, had not the effect of superseding that 
decree or of creating another decretal right in addition to it or independent 
of it, and therefore there does not, out of this circumstance alone, arise 
any impediment to the maintenance of the present action, which, as we 
said above, is brought under s. 283 of the Code to establish against persons 
who are strangers to the decree of the 12th May, 1886, the right which 
the respondent claims to have in the carriage which was the subject of 
that decree, but has now passed into the possession and control of stran- 
gers to that decree. 

It seems to us that the present action is founded upon a new and 
different cause of action, and being brought against persons who are not 
parties to Mata Ghulam’s decree, there can be no question of the com- 
petence of the respondents to maintain his present action. The appeal 
is dismissed with costs. Appeal dismissed . 
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PRIVY COUNCIL. 

Present : 

Lord Fitzgerald . Lord Hobhouse , Sir B. Peacock , and Sir R. Couch. 

[ o,i appeal from the High Court for the North-Western Provinces .] 

and others ( Defendants ). v. Gang A Parsad {Plaintiffs.) 

[I3th and 14th December, 1887. J 

Shares in village held by wife of former proprietor -Stridlian —Mitakshara— Mutation of 
names in the settlement record. 

A share in a patidari village given by a Hindu proprietor to his wife may 
become her stridhan, within the contemolation of the Mitaksbaia, section li, 
cl. 1, enabling her to make a valid gift of it. 

A transfer from a husband of a share in a village was not formally carried ou , 
otherwise than by its being evidence by mutation of names in the settlemen 
record ; and a son, claiming as his father’s heir, alleged that his mother s na 

was oniy used benamx by the father. 

Held that a finding that such mutation was not for the purpose of putting tue 
property into the name of the wife, benamx for the husband, but for her 
benefit, was substantially correct. 
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Appeal from a decree (23rd January, 1883) of the High Court 
reversing a decree (15th July, 1880) of the Subordinate Judge of Aligaih. 

The question on this appeal was whether a widow, whose deceased 
husband had beon in his lifotimo a lambardar and pafc-[198] tiuai in tho 
pattidari village o*f Shahpur Thator, tahsil Iglas, in the Aligarh district, 

was herself the owner of shares in the village, recorded in her name in 

the settlement record, or that husband had been, till his death, the actual ^ ^ 
proprietor, holding them in the name of his wife. He had gradually ^ 29 = 

acquired all the shares in the mouza, which originally consisted of three ^ g aP p,(j j 
thokes, and on his application, by petition filed in 1862, all tho shares 

were entered in the name of his wife. 

This petition stated that he, Ganesh Singh, in partnership with his 

wife, Musammat Thakro, was a shareholder of mauza Shahpur Thator, 
and applied for the striking out of his name as a sharer in that mauza, 
and the name of Thakro alone should be entered as the proprietor of all 
the shares, as the administration paper was then being written. Whether 
the dakhil kharij that followed represented a merely nominal, or an actual, 
transaction was the question in this suit ; which was brought by Ganga 
Parsad, the son of Ganesh Singh, who died on the 12th October, 1872, 
leaving Thakro, his widow, by whom he had one son, the said Ganga Par- 
sad, and two daughters. He also left another son Hipchand, by another 
wife, a minor when this suit vvas brought. He made a will it was said, 
five days before hi 9 death, leaving all his estate to his sons in equal parts. 

Upon the assumption that the name of Thakro was entered “ ism-farzi" in 
respect of this mouza, Ganga Parsad, w r ould have bad only a moiety. But 
he claimed to have inherited the whole mouza, alleging that Ganesh Singh 
had, by effecting mutation of names, as above stated, exempted it from the 
operation of his will. The plaint stated that Ganesh Singh acquired the 
whole of tho mouza by taking mortgages of shares of other shareholders, and 
by purchases, partly in his own name, and partly in Tbakro’s name ; and 
that in 1862 he caused her name to be recorded as owner of the entire 
property, although the mouza remained in his possession. That after 
Ganesh’s death in 1872, the mouza remained under the plaintiff’s manage- 
ment. Also that the deed of gift executed by Thakro on the 6th May, 

1878, in favour of her daughters, was false in describing the mouza as her 
acquired property and stridhan. 

The defence insisted on Thakro’s having bad a beneficial ownership. 

The defendants’ written statement was that Ganesh Singh [199] “had 
given away his entire share consisting of 679 bighas 2 biswas in the dis- 
puted village to his wife Thakro, before the birth of the plaintiff, and put 
her in proprietary possession. The Musammat herself purchased 636 bighas 
13 biswas of the mouza, and thus under two different titles she had been 
in possession of the entire village for more than 12 years.” 

On issues framed to question the point, the Subordinate Judgo, Saiyed 
Farid-ud-din Ahmad, Khan Bahadur, found that the whole of tho shares 
were the property of Thakro, and, up to the uato of the deed-of-gift by her, 
had remained in her possession. The first of the three thokes of which 
the mouza at onetime consisted was bought in 1845 in the names of tho 
father and brother respectively of Ganesh Singh, who afterwards obtained 
dakhil kharij in his own name. The second thokc was lot in farm, as a 
settlement operation, to Ganesh Singh about 1847 : and he, in 1848, bought 
up the rights of the proprietors in his own name In the same year the 
rights of other proprietors of shares wore bought at auction in the name of 
Thakro to the extent of 205 bighas 4 biswas. The shares in the third thoke 
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were taken in mortgage in 1847, in the name of Thakro as mortgagee, and 
afterwards in the same year Ganesh Singh bought up the rights, subject 
to such mortgage, of seven proprietors, to the extent of 276 bighas 
biswas, at a sale in execution of decree. The Subordinate Judge also held 
that the mouza had become Thakro’s stridhan, or separate property, and, 
as such, was transferable by gift. He also having fixed an issue bo this 
effect, “ if the mouza be held to have been owned by Ganesh Singh, is the 
plaintiff entitled to sue for sole possession thereof, when the other son, Dip 
Chand, is alive?" Held, on this issue, that the plaintiff could not, 
consistently with claiming an exclusive title, rely on an exclusive title 
through Ganesh Singh ; inasmuch as the fact, if true, that the mouza 
remained Ganesh’s property till his death, would have brought in Dip 
Chand as entitled to one-half. 

The plaintiff appealed to the High Court denying that Thakro had 
any " exclusive property, or transferable right, in the mouza and he again 

asserted his sole right of inheritance. ^ . • 

The High Court (Straight and Tyrrell, JJ.) held that the plaintiff 
had made good his appeal “ on the ground that the record [200] of his 
mother’s name was of the commonplace ism-farzi character, and that she 
consequently, and in fact, never had any possession of the property in any 
way adverse to Ganesh Singh, its owner, or to the plaintiff, who, with 
his half-brother, Dip Chand, was his heir." 

The High Court thereupon decreed that the plaintiff should recover 
possession of the whole of the property, in which he was declared to be 
only entitled to a half share, the right of the donee from Thakro being 
declared null and void, and it being further declared that the decree should 
not affect the rights and interests of the minor son, Dip Chand. 

On this appeal 


Mr. J. Graham , Q.C. , and Mr. H. Coivell , for the appellants, contended 
that the beneficial ownership of Thakro had been proved ; and that her gift 
was valid, as having been made of her stridhan. The decree of the High 
Cou rt was erroneous. Dip Chand’s interests, if he had any, could not 
be protected in the way attempted by the decree, which, on the face of it, 
showed that the case sought to be made out was an inconsistent one. 
They relied on prior representations made by the plaintiff himself, and 
on the evidence generally, as showing that the name of Thakro had 
not been used merely for that of her husband, but as indicating a real 

ownership. 

Mr. J. D. Mayne , and Mr. J. G . With, for the respondent, relied 
on the evidence as to the actual management of the land comprised in the 
shares. This had been throughout in the hands, first of Ganesh Singh 
and then of his son Ganga Prasad. Thakro had been proprietor in name 
only ; and the judgment of the High Court was right. 

The cases referred to on both sides were Nawab Azimut Ali v. Sura- 
warnn Mull (1) Oman Par shad v. G and harp Singh (2), Sreeman Chunder 
Dey v. Gopaul Chunder Chuckerbutty (3), Gopeekrist Gosain v. Gunga- 

persaud Gosain (4). • 

Counsel for the appellants were not called upon to reply. 

Their .Lordships’ judgment was delivered by Sir B. PEACOCK. 

[201] Sir B. Peacock. — This is an appeal by Musammat Thakro 
and other ladies against Ganga Prasad, the respondent. The appe al is 

(2) 14 I. A., 127 = 15 0. 20. . i 

(4) G M. I. A. 53. 


(1) 13 M. I. A. 395. 
(3) 11 M. 1. A. 28. 
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from a decree of the High Court of the North-Western Provinces at Alla- 
habad. The suit was brought by Ganga Prasad against Musaramat 
Thakro, his mother, and the other ladies, who were the daughters of 
Musammat Thakro, in whose favour the mother had executed a deed of 
conveyance. The plaintiff alleged that his father, Ganesh Singh, “ had a 
large property ; that he, on different occasions, by mortgage and private 
and public purchase, having obtained mauza Shahpur Thator, in his own 
name, as well as in the name of Musammat Thakro, plaintiff’s mother, 
himself remained in possession thereof. Subsequently, in 1862 and 1863, 
the name of the said Musammat was recorded in respect of the entire pro- 
perty in the said mauza, though the said Ganesh Singh continued in 
possession of it.” He then alleged that on the 12th October, 1872, 
Ganesh Singh executed a will, and “ on the 7th October, 1872, died, 
and that Musammat Thakro, plaintiff’s mother, continued to live with 
him (plaintiff), and the village in dispute, like other paternal estates, 
remained under the management of the plaintiff .” Then he proceeded 
as follows : — *' On the 6th May, 1878, the said Musammat Thakro 
executed a false deed-of-gitt ” — by which he meant a deed-of-gift 
which she had not the power to executo — “ of the said mauza in 
favour of her two daughters, Musammats Had ha and Bhawnni, des- 
cribing the said mauza to be her acquired property and stridhan , and 
thus effected the plaintiff’s dispossession ever since the Musammat began 
to live separate, which is the time when the cause of action arose. The 
village in dispute being the acquired property of the plaintiff’s father, who 
had simply on account oi affection caused the name of Musammat Thakro 
to be entered, the latter was not, under the Hindu law\ competent to 
transfer the property to her daughters. The plaintiff is in overy way 
entitled to get the property. Tne plaintiff therefore seeks for the follow- 
ing reliefs : (1) that the plaintiff ’s right may be declared in respect of the 
disputed property, and the deed-of-gift executed on the 6th May, 1878, by 
Musammat Thakro, defendant, in favour of Musammats Bhawani and 
Hadha, be declared invalid, void and inoperative, as far as the plaintiff’s 
right is concerned ; (2) that both the last-mentioned [202] defendants 
may be dispossessed of the disputed mauza, and their right as donees 
declared null and void.” 

A written statement was put in on behalf of the ladies, and the case 
being tried by the Subordinate Judge, he raised several issues, the principal 
one of which was the fourth : “ Whether Shahpur, the village in dispute, 

is wholly or partly the personal property of Ganesh Singh ; and he alone 
remained in possession as long as he lived, and since his death the plain- 
tiff remained in possession thereof till the date of the accrual of the cause 
of action, and is therefore entitled to possession thereof ; or the village in 
question is wholly or partly the personal property of Musammat Thakro. 
the widow of Ganesh Singh, deceased, who has been in possession thereof 
for more than 12 years, and the defendants are in possession from the 
date of gift, and the plaintiff’s claim is therefore barred by lapse of time and 
he has no right in the property in dispute.” Upon that the Subordinate 
Judge says: — “Just as the defendants have not proved their assertion, so 
the plaintiff also has not proved that Ganesh Singh fictitiously transferred 
that amount of land of the village of Shahpur Thator which was in his 
□ amo to Musammat Thakro. Tne question really was whether, when the 
mutation of names was made from the name of Ganesh into the name of 
his wife, it was his intention to transfer the property into the name of his 
wife benami for him. The Subordinate Judge upou this point says : “ In 
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short, a careful consideration of all the oral and documentary evidence and 
presumptions and probabilities clearly leads the Court to infer that the 
whole of the village in dispute is the property of Musammat Thakro, and is 
not the estate left by Ganesh Singh, and that up to the date of the deed- 
of-gift in question it remained in her possession.” The Subordinate Judge 
therefore found in substance that the mutation of names in 1862 was not 
for the purpose of putting the j;)roperty into the name of the wife benami 
for the husband, but for her own benefit. 

Upon appeal to the High Court that Court came to a different con- 
clusion. They held that the property was put by the husband, into the 
name of the wife to hold it benami for him, and that consequently the 
property remained the property of the husband, and [203] that the wife 
had no power to assign it to her two daughters although it stood in 
her name. 

A considerable part of this property, as shown by the Subordinate 
Judge in his judgment, was purchased in the name of Ganesh, the husband, 
and certain other parts in the name of the wife. The wife gave evidence 
that that portion of the property which was purchased in her name was 
purchased for her benefit and with her own money. It is unnecessary to 
decide whether the part of the property which was purchased in the name 
of the wife was purchased with her money or with that of her husband, 
because even if the property which was purchased in the name of the wife 
was the property of the husband as w T ell as that which was purchased in 
his own name, the question still remains whether, when the husband 
allowed the mutation of names from his name into the name of his wife, 
he intended that mutation to operate for his own benefit or for hers. 

The wife in her evidence in the cause stated that in the year 1847, 
when the husband was about to marry a second wife, that portion of the 
property which had been purchased in the name of the husband was made 
over to her in consideration of his being about to marry a second wife, 
and that afterwards the other portions of the property were bought in her 
name, so as to make the whole her property. 

In the Mitakshara, section 11, clause 1, speaking of the nature of 
stridhan , it is thus stated : Wbat was given to a woman by the father, the 

mother, the husband, or a brother, or received by her at the nuptial fire, 
or presented to her on her husband’s marriage to another wife, as also any 
other separate acquisition, is denominated a woman’s property. It is 
not unusual for a husband, upon bis being about to marry a second 
wife, to make a present to his first wife, and if he does so the property 
presented becomes her stridhan according to the doctrine above laid 


so 


nown. The wife says that in the year 1847, when the husband was about 
to marry a second wife, he did make her a present of the property which 
had been purchased in his own name. Although the High Court has found 
that there was no actual proof of that fact, it is not improbable that the 
husband, when about to marry a second wife, should have stated to his first 
[204] wife that he would appropriate that part of the property which he 
had purchased in his own name as a present to her in consideration of 
his being about to marry the second wife. The statement of the wife is 
corroborated by the fact that in the year 18(32 he caused the property to 
be changed from his own name into thac of his wife. Oa the 4th March, 
1862 he says : — In partnership with my wife, Musammat Thakro, 
I am' the lambardar and a shareholder of mauza Shabpur Bhatai, pargana 
Gori. Now, of my own free will, I pray that my name as sharer in the 
said mauzd be expunged, and that of the said Musammat alone be entered 

136 



THAKRO V. GANGA PARSAD 


10 All. 205 


VI] 


as proprietor of both the shares, as the village administration paper is 1887 
being written now. I have no longer any claim.” If when he was about Deo. 13 & 14 
to marry the second wife he told his first wife that he would make her 
a present of the property and did not carry out the gift by an actual deed, PRIVY 
and in 1862 caused a mutation of names declaring that he had then no COUNCIL. 

longer any claim to the property, that would not show that he was 

causing the mutation in order that the wife might hold it bcnami for 10 A. 197 

him. There vvas a complete mutation of names from the husband of 15 I. A. 29 = 

all that he possessed in the village of Shahpur into the name of the wife. 5 Sar. P.C.J. 

The subsequent purchases were made in the name of the wife. If he 133. 

intended the subsequent purchases, though made with his own money, 

to be made in the name of his wife, the probability is that he intended 

the whole of Shahpur to be vested in her as her stridhan. The plaintiff 

claims it as his own property. It is to be remarked that by the second 

wife his father had another son, Dip Chand. If the property had been 

transferred in 1862 into the name of Thakro, benami for the father, it 

would have remained the father’s property, and being the father's property 

would have descended to his two sons. Put the plaintiff does nob claim 

it as being the property of the two sons. He claims it as his own property, 

and as having been put into his mother’s name in order that he might 

become entitled to the benefit of it ; not that it was put into his mother’s 

name in order that it might be held by the mother benami for the benefit 

of the father. 

Several documents were put in. There is a copy of a petition* 1 by 
Ganga Parsad against Musamrnat Thakro, his mother, and Musammats 
Radha, and Bhawani, his sisters.” That was dated in [205] 1878, after the 
mother had executed the conveyance in favour of her daughters. In para- 
graph 3 he says : — ” The appellant’s father caused the name of Musamrnat 
Thakro, mother of the appellant, to be entered in respect of the property 
through some policy. The name of the appellant’s mother was entered 
simply with a view that the children born of the other wife of the appel- 
lant’s father might not get a share in this property, and that the appellant 
alone might get it.” The father, when he made this transfer of Shahpur into 
the name of the mother, did not appear to have had any creditors or any 
particular reason for putting this portion of his property into the name of 
the mother instead of allowing it to remain in his own name, unless it was 
for the purpose of giving the mother a benefit. If he had intended to put 
the property into the hands of the mother in order to conceal it from 
his creditors, and to make it appear that it was his wife’s property instead 
of his own, the probability is that ho would have done the same with regard 
to his other property, and not only in respect of this particular village. 

The representation on the part of the plaintiff shows that whatever 
the object of his father in making the mutation was, it was not to pub the 
property into the hands of the mother to hold it benami for the father. If 
he bad put it into her hands with that object, the two sons would have 
become entitled to it ; but the case of the plaintiff is that the object of 
the father in putting it into the name of the mother was that the issue of 
the second wife should have no share in it. 

Further, a petition of guardianship was pub in evidence. It was an 
application by Ganga Parsad, the plaintiff. He there says : — “ My father, 

Ganesh Singh, died in October, 1872, leaving two sons, i. c., myself and 
Dip Chand, a minor ” — that is, the son of the second wifo — ” who is now 
years old, as his heirs, and we two sons of the deceased are owners in 
equal shares of the property left by him.” If the property remained the 
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father’s, Shahpur, as well as all the other properties, would have been the 
joint property of the two sons, Dip Chand and himself ; but in a schedule 
to the petition particularising the property which his father left, he 
excluded Shahpur. That was either a gross fraud upon his bro-[206] 
ther, whose guardian and trustee he then was, with the intention of 
causing it to be believed that Shahpur, which was held, as he'alleged, by 
his mother for the benefit of his father, was not the property of his father, 
or he must have believed at the time that the property was put into the 
hands of the mother, not benami for the father, but for some other purpose. 
He afterwards filed a list of the property left by his father, in which 
Shahpur is excluded, which shows that there was no mistake in the 
omission of Shahpur. In both these documents Shahpur is excluded as 
property left by the father, which if left by the father would have belong- 
ed to himself and his brother. In his evidence, he says : — “I know and 
consider Shahpur Bhatai to be my own share and not that of Dip Chand.” 
In the face of these statements he cannot now contend that the property 
was held by his mother benami for his father. He contended at one 
time that the propertj' was put into his mother’s name benami for 
himself. If that were so, it was for him to prove the fact, which he was 

unable to do. . , 

Looking at the conduct of the plaintiff and at the representations which 

he made, which would have been grossly fraudulent if the property had 
been in the mother’s name benami for the father, their Lordships have 
come to the conclusion that the case of the plaintiff is not made out, viz., 
that the property was put into the hands of the mother benami for the 
father. Their Lordships do not believe that it was put into the hands of 
the mother for the purpose of giving the plaintiff the sole interest in the 
property, or that it was put into the hands of the mother benami for the 

Under these circumstances their Lordships think that the High Court 
came to an erroneous conclusion in reversing the judgment o 0 
Subordinate Judge UDon the fourth issue, in which he found, upon the 
evidence and upon the statements of the plaintiff, that the property wag 
the proDerty of Thakro and not the property of the plaintiff. The plaintiff 
even in his plaint does not state that the property was that of himself and 
Dip Chand, but claimed it as his own property. Dip Chand was no party 
to the suit, as he ought to have been if the property was that of the father^ 

Their Lordships will therefore humbly advise Her Majesty that the 
decree of the High Court be reversed and the decree of [207J the > Subo 
dinate Judge affirmed, and that the respondent be ordered ' to pay the ^ costs 
of the appeal to the High Court. The respondent must also pay the costs 

of this appeal. allowed. 

Solicitors for the appellants : Messrs. Ford , Banken Ford , and 
F01 ^Solicitors for the respondents: Messrs. Pritchard and Sons. 
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10 A. 207 = 8 A.W.N. (1888) 86. 

APPELLATE CRIMINAL. 

Before Mr. Justice Mahmood. 

Queen-Empress v. Maru and another. [16th January, 1888.] 

Evidence — Witnesses — Competency of persons of tender years — Act I of 187 2 (Evidence 
Act ), s. 118 — Judicial oath or affirmation — Act X. of 1873 ( Oaths Act) ss. 6, 13 — Omis- 
sion to take evidence on oath or affirmation. 

S. 6 of the Oitbs Act (X of 1873) imoeratively requires that no person shall 
testify as a witness except on oath or affirmation ; and, notwithstanding s. 13 of 
the same Act, the evidence of a child of eight or nine years of age is inadmissible 
if it has been advisedly recirded without any oith or affirmation. The Queen v. 
Seioa Bhogta (1) dissented from. 

The nature of judicial oaths and affirmations and the history of Indian legis- 
lation on the subject discussed. 

[Dies. -31 P.R. 1889 Cr ; IG B. 359 (365) ; R.— 11 A. 183 (18G) =9 A.W.N. 65 ; 16 M. 
105 = 1 Weir 826 ; 20 P.R (1902) Cr ; 11 C.P.L.R. 1G (17); 2 L.B.R. 322 ; 
10 O.C. 337 (339) =7 Cr. L.J. 89.] 

The facts of this case are stated in the judgment of the Court. 

The appellant was not represented. 

The Public Prosecutor (Mr. G. E. A. Boss) for the Crown. 

Mahmood, J. — In this case the two prisoners, Maru and Fatteh, 
were tried together and both have been convicted. The prisoner Maru has 
been convicted under s. 363 of the Indian Penal Code and sentenced to two 
years’ rigorous imprisonment, and the other prisoner, Fatteh, has been 
convicted under s. 368 read with s. 363 of the Indian Penal Code, and 
sentenced to one year’s rigorous imprisonment. 

Both prisoners have appealed. So far as Maru is concerned I have 
arrived at the same conclusions on the evidence as the assessors and the 
learned Sessions Judge. The substantive offence charged against Maru 
was that of kidnapping within the moaning of s. 363 [208] of the Penal 
Code, and the person kidnapped was a girl, Musammat Tbakuri, whose 
father has stated her age to he about nine years. She was examined as a 
witness for the prosecution, but without any oath or solemn affirmation, 
and this circumstance has furnished one of the difficulties in the case. 
Speaking of her the learned Judge remarks : — “ She is of tender years and 
does not understand the obligations of an oath, but was cautioned to speak 
the truth, and is a comoetent witness as far as intelligence is concerned.” 

Again, with reference to the prisoner, appellant Fatteh, the learned 
Judge goes on to say : — 

“ As regards Fatteh, two of the assessors think the charge proved, 
the third does not. The case depends entirely aud solely on the evidence 
of the little girl. Two of the assessors believe it; think it impossible she 
can have been tutored : third does not believe it.” 

Again, the learned Judge goes on to say : — 

Why Fatteh should assist Maru in the concealment is not clear 
and has formed the chief stumbling-block to the third assessor ; but Maru 
is an old Raipur man and lias dealings admittedly with Fatteh. Moreover, 
if I have not been much mistaken in my observation, Fatteh has from 
behind his clasped hands hold in front of his face boon whispering 
advice to Maru ail through the case as to what answer he should give 
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and what questions pub. I agree, therefore, with the assessors in convicting 
Fatteh. 

Tbe conclusions at which the learned Judge arrived are stated 
in the following paragraph of his judgment : — 

“Maru’s intent in kidnapping is nob shown or Fatteh’s in concealment. 
At the best I am willing to credit it to Maru that he only wished to 
annoy and distress Ami Chand and perhaps merely extort some advantage 
from him — such as cattle-lifters in these parts steal cattle — and that 
Fatteh was abetting him in this. Without exacting anything, the child 
was restored in a few days, under the influence ot fear of prosecution, in 
so great harm done.” (sic.) 

So far as the case of Maru is concerned, the evidence of the girl 
Thakuri is of no great consequence, as the rest of the evidence is in itself 
sufficient to warrant his conviction. But the case [209] against the 
prisoner, appellant Fatteh, rests entirely upon the testimony of the girl 
Thakuri ; aud it thus becomes important bo consider whether her statement 
is to be accepted as evidence in this case, and if so, whether it is suffi- 


ciently trustworthy to warrant the conviction. 

The former of these questions depends entirely upon the law relating 
to the competency of witnesses and to the obligation of oaths or solemn 
affirmations to be made by them in judicial proceedings. 

First, then, as to the competency of Musammat Thakuri to be a 
witness. It is important to observe that upon the findings of the learned 
Sessions Judge, her age must be taken to be eight or nine years, and she 
must be held to have not attained such maturity of mind as would enable 
her to realize the solemnity or obligation of an oath or affirmation. 

So far as the simple question of age is concerned, I have no doubt 
that Musammat Thakuri could be called as a witness. Whatever the 
rule of law or the practice of the Courts may have been antecedent to 
the year 1855, tbe Legislature in passing the Evidence Act (II of 1855) 
of that year laid down a definite rule in s. 14 (clause 1) of that enactment, 
the effect of which is to declare the incompetency to testify of children 
under seven years of age who appear incapable of receiving just impres 
sions of the fact resDecting which they are examined or of relating t em 
truly. ” The law, however, as it now stands, contains a more comprehen- 
sive rule in s. 118 of the Indian Evidence Act (I of 1872) for which we 
are indebted to the labours of an eminent jurist, Sir James Stephen, now 
one of Her Majesty’s Judges in England. The section lays down the 
rule that “ all persons shall be competent to testify, unless the Court 
considers that they are prevented from understanding the questions put 
to them or from giving natural answers to those questions by te^er 
years, extreme old ago, f disease whether of body or mind, or any other 

cause of the same kind.’ . ... t 

The tender age of Musammat Thakuri would not therefore, ipso facto* 

render her incompetent to appear as a witness to 

the effect of our law seems to me to be the same [210] as i t ihe ru le o. 
the English Law of Evidence on this particular point, and that rule is 
nowhere stated better than in s. 1377 of Taylor's Work on Evidence 
(Yol IT p. 1170, 8th ed.), where it is stated : — With respect to efczW 
rcn no precise age is fixed by law within which they are absolutely 
excluded from giving evidence on the presumption that they have not 
sufficient understanding. Neither can any precise rule be laid down res- 
nectinq the degree of intelligence and knowledge which will render a ohiia 
a comptent witness. In all questions of this kind much must ever depen 
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upon the good sense and discretion of the Judge; who will do well in 
remembering the wise rule promulgated by the Indian Evidence Act of 
1855, that ‘ children under seven years of age, who appear incapable of 
receiving just impressions of the facts ’ to be deposed to * or of relating 
them truly,’ ought not to be examined. In practice it is not unusual to 
receive the testimony of children of eight or mm years of age when they 
appear to possess sufficient understanding ; and in Brasier's case (1), which 
was an indictment for assaulting with intent to rape an infant who was 
certainly under seven years of age, and perhaps only five, all the Judges 
held that she might have been examined upon oath if on strict examination 
by the Court she had been found to comprehend the danger and impiety 
of falsehood. But in Pike's case (2) Mr. Justice Park, with the concur- 
rence of Mr. Justice James Parke, promptly rejected the dying declarations 
of a child of four years of age, observing that however precocious her 
mind might have been, it was quite impossible that she could have had 
sufficient understanding to render her declarations admissible.” 

I must, however, at the risk of prolixity, read another passage from 
another celebrated work of English law — Roscoe’s Criminal Evidence (pp. 
115-16, 10th ed.) — as much that is contained in that passage will con- 
veniently bring me to the next point as to the legal admissibility of Mussam- 
mat Thakuri’s evidence in this case. The passage runs as follows : — 

“ It is said by Gilbert, C. B., that infants under the age of fourteen 
are not regularly admissible as witnesses, though there is no time fixed 
wherein they are to be excluded from evidence, [211] but that the reason 
and sense of their evidence are to appear from the questions propounded to 
them and their answers. Gilb. Ev., 144. At one time their age was 
considered as the criterion of their competency, and it was a general rule 
that none could be admitted under the age of nine years, very few under 
ten : R. v. Traver, 2 Str. 700 ; 1 Hale, P. C. 302 ; 2 Hale, P. C. 278 ; 1 Phill. 
Ev., 10th ed., 8. But of late years no particular age is required in prac- 
tice to render the evidence of a child admissible. A more reasonable rule 
has been adopted and the competency of children is now regulated not by 
their age, but by the degree of understanding which they appear to 
possess. 1 Phill. Ev. 4, lGth ed., 8. In. R. v. Brazier, 1 East P. C., 443, 
1 Leach 199, S. C. Blackstone, Nares, Eyre, and Buller, JJ., were of opiuion 
that the evidence of a child five. years of age would have been admissible 
if she had appeared on examination bo bo capable of distinguishing between 
good and evil. But others of the Judges, particularly Gould and Willes, 
JJ., held that the presumption of law of want of discretion under seven 
was conclusive. Subsequently all the Judges agreed that a child of 
any age, if capable of distinguishing between good and evil, might 
be examined upon oath, and that a child of whatever age could not 
be examined unless sworn. This is now the established rule in all 
oases, civil as well as criminal, and whether the prisoner is tried for 
a capital offence or one of an inferior nature. According to this rule the 
admissibility of children dopends not merely upon their possessing a com- 
petent degree of understanding, but also in part upon their having received 
a certain share of religious instruction. A child whose intellect appears 
to be in other respects sufficient to enable it to give useful evidence, may 
from defect of religious instruction be wholly unable to give any account 
of the nature of an oath or of the consequences of falsehood (1) Phill. Ev. 
9, 10th ed.) In a recent case of trial for murder, where it appeared that a 

(1) 1 Lea, 199 ; 1 East P. C. 443. (2) 3 C. and P. 598. 
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1888 girl eight years old up to the time of the deceased’s death was totally 
JAN. 16. ignorant of religion, but subsequently she had received some instruction as 

to the nature and obligation of an oath, but at the trial seemed to have no 

Appel- real understanding on the subject; of religion or a future state, Patterson, 
LATE J., would not allow her to be sworn, observing : “ 1 must be satisfied 
CRIMINAL that this child feels the binding obligation of an oath from the 

' [212] general course of her religious education. The effect of the oath, 

10 A. 207= U pon the conscience of the child should arise from religious feelings of a 
8 A.W.N. permanent nature, and not merely from instructions confined to the 
(1888) 86. na ture of an oath recently communicated to her for the purposes of this 

trial ; and as it appears that previous to the happening of the circum- 
stances to which this witness comes to speak she. had had no religious 
education whatever and had never heard of a future state, and now has 
no real understanding on the subject, I think that I must reject her 
' testimony. R. v. Williams. (1) Mr. Pitt Taylor observes upon this case— 
Ev. 1077, 2nd ed. — Perhaps the ianguage which the learned Judge is 
reported to have used was somewhat stronger than the law warranted, 
and it certainly went further than the facts required, as the child even 
when offered as a witness had no real knowledge of the nature of 
an oath. Had not this been the case, it seems difficult to understand 
upon what valid ground her testimony could have been rejected ; for 
whether she was instructed in religious knowledge previously or 
subsequently to the commission of the crime in question, or whether 
the instruction was intended to excite permanent feelings or merely 
to secure the temporary purpose of enabling her to swear to the facts 
she had witnessed, can signify nothing, provided that at the time when 
she was called upon to give her evidence she was really aware of the 
solemn responsibility which devolved upon her of speaking the truth. 
Accordingly in Ireland it has been held that, even on an indictment for 
murder, an infant might be examined though her religious knowledge had 
been communicated to her after the perpetration of the offence, and with 
the sole object of rendering her a competent witness.” R. v. Milton (2) 
(Ir. Gr. Rep. 61) per Doherty, G. J In R. v. Nicholas (3) (2 G. and K. 216) 
Pollock, C. B., refused to put off the trial in order that a child of six 
years old might receive instruction, but said that he thought there were 
cases in which such an application might be entertained ; and that the 
Judge should act according to his discretion.” 

Such, then, being the rules of English law, I have to consider how 
far our law renders an oath or solemn affirmation a condition 
[213] precedent to the admissibility of the testimony of a witness. An 
in order to consider the question I intend to go into the history of 1 0 £ 1S " 
lation in British India on the subject. But before doing so, it is somewha 
important to bear clearly in mind what an oath or solemn affirmation 
really means or implies. In Taylor’s Work (s. 1382, p. 1175 , 8th e d 
“ oath ” is defined on the authority of R. v. White (1 Lea. 403) an< * ; 
Queen’s Case (2 B. and B. 185) to be “ a religious asseveration by which 
a person renounces the mercy and imprecates the vengeance of Heaven i 
he does not speak the truth.” And the learned author, with reference o 
this definition, goes on to say that it “ may be open to comment, sme® 
the design of the oath is not to call the attention of God to man, but 
attention of man to God ; not to call upon Him to punish the wrong- oe . 
bub on the witness to remember that He will assuredl y do so ; 9 

(1) Ev. 1077,2nd ed. (2) Ir. Cr. Rep. 61. (3) 2 C. and K. 216. 
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must be admitted that by thus laying hold of the conscience of the witness 1888 
the law best insures the utterance of truth.” Jan. 16. 

But a much more complete definition of oath is given by Bentham (who 

has been rightly denominated as the father of English jurisprudence). At APPEL- 
p._191 of vol. 5 of his Works he says: — LATE 

“ By the term oath , taken in its largest sense, is universally under- CRIMINAL 

stood a ceremony composed of words and gestures, by which the Almighty 

is engaged eventually to inflict on the taker of the oath, or swearer , as he 10 A. 207=* 
is called, punishment in quantity and quality, liquidated, or more commonly 8 A.W.N. 
unliquidated, in the event of his doing something which he, the swearer, at (1888) 86. 
the same time and thereby engages not to do or omiting to do something 
which he in like manner engages bo do. Correlative to the term oath is 
the term perjury , and it conjugates to perjure , oneself , perjured , 
perjurious ; among which perjury is understood as designation of the • 
conduce, whether positive or negative, which stands in opposition to the 
conduct engaged for, as above ” And the same thinker in considering the 
efficiency of an oath goes on to say (p. 195) : — 

* When the question has been concerning a Muhammadan, a Hindu, a 
Chinese, or even a Christian, if a Catholic, great doubts have been enter- 
tained by pious and learned Church of England [215] men — lawyers and 
non-lawyers concerning the degree of binding force, which in any such 
heterodox bosom ought bo be ascribed to the ceremony of an oath.” The 
doubts to which this passage refers have, however, been set at rest by the 
leading case of Omichund v. Barker (1), where the Lord Chancellor and 
three other Juages concurred in laying down the rule that the depositions 
of witnesses professing the Grentoo (Hindu) religion who were sworn accord- 
ing bo the ceremonies of their religion, taken under a commission out of 
Chancery, could be admitted and read as evidence. 

In stating the history of the law in British India relating to oaths 
and solemn affirmations. I do not think it is necessary to go behind Act V 
of 1840, beyond saying that probably in consequence of the practice 
adopted by Muhammadan Judges before the advent of the British rule, 
certain old Regulations passed by the Government of the East India 
Company required that Muhammadans were to be sworn on the Koran 
and the Hindus on the Ganges water. So stood the law when Act V of 
1840 was passed, and the only provisions of the Act which I wish to refer 
to are contained in the first section of that enactment. That 
as follows : — 

Whereas obstruction to justice and other inconveniences have 
arisen in consequence of persons of the Hindu or Muhammadan persuasion 
being compelled to swear by the water of the Ganges, or upon the Koran 
or according to other forms which are repugnant to their consciences or 
feelings : 

“ It is hereby enacted, that except as hereinafter provided, instead of 
any oath or declaration now authorised or required by law, every individual 
of the classes aforesaid within the territories of the East India Company 
shall make an affirmation to the following effect : — 

“ I solemnly affirm, in the presence of Almighty God, that what I 
shall state shall be the truth, the whole truth, and nothing but the truth.” 

The effect of this alteration of the law was of a very significant cha- 
racter, with reference to the moans and guarantees which Courts of justice 
had for ascertaining the truth from the evidence of native [215] witnesses. 


(1) 1 Sm. L. C. 381. 
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1888 It is not for me, sitting here as a Judge, to consider questions of political 
Jan. 16 . import ; but I think that it is within my province to say that, so far as 

the administration of oaths furnishes a guarantee for truth, the provisions 

APPEL- of Act V of 1840 were of such a sweeping character as, in the case of most 
LATE witnesses, rendered that guarantee totally ineffective. For either there is a 
CRIMINAL use * n an oath or a solemn affirmation, or there is no such use; and what 

is the use of an oath or affirmation which is not binding upon the cons- 

10 A. 207= cience of native witnesses, whether Hindu or Muhammadan ? My own 
8 A.W.N. oast experience both as a member of the Bar and as a Judge of the Courts 
(1888) 86. of first instance warrants my saying that in the vast majority of cases the 

solemn affirmation introduced by Act V of 1840 in lieu of the older form 
of oath is not treated or felt by native witnesses as binding upon their 
conscience. And in view of this circumstance it is a question of great 
importance how far our law of perjury in the apportionment of punish- 
ment should be applied to cases in which a native witness, to whom no 
such oath as is binding upon his conscience has been administered, has not 
spoken the truth after the solemn affirmation provided by the law, and 
which affirmation he feels not binding upon his conscience. I am aware 
of the reasons which induced a philosophical jurist of the eminence of 
Jeremy Bentham to object to the whole theory of administering oaths, 
but with all the veneration and respoct which I entertain for him, I, 
whilst? nob prepared to dissent from his views in the abstract, cannot help 
feeling that the sweeping alteration of the law by Act V of 1840 went too 
far with reference to the religious and social conditions of India, and that 
the desired results could have been probably achieved without abolishing 
the old forms of oaths altogether in the case of Hindus and Muhammedans. 
And it is with due respects for the wisdom of the Legislature that I say 
that the Act V of 1840 seems to proceed upon the theory of taking excep- 
tional cases as the basis of that legislative measure, and that it does not 
seem to have taken into account the effect of the change on the vast 
majortity of native witnesses. 

It is, however, now perhaps too late to re-open the question ; and because 
judicis est jus dicere non dare, I must proceed with the history of legislation 
in British India upon this subject. We find, then, the provisions of 
Act V of 1840 were extended by s. 9 of Act [216] XVIII of 1863 to the 
High Courts also, and the law stood so in 1872 when Act VI of 1872 was 
passed. The effect of that Act can best be represented in the words of 
Lord Hobhouse, who was then the Legal Member of fche^ Viceroy s Legis 
lative Council and is now one of the Lords of the Judicial Committee o 
Her Majesty’s Privy Council. Referring to Act VI of 1872 he went on to 


say : — . 

“That Act introduced two very important alterations. One was tms, 

that every witness who objected to take an oath might, instead, make a 
simple affirmation ; and the other was that, notwithstanding any irregula- 
rity in the administration of any oath, or any irregularity in the mak in & 
of an affirmation, or, in fact, any irregularity in the former method or 
taking evidence, the proceedings should be valid. Another alteration was 
introduced probably of less importance, because Mr. Hobhouse imagined 
it applied only to a few cases. Act V of 1840, which was the Act tba 
prohibited the administration of oaths to Hindu and Muhammadans, was 
modified in this way : it was provided that, if a witness was willing to 
take on oath in a form peculiarly binding upon his own conscience, i 
should be competent to the Court to administer such an oath. -Tbafcwa 
the present state of the law. The general rule, if anything could be caffe 
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general which excepted Hindus and Muhammadans, remained te sirne 
as before. With regard to Hindus and Muhammadans, it was Ridden 
to administer oaths to them, except in those special cases in 'y h ich wit- 
ness himself was willing to take an oath ; and it was provided that irregu- 
larity should not affect the validity of the proceeding. 

Then came the present Indian Oaths Act (X of 1873 ) with which I am 
immediately concerned in this case. That Act by s. 6 maintained the CRIMINAL, 
solemn affirmation which had been substituted for oath by its piedeces- 
sors Act V of 1840 and Act VI of 1872. so far as Hindu or Muhammadan 10 A. 207- 
witnesses were concerned. The section provides that where the witness, 
interpreter, or juror is a Hindu or Muhammadan, or has an objection to 
making an oath, he shall, instead of making an oath make an afln mation , 
and that “ in every other case the witness, interpreter or juror shall make 
an oath." S. 13 of the enactment in reproducing the [21 7J provisions ol 
s. 5 of Act VI of 1872 enunciates the following rule : — 

“ No omission to take any oath or make any affirmation, no substitu- 
tion of any one for any other of them, and no irregularity whatever in 
the form in which any one of them is administered, shall invalidate any 
proceeding or render inadmissible any evidence whatever, in or in respect 
of which such omission, substitution or irregularity took place, or shall 
affect the obligation of a witness to state the truth." 

The law stood thus, as indeed it stands now. when the case of The 
Queen v. Anunto Chuckerbutty (1) came before a Division Bench of the 
Calcutta High Court, and in that case the learned Judges (Kemp and Birch) 
held that s. 13 of Act X of 1873 does not render the evidence of a child of 
nine years of age inadmissible, if tho evidence has been advisedly, and not 
by an omission, recorded without any oath or affirmation. A similar 
question arose in the case of The Queen v. Sewa Bhogta (2), in which a 
Full Bench of the same Court, consisting of Couch, C.J., and Kemp, 

Jackson, Phear and Markby, JJ., were concerned, and in which the Bench, 
with the exception of Jackson, J., laid down the rule that the word 
“ omission " in s. 13 of Act X of 1873 includes any omission and is not 
limited to accidental or negligent omissions. Both these cases have been 
relied upon before me by the learned Public Prosecutor on behalf of the 
Crown, and I have no doubt that they support the case for the prosecution 
so far as the admissibility of tho evidence of the girl Musaramat Thakuri 

is concerned. 

But these rulings have been to me the main reason for having con- 
sidered this question at such length. The broad question is whether in 
the case of a witness who by reason of tender age and by want of previous 
instruction has no conception of the obligations of an oath or solemn 
affirmation, whether with respect to the future life or as to the punishment 
for perjury, can give legal testimony in a judicial proceeding for purposes 
of adjudication. This question I shall consider now, because it is on the 
determination of this question that the case for the prosecution against 
the prisoner-appellant Fatteh almost entirely depends. 

[218] The practice of the English Court is well stated in Roscoe’s 
Criminal Evidence (p. 116): — 

Where a case depends on the testimony of an infant, it is usual 
for the Court to examine him as to his competency to take an oath 
previously to his going before the grand jury, and if found incompetent 


(1) Id B. L. R., 295, note. 


(2/ 14 B. L. R. 294, 
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for want of proper instruction, the Court will, in its discretion, put off the 
trial in order that the party may, in the meantime, receive such instruc- 
tion as may qualify him to take an oath. (Stark. Ev. 94, 2nd ed.) This 
was done by Hooke, J., in the case of an indictment for a rape, and 
approved of by all the Judges t 1 Leach, 430 (n) ; 2nd Bac. Ab. by Gwill, 
577 (n). An application to postpone the trial upon this ground ought 
properly to be made before the child is examined by the grand jury, at all 
events before the trial has commenced, for if the jury are sworn, and the 
prisoner is put upon his trial before the incompetency of the witness is 
discovered, the Judge ought not to discharge the jury upon this ground : 

I Phill. Ev. 19, 10th ed., citing R. v. Wade, post , tit , Practice. There the • 
witness was an adult, but the principle seems to apply equally to the case 
of a child. If a child is from want of understanding incapable of giving 
evidence upon oath, proof of its declaration is inadmissible : R. v. Tucker , 
1808, M. S. ; I Phill. Ev. (10), 10th ed.. Anon , Lord Raym cited 1 Atk. 

29.” 

So far as the Indian Courts are concerned, the earliest trace of the 
practice appears from a circular order of the late Nizamat Adalat, No.I , 
dated 1st February, 1828, which has been published at p. 28 of Skipioith s 
Magistrate’ s Cruide. The circular runs as follows : 

“ Any children who may not appear to have a sufficient sense of the 
nature and obligation of an oath shall not be examined at all in any crimi- 
nal trial ; their depositions may, however, be taken in preliminary enquir- 
ies and be placed among the records of the office in which they may be 
taken, not as evidence in themselves, but to be used as a clue to evidence. 

It does not anpear how this provision could have had the force of 
law, but we find that the Legislature in passing Act II of 1855 made the 
following provision in s. 15 of that enactment . 

“Any person who, by reason of immature ap or want of religious 
belief, or who, by reason of defect or religious belief, ought not, [219 J in 
the opinion of such Courts or persons, to be admitted to give evidence on 
oath or solemn affirmation, shall be admitted to give evidence on a simple 
affirmation, declaring that he will speak the truth, the whole truth, and 

nothing but the truth.” , . .. _ 

No provisions to this particular effect as to the immature age of the 

witness with reference to the conception of the obligation of an oath or 
solemn affirmation appear to have been reproduced either in the Oaths Act 
(VI of 1872) or in the present Oaths Act (X of 1873), and if there exis 
definite legislative provision on the subject, it must be devolved ou 
o°s. 118 Of the Evidence Act (I of 1872) or s. 13 of the Oaths Act (X of 

1873 Tbe question then is, what is the effect of these provisions of the 
law 9 In other words, does the law dispense with oath or solemn 
fcion in the case of witnesses who, by reason of tender age and want o 
instruction, are totally incompetent either to comprehend the s spin* Q 
obligations of an oath or the temporal punishment awarded by the law 

the cases of perjury ? ~ 

To this question, as I have already said, the answer of the Calc 
Court is that omission to administer an oath or solemn affirmation 
not vitiate the evidence of the witness, even though such oath or so 
affirmation was deliberately omitted, and omitted not by aociden 
negligence, but because of the immature understanding of the witness w 
comprehending the solemnity of the oath or solemn affirmation. 

14R 



10 All. 221 


THJ 


QUEEN-EMPRESS V. MARU 


Tt seems to me, with profound deference to the majority of the 
Calcutta Full Bench in the Queen v. Sewa Bhogta (1), that the rule therein 
laid down has the effect of virtually abolishiug the whole of.the principle of 
oaths and solemn affirmations as guarantees for securing true statements 
bv witnesses Indeed, such was the view taken in that case by an 
eminent Judge, Sir L. Jackson, who. in dissenting from the opinion of the 

“ It seems to me that, in framing the 13th section of the Oat s , 
it was intended to obviate the effect of any evasion on the part of 
witnesses or mistake on the part of officers of the Court, and not to give 
Dower to Judges or Magistrates to render tho [220] whole Act as it weie 
ineffectual by 8 perversely or erroneously ordering that witnesses should not 

take an oath^or jiffi rraatiou ^ whioh j hold in this case with reference to 

the statement made in the witness-box by the girl Mussammat Thakur, 
to whom neither an oath nor a solemn affirmation was administe e * 

deliberately not administered because the ieamed Judge SD ; r i tua i or 
had not attained sufficient maturity to comprehend either the spiritual or 
temporal consequences or obligations of making a true statement in the 
witness-box. The question, then, is whether the girl's evidence is adimssiffie 
in law for the purposes of this case. To use the words of Sir B. Jackson, 
“t seems to me, therefore, that the Judge in this case having been 
directed by law to examine the witness in question upon afhimation, and 
having determined that he would not administer such affirmation the 
witness has been examined contary to law, and the evidence is inadmissible. 
Whether oaths or solemn affirmations have any intrinsic utility is 
question which it would be out of place to discuss here. All I need 
savis that the Indian Legislature has never yet accepted the entire theories 
of Jeremy Bentham on this point, and that to this nay oaths and solemn 
affirmations are regarded by our law as guarantees against Perjury ; m 
other words, as a means of securing ascertainment of truth Nor is the 
case different in England, because even there encroachments upon 
the maxim in judicio non creditnr 7iisi juratis have not gone so far 
as to dispense with the sanction of an oath or solemn affirmation. lo 
illustrate this I will only read a passage from Taylor on Evidence, 
s 1380 (8th ed.): “Again, though a Peer is privileged, while sitting in 
judgment to give his verdict upon his honour and was also permitted 
under the old law, to answer a bill in Chancery upon his protestation of 
honour, and not upon his oath, he cannot be examined as a witness in any 
cause, whether civil or criminal, or in any Court of justice, whether it be 
an inferior Court or the House of Lords, or in any manner, whether viva 
voce, or by interrogatories, or by affidavit, unless he be first sworn ; for 
the respect which the law shows to the honour of a Peer, does not extend 
so far as to overturn the settled maxim, that in judicio non creditur nisi 
juratis. If, therefore, ho refuses to take the necessary oath or affirmation, 
he will, notwithstanding the privi- [22l] legos of peerage or of Parliament, 
be guilty of a contempt, for which he may be committed and fined.” 

Tho history of tho Indian legislation, as already stated by me, does 
not warrant tho conclusion that tho Legislature intended to make a radical 
departure in this respect. Indeed, the broad conclusions which I draw 
from the various changes which the Indian statute law has undergone on 

the subject are : — 
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First — that whilst the limit of age as to the competency of witnesses 
was removed, the general principle that they should be competent to give 
“ rational answers ” to questions was affirmed ; as shown by s. 118 of the 
present Evidence Act (I of 1872) ; 

Secondly — that the necessity of oaths or solemn affirmations was 
maintained and imoeratively required, as shown by s. 6 of the Indian 
Oaths Act (X of 1873) ; 

Thirdly — that omissions or irregularities in the administration of 
oaths or solemn affirmations were to be overlooked in certain cases con- 
templated by s. 13 of the Indian Oaths Act (X of 1873). 

Adopting the opinion, as I have done, of Sir L. Jackson, I cnnnot 
but hold that the statements made by Mussammat Thakuri in the witness- 
box were not admissible as evidence. The words of s. 6 of the Oaths 
Act (X of 1873) seem to me to be not merely directory but imperative, 
and I hold this view because the object of the statute naturally aims at 
security of justice and guarantees as to the liberty of the subject. I believe 
that this is the manner in which statutes of this description are interpreted 
by Courts of Justice in England. To say, then, that the object of s. 13 of the 
Oaths Act (X of 1873) was to practically nullify the whole of the enact- 
ment itself is a proposition which, with profound respect for the majority 
of the Eull Bench of the Calcutta High Court, I find myself unable to 
accept. And my difficulty in endeavouring to accept that proposition is in 
no small degree enhanced by the fact that the very next clause of that 
same statute, viz., s. 14, provides that “ every person giving evidence on 
any subject before any Court or person hereby authorized to administer 
oaths and affirmations shall be bound to state the truth on such subject;” 
and whilst s. 191 of the Indian Penal Code provides that “ whoever 
[222] being legally bound on an oath or by any express provision of law 
to state the truth, or being bound by law to make a declaration upon any 
subject, makes any statement which is false, and which be either knows 
or believes to be false, or does not believe to be true, is said to give false 
evidence,” s. 193 of the same enacment provides a punishment of seven 
years’ imprisonment. How a person who by reason of tender years is 
unable to comprehend either the spiritual or the legal obligations of an oath 
or solemn affirmation can be regarded as competent to give evidence legally 
admissible, and to be understood to be liable to such penalties under the 
law, is a matter the reasons wherefor I find myself unable to conceive. Yet 
such is the practical effect of the ruling of the majority of the Court in the 
Calcutta Full Bench case ; and with all the respect which I feel is due to 
such an authority, I cannot help feeling that if the principles of oaths and 
solemn affirmations were intended to be repudiated by the Legislature, the 
simplest course would have been, not to have passed a statute such as the 
Indian Oaths Act (X of 1873). but to have simply repealed the earlier 
enactments which required oaths or affirmations as a condition precedent 
to admissibility of the evidence of witnesses in judicial proceedings. 

In the case now before me the case against the prisoner-appellant 
Fatteh depends entirely, as the learned Sessions Judge points out, upon 
the evidence of the girl Mussammat Thakuri, to whom neither an oath 
nor a solemn affirmation was administered, for the simple reason that she 
had not attained sufficiently mature intelligence to comprehend the spiritual 
sanctity or legal obligations of an oath or solemn affirmation. 

Holding this view of the law as to the inadmissibility of Mussammat 
Thakuri’s evidence, it is not necessary for me to say what degree of credit 
I would attach to her statement as a matter of weighing the evidence in 
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the circumstances of this case. I need only repeat what has been satd by 
Blackstone in his Commentaries on the English Law. that where the 
evidence of children is admitted, it is much to be wished “ 
to render it credible, that there should be some concurrent 
of time, place, and oircumstances, in order to make out the fact, and 
that the conviction should not be grounded solely on .tbe unsuppoited 
[223] testimony of an infant under years of discretion. And because 
in this case the evidence against the prisoner-appellant Fatteh is inadma^ 
sible in law, I hold that the prosecution bas failed to make out the o 
against him. I therefore decree his appeal, and, setting aside the conv 
tion and sentence passed upon him, direct that he be released. 

As to the prisoner appellant Maru, I have already said enough to 
indicate that there is sufficient evidence, irrespective of the statomeDts of 
the girl Musammat Thakuri, to warrant his conviction The provisio 
of s 167 of the Evidence Act (I of 1872) therefore apply to his case, and 
I dismiss his appeal and confirm the conviction and sentence passed upon 

him. 

10 A. 223 (F.B.) = 8 A.W.N. (1888) 98. 

FULL. BENCH. 

Before Sir John Edge, Kt.. Chief Justice, Mr. Justice Straight, Mr Justice 
Brodhurst, Mr. Justice Tyrrell, and Mr. Justice Manmood. 
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Muhammad Husain and others ( Defendants ) v. Khushalo 

(Plaintiff.)* [23rd January 1888. J 

Civil Procedure Code , ss. 32, 3G5, 366, 367. 368. 582. 587 -Death of plaintiff -respondent 
vending appeal — Substitution of alleged legal representative on her own applica- 
P tl0n — Application by dejendanls-appellants to substitute another person as true 
legal representative— Power of Court to determine which of such persons is the true 

legal representative. 

In a suit for declaration of titlo to. and for possession of, a share in alleged 
ancestral property with mesne profits, the plaintiff obtained a decree in the 
lower appellate Court from which the defendants appealed to the High Court. 
Pending the appeal, the plaintiff died childless, and, on her application, his 
widow was substituted for him as respondent. Subsequently the defendants- 
appellants applied to the High Court to have the deceased’s father brought upon 
the record as respondent, alleging that he, and not the widow, was the deceased s 
legal representative and solely entitled to be placed on the record as such. lbe 
father made no objection to the proposed substitution. It was common ground 
that either the father alone or the widow alone was the deceased plaintiff- 
respondent’s true legal representative. 

Held by the Full B?nch (MAHMOOD, J., dissenting) that, having regard to the 
words “ as nearly as may bo ” and “as far as may be ” in s. 582 of the Civil 
Procedure Code, ss. 365, 366 and 367 might be applied, at all events analogi- 
cally. to the case so as to enable the real legal representative of the deceased 
plain'tifl-respondeut to be ascertained and brought upon the record ; that the 
latter portion of s. 582 did not limit the [224] earlier words of the section so as 
to make 8. 363 the only provision applicable to the case ; that the Court of record 
must havo an inhorent power to ascertain whether or not it has before it the 
proper parties to an appoil if tho quistion bo substantially raised ; and that, 
therefore, the Court could and should, either beforo or at the bearing of the appeal, 
ascertain and determine for the purposes of tho prosecution of tho appeal the 
preliminary question whether the father or the widow was tho legal representative 
of tho deceased, and should act accordingly. 


• Second Appeal No. 1800 of 1885, from a decree of W. R. Barry, Esq., District 
Judge of Aligarh, dated the 15th Juue, 1885, reversing a docroe of Muulvi Samiullah 
Khan, Subordinate Judge of Aligarh, dated the 30th June, 1883. 
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Held also by the Full Benoh (MAHMOOD, J., dissenting) that s. 32 of the Code 
did not apply to the case, and that if it did apply, it would be the duty of the 
Court to decide whether the father or the widow was the legal representative of 
the deceased plaintiff-respondent. 

Held by MAHMOOD, J., contra, that the effect of s. 582 read with s. 587 was to 
place the defendants-appellauts in the position of plaintiffs and the deceased 
respondent in that of a defendant for the purposes of array of parties ; that 
consequently the provisions of ss. 363, 364, 365, 366 and 367 had no application ; 
that, applying s. 368, the Court was bound to implead the person named by the 
defendauts-appellants as a respondent to the appeal ; that, applying s. 32, the 
widow occupied a position which gave her a sufficient prima facie status to be 
impleaded as respondent ; and that as there existed no authority in the Code 
allowing the Court to hold an enquiry whether the father or the widow was the 
true legal representative of the deceased-plaintiff respondent, the Court should 
bring both upon the record as respondents and proceed to decide the appeal 
after hearing both. 

Narain Dass v. Lajja Ram (1), Har Narain Singh v. Kharag Singh (2). 
Liikshmibai v. Balkrishna (3 )Rajmonee Dabee v.Chunder Kant Sandel{ 4) Naraini 
Kuar v. Durjan Kxiar (5) and A thiappa v. A yanna (6) referred to. 

[F., 10 A. 270 ; R.. 10 A. 260 ; 66 P.R. 1894 ; 1 S.L.R. 41 (42).] 


The plaintiff in this case, Dipchand, a member of a joint Hindu 
family, sued Muhammad Husain and others for a declaration of title to 
and possession of a one-sixth share of alleged ancestral family property, 
namely, a three bisvvas share of mauza Pekblani with mesne profits. The 
defendants had purchased the rights and interests of the plaintiff’s grand- 
father, Duli, in the property at a sale in execution of simple money decree 
which was dated the 19th March, 1860. 

The plaintiff alleged that this decree “ was not for a debt contracted 
for the benefit of the family, and therefore the sons and grandsons were not 
bound to satisfy it, nor were their shares io the ancestral property trans- 
ferable in satisfaction thereof. ” The plaintiff was born about three months 
after the passing of the decree, and the ancestral property was sold about 
fifteen months [225] after the plaintiff’s birth. The Court of first in- 
stance (Subordinate Judge of Aligarh) on the 30bh June, 1883, dismissed 
the suit on the ground, inter alia , that the debt for which the property 
had been sold was one in respect of which the whole family estate was 
liable. On appeal by the plaintiff, the District Judge of Aligarh on the 
15th June, 1885, held that the plaintiff’s interest in the property did not 
pass by the sale to the defendants, and gave him a decree for possession 

of the share claimed. 

Oq the 9bh December, 1885, the defendants appealed to the High 
Court. On the 7th May, 1886, while the appeal was pending, the plaintiff 
Dipchand, died, and on the 17th July, 1886, his widow, Musammat Khu- 
shalo, was on her application dated the 30th June, 1886, made respondent 
in his place by an order of Straight, J. The appeal came for hearing before 
Oldfield and Mahmood, JJ., when it was contended for the appellants 
that the appeal should be decreed and the suit dismissed, as on the death 
of Dinchand the right to sue did nob survive. The Division Bench re- 
ferred the questions involved iu this contention to the Full Bench for 
decision ; aud the Full Bench held that the benefit of the lower appellate 
Court’s judgment would survive to the legal representative of the deceased 
plaintiff, expressing no opinion whether such representative could enforce 
the whole of the judgment or not (7). 


(1) 7 A. 693. (2) 9 A. 447. 

(4) 8 C. 440 = 10 C. L.R. 437. (5) 2 A. 738. 
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(3) 4 B. 654. 

(6) 8 M. 300. (7) 9 A. 131. 
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On the 2nd July. 1886. the following application was made b ? Pa “ dl *' 

Sundar Lall on behalf of the defendants-appellants Ha ha3 left oo 

caS6 febe respondent died on or after the 5th May. 1886. he Has ieic no 

• He was living with his father Sita Ram, and, so far as the peti- 

tioners know, Sita Ram, his father (if anybody is at all), is heir and lega 
representative to the deceased respondent. It is therefore praye a 
name of Sita Ram be entered of the record as respondent in place of the 

deC6 O e n d th e e S 25th March. 1887, the appeal came for hearing before Edge. 

P T and Mahmood J. It was contended on behalf of the defendants- 
appellants that Khushalo had been wrongly substituted as r espo“deot by 
the order of the 17th July. 1836. and that the proper person to 
tuted as the legal representative of the deceased D.pchand was his father 
Sita Ram. It was agreed be- [226] tween the parties that either Sita 
Ram alone or Khushalo alone was the true legal repr^entative o^ the 
deceased. No objection was raised on behalf of Sita Ram to the ette 

that he was not the legal representative of Dipcband. • 

With reference to this contention and with the consent of the parties 
the Division Bench ordered that the appeal and the application made by 
the defendants-appellants on the 2nd July, 1886. to substitute Sita, Ram 
as respondent should be heard together by a Full Bench of the Court. 
The appeal came for hearing before the Full Bench on the 1th April, 1887. 

The Hod Pandib Ajudhta Nath, for the appellants. — Dipchand was a 
member of a joint Hindu family, and bis widow could have no interest be- 
yond a right to maintenance. We do not, however, object to the widow 
remaining on the record as respondent so long as the deceased s father, 
Sita Ram, who is the true legal representative, entitled to execute the 

lower appellate Gourt s decree, is added . 

[Mr. C. N- Sill, Musammat Khushalo. — This is a complete change 
of front. Till now it has always been contended on the other side that 
Khushalo was wrongly added as respondent and that Sita Ram should be 
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substituted for her. 

Edge, C. J. I do not see how two respondents with divergent 

interests can both remain upon the record, or how in that case the Court’s 
decree could be executed.] 

Then I say that Khusbalo’s name should be struck out. Under 
s. 587 of the Code the provisions of s. 582 apply to this appeal. By reason 
of s 582, Chapter XXI applies to the case and also ss. 28 aud 32. These 
sections show that the parties are in a different position in appeal from 
that which they occupied in the original suit, and that for the purposes 
of substitution of parties the defendants-appellants should be treated as 
plaintiffs. If I am wrong, then s. 367 applies, and the Court may 
either now itself determine who is the legal representative of the deceased 
plaintiff or stay proceedings until the fact has been determined in another 

suit. 


[2271 [MahmOOD, J. — Why should you implead any one as respond- 
ent ? Does not Narain Das v. Lajja Dam (1) decide that if you do not 
do so your appeal will not abate ?] 

The Full Bench in that case did not deny that wo were at liberty to 
apply for substitution if we chose to do so. The limitation for such an 
application is that provided by art. 178 of the Limitation Act. 


)1( 7 A. 698. 
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[Edge, G. J. — Narain Das v. Lajja Ram (1) only decided that the 
appeal would not abate if the defendant-appellant did not*appiy for substi* 
tution within sixty days from the death of the plaintiff-respondent. It 
did not decide that the defendant-appellant could proceed with the appeal 
without any respondent being added. If the appeal succeeded, how and 
against whom could it be drawn up or executed ?] 

It is difficult to answer that question, having regard to the decision of 
the Full Bench. My chief difficulty is caused by the wording of art. 171B 
of the Limitation Act, which omits all reference to the death of a respond- 
ent. The view expressed by Straight, J., in reference to that article has 
been concurred in by the Calcutta High Court in Udit Narain Singh v. 
Harogouri Prosad (2) and by the Madras High Court in Lakshmi v. Sri 
Devi (3). S. 582 of the Code does nob necessarily prevent the application of 
s. 367 to this case. The words “ so far as may be ” and “ include” (not 
mean ”) show that a plaintiff-respondent may be treated either as a plaint- 
iff or as a defendant as occasion requires. I contend, therefore, that, 
reading together ss. 368 and 582, we are entitled bo have Sita Ram placed 
on the record as respondent ; and that, if not under s. 367 the Court has 
power to decide whether Sita Ram or Kushalo is the true legal respresen- 
tative of Dipchand. 

Mr. C. H. Hill , for Mussammab Khushalo. — Our application was made 
under s. 365 of the Code within the time limited. The second paragraph of 
s. 366, therefore, does not apply, and the Court has no power to allow any 
application on behalf of the defendants for adding another person as legal 

representative. 

[MAHMOOD, J., referred bo Lakskmibai v. Balkrishna (4).] 

£228] The Legislature in framing s. 582 of the Code did not intend that 
an appellant should occupy the position of a plaintiff and a respondent 
that of a defendant absolutely. In Narain Das v. Dajja Ram (1), the 
only question was whether the appeal had abated because no application 
was made within sixty days after the respondents death. Everything in 
the judgments relating bo other questions is obiter. A plaintiff does not 
cease to be plaintiff after an appeal has been instituted. The effect of 
s. 582, is not that the word “ plaintiff ” is to be read out of s. 365, but 
that the word “ anpellant ” is to be read into that section when 
necessary. S. 367 only applies to cases arising under s. 366, that is to 
say, bo cases where an application has been made within time by the 
legal representative of the deceased plaintiff* On general princip es 9 
sections relating to the death of a plaintiff ought to be held applicable to 
plaintiffs even after the institution of an appeal in which the plaintiff is 
respondent. The appeal is virtually a reheanug. From beginning to 
end the question is whether the plaintiff's suit shall succeed or not. ihe 
appeal merely gives a second opportunity to the defendant. 

[MaHMOOD J. — Take the analogy of the House of Lords, where the 
appeal abates upon the death of either party pending appeal, and the 
practice is to obtain an order of revivor. The representative of tue 

plaintiff-respondent would not apply for revivor ; having his decree, ha 
would not be interested in making such an application. It would be made 
by the defendant-appellant, who wanted to get rid of the decree.] 

Here the appeal does not abate and the analogy would not hold good. 
The words in s. 582 “ as far as may be ” mean so far as may be necessary 

(2) 12 G. 590. 
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fr.r the DurDoses of justice. Surely it would defeat the ends of justice to 
forbid the person who holds the decree of the first Court to obtain the 
benefit of *it, and to allow the defendant-appellant who has lost in the 
Court below to appoint any person he pleases to support the lower ou 

decree, Q j _ SupposiDg that we refused to allow the defendants' 

application and set aside the lower Court's decree, and your ^client Jteme- 
out not to be the true legal representative of Dipchaod, the rea g p 
sentative would not be bound by our decision, nor would the lower Court s 
decree held by the real [229] legal representative be in any way affected. 

?n that case, y assuming" the appellant to have acted under a bonA fide 
mistake is he to bring a fresh appeal ? Such an appeal might be out of 
time it comes to this ; either an appellant who succeeded against a 

wrong respondent might get execution under s. 5S3, or he might lose hs 

appeal altogether by the respondent being brought on the record against 

his ^.' 1 ^ nt0nd tha( . s 3g5 applie3 an( ] that, therefore, ss. 366 and 367 

(which must be read together and which refer only to cases where no 
application under s. 365 has been made within time) do not apply , but 
if P the Court should rule otherwise, then I ask it to determine the ques- 
tion at issue under s. 367. _ „ , 

The Hon. Pandit Ajudhia Nath, for the appellants in reply. - b. db5 
does not apply. We deny that Khushalo is the legal representative 
of the deceased. We can apply either under s. 366 or under s. 368. lhe 
word “or” in s. 366 should be read disjunctively from the preceding 
words, and the second paragraph of that section is not limited to cases 
where no application has been made by the representative of a deceased 

plaintiff. 

Edge. C. J.. and Straight. Brodhurst and Tyrrell JJ.— In 
this case one Dipehand brought a suit against Khwajah Muhammad 
Husain and others, in which he claimed a declaration of title to a shaie 
in alleged ancestral* property in mouza Pekhlani, possession and mesne 
nrofits It is not necessary on the present occasion to consider the 
questions raised by the defendants in defence DipchancTs suit was, on 

the 30th of June. 1883, dismissed by the then Subordinate Judge of 
Aligarh. From that decree Dipehand appealed, and on the appeal the 
officiating Additional Judge of Aligarh, on the 15th of June, 18^5, made a 
decree in favour of Dipehand for proprietary possession of the share 
claimed by him, for Rs. 624 profits against the defendants with costs in 
both Courts, and for mesne profits from the date of the institution of the 
suit to the date of the delivery of possession of the share. From that 
decree the defendants brought an appeal under s. 584 of the Code of Civil 

Procedure to this Court. 

After the appeal to this Court had been tiled, Dipehand, who was the 
respondent, died childless. After the death of Dipehand [230J his widow, 
Mussammat Khushalo, was on her own application brought upon tho record 
as the legal representative of the deceased respondent. Dipehand. Subse- 
quently the appellants applied to the Court to have Sita Ram, the father 
of Dipehand, brought upon the record as the legal representative of Dip- 
chand, alleging that Sita Ram and not Mussammat Khushalo was the 
heir and legal representative of the deceased respondent, and contending 
that Sita Ram, and he only, should he on the record as the legal represen- 
tative of the deceased respondent. Sita Ram has not objected, and we 
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understand that he does not intend to object that he is not the legal repre- 
sentative of the deceased respondent. As it appeared to the Judges com- 
posing the Bench before which the appeal then was, and to which the 
application was made, that the application of the appellants raised ques- 
tions of great importance upon which those Judges were nob agreed, it 
was, with the consent of the parties, ordered that the appeal and the 
application of the appellants should be heard by the Full Bench. The 
application of the appellants has been heard by the Full Bench, and as it 
raised questions to be decided preliminary to the consideration of the 
appeal, upon which questions the Full Bench was nob agreed, we took 
time to consider our judgments. 

On the part of the appellants it has been contended that as they allege 
that Sita Ram is the legal representative of the deceased respondent, 
Dipchand, and as they desire that Sita Ram should be made the respond- 
ent to the appeal in the stead of the deceased respondent, they are 
entitled by virtue of ss. 368 and 582 of the Code of Civil Procedure to 
have the Court enter the name of Sita Ram as that of the legal re- 
presentative of the deceased respondent upon the record in the place of 
the deceased respondent and to the exclusion from the record of Mussam- 
mat Khushalo, and this without the question being considered as to 
whether Sita Ram or Mussammat Khushalo is in fact the legal represen- 
tative of the deceased respondent. It is common ground that the legal 
representative of the deceased respondent is either Sita Ram or Mussam- 
mat Khushalo, and that both of them are not legal representatives of the 
deceased respondent. On the part of Mussammat Kushalo it has been 
contended that she is entitled to show that she and not Sita Ram is the 
legal representative, and, as such, the only person [231] to be on the record 
as the legal representative of the deceased respondent ; and in any event that 
as her name has been entered upon the record as thabof the legal represen- 
tative of the deceased respondent, her name cannot now be removed from 
the record and that she is entitled to be heard upon the appeal. 

It, has been contended that the question has been concluded by the 
ruling of the Full Bench of this Court in the case of Narain Das v. Lajja 
Ham (1). The point decided by the majority of the Court in that case 
was that the appeal of a defendant-appellant does nob abate by reason 
only of his omission within sixty days of the death of a plaintiff-respon- 
dent to make application to the appellate Court for bringing on the record 
the legal representative ol the deceased plaintiff-respondent; or in other 
words, that arts. 171, 171 A and 171 B of the second schedule of the 
Indian Limitation Act, 1877, do not apply to such a case. An examina- 
tion of the order of reference shows that that, and that only, was the 
question referred to the Full Bench for decision. The judgment of Straight, 
j- in that case, at page 697, shows expressly what he considered, and we 
think rightly, to be the sole question before the Full Bench. In the 
course of his judgment he said ; “ The whole question which we have to 

consider is whether, in a case where a plaintiff-respondent has died, and 
the defendant-appellant has failed to make an application that the name 
of the plaintiff’s legal representative be entered on the record as respondent 
in his place, the appeal in consequence of such failure abates.” It is true 
that in their opinions recorded in that case Petheram, C. J., and Mabmood, 
J., gave expression to certain obiter dicta. 

Petheram. C. J., thought that the provisions of s. 368 of the Code 
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of Civil Procedure are “ inapplicable to the case of a defendant-appellant 
who claims no debt or damages, but only to have a decree which has 
been passed against him reversed.” This expression of opinion of the 
learned Chief Justice may, in our opinion, be treated as obiter. He also 
held, and this was the question in the reference, that the worn defendant 
in art 117 B of the second schedule of the Indian Limitation Act 
must be construed strictly as defendant only and is not to be read as 
“including a respondent, ” non obstante the language of s. 582 of b P® 
Code of [232] Civil Procedure. On the other hand it was held by 
Mahmood J.. at pages 700 and 701 that "the word defendant, therefore 
as it occurs in art. 171 B of the Limitation Act, must betaken to include 
a respondent, and there is nothing to suggest that any distinction s 
intended between a plaintiff-respondent and a defendant-respondent 
Now there is one more consideration in favour of my view. There 
nothing, either in the Civil Procedure Code or in the Limitation Act, 
which provides for or imposes the duty on the legal representative of a 
deceased respondent (whether plaintiff or defendant in the original action) 
to apply to the Court for having his name placed on the record in 
substitution for the deceased party. It is unnecessary to determine 
whether such an application could be entertained, and, if so, what limita- 
tion would govern such an application.” t TTA •, 

The Full Bench of the High Court at Calcutta in the case of Udit 

Narain Singh v. Harogouri Prasad (1) to which reference was made in 
the argument, decided only that the word defendant in art. 171 H ot 
the second schedule of the Indian Limitation Act does not include a 
respondent, and expressed the opinion that s. 582 of the Code of Civi 
Procedure was intended to affect only proceedings under that Code. 

In Lakshmi v. Sri Devi (2) the question before the Full Bench of 
the High Court at Madras was whether art. 171 B of the second schedule 
of the Indian Limitation Act applied to the case of a deceased respondent 
to an appeal. The questions which we have to consider are not questions 
which it was necessary to consider in any of the Full Bench cases to 

which we have referred. ,, .. 

S 582 of the Code of Civil Procedure enacts that the appellate 

Court shall have, in appeals under this chapter, the same powers, and 
shall perform, as nearly as may be, the same duties, as are conferred and 
imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted under chapter V ; and in chapter XXI, so far as may be, the 
words ‘ plaintiff, ’ ‘ defendant, ’ and ‘ suit ' shall be held to include an 
appellant, a respondent, and an appeal, respectively, in proceedings arising 
out of the death, marriage, or insolvency of parties to an appeal. The 
provisions [233] hereinbefore contained shall apply to appeals under this 
chapter, so far as such provisions are applicable.” 

The first point to be noticed is that, in appeals under chapter, XLI of 
the Code, the appellate Court has and can “perform, as nearly as may be, 
the same duties as are conferred and imposed by the Courts of original 
jurisdiction in respect of suits instituted under chapter V.” The words 
wnich we have just quoted, unless there be something in the section to 
limit their application, confer and impose upon an appellate Court very 
wide powers — powers the conferring of which, we think, impliedly author- 
ises, even if the words do not expressly authorise us, as an appellate Court, 
to decide for the purposes of the prosecution of this appeal, or to have it 
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determined by an independent suit, whether Sita Ham or Musammat 
Kbushalo is the legal representative of, the deceased respondent as a 
preliminary question. 

If the words in s. 582 “and in chapter XXI, so far as may be, the 
words ‘plaintiff’ ‘defendant,’ and ‘suit’ shall be held to include an appellant 
a respondent, and an appeal, respectively, in proceedings arising out of the 
death,” &c., mean or are to be read as “provided that in chapter- XXI, so 
far as may be, for the words ‘plaintiff’, ‘defendants,’ and ‘suit’ shall be read 
appellant, defendant, and appeal, respectively, in proceedings arising out 
of the death,” &c., then undoubtedly the earlier words of the section are 
limited, and s. 368 of the Code is the only section which applies to the 
case, and with some startling possible results in cases in which plaintiff- 
respondent has died pending an appeal. 

To take a possible case, a defendant appeals against a decree passed 
against him. Afterwards and before the appeal has come on for hearing, 
the respondent dies, and in the meantime the appellant has obtained, as here, 
a stay of execution. The appellant, we will assume, knows that he has no case 
in appeal and has appealed only to gain time. If s. 368 is the only section 
which applies, what is there to prevent such an appellant nominating as 
the legal representative of the deceased respondent a creature or friend of 
his with whose collusive assistance he could postpone upon one pretext or 
another the hearing of the appeal, and so keep the true legal represen- 
tative of the deceased respondent out of the fruits of the decree which 
[234] the deceased respondent had obtained below ? If s. 368 alone 
applies, such an appellant need only make an application to the Court, 
specifying the name, description, and place of abode of any person whom, 
he alleges to be the legal representative of the deceased respondent and whom 
he desires to be made the respondent in his stead. The actual legal re- 
presentative of the deceased respondent could not, if s. 368 alone applies, 
get upon the record, and would not be entitled to be heard; and could not 
even inform the appellate Court with any effect that it was proceeding 
with the hearing of an appeal in which it had not before it the proper par- 
ties to the litigation. In such a case the actual legal representative of a 
deceased respondent might have in his hand the probate of the will in his 
favour of the deceased respondent granted by the very appellate Court before 
which the appeal was pending ready to be produced to the Court ; and might 
be able to show by the very record of the case under appeal that it was an un- 
disputed fact that the person nominated by the appellant was not, and could 
not be the legal representative of the deceased respondent, and that he, the 
applicant, was the legal representative. Is the Court in such case to add a 
mere dummy to the record and proceed, with the knowledge of that fact, to 
go through the farce of hearing and determining an appeal in which the Court 
is aware that the decree which it may pass can have no binding effect upon 
the real representative of the deceased respondent ? We cannot come to the 
conclusion that the Legislature intended to compel a High Court, or any 
other Court, to waste its time in the hearing and determining of an appeal, 
its decree in which the Court knows, or has the means, if it may apply 
them, of knowing, can have no possible binding effect upon the legal 
representative of the deceased respondent. We must put a reasonable 
interpretation upon the Act and assume that the Legislature, or those who 
may have been responsible for the framing of s. 582 of the Code, intended 
at the time when that section was framed to facilitate and not to obstruct 
the administration of the law and of justice. In our opinion, this Court, 
the appellate Court dealing with this appeal and the application oi tne 
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aooellant has the power to ascertain under the circumstances, as a 
preUminary question, whether Sita Ram or Musammat Khushalo is. for 
the purposes of the decree which it may have to pass, the legal represen- 

tabiva of the deceased respondent. ;n 

[ 235 ] If we are mistaken as to the extent of our power, it will be easy 

for the Legislature, in the contemplated Bill for amending the Code of 
Civil Procedure, to enact that an appellate Court must, m the case 
death of a respondent, bring upon the record, as ^ th ® re P rese ° fca ^® 
deceased respondent, any person who does not object and who is 
minated bv the appellant, and such person only, notwithstanding that it 
appears to' it that such person is not, and cannot be, the. legal representat v 
of the deceased resnoudenb, and notwithstanding that the actual rep - 

aentative of the deceased respondent desires to be brought upon the record 
to protect his interests under the decree appealed against (1). Probably 
such a question as the present could not have arisen if the powers which an 
appellate Court should exercise had been in the Code specifically dealt 

It has been suggested on the authority of the case of 
Ay anna (2), and our brother Mahmood so considers that s. 32 of the Code 
of Civil Procedure would apply to this case. We may say, with all 
deference to the opinion of our brother Mahmood, that in our judgment 
s 32 does not apulv ; if it does apply then that it is the duty of the Corn 
to decide whether Sita Ram or Musammat Khushalo is the legal represen- 
tative of the deceased respondent. The material part of that section, so 

far as this question is concerned, is as follows : ... , ,• 

“And the Court may at any time, either upon or without such appli- 
cation, and on such terms as the Court thinks just, order that any 
plaintiff be made a defendant or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence [236] before the Court may be 

necessary in order to enable the Court effectually and completely to ad- 
judicate upon and settle all the questions involved in the suit be added. 

It could not be suggested that under that section, if it applied, a 
person who is not the legal representative of the deceased respondent is 
“ a person who ought to have been joined” as the legal representative of 
the deceased respondent. Nor, in our opinion, could such a person who 
has no interest whatsoever, representative or otherwise, in the suit or in 
the appeal, be said to be in any sense “ a person whose prosence before 
the Court may be necessary in order to enable the Court effectually and 
completely to adjudicate upon and settle all the questions involved in the 
suit” or in the appeal. If it be contended that such a person is a neces- 
sary party to tiie appeal, it can only be on the ground that one of the 

(1) Act VII of 1888 l“ An Act to amend the Code of Civil Procedure, the Indian 
Registration Act, 1877, and the Indian Limitation Act, 1877 ”) received the assent of 
the Governor-General on the 23rd March, 1883, and will come into force on the 1st 
July. 1898. S 32 (3) provides as follows : — To s. 368 the following shall be added, 
namely : The legal representative of a deceased defendant may apply to have himself 
made a defendant in place of the deceased defendant and tho provisions of tbis section, 
so far as they are applicable, 9hall apply to tho application and to the proceedings and 
consequences ensuing thoreon. ” S. 53 (1) provides as follows : ■“ In s. 532, for the 

words ‘ the words plaintiff-defendant, and suit shall bo hold to include an appellant, a 
respondent, and an appeal, respectively, the following shall he substituted, namely, 
“ the word plaintiff shall bo hold to include a plaintiff-appellant or defendant-appellant, 
the word defendant a plaintiff-respondent or defendant-respondent, and the word suit 

an appeal.” 

(2) BM. 300. 
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questions which the appellate Court has to adjudicate upon is as to whether 
or not he is, as in this case, the legal representative of the deceased res- 
pondent. If that were a question to be adjudicated upon and settled in 
the appeal, it would be the duty of the Court to decide the question, and 
nob as we infer is our brother Mahmood’s opinion, to leave it undecided. 
To leave it undecided would bo, in our opinion, to show that such a 
person was not a necessary party to the appeal. 

If Sita Ram is to be brought on the record as the legal representative 
of the deceased respondent, and if Musammat Khushalo is bo remain on 
the record also as the legal representative of the deceased respondent, 
which of them is entitled to be heard in support of the decree below? As 
the deceased respondent has admittedly only one legal representative, on 
what principle or rule of practice should we hear two persons as his legal 
representatives in argument on the appeal? And further, what is the 
decree which the Court should make in case we dismiss the appeal ? 
The decree in such a case, if we are not to ascertain which of those two 
persons is the legal representative of the deceased respondent, would be 
dismissed with costs to the respondents. It would be unjust to dismiss it 
with a double set of costs — one set for the respondent who was not brought 
upon the record at the instance or with the consent of the appellants, and 
the other set for the respondent who was brought on the record on the 
appli-[237] cation of the appellants. If the appeal be one which ought to 
be dismissed with costs, the only course for the Court to adopt would be to 
dismiss the appeal with one set of costs to the respondents ; and in that 
event the real legal representative, instead of getting one full set of costs, 
would only get a share in the full set. It cannot be doubted on the autho- 
rities that the decree to be executed would be the decree of this Court. 
How could it be executed ? It may be doubted whether s. 231 of the 
Code of Civil Procedure was intended to apply to such case. If Sita Rain 
be the mere creature of the appellants — we do not say that he is— he woul 
not join in an application for the execution of the decree, nor would he app y 
for the execution of the decree for the benefit of himself and Musammat 
Khushalo. If Musammat Khushalo applied for execution of the decree for 
the benefit of herself and Sita Ram, what would be the interests of Sita am 
which it would be necessary for theCourt by its order under s. 231 to protect/ 
They would in fact bo the interests not of Sita Ram but of the appellants, 
and the orotecting of the interests of Sita Ram would in effect deprive 

Musammat Khushalo of a moiety of the costs to which, if she be the 
legal representative of the deceased respondent she would be entitled. 

S. 32 of the Code of Civil Procedure was considered by a Bench of this 
Court in the case of Har Narain Singh v. Kharag Singh (1), and [the 
corresponding section of Act X of 1877 was considered by «• Bench of 
this Court in the case of Naratni Kuar v. Durjan Kuar (2), We dissent 
from the view taken by the High Court at Madras in Athiappaw. Ayanna 
(3) and are of opinion that s. 32 of the Code does not apply to a case like 
this We have pointed out what might be the result of holding fc °. afc 
have no power to have determined in another suit the question of which oi 
these two persons, Sita Ram and Musammat Khushalo is the; lega repre- 
sentativo of the deceased respondent, or to decide that question tor cne 
purposes of the prosecution of this appeal. . 

Different considerations arise in the case of the death of a defendanp 
before decree in the Court of first instance. A person does not; as a me 
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brine an aotion against another person unless he has, or believes he has, a 
cause of aotion ; and in the case of the death of his defendant before d le= ree 
he would not. except [238] through mistake, nominate under s. _36S lot 
Code, as the legal representative of his deceased defendant, P 
did not represent his deceased defendant or his estate^ If he did, no possi- 
ble harm could come to the real legal representative of the deceased de e 
dant, except possibly having to show in subsequent proceedings that he was 
the legal representative. A plaintiff would make such an application at his 
own risk, and he may be safely left to put upon the record his nominee as 
the legal representative of the deceased defendant. But the case is othe > 
wise when a person claiming to be the real legal representative of a d f°eased 
respondent desires to be put on the record to protect the deciee obtained 
bv the deceased respondent, and to obtain the fruits of that decree as 
speedily as possible. If a judgment-debtor dies before the > dec * e ® ^ as p 6 ®* 
fully executed, the holder of the decree must, under s. 234 of the Code 
"apply to the Court which passed it to excute the same against the legal 
representative of the deceased.” In that case the decree-holder would 
have to satisfy the Court, either by proof or admission, that the person 
whom he proposed to proceed against was the legal representative of the 
deceased judgment-debtor. An appellant would have no greater difficulty 
in ascertaining who is the legal representative of the deceasea respondent 
and bringing him before the Court than would a decree-holder have in 
ascertaining who was the legal representative of his deceased judgment- 
debtor and bringing him before the Court. Ss. 365, 366, and 367 of the 
Code may, in our opinion, having regard to the words as nearly as may 
be” and "as far as may be” in s. 582, be held to be applicable and be applied, 
in any event analogically, to this case to enable the real legal representative 
of the deceased respondent to get or be brought upon the record, and to 
enable this Court to ascertain whether Sita Ram or Musammat Khushalo 
is the legal representative of the deceased respondent, and, as such, entitled 
to be heard in support of the decree obtained below. Assuming for the 
moment that there are no words in s. 582 to support the view we hold 
and have expressed, we would be prepared to hold that there must be an 
inherent power in a Court of record to ascertain whether or not it has before 
it the proper parties to a first or second appeal if the question be substantially 
raised. It is clear to us that when a respondent to an appeal has died, there 
[2393 can be no hearing and determining of the appeal that can have a 
binding effect upon the legal representative of such deceased respondent if 
such legal representative be excluded from the record without having been 
heard to show, if he can, that he is the legal representative; and it is 
equally clear to us that an appellate Court is not bound to hear and 
determine an appeal in which it has not on the record a respondent. In 
the latter case, it would not be contended that any decree which might be 
passed, except one dismissing the appeal, would be other than fruitless. 
So far as the legal representative of a deceased respondent or the estate of 
a deceased respondent would be concerned, we can see no difference between 
a case in which the legal representative who applies to be put on the 
record is excluded from the record without having been heard and one in 
which there is no respondent in appeal on the record. We may observe 
that the High Court at Bombay in Lakshmibai v. Balkrishna (1) and the 
High Court at Calcutta in Rajmoonee Dabee v. Chunder Kant Sandel (2) 
considered that they might in those cases apply the principle of analogy. 
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We have had the opportunity of considering the draft judgment of our 
brother Mahmood and the cases referred to in it. We regret that we 
cannot agree with that judgment. In our opinion we can and should, 
either before or at the hearing of this appeal and as a preliminary question, 
ascertain and determine for the purposes of the prosecution of this appeal 
the question as to whether Sita Ram or Musammat Khushalo is the legal 
representative of the deceased respondent, and should act accordingly. 

MAHMOOD, J. — The preliminary question which requires determi- 
nation in this case has arisen from the following facts: — On the 20th of 
December, 1881, one Dipchand sued the present defendants-appellants for 
possession of certain zamindari shares together with mesne profits. The 
suit was dismissed by the Court of first instance on the 30th June, 1883, 
and from that decree an appeal having been preferred by Dipchand, the 
lower Appellate Court, reversing the decree of the first Court, decreed the 
claim on the 15th June. 1885. From that decree the defendants prefer- 
red this appeal on the 9bh December, 1885, and the appeal was admitted 
and is still pending in this Court. On or about the 5th May, 1886, [240] 
the plaintiff-respondent died childless, leaving his father, Sita Ram, and 
a widow, Musammat Khushalo, and it does not appear whether there ia 
any other person claiming to be the legal representative of the deceased. 
On the 30th June, 1886, an application was presented to this Court by 
Musammat Khushalo, claiming to be the legal representative of the decea- 
sed and praying that her name might be substituted as respondent to the 
appeal, and this prayer was granted by order of my brother Straight on the 
17th July, 1886. On the 2nd July, 1886, an application was made on behalf 
of the defendants-appellants, stating that the respondent, Dipchand, died 
childless on or after the 5th May, 1886, and that, so far as the defendants 
appellants (petitioners) were aware, the sole heir of the deceased was his 
father, Sita Ram, and praying that his name might, therefore, be substituted 
for the deceased as respondent to this appeal. This application has not yet 
beeo granted, and has given rise to one of the points which require deter- 
mination in this case. The appeal originally came on for hearing before a 
Division Bench of the Court consisting of Oldfield. J., and myself, and, 
for the reasons statod in the order of 30th July, 1886, the Bench referred 
the case to the Full Bench for consideration of the legal effect of Dip- 
chand’s death as to the question whether the cause of action survived in 
favour of his legal representative. The question was decided in the affirm- 
ative by the Full Ben?h, and the appeal coming on for hearing before 
the learned Chief Justice and myself, it was contended on behalf of the 
defendants-appellants that Musammat Khushalo had been wrongly substi- 
tuted as respondent to the appeal, and that the proper person who should 
have been substituted as the legal representative of the deceased Dipchand 
was his father, Sita Ram, whom the defendants-appellants had by this 
application sought to implead as respondent to the appeal. In view of the 
points raised by this contention, the learned Chief Justice, by his order of 
the 25th March, 1887, directed that the case was to be heard by a Full 
Bench of this Court. The case has accordingly been heard by the whole 
Court so far as the preliminary question is concerned, and in dealiog 
with that question it is necessary with reference to the arguments 
addressed to us at the bar, to consider the following points : — (1) Whether 
the order of 17th July, 1886, whereby Mussammat Khushalo’s [241] 
name was brought upon the record as the legal representative of the 
deceased plaintiff-respondent, Dipchand, can be interfered with by us at 
this stage. (2) If so, whether she has been rightly brought upon the record 
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as such representative, and should occupy that position for the purposes 
of this appeal, notwithstanding the objection of the defendants-appellants. 
(3) Whether the defendants-appellants are either required by law or 
entitled to make the application whereby they pray that the name of Sita 
Bam may be brought upon the record as the sole legal representative of 
the deceased plaintiff-respondent, Dipchand. (4) Whether both Mussam- 
mat Khushalo and Sita Ram should be impleaded as respondents to this 
appeal. (5) Whether the law requires that, as a condition precedent to 
the further hearing of the appeal, the Court should decide the question 
whether Mussammat Khushalo or Sita Ram is the true representative of the 
deceased plaintiff-respondent, Dipchand. 

As to the first of these points, it is enough to say that the order of the 
17th July, 1886, whereby Mussammat Khushalo was substituted for the 
deceased Dipchand as plaintiff -respondent, was passed ex parte by a single 
Judge, and that the ratio decidendi upon which the Dull Bench ruling of 
this Court in Dubey Sahai v. Ganeshi Lai (l) proceeded applies to this 
case, and that it is, therefore, open to us, as the Bench required to dispose 
of the appeal, to consider and decide whether the lady has been properly 
brought upon the record. The remaining four points as enunciated by me 
can be conveniently dealt together, because they form elements of one 
and the same question and require consideration of the same portions of 
the Civil Procedure Code. That question is, whether, for the purposes of 
the array of the parties incident upon the death of either of the parties to 
an appeal, the provisions of s. 582 are such as require us to apply the 
provisoes of chapter XXI of the Code, regardless of the position which 
either party held in the Court of first instance — that is, regardless of the 
question whether the party was plaintiff or defendant in the original suit. 
I confess that in considering this question as a member of the Pull Bench 
of this Court, my difficulty does not arise so much out of the provisions 
of the Civil Procedure Code itself as from the con- [ 242 ] dieting state of 
the case-law upon the subject, and this circumstance renders it necessary 
for me to consider the exact effect and bearing of the various rulings 
which were cited and relied upon at the hearing of this case, with 
reference to the changes which s. 582 of the Civil Procedure Code has 
undergone since it first appeared in the Code of 1877- The section 
as it originally appeared in the Code of 1877 ran as follows : “ The 
appellate Court shall have the same powers in appeals under this chapter 
as are vested by the Code in Courts of original jurisdiction in respect of 
suits instituted under Chapter V. The provisions hereinbefore contained 
shall apply to appeals under this chapter so far as such provisions are 
applicable.” By s. 88 of Act XII of 1879 the following words were added 
to the first paragraph of the section : — “ and in ss. 363 and 365 the word 
‘plaintiff* shall be held to include an ‘appellant.’ ” Whilst the section 
stood thus, the Calcutta High Court in Rajamonee Dabee v. Chunder Kant 
Sand el (2) held that, notwsthstanding that s. 582 of the Code of Civil 
Procedure does not expressly direct that the word ‘ plaintiff ’ occurring in 
s. 366 shall be held to include an appellant,” yet the power conferred bv 
s. 366 on the Court of original jurisdiction to award costs against the estate 
of a deceased plaintiff may by analogy be taken to be conferred on the 
appellate Court. And in laying down this rule the learned Judges of the 
Calcutta High Court followed the ruling of the Bombay High Court in 
Lakshmibai v. Balkrishnao (3), in which, with reference to ss. 363, 365, 
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368 and 582 of the Code of 1877, it was held that a procedure analogous 
to that laid down in s. 368 of the Civil Procedure Code (Act X of 1877) 
in respect to the death of a defendant must be applied in the ease of the 
death of a respondent ; and that, therefore, where a respondent dies during 
the pendency of an appeal, it is for the appellant to take the initiative, and 
he is at liberty to select one or more persons to defend the appeal ; and no 
person other than the person so selected has a right to force himself into 
the proceedings and to claim to have his name entered as representative 
of the deceased respondent against the appellant’s consent. It was also 
held in the same case that persons so introduced on the record may or 
may not be the real representatives of the deceased respondent ; 
but the merits of their claim to be such, on the ground of any right 
or status, such as that of adoption, is immaterial to the determination of 

the a PP^ L fchege casQS are 8trODg authority for showing that, even as the 

law then stood, a defendant-appellant was dealt with as plaintiff for 
nur noses of the array of parties in proceedings arising out of death, &c., 
although s. 366 was not specifically referred to in s. 582 of the Code as it 
then stood In the Calcutta case just cited Mr. Justice Mitter entertained 
no doubts in the matter, but Garth, C. J., in delivering his judgment in the 

case \.^f 5 Q 2 Q f fc h e ~ Qode has provided that in ss. 363 and 365 the word 

* nlaintiff ’ shall be held to include an ‘appellant.’ If the provision had 
been made with regard to s. 366, all difficulty in this case would have been 
removed ; but the express mention of ss. 363 and 365 and the omission 
of s 366 would rather lead to the supposition that the Legislature did no 
intend a respondent to have his costs under such circumstances. As my 
learned brother, however, is disposed to put a more liberal interpretation 
upon s. 582, and as the view which he takes appears to be supported by 
the Bombay High Court in the case to which he has referre . . s . a , 

differ from him on this occasion, more especially as, in my opinion the 
iustice of the case is entirely in accordance with that view. We ru 
Ihe omission, if it is one, may be supplied in the Bill to amend the Civil 
Procedure Code, which is now before the Legislative council. 

Tl,e Bill to which the remarks referred was the one wh. h on 

passing has become the present Civil Procedure Code of 1882, and it w 

probably in £? xT/of i°879 as^ddL^tHhe first para 

rf 0 l S 582 S of the Code lere cut out and the following words substituted 

‘ h , er f 6fo ; : , , - ‘uU- shall held to include an appellant, a respondent, 

defendant, and suit, shall be ne a ^ ou( . ^ ^ dea(;h mar . 

and an appeal, respectively, in p , •• m ba ma ; n Question, tbere- 

^nTsVnleUrnts in this case «« “d Tain 
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in the minority of one, there is a great deal in the ratio decidendi adopted 
by the majority of the Court which Clashes with my views upon this 
.point. The general effect of the view adopted by the majority of the 
Court in chat case is that, even for the purposes of the array of parties to 
an appeal arising out of the incident of the death of one of the parties, 
a plaintiff continues to be a plaintiff and a defendant a defendant for the 
purposes of chapter XXI of the Civil Procedure Code, notwithstanding 
s. 582 of the Code of 1882. In other words, the effect of the ratio 
decidendi of that ruling is to hold, as I pointed out in Rameshar Singh v. 
Bisheshar Singh (1) and again in Grant v. The Oudh and Rohilkhand 
Railway Company (2), that it is not the duty of a defendant- appellant to 
implead any one as respondent upon the death of a pZaiufijf-respondent. 
In the last-mentioned case (which has not been reported in the authorised 
reports) I said : Cases have occurred within my own experience, in 

which, during specially unhealthy seasons, both the appellant and the 
respondent have died, and in which there i9 some difficulty in knowing 
how to act. In this case the difficulty would have been considerably 
enhanced if the plaintiff were not also the applicant and if the defendant had 
not occupied the same defensive position before us as he occupied iD the 
Court below. This would be the result of the ruling of the Full Bench in 
Narain Das v. Lajja Ram (3) to which I was a party, but in which I had 
the misfortune to differ from the late learned Chief Justice and my other 
learned colleagues regarding the interpretation to be placed upon a clause 
of s. 582, Civil Procedure Code, which happens to have been drafted and 
submitted by myself to the Legislature word for word as it now stands. 
The effect of the judgment of the majority of the Court in that case, as I 
pointed out in Rameshar Singh v. Bisheshar Singh (1) is that the appeal 
by a defendant, is absolutely [245J free from abatement, if he chooses 
to decline to implead any person to represent the deceased plaintiff- 
respondent, and the appeal would go on for over upon our file if no one 
volunteered as representative of the deceased pZumtZZZ-respondent. Such 
is not the interpretation which the authors of the clause either inten- 
ded or could accept ; and I still think, with due deference to the Full 
Bench ruling of the majority of the Court, that the ruling will proba- 
bly have to be reconsidered as soon as we have a case where the 

df?/ercdan£-appellant neglects — or, to put the point more strongly 

deliberately declines to implead any person as representing a deceas- 
ed plaintiff- respondent, and the representative of the latter makes no 
endeavours to appear. And I may respectfully say that I still think that 
just as it is the duty of a defendant against whom a decree is passed when 
filing his appeal to implead the plaintiff as respondent, so it is his duty to 
implead the representatives of the plaintiff who dies before the appeal is 
instituted, for it is obvious that in such a case no appeal could be 
instituted ex parte , and no Court would admit an appeal which did not 
name any respondent at all or named a respondent who was admittedly no 
longer alive. Nor am I aware of any juristic reason why this duty of 
impleading the opposite party imposed upon the appellant should vanish 
simply because the plaintiff- respondent has died after and not before the 
appeal is preferred. Notwithstanding the high authority of Petheram, C. J., 
and the learned Judges who followed him, I humbly venture to think that 
the views expressed by me are in accord with the practice of the House of 
Lords in appeal where such questions arise, if not also of the other Courts 
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of appeal in England itself. In the absence of books of reference on this 
subject in the Library of this Court 1 have not been able to study the- 
matter, and I have indulged in these obiter dicta principally to place upon 
record the views I entertain in the hope that when the Legislature thinks 
fit to amend the Civil Procedure Code, they may perhaps take these 

observations into consideration/’ . 

It is just possible that it was in consequence of these observations,. 

as also the remarks which I made in my dissenting judgment in the Full 
Bench case of Narain Das v. Lajja Bam (1), the Legislature in accepting 
Bill No. II of 1887 (now pending before the Legislature) to amend the 
Code of Civil Procedure, proposed in [246] s. 48 of the Bill to alter the 
language of a. 582 of the Code in the following manner : In s. 58J, for 
the words ” ‘ plaintiff/ ‘ defendant/ and ‘ suit ’ shall be held to include an 
appellant, a respondent, and an appeal, respectively, the following shall be 
substituted, namely, the word ‘plaintiff’ shall be held to include a 
plaintiff-appellant or defendant-appellant the word defendant a V^Jitin- 
respondent or defendant-respondent, and the word suit an appeal (2). 

I have quoted this proposed section, not because it can be utilised as 
a means of interpreting the Code as it now stands, but because it t form“- 
lates in specific language the law as it already stands sublet of course 
to such difficulties as have arisen out of the case-law Some of the cas 
which have given rise to the difficulties have already been cited by me, 
and although I have no intention of repeating what I said in my ' dissenting 
judgment in the case of Narain Das v.LajjaBam (1) I s hall deal with 
that case as the central point from winch this Court sitting m Full 
Bench should view the rulings of the other High Courts bearing upon the 

point now before us. 

I have already mentioned what the Bombay High Court ruiod »u 
Lakshmibai v. Balkrishna (3) with reference to the Code of 1877 ; and I 
may add that a similar rule was laid down by that Court under fc ^ e P r ^ enfc 
in Bai 3 aver v. Hathi Singh Kesri Singh (4) where it was held that, 

under s. 368 of the Civil Procedure Code (XIV of 1882), a plaintiff may 
have the representatives of a deceased sole defendant placed OI ? 
record so that he may continue his suit against them ; but there is no 
section which allows the representatives of a sole defendant who has 
to be placed on the record at their own request ; that consequent y . 

gives no authority to a civil Court to place on the record at tbe.r own 

,LnnA*i- the representatives of a deceased sole respondent, and that sue 
To apnlication P ran e not be entertained. It is clear that these case 

are not only consistent with what I said in the case of Naratn Vas v 
t in Ttnnt (1 j but go somewhat too far according to my view of the law. 
The nextTa e which l wish to cite is Sos/u Bhuson ChandGrish Cunder 
Taluadar (5) where the [247] Calcutta High Court laid down a rule 

because the learned \ 88 ^ it clear that the word Code in 

sch ar u art ' 171B of Act XIV of 1877. applies to the present Code of Cm 

w h /Anra’ (Act XIV of 1882), and that, therefore, the word 

fu s 368 of that Code when read with s. 582 must be held to include 

7( ^Tbis^vte w was, however, repudiated by the Full Bench of the ^ame 
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-Court in Udit Narain Singh v. Harogouri Prosad (l), and in doing so the 
learned Judges followed the ruling of the majority of this Court in the 
Full Bench case of Narain Das v. Lajja Ram (2), though judging from the 
report of the case I cannot but feel, with due deference, that the attention 
of the learned Judges was not called to my dissentient judgment. Nor 
can I help feeling that the learned Judges of the Full Bench of the 
Madras High Court in dealing with a similar question in Lakshmi v. Sri 
Devi (3) bad not directed their attention to the reasons upon which my 
humble judgment in Narain Das v. Lajja Ram (2) proceeded ; and I make 
this special reference to what I said at pp. 700 and 701 of the authorised 
report. 

It is of course clear that like the Full Bench case of this Court in 
Narain Das v. Lajja Ram (2) some of the cases before the other High 
Courts, which I have just cited, turned upon the interpretation of a clause 
of the Limitation Act (XV of 1S77) as amended by s. 108 of a later 
statute, namely, Act XII of 1879. I suppose no one who has studied 
the rulings in those cases will deny that in interpreting s. 582 of the 
present Code of Civil Procedure (Act XIV of 1882), they have been 
materially influenced by the terms of an earlier statute, namely, the 
Limitation Act (XV of 1877) as amended by Act XII of 1879. I have 
cited these cases out of deference to the learned Judges who delivered 
judgments in those cases in this Court, as also in the High Courts of 
Calcutta and Madras, though I have felt, and still feel, very great diffi- 
culty in either regarding the statutes of limitation as in pari materia with 
the Civil Procedure Code, or in holding that a later statute, such as this 
present Civil Procedure Code, is to be interpreted and governed by an 
earlier statute which deals with a different department of adjective law. 
[248] Having so far dealt with the most important cases bearing upon 
the question now before us, I wish to state what seems to me to be a sim- 
ple proposition of law, consistent as it is with juristic reasoning. We 
all know that the maxim ubi jus ibi remedium is a fundamental principle 
of our law, and that primarily it applies only to causes of action which 
have to be dealt with by Courts of original .jurisdiction, that is, Courts of 
first instance. But the principle upon which the maxim is oased is appli- 
cable as much to Courts of appeal as it is to Courts of first instance, 
that is to say, that whilst in the Court of first instance the plaintiff com- 
plains of an injury ante litem motam, in a Court of appeal tho main com- 
plaint of the appellant is that injury has been done to him, not only by 
the act of the opposite party, but by a wrongful exercise of jurisdiction 
by the lower Court. As a matter of juristic reasoning, there is no 
substantial difference between the position of a plaintiff in the original 
Court and that of an appellant before the Court of appeal, whether 
such appellant was plaintiff or defendant in tho original Court. The 
juristic reason is simple, namely, that the maxim amnia praesumumur 
rite esse acta is comprehensive enough to include not only acts ante litem 
motam , but also the act9 of a Court. There is, therefore, no more reason 
to presume that a defendant has committed an injury than there is to 
presume that a plaintiff -respondent has obtained a wrong decree because 
of the error of the lower Court. In both cases the presumption of law is 
that, till the contrary is proved, acts which have actually occurred, 
whether done by a party to the litigation or by a Court of justice, were 
rightly done. And if I am right so far, for whom is it in a case of appeal 
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to show that the decree of the lower Court was wrongly passed? Surely’ 
it is not for him who was obtained a judgment in bis favour, but for him 
who impugns that judgment, to show that the judgment is wrong ; and I 
find it extremely difficult to conceive how an appellant can be exonerated 
from this duty by dint of the simple fact that he happened to be defendant * 
in the original Court. And if this is so I fail to see any reason, either in' 
jurisprudence or law, why a defendant - appellant in the -ourt of Appeal 
should be placed upon a footing different from that of a plaintiff in tbfc 
original Court, with reference to the array of parties, for the purposes of 
obtaining his remedy. Such remedy [249] in the Court of first instance 
would of course be obtaining a decree or an injunction, and in the Uourt 
of appeal the remedy aimed at would be the reversal of a judgment 
decree, or injunction, for, whichever the case may involve, the principle 

remains that omnia praesumuntur rite esse acta. 

Now, dealing with this point somewhat concretely, I suppose nobody 
would denv that a defendant against whom a decree has been passed is 

the person who must complain of the decree if he chooses to impugn it 

Nor do I think any one would deny that under our Code of Civil Piocedurfr 
it is not the duty of the successful plaintiff, but of the defendant to im 
plead some oDe as a respondent to the appeal. But the successful plaintiff 
may have died before the appeal is filed. Whose duty then would it be 
bring the proper parties before the Court of appeal to enable that Court to 
adjudicate upon the appeal? Surely it would not be duty of th 

successful plaintiff to impugn the judgment which is in h f voup A 
if this is so, the party who could or would appeal would in the case- 
supposed be the defendant who had been unsuccessful in the Court belo * 
It is accepted as a sound principle of adjudication by all civilised na 10 
that audi alteram partem, and bow is the appellate Court to hear 
appeal of a defendant - appellant without hearing the other side . And , 
fsTt to hear the other side if the defendant - appellant either names a dea 
person (a pfamfiff-respondent) or does not name any living person as the 

l68al iT^rto me: f tbe:etTto 6d he the undoubted duty of the appellant 
be he plaintiff or defendant in the original action, to implead some one as 
respondent, and, if the opposite party is dead, to implead someone as the 

legal representative of the deceased. Such, no doubt, wouldboh 

if a plaintiff-respondent died before the filing of the appeal by the d ^ 
dant-appellant. And for what reason can this duty f v f‘ fh '' th r ° h f a l e al 
the Dlainfciff- respondent takes place not before the institution of the ^ 
but duidng the period of its pendency ? The effect of the ratio 
_ f fh« ruling of the Full Bench of this Court in Naram Das v. D 33 

Ram (1) can suggest only one answer, namely , that “ he aPP e ‘ “ZentLtives 
for ever or at least till so long as the legal L250J represent* 

of a deceased plaintiff - respondent do not apply to have their namos b 
, L To the question arising from such a state oi & 

uten as respondentSn lo Mie q Lakshmibai v. Balkrishna (2) 

d?n 'bJ Jaler v BaJhi SBig Kesri Sing (3) would furnish the answer 
fi Vthf leeal representatives of the deceased plaintiff -respondent haven 
let swftZke an application to be substituted as representatives of 

t, '° '’fitoTuU 1 Dench’ ruHng rfthe cZuUa ffighZoTrtand Madras Sigh 
Court would lead to the conclusion that a defendant-appella nt can c °° s 
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own time for making an application to implead the legal representatives 
of a deceased pZamZZ#-respondeut, the appeal in the meantime being free 
from liability to abatement. 

I confess that I find it extremely difficult to hold that such was the 
intention of the Legislature. I made this observation, of course, with 
profound respect for the rulings which I have cited ; and with equally 
profound respect I may observe that the whole difficulty in connection 
with the array of parties has arisen out of a misapprehension of the 
juristic principles upon which our Code of Civil Procedure is based. A 
due consultation of the various parts and chapters into which the 
Code is divided will show that the essential rules governing the procedure 
of the Courts of first instance form the body of the statute, and those 
same provisions, mutatis mutandis, have been rendered applicable, not 
only to the first appellate Court, nob only to the second appellate Court, 
but also to the Courts exercising civil jurisdiction in miscellaneous cases. 
Such, stating the matter briefly, is the effect of ss. 582, 587 and 647 of 
the Code ; and sneaking for myself. I cannot conceive how a workable 
Code could be framed unon better principles. The Code is, as we all 
know, the outcome of the labours of one of our most eminent jurists, 
Lord HoPhouse, now one of the Lords of the Privy Council, with the 
co-operation and assistance of another great jurist, Mr. Whitley Stokes, 
who, in the position of Law Member of the Legislature, is no doubt 
mainly responsible for s. 582 of the Code of 1882 as it now stands. 
The Code so framed, is, to mv mind, perfectly clear, and if difficulties 
[231] have arisen in this Court, as also in the other High Courts, over the 
matter now before us, it is due, as I humbly and respectfully think, to 
some misapprehension of the method upon which the Code has been framed. 
I have said so much because the policy upon which the Legislature has 
framed s. 582 of the Code cannot be fully realised, unless it is accepted that, 
as a pure matter of codification and drafting statutes, it would be nothing 
more nor less than clumsy to reproduce or repeat in the appellate chapters, 
or in the chapter relating to miscellaneous proceedings, the provisions of 
the procedure already well defined and accurately expressed in the earlier 
chapters of the Code, and which provisions, as matters ad litis ordinationem, 
are as suitable for appeals and miscellaneous proceedings as for regular 
original suits. 

This is in effect what I said in one of the cases to which I have 
already referred ; and since I am sitting again as a member of the Full 
Beuch of this Court, which can overrule the ratio decidendi of the Full 
Bench ruling in Mar tin Das v. Lajja Ram { L), I must, with due deference 
to the majority of the Court as then constituted, repeat what I held in 
that case, namely, that the object of s. 582 of the Civil Procedure Code is 
to obviate the necessity of repeating the provisions of chapter XXI, as 
also bo make them applicable to appeals, and the words *' appellant ” and 
“ respondent,” as used in the socbion, include both plaintiffs and defen- 
dants in an appeal; that the whole Code maintains the analogy between 
the position of a respondent and that of a defendant for the purposes of 
being impleaded and brought before the Court; that chapter XXI applies 
to cases where a plaintiff - respondent has died ; and that in such a 
case, and where no application has been made within the period prescrib- 
ed therefor, praying that the legal representatives of the deceased be made 
parties in his place, the appeal abates. 

To this view I still adhere; and I may respectfully say that I do so 
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partly because in the reports of the cases already cited by me laying down 
a different rule, I have failed to trace any attempt to meet the reasons 
which my judgment in the case just cited relied upon. Holding these 
views still, I need only say that not only s. 582 but the provisions of the 
whole Code of Civil Proced-[252] ure, far from presenting difficulties of 
interpretation, become wholly intelligible and consistent when s. 582 is 
read in the sense in which I respectfully think it was framed. That 
sense is best enunciated in the second paragraph of the present Bill to 
amend the Code, namely, that “ the word * plaintiff ’ shall he held to 
include a plaintiff -appellant or defendant- appellant , the word defendant a 
plaintiff -respondent or defendant-respondent , and the word suit an appeal. 

In this view of the matter, the points before us become very simple 
because, for the purposes of the array of the parties, s. 582 read with s.587 
of the Civil Procedure Code renders the provisions of chapter XXI of the 
Code relating to incidental proceedings arising from the death of parbies 
applicable to this case in such a manner that the appellant, whether 
plaintiff or defendant in the original Court, must be dealt with as plaintiff 
for the purpose to which that chapter relates. And if I am right so tar, 

I need only refer to the provisions of that chapter for stating my view of 
the law. S« 368 which occurs in that chapter lays down inter aha that 
in case of the death of one of several defendants or of the sole defendant, 
“the plaintiff mav make an application to the Court, specifying the name, 
description, and place of abode of any person whom he alleges to be the 
legal representative of the deceased defendant, and whom he desires to be 
made the defendant in his stead.” The section further goes on to say that 
“ the Court shall thereupon enter the name of such representative on tne 
record in the place of such defendant, and shall issue a summons to such 
representative to appear on a day to be therein mentioned to defend the 
suit • and the case shall thereupon proceed in the same manner as if sucn 
representative had originally been made a defendant and had been a par y 
to the former proceedings in the suit, provided that the person so made 
defendant mav object that he is not the legal representative of the decease 
defendant, or may make any defence appropriate to his character as sue 

represen tative^^^ cage w bilsfc the defendants- appellants insist upon 

impleading Sita Bam as the legal representative of the deceased . ’ 
Khusbalo as the widow of the deceased, far from objecting to be implead 
as^ respondent, has applied to be so [253] impleaded though tbe apphc^ 
tion is objected to by the defendants- appellants. Now fn ° g WQ 
such a state of things, the law ceases to present any d.fiBouities « " 
intemret s. 368 of the Code in the sense in which s. 582 of the C 

intends that section to be interpreted. In other words tbo provisions 
to the impleading of defendants become applicable to tbe . 

respondents, whether such respondents were plaintiffs or defendan 
the P original suit. And, indeed, I am prepared to go further and say 

re nell a te Court all the powers conferred upon the Courts of original 
jurisdiction in connection with such matters ; and those extensive power 
have also been conferred upon the Courts of second appeal 
the Code Thus not only s. 368 of the Code becomes applicable to «■“ 
case, but also all the other sections of tbe Code as to the array of the 

Part To pufthe 8 matter more concretely: the DiSbtd. 

this case be treated as plaintiffs and the plaintiff-respondent Dipob 
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deceased, as a defendant. On this hypothesis there is no question of the 
death of a plaintiff in this case, and therefore the provisions of ss. 363, 
•3641, 365, 366, and 367 have no application. Upon the same hypothesis, 
what has really occurred is that a sole defendant ” has died, and a 
dispute has arisen as to who is his legal representative for the purposes of 
the litigation. The defendants-appe>\\anbs (who must be regarded as 
plaintiffs ) state that the deceased respondent (who must be regarded as 
defendant) lived jointly with his father, Sita Ram, who is therefore, as a 
surviving member of a joint Hindu family, the legal representative of the 
deceased, and it is only him whom they wish to implead for the purposes 
of carrying on this appeal. On the other hand, the widow of the deceased, 
Musammat Khushalo, wishes to force herself into the litigation, in spite 
of the wishes of the appellants, on the contention that her husband was 
separate from his father, and that she is therefore his legal representative 
in preference to his father, Sita Ram. 

To the former part of this state of things s. 368 of the Code (reading 
it as I do in the light of ss. 582 and 587 of the Code) is fully applicable. 
The effect of that section so interpreted is that upon the application of 
the appellant, the Court “ shall " enter the name of [254] any person 
whom he desires to implead as legal representative of the deceased res- 
pondent. In this view the Court has no choice with reference to 
impleading Sita Ram, because the provisions of the statute are imperative. 
Then as to the latter part of the state of things already described by me, 
that is, the application of Musammat Khushalo, the provisions of the 
first part and the last paragraph of s. 582 (read with s. 587) are appli- 
cable, and, in my opinion, the claims of the widow to be impleaded 
in the action must be dealt with upon principles of s. 32 of the Code, so 
far as they are applicable to the array of the parties in appeals. The 
words of the last paragraph of s. 582 are very comprehensive and seem to 
be consistent with the principles upon which such matters are dealt with 
by Courts of appeal in England, for, if I remember rightly, there are cases 
to be found in the English reports where even third persons have been 
made parties to appeals where the sound discretion of the Court required 
such a course. The ruling of Lord Selborne. L. C. and Brett and Cotton, 
L, JJ., in Markham v. Markham (1) is an illustration of what I have just 
said ; and although I am not prepared to say definitely one way or the 
other that our powers in such matters under our Code are as extensive as 
those of the Court of appeal in England under their rules of procedure, 
I think I may say that the principles upon which those Courts pro- 
ceed furnish a good guide for our own procedure in cases of doubt. 

Nor is the view which I have taken unsupported by the authority of 
the Indian case-law. In the case of Athiappa v. Ayanna (2) Sir Charles 
Turner, C. J., in delivering the judgment of the Court, and referring to 
the Bombay ruling in Lakshmihai v. Balkrislnia (3) which, as I have 
already stated, was followed in Bai Javer v. Hathi Sing Kesri Sing (4) 
went on to say : “ While we agree with the learned Judges of the Iligh 
Court of Bombay that the Court must place on the record the person 
indicated as the representative of a deceased respondent, we are not pre- 
pared to say that in do case can the Court place on the record any other 
person as filling that character. The Court has the same power to make 
parties to an appeal as it has to make parties to a suit ; and where there 
appears a substantial doubt whether the person indicated by an appellant 
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is the [255] representative of a deceased respondent or a representative 
for all purposes connected with the matters in litigation, and a person 
other than the person indicated by the appellant lays claim to the repre- 
sentative character, and on good prima facie grounds, and where, if he 
be not allowed to join, the interests of the person entitled to the estate of 
the deceased may be prejudiced, we consider the Court ought to proceed 
under s. 32 to make him a party to the appeal.” 

This ruling was concurred in by Mr. Justice Mutusami Ayyar, and I 
am of opinion that it lays down a sound principle of law. There are, of 
course, some portions of s. 32 of the Code which may not be applicable to- 
the procedure of the appellate Court, but so far as the matter now before 
us is concerned I think that that section is applicable. I have already 
said that the provisions of s. 367 of the Code are not applicable because 
the defendants -appell ants are alive , and being dealt with as plaintiffs for 
the purpose of the array of parties, no dispute has arisen as to who is the 
proper legal representative. And what we have to consider is whether 
Musammat Khushalo has any such prima facie right as would entitle her 
to be made a party respondent to this appeal. Sita Ram, the father of 
the deceased Dipchand, respondent, as I have already said, must neces- 
sarily be impleaded, because he has been named by the appellants as the 
person against whom they wish to prosecute their appeal; and so far as 
Mussammat Khushalo is concerned, I think that although her application 
to be made a party respondent to this appeal is opposed by the appellants., 
and may for aught we know be contested by Sita Ram also, we are not 
called upon to apply the procedure laid down in s, 367 of the Code of Civil 
Procedure, for the simple reason that the plaintiff-respondent (Dipchand) 
cannot, according to my view, be regarded as a plaintiff for purposes of 
the array of parties to this appeal. All that we have to consider is whe- 
ther Musammat Khushalo has any such prima facie case as would entitle 
her to be made a party respondent to this appeal under s. 32 read with 
ss. 582 and 587 of the Code of Civil Procedure. Even a Court of first 
instance is not required by our laws to decide any dispute as to the iegal 
representation of a deceased defendant , and I fail to see whv a Court of 
appeal should be called upon either to decide such a dispute as [256] to the 
legal representation of the deceased respondent and thus stay the decision 
of the appeal. In the present case, what I have gathered from the argu- 
ment addressed to us at the bar is that the contention as to the legal 
representation of the deceased Dipchand rests mainly upon the decision 
of the question whether he was a member of a joint Hindu family wi 
his father, Sita Ram, or was separate from him. We know that such 
questions areas a rule very difficult to decide and rest upon ver> ininue 
details of evidence upon the issue when raised. It is obvious that no adjudi- 
cation on such an issue when it arises between two defendants > w 

respondents) can bind them, and it seems to me that we shall only 
delaying the disposal of this appeal if we apply s. 367 of the Code to th 
matter, and either decide the issue ourselves or stay the hearing of appea 

until the issue has been determined in another suit. . 

I do not wish to gointo the details of the juristic reasons why the rules- 

of procedure, ad litis ordinationem. applicable to a dispute as to the Leg 

representation of a plaintiff are not the same as those which relate to a 
dispute in connection with the legal representation of a -deceased \dtfend*^ 
The reason why I do not go into those details is that I have already given 
mv reasons for holding that a plaintiff -respondent, such as Dipchand 
this case, must be treated as a defendant for the purposes of the array or 
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the parties to an appeal such as this ; and that whilst Sita Ram must neces- 
sarily be impleaded as respondent, the claims of Musammat Khushalo 
to be impleaded also as a respondent must be dealt with under s. 32 of the 
Code read with ss. 582 and 587. 

This view explains why I have said that the ruling of the Bombay 
High Court in Lakshimbai v. Balkrishna (1) went too far in holding that 
no application could be made by a claimant to a deceased respondent to 
be impleaded in an appeal as a respondent. In my opinion the ruling of 
the Madras High Court in Athiappa v. Ayanna (2) solves the difficulty in 
this case. And adopting that ruling, I hold that Mussammat Khushalo 
has in this case shown a sufficient case to entitle her to be made a res- 
pondent in this appeal without the condition precedent of any decision 
whether she or Sita Ram is the proper legal representative of the deceased 
Dipchand. 

[257] Having said so much as to the views which I hold, I now 
proceed to state seriatim the specific answers to the five questions which, 
as I stated at the outset, arise in this case. My answer to the first question 
is that the order of the 17th July, 1886, whereby Musammat Khushalo 
was brought upon the record as the legal representative of the deceased 
plaintiff-respondent, Dipchand, can ho rescinded by the Bench at this 
stage, that is, after having heard the defendants-appellanr.s, 

To the second question my answer is that, notwithstanding the 
objections of the defendants, Musammat Khushalo, as the childless widow 
of the deceased plaintiff-respondent, Dipchand, occupies a position which 
affords her a sufficient prima facie status to resist the appeal, and, as 
such, to be impleaded as respondent under s. 32 of the Code of Civil 
Procedure read with ss. 582 and 587 of that Code. 

To the third question my answer is that the defendants-appellants, 
being in the position of the plaintiffs for the purposes of the array of 
parties to their appeal, were bouud by law to implead some one to repre- 
sent the deceased plaintiff- respondent. Dipchand ; that their omission to 
do so would subject them to the penalty of the abatement of their appeal 
under s. 368 read with ss. 582 and 587 of the Code of Civil Procedure; 
that this Court is therefore bound, by reason of the specific provisions of 
s. 568, to implead Sita Ram as a respondent to this appeal. 

To the fourth question my answer is that under the circumstances of 
this case both Musammat Khushalo (who has already been brought upon 
record as a respondent) and Sita Ram should be made parties to this 

appeal by reason of s. 32 read with ss. 582 and 587 of the Code of Civil 
Procedure (Act XIV of 1882). 

To the fifth question my answer is that there exists no authority in 
our Code of Civil Procedure either to require or permit the decision of 
disputes as to the legal representation of a deceased plaintiff-respondent 
(any more than the Code requires or permits adjudication upon such ques- 
tions when they arise between two or more defendants in the Court of 
first instance) ; that, therefore, the question whether Musammat Kushalo 
or Sit-a Ram is the proper legal representative of the deceased plaintiff- 
respondent Dipchand [238] is a matter which wo not only need not 
determine for the purposes of this appeal, but is a matter which we cannot 

determine under the rules of procedure as a condition precedent to the 
further hearing of this appeal. 

(1) 4 B. 054. (2) 3 M 300 
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I would therefore, without adjudicating upon the question whether 
Musammat Khushalo or Sita Ram is the proper legal representative of 
the deceased plaintiff-respondent, Dipchand, bring both upon the^ record 
as parties respondents to this appeal and would proceed to decide the 

appeal after having heard both of them. 

As T understand the judgment of the majority of the Court, 1 take 

it to mean that it is not by reason of any provisions in the Code that we 
are required to hold an inquiry whether Sita Ram or Musammat 
Khushalo is the proper legal representative of the deceased plaintill- 
respondent, Dipchand. I also take that judgment to mean that it is not 
upon the authority of any case-law existing in India or in England that 
such an inquiry is proposed to be held. I also understand that ju gmen 
to imply that even though a plaintiff-respondent may stand in the position 
of a defendant within the meaning of s. 582 of the Code, his death renders 
the question as to whether A or B is his legal representative a matter for 
adjudication by the Court as a condition precedent to the further progress 
of the appeal, and that such an adjudication can be made under an 
inherent power of the Court regulated by considerations of convenience 

and promotion of the ends of justice. , , , 0 

I regret that I cannot accept these views, for I cannot help holding 

that, even accepting the doctrine of inherent power in matters of procedure, 
the views adopted by the majority of the Court, far from resulting 
convenience of procedure, will tend to prolong litigation and not i neces- 
sarily obviate the inconveniences or difficulties anticipated from the view 

of the law which I have taken. . _ .• 

I am not aware of any rule of law which requires a Court in dealing 

with a case such as this to adjudicate upon the conflicting claims of k 
defendants, and if the deceased plaintiff-respondent in this case Dipchand. 
is to be treated as a defendant within the meaning of s. 582 of the Code, 
can find no authority either in that Code or in the case-law to necessitate 
an adjudication between the contending claims of two or more Pe^on 
claiming to be the [259] legal representatives of the deceased In such ca3 
there may be not only two but many more persons, each clal “*“ g J? 
the proper legal representative of the deceased to the exclusion of the other . 
and if the law requires adjudication upon their respective rights as a con 
dition precedent to the progress of the appeal, the effect would be 
prolong litigation. And I may add that, even if such rights are aajudica 
ed upon, it is far from certain that any such adjudications, when mad y 
T Court of appeal in a case such as this, would be conclusively binding 

u P °"l P Deed S not, however, pursue this matter further, because althoug^it 

may possibly be true that Sita Ram is in collusion wl * t6 P te . 

defendants- appellants (who have named him as the P r °P°r l° gal tentative 
tive of Dipchand), yet it may also be true that he is the ^'•represe 

and not Musammat Khushalo and it may also be * ru 'V b „ h f a ‘ t that there is 
are his legal representatives. It may also be possibly the fact tha 
"thirl person or persons of whose existence we have not beard, and who, 
bv reason of the existence of a will or otherwise, are the proper legal 
representatives, but whose existence has not been brought to ou 

onv rtf the Barbies to this litigation. , . 9 Is 

y In a state of things such as this, what is the duty of t • ° of the 

it its dutv to go about searching for the real legal repre Musammat 

deceased ? And if it is not. it is clear that, whether we ha ™, "ceased 
Khushalo or Sita Ram as the proper legal representative of t 
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Dipohand, our decree must necessarily be ineffective against those who 
are no party thereto, rendering further litigation necessary if the party 
or parties whom we hold to be the legal representatives of the deceased 
Dhipchand are not his proper legal representatives. It seems to me that 
the difficulties and inconveniences contemplated by the judgment of the 
majority of the Court are such as no system of procedure can avoid. 
Indeed, those difficulties and inconveniences increase, and have the effect 
of prolonging litigation, when attempts are made to adjudicate upon the 
rights of parties arrayed on the same side, whether in a Court of first 
instance or a Court of appeal. 

Opposed to the view of the law which I have taken, two judgments 
have been relied upon which I have not yet mentioned. [260] One is the 
case of Narain Kuar v. Durban Kuar (1), which relate to the exercise of 
powers under s. 32 of the Code, and the other case is Har Narain Singh 
v. Kharag Singh (2). The former of these cases does not appear to me to 
clash with my views because there is no question of intervenors in this 
case ; but the latter no doubt militates against the ratio decidendi which I 
have adopted in this case. With much that was laid down in that case I 
am respectfully unable to agree for the reasons which I have already fully 
stated. 

There is only one more point to which I need refer, viz., the difficulty 
contemplated as to costs if my views of the law were adopted. Under 
s. 223 of the Code of Civil Procedure read with ss. 582 and 587 of that enact- 
ment this Court would have the power to make any order as to costs within 
its judicial discretion, just as a Court of first instance would have similar 
power. And this appeal, if Sita Ram has been improperly impleaded, or 
if Musammat Khushalo has wrongly forced herself upon the record as a 
party to the appeal, and the appeal prevails or fails, these would be 
considerations regulating the discretion of the Court regarding the order 
as to costs. 

For these reasons, without adjudicating upon the contention of the 
appellants that Sita Ram is the proper legal representative of the deceased 
Dipchand, and without adjudicating upon anv such claims as he may 
have to that capacity as against Musammat Khushalo or vice versa, I 
would place both upon the record as parties respondents to this appeal, 
and would proceed to hear the same and dispose of it. 
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Chajmal Das and others ( Defendants ) v. Jagdamba Prasad 

(Plaintiff)* [30fch April, 1888.] 

Civil Procedure Code , ss. 3. 363,582 — Act XV of 1877 {Limitation Act), sch.ii , Nos. 171B, 
178 - Death of plaintiff -respondent — Application by defendants- appellants for substi- 
tution of legal representative. 

Tae judgment of the majority of the Full Bench in Narian Das v* Lajja 
Ram (1) only decided that art. 171B, sch. ii, of the Limitation Act of 18P7, did 
not apply [261] to an application by a defendant-appellant to have the represen- 
tative of a deceased plaintiff-respondent made a respondent. Art. 178 applies to 
such applications. 

So held by the Full Bench, MAHMOOD, J., dissenting. 

Held by MAHMOOD, J., that by reason of s. 3 (read with ss. 368 and 582) of 
the Civil Procedure Code, the word “ defendant ” in art. 17 IB, of the Limitation 
Act necessarily includes a plaintiff-respondent. Soshi Bhusan Chand v. Orish 
Chunder Taluqdar (2) referred to. 


[R. — 11 A. 108 = 8 A.W.N. 111.] 


This was a suit brought by one Jagdamba Prasad for possession of a 
share of alleged ancestral property which was sold in execution of simple 
money decrees against the plaintiff’s father, Narain Lai. The Court of 
first instance decreed the claim in full on the 31st March, 1884. On the 
15bh April, 1884, the defendants (purchasers under the decrees in execu- 
tion of which the property in suit had been sold) appealed to the Higji 
Court from the Subordinate Judge’s decree. On the 17th September, 1885, 
while the appeal was pending, the plaintiff-respondent died. 

On the 20bh March, 1888, an application was made on behalf of one 
Musammab Genda Kuar, mother of the deceased plaintiff-respondent, in 

the following terms : — . , 

1. “That your petitioner's name be entered as the heiress and legal 

representative of her deceased son. Jagdamba Prasad, nlaintiff in the 
original suit under the provisions of ss. 365, 366 and 582 of the Civil 

Procedure Code (Act XIV of 1882). , , 

2. “ That as the appellants (defendants in the suit) have failed to 

bring the proper legal representative of the deceased respondent into Cour 
within the time prescribed therefor by the Limitation Act, their appeal e 
ordered to abate under the last paragraph of s. 368 coupled with s. 58-. of 


ihe Code.” . , TT Tf 

The appeal came for hearing before Straight and Mahmood, JJ. 

ivas ordered to he laid before the Full Bench for consideration of Musam- 

mat Genda Kuar’s application. _ T r 

The Hon. T. Conlan , Munshi Hanuman Prasad , and Lala Juata 

Prasad for the appellants. 

The Hon. Pandit Ajudhia Nath and Babu Jogindro Nath Chauahn , 

for the respondent. , , 

[262] Edge, C. J. — In this case the plaintiff obtained a decree from 

the Court below. From that decree an appeal was filed in this Court on t e 

• First Appeal No. 59 of 1884 from a decree of Maulvi Muhammad Basit Khan 
Subordinate Judge of Mainpuri, dated the 31st March, 1884 

(1) 7. A. 693. 11 u * 


174 


TTIJ 


CHAJMAL DAS V. JAGDAMBA PRASAD 


10 All. 263 


lobh April, 1881. Tbe plaintiff-respondent died on the 17th September, 
1885. No application lias been made by or on behalf of the appellant to 
bring upon the record the representative of the deceased plaintiff-respond- 
ent. nor has any representative of the deceased plaintiff-respondent applied 
to be brought upon the record. The present application, which was 
perferred on the 20th March, 1888, is made on behalf of the mother of 
the deceased plaintiff-respondent. It is an application for an order of 
the Court decreeing that the appeal has abated. I consider that the 
judgment of the majority of the Full Bench in the case Narain Das v. 
Lajja Ram (l), notwithstanding the head-note, simply decided that arti- 
cle 171 B of sen. ii of the Limitation Act of 1877 did not apply iu that 
case. That case is on all fours with that now under consideration, so far 
as the question of limitation is concerned. The result of that decision, I 
think, must be that art. 178 of sch. ii of the Limitation Act must' apply. 
As three years have not expired since the death of the plaintiff-respondent, 
and as 1 do nob propose to re-consider the question decided in the case of 
Narain Das v. Lajja Ram (1), I think that the application is premature 
and, as such, must be rejected with costs. 

STRAIGHT, J. — I am of the same opinion. I was a party to the Full 
Bench ruling in this Court to which the learned Chief Justice has referred. 
Any one who will bake the trouble to read what I said in that case will 
find that what I laid down there was that art. 171B of the Limitation 
Act did not apply to a case like this. I was of ODiuion, for reasons stated 
therein, that the word “ respondent ” had, whether from intention or 
mistake, been omitted from that article, and comparing it with the 
preceding article, I showed, in reference to s. 582, that it seemed rather 
as if it had been intentionally omitted. That view has been adopted by 
five Judges of the Calcutta Court, and the same view has been taken by 
the Ma Iras Court. I add these rem irks for the purpose of showing that 
when I used the expression at the end of my judgment in that case, “ it 
therefore appears to me impossible to say that the appellant in the present 
case has failed to make the application within the period [263] prescribed 
therefor, because no period for making such an application is in fact 
prescribed at all,” I was limiting my remarks to art. 171B, no other 
article having been suggested to me, anci it not having occurred to my 
mind that art. 178 of the Limitation Act was applicable. I think that 
art. 178 is applicable, and that, therefore, where a respondent dies the 
appellant has three years from the date of such death, that is bo say from 
the date when the right to make the application ” accrues to him, to 
come into Court and have the heirs of the deceased respondent brought on 
the record. [ concur with the learned Chief Justice that this application 
•is premature find that it should bs rejected with costs 

Buodhdr ST, J.— I also concur with the learned Chief Justice 

Tyrrell, J. — I concur. 

Mahmoud, .1. The or.lor which I have to make on this application 
must bo the same as that made bv the majority of the Court. But I am 
anxious to guard myself against being understood to hold that the provi- 
sions of s. o82 of the Code of Civil Procedure, read with s. 368 of that Code 
would not render the word defendant ' as used in art. 171 B, sch. ii. Limi- 
tation Act, applicable also to the case of the death of the plaintiff-respon- 
dent. Lay this, of course, with due deference to the rulings to the con- 
trary, whion need, hosvever, not be now cited. I dealt with most of those 
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cases in my dissentient judgment in the Full Bench case of Marain Das 
v. Lajja Ram (1). At page 700 of the report I expressed the exact rea- 
sons why by dint of the interpretation clause of the Civil Procedure Code, 
the word ‘defendant’ occuring in art. 171 B, sch. ii of the Limitation Act, 
must necessarily include a plaintiff respondent. That was a view m full 
accord with what was said by Field and Beverley. JJ., in Sosht Bhusan 
Chand v. Grish Chunder Taluqdar (2). The ruling in this last case, how- 
ever. though apparently not cited or considered, has been dissented from 
by a Bench of five Judges of the same Court ; and all the other cases 
bearing on this point were collected by me in delivering my judgment 
in the recent Full Bench case of Muhammad Hoosein v. Khushalo id), m 
which the order of the Full Court was passed on [264J the 23rd January* 
1888. To the remarks I have made in this last judgment I have nothing 
to add, though, being bound by the decision of the majority of the Court, 

I agree in the order which has been made. 


10 A. 264 (P.B.) = 8 A.W.N. (1888) 112. 

FULL BENCH. 

Before Sir John Edge, Kt ., Chief Justice . Mr. Justice Straight, 

Mr. Justice Brodhurst, Mr. Justice Tyrrell, and Mr. Justice Mahmood. 

DEBI din ( Plaintiff ) V. CHUNNA Lal ( Defendant ).* 

[30th April, 1888.] 

Civil Procedure Code, «. 3. 368, 582 -Act XV of 1877 (Limitation^ Aet.)_ sch. ii^Nos 

171 Z? 178 Death of defendant respondent —Application by plaintiff -appeua 

have representative of deceased subtituted as respondent. 

Held by the Full Bench (MAHMOOD, J., dissenting) that art. 171B of the 
second schedule of the Limitation Act does not apply to the death of » ^ 

whether plaintiff or defendant in the original suit ; and that art. 17 8 »PP™ * 
an application made by a plaintiff-appellant to bring upon the record the rep 
sentative of a deceased defendant-respondent. 

Narain Das v. Lajja Ram (1) and Balkrishna Qopal v. Bal Joshi Sadashw 
Joshi (4) referred to. 

Baldeov , Bismillah Begam ( 5); and Rameshar Singh v . Bisheshar Sing ) 
overruled. -, B 

Held by MAHMOOD, J.. contra, that the word “ defendant ’ m »r * 3 

includes a defendant-respondent, and. reading art. 17 1 B p lfc ? u ^ es also a 

in conjunction with ss. 368 and 582 of the Civil Procedure Code includes ^ 

plaintiff-respondent ; and that an application e y ® to^have the repre- 

more than sixty days after the defendant-respondents^ 

sentative of the deceased made a respondent is barred by limita , 

appeal is liable to abatement* 


£F ♦ 


6 ’os 7 ii Bhusan Chand v. < 3 ris>i Chunder Taluqdar ( 2 ) referred to. 
29 M. 529 = 10 M.L.J. 475 =lM.LT. 348.3 


This was a suit for an account of the profits of certain za “ 1 °‘ Ja < f} 
nmnertv in which the plaintiff claimed a share, and for the reco y 

such sum with interest as might be found due on the accounts being taken. 
The defendant, the uncle of th e plaintiff , w as the manager of the proper^ 

.~Fk8t Appe^No^ 153 of 1886 from » decree of Mapshi Rae Kulwant Prasad. 

SUb T,rrrf 80 0< "Tain' C 69L the (3)Tol 223. W » B. ~ 

(5) 9 A. 118. (6) 7 A * 734 * 
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Cawnpore decreed the claim in respect of part of the property in suit. On the 
13bh August, 1886, the plaintiff appealed to the High Court from so much 
of the lower Court’s decree as was adverse to him. On the 4th January, 
[265] 1888, pending the appeal, the defendant-respondent Jia Lai, died, 
and on the 19th March an application to the Court was made on behalf 
of the plaintiff-appellant to the effect that the names of the four sons of 
the deceased respondent might he entered on the record as respondents 
in his place. On the 27th March, 1888, pending the disposal of this 
application, another application was made on behalf of the above-mentioned 
legal representatives to the effect that the application of the 19th of March, 
1888, had not been presented within the period of limitation provided in 
art. 171 B of the second schedule of the Limitation Act, and prayed that 
the appeal should accordingly be declared to have abated. 

On the 28th April, 1888, the case came for hearing before Edge, C.J., 
and Straight, J.,. who passed an order referring the applications of the 
19th March and the 27th March, 1883, to the Full Beuch for disposal 
together with the other cases raising similar questions of law. 

The Hon. T. Conlan , Sheikh Ami mild in , and Lala l^alla Prasad, for 
the appellant. 

Mr. G. E. .4. Pass and Mr. E. C. E. Greenway , for the legal represen- 
tatives of the defendant-respondent. 

The Hon. T. Conlan for tli6 appellant. — The decision of the Full 
Bench in Narain Das v. Lajja Ram (1) applies to this case in principle. 
The judgment of Straight, J., in that case was concurred in by Oldfield 
and Brodhurst, JJ., and it shows that art. 171 B of the second schedule 
of the Limitation Act does not apply to the death of a respondent. The 
only article of the Limitation Act applicable to such a case is art. 178, and 
therefore the application of the 19th March was in time and that of the 
27th March premature. 

Mr. Cr. E. A. Ross for the legal representatives of the respondent. — 
In the case of Raldeo v. Bismillah Ben am (2) Oldfield and Tyrrell, JJ., held 
that art. 171 B of the Limitation Act applies to applications to have the 
representative of a deceased defendant-respondent made a respondent. 
That case is exactly in point, and it shows that those learned Judges drew 
a distinction between the case of a defendant-respondent aud that of a 
plaintiff-respondent dying, and considered that Narain Das v. Lajja Ram 
(1) did not [266] govern the former class of cases. The Legislature can 
never have meant that while an application under s. 3Go of the Code for sub- 
stitution of the legal resprosontative of an appellant must be made within 
sixty days after the appellant’s death, an application for substitution of a 
respondent might be made at any time within three years after the res- 
pondents death. 

[STRAIGHT, J. — The omission of the word “ respondent ” in art. 171 B 
was probably an oversight.] 

The Hon. T. Conlan for the appellant in reply. 

Edge, C. J. — This is an application.'on behalf of the plaintiff appellant 
to bring upon the record the representative of the deceased defendant- 
respondent. The defendaut-respoudent died on the 4th January, 1888. 
This application was presented to the Court on the 19th March last. 
Mr. Ross also applied, on behalf of the logal representative of the deceased 
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defendant-respondent, for an order directing that the appeal should abate. 
The question raised is whether art. 171B of sch. ii of the Limitation Act 
applies to this case. It has been decided in the case of Balkrishna Gopal 
v. Bal Joshi Sadashiv Joshi (1) that art. 171B, sch. ii, of the Limitation 
Act does not apply to the case of a* defendant-respondent. Having 
regard to the fact that by art. 171 the Legislature provided specifically 
for the cases of the death of an appellant or the death of a plaintiff, and 
there is no express reference iu art. 171B to the death of a respondent, 
I am of opinion that art. 17 IB does not apply to the death of the res- 
pondent, whether that respondent was originally in the action plaintiff or 
defendant. 1 think the principle applicable to this case is the same principle 
which was the basis of my brother Straight’s judgment in the Full Bench 
case of Narain Das v.Lajja Bam (2), with w inch, so far as the report enables 
us to see. at least two Judges of the Court concurred. This opinion of mine 
is in cofiict with the judgment of Oldfield and Tyrrell, JJ., in Baldeo v. 
Bismillah Begam (3). It does not appear to me that Oldfield, J., who 
delivered judgment in that case, considered or discussed the bearing of 
the judgment of the majority of the Court in the Full Bench case of 
Narain Das v. Lajja Bam (2). Indeed my brother Tyrrell is now of 
opinion that that judgment was in opposition to the decision [267] of the 
majority in the Full Bench case. My opinion is also apparently at variance 
with the decision of Oldfield and Mabmoooa, JJ., in Bameshar Singh v. 
Bisheshar Singh (4). I think I am bound to follow the principle which 
is enunciated in the Full Bench case and with which principle I agree, as in 
my opinion art. 171B does not apply, and as there does not appear to be 
any other article than 178 applicable to the case, I am of opinion that the 
application of Mr. Con lan on behalf of the appellant must be allowed, 
and the application of Mr. Boss on behalf of the legal representatives of 
the deceased-respondent should be refused with costs. 

Straight, J. — I am of the same opinion. The learned Chief Justice 
has correctly interpreted the principle upon which I based my decision 
in the Full Bench case of Narain Das v. Dajja Bam (2). To put it 
shortly, that principle is this, that the word defendant in the ark 171B 
does not include a “ respondent, ” and that consequently the period o 
limitation provided in that article is not applicable to the failure on t 0 
part of the appellant to bring on the record the heir of a deceased lespon- 
dent. ” I am of opinion that the limitation applicable to cases of J" 31 /* 
kind is that which has been stated a Full Bench case of the Madras High 
Court (5), and has, as I understand it, been approved by the Calcutta 
High Court (6) has also, from that we see now, met with approval by the 
Bombay High Court (7), and has been adopted by us. 

Brodhurst, J. — I also concur with the learned Chief Justice- 

Tv RR ELD, J. — I concur in the order made. 

Mahmoud, J.— In delivering my judgment in Chajmal Da s v.Jag- 

damba Prasad (8), in which I concurred in the conclusion at which the 
learned Chief Justice and my learned brethren arrived, I had no i Qfc0nC * on 
to concede any principle that the ruling in the case of Narain Das v. 
Lana Bam (2) could be interpreted so as to render the rule that was there 
laid down aoplicable also to the cases in which a defendant who ha PP 0 ^® 
also to bo a respondent died, because it is to be borne in mind that m 
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that case the appellant was defendant in the original suit. In that Full 
Bench case the whole of my dissentient judgment of course proceeded 
upon repu-[268] diating any distinction between a plaintiff-respondent 
and defendant-respondent, because I held there, at page 700 of the 
report, that the effect of s. 582 was to demolish the distinction between 
the plaintiff and defendant for purposes of the array of parties in appeal. 
The effect of my view was that the defendant-appellant was a “ plaintiff.'’ 
as indeed a plaintiff-appellant also would have been a“ plaintiff',” so a 
defendant-respondent would have been a “ defendant,” as also a plaititiff- 
respondent would be a “ defendant,” for the purposes of art. 171B of sch. 
ii of the Limitation Act. That ruling, however, had to be considered by 
me in conjunction with Oldfield, J., in Rameshar v. Bisheshar Singh (l) 
where I endeavoured to show that the Full Bench ruling in Narain Das 
v. Lajja Ram (2) was distinguishable from cases in which a defendant 
respondent had died, and the plaintiff who was originally in the aggressive 
position in the first Court was also in that same position in the Court 
below. In that view Oldfield, J., concurred with me, though with 
hesitation. Exactly the same view was taken by Oldfield. J., with the 
concurrence of my brother Tyrrell, in Baldeo v. Bismillah Degam (3). I 
think these two cases are authorities for showing that a distinction does lie 
between the case of the death of a plaintiff- respondent and a defendant 
respondent. 

There is indeed the case of Balkrishna Gopal v. Dal Joshi Sadashiv 
Joshi (4), in which West, J., without having his attention drawn to this 
distinction, has applied a rule similar to that of Narain Das v. Lajja Ram 
(2) to the case of the death of the defendant- respondent. But that 
judgment with all due respect for such an eminent Judge, does not seem 
to me to have dealt with the real difficulty in the case — i. e., the effect of 
reading s. 3 of the Civil Procedure Code with art. 171 B of the Limitation 
Act. That enactment, as I said in the case of Narain Das v. Lajja Ram 
(2) and a 3 was said by Field and Beverley JJ., in Soslii Bhusan Chund v. 
Grish Chundcr Talugdar (4) is to show that “ defendant ” as it occurs in art. 
171B does include a respondent. 

Whether it includes a plaintiff-respondent or not is a matter undoubt- 
edly settled by the ruling in the case of Narain Das v. [269] Lajja Ram{2). 
The rulings of the Full Bench of Madras and other High Courts to which 
full reference has boon marie by ms in Muhammad Ilusain v. Khushalo (5) 
which is also a Full Bench case, need not be referred to again. But why 
the word ‘ defendant ’ should be interpreted as excluding a defendant who 
is admittedly a defendant, but happens also to be a respondent, I confess 
with due deference that I fail to see. These words must bo understood 
either with due regard to s. 582 or not. If so understood, then by s. 3 of 
the Civil Procedure Code the ‘ defendant ' in art. 171 B must ho understood 
as defendant is understood in the Civil Procedure Code, and s. 582 is an 
essential part of that Code and defines a respondent. If tho Civil Proce- 
dure Code lends us no help, thon there is no rule of interpretation which 
would limit a term in itself general only to a defendant who does not 
happen to bo a respondent. 

In this view of course I am in a portion of my ratio decidendi depart- 
ing from tho judgment in Narain Das v. Lajja Ram (2). But it is in conse- 
quence of the opinion of tho majority of tho Judges that I cannot utilize 
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the definition of ‘ defendant * in s. 582 for interpreting art. 171 B of the 
Limitation Act. 

I am of opinon that inasmuch as the Full Bench case of this Court 
in Narain Das v. Lajja Ram (l] does not settle the exact point now before 
me, the word ‘ defendant ’ read with clause 2 of s. 3 of the Civil Procedure 
Code in conjunction with s. 582 does include a defendant-respondent, and 
that a plaintiff-appellant not applying within the time provided by art. 
171B to bring upon the record the proper parties, is liable to the abate- 
ment of his appeal within the meaning of s. 368 of the Civil Procedure 
Code read with s. 582. I would therefore allow the application made by 
the heir of the deceased, and I would declare that this appeal should abate 
with costs. 

As to the second application, viz., that made by Mr. Conlan, it follows 
from what I have said that that application cannot be maintained, and 
those reasons are in principle the same as those stated by me in the case 
of Narain Das v. Lajja Ram (l) as aiso in my recent judgment in Muham- 
mad Hussain v. Khushalo (2). It is an application which admittedly 
having been made after the lapse [270] of sixty days as provided by art. 
171 B is an application which cannot he entertained, because we should 
then be placing upon the record of an appeal which has abated persons 
who are the heirs of deceased respondents. I would therefore reject 
that application (3). 


10 A 270 (F.B.) = 8 A.W.N (1888) 114. 

FULL BENCH. 

Before Sir John Edge , Kt., Chief Justice, Mr. Justice Straight , 
Mr. Justice Brodhurst , Mr. Justice Tyrrell , and Mr. Justice Mahmood. 


Ram Sarup ( Defendant ) v. RAM Sahai AND ANOTHER {Plaintiffs)." 

[30th April, 1888.] 

Act XV of 1877 [Limitation Act), sch. ii.. Nos. 171 B, 173 — Death of P lainti £ffJ. sp0 Vl 
dent— No application for substitution— Application by defendant-appellant tor 

hearing of appeal. 

Held , by the Full Bench that inasmuch as art. 178 and not art. 171 B of the 
second schedule of the Limitation Act applied to the case of a decease J re9 P . 

whether plaintiff or defendant in the suit, an application by a defendant-appel- 
lant to have his appeal heard iu the absence of any representative of the deceas 
plaintiff-respondent coaid not be allowed until the period prescri e ? * b 

had expired without the legal representatives of the deceased applying to 

brought* on the record in his place. 

This was a second appeal which came for hearing before Brodbursfe 
and Mahmood, JJ., who on the 24bh March, 1888, passed the following 

° rdei “ In this case Mr. Kashi Prasad . on behalf of the appellant, states 
that one of the plaintiffs-respondents, Ram Sahai died more than sixty 
davs ago, and that the other plaintiff-respondent, Sadbo, is not to be 
found ^ Upon this state of things the learned pleader contends that h 
client, Ram Sarup, being defendant- appellant, was not bound to ma 

Second Appeal No. 201G of 1886 from a decree of Rii Mata Din, . ^^cree 
Additional Subordinate Judge of Ghazipur, dated the 2<J .h May, 1836, reversing a decree 
of Syed Ziin-ul-abdin, Munsifof Korautidih, dated the 5th December, 189 °* 

(1) 7 A. 693. (2) 10 A 223. (3) See Act VII of 1883, s. 66 (4). 
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any application to implead any person a3 respondent to the suit as legal 
representative of the plaintiff-respondent, and that, there being neither 
any right to apply for such substitution of parties nor any period of 
limitation applicable thereto, the result would be that the suit will abate, 
and that the decree of the lower appellate Court should be reversed. The 
point so raised is very similar to that which has arisen in some other cases, 
such as Chajmal Das v. Jagdamba Prasad (1), which is to be considered, 
by the order of the learned Chief Justice, by a Bench of three Judges. 
We think that this case should also be disposed of [271] by the same 
Bench, and with this recommendation we direct it to be laid before the 
learned Chief Justice for orders.” 

The case was ultimately referred to the Full Bench by an order 
dated the 28th April, 1888. 

Munshi KashiPrasad and Lila Jaala Prasad , for the appellant. 

Pandit Bishambhar Nath, for the respondent. 
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JUDGMENTS. 

Edge, C. J. — In this case one of the two plaintitfs-respondents died 
pending the appeal. Three years have not expired since the day of 
his death. The defendant-appellant applies to have his apDeal hoard in 
the absence of any representative of the deceased plaintiff-respondent. 
For the reason stated by the majority of this Court in Muhammad Husain 
v. Khushalo (2) I am of opinion that we should not accede to this request 
until we have the proper parties on the record. We have held that art. 
178 and not art. 171 B applies to the case of a deceased respondent, bo he 
plaintiff or defendant in the suit. In my opinion the motion should be 
refused. 

STRAIGHT, J. — I am of opinion that the contention of Mr. Kashi 
Prasad, which has been referred to this Full Bench by the Divisional 
Bench for disposal, should be decided against him, and that he should not 
be allowed to proceed with the trial of this appeal, and to have it decreed 
as against the respondent who has died since the institution of the appeal 
until the period of limitation provided for in art. 178 of the Limitation 
Law has expired and the legal representatives or heirs of such deceased 
respondent have failed to make such application to be brought on the 
record. That contention of the learned pleader for the appellant in the 
appeal must bo taken to be disposed of, and the case will come on in due 
course. 

BkoDIIURST, J. — I concur with the learned Chief Justice and my 
brother Straight. 

Tyrrell, J. — I concur. 

MafimOOD, J. — Feeling myself bound by the opinion of the majority 
I must bow to the conclusion at which they have arrived. I concur in 
the order which they have made (3). 


ID 10 A 200, 


(2) 10 A. 223 (3) Seo Act VII of 1838, s. GO (4). 
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10 A. 272 (P.C.) =15 I. A. 51=5 Sar. P.C.J. 139 = 12 Ind. Jur. 213. 

PRIVY COUNCIL. 

Present : 

Lord Fitzgerald , Lord Hobhouse, Sir B. Peacock , and Sir R . Couch 
[On appeal from the High Court for the North-Western Provinces.] 


[272] Sartaj Kuari and another {Defeniint s) v. Deoraj Kcjari, 

MOTHER AND GUARDIAN OP IjAL NARAINDAR BAHADUR PAL ( Plaintiff ). 
[5th, 6th, 7bb, and 8bh, December, 1887, and 21st January, 1888. J 

Custom — Impartible estate— Right of possessor of impartible estate to ahenate. 

There is no such co-p ircenary in an estate impirtible by custom, as, under the 
law of thi Mitak^hir* governing the descent of ordinary property, attaches to a 
son on his birth. 

The son’s right at birth, under the Mitakshara, is so connected with the right 
to share in, and to obtain partition of the estate, that it does not exist indepen- 
dently of the latter right. 

Where a custom is proved to exist, it supersedes the general law, which, how- 
ever, still regulates all beyond the custom. 

In regard to a raj estate in Gorakhpur, by custom impartible and descending 
by primogeniture, the family being in other respects governed by the Mitakshara 
law, the present Raja’s alienation of part of that estate was alleged by his son to 
be invalid as against bim. 

Held that if there had been no custom of impartiality, the Rija’s power over 
the estate would have been restricted by the law declared in Mitakshara, oh. I, 
s. 1 v. 27 ; and th 9 gift would have been void. But. there being the above custom, 
the question was how far the general law was superseded, and whether the right 
of the son to control the father’s act in this re^pjct was beyond the custom. 

Held that in regard to impartible estate, the son’s right at birth did not exist 
where there was no right on his pirt to partition ; also that inalienability 
dependent on custom or on the nature of the tenure. In this case the evidence 
did not establish that bv custom the estate was inalienable. 

TP IS M 197 (204) ; 20 M. 167 ; 22 M. 383 (P.C.) = 26 I. A. 83 Appl., (1912), M.W.N. 

L 790 (792 797) • Com., 27 M. 435 (460, 461). Disc , 12 M.L.T. 245 (252) = 23 M. 
T T 79 Disc and Expl. IS M 287 (292. 293). R., 20 A. 537 ; 34 A. 79 (85) = 8 
A.’lJ. *1251 = 12 Ind. Cas. 915 : 29 B. 5L (58) =6 Bom. L.R. 268; 22 C. 156 
- 31 C 111 (H8| ; 38 C. 182 (1861 = 15 C.W.N. 49 = 7 Ind. C*s. 806. R., 16 
M ’ll • 17 M. 316 (34 U ; 17 M. 3 61 (365» : 18 M. 297 ; 21 M 18 <25) ; 22 M. HO 
1112)* 22 M. 538 (549); 24 M. 147 (153) (P.C)=27 I. A. 151=10 M.L.J. 294 = 
\ C W N. 74=2 Bom. L.R. 945 ; 27 M. 131 (142) (P.C.) = 6 Bom. L R. 7 = 8 0. 
W N. 186 ’ 29 M. 45-3 = 16 M.L. J. 339 = 1 M. Li.T. 272 ; 30 M. 255 (261) ^ 

t t 367=2 M Ij.T. 167 ; 9 A L J. 40 =13 Ind. Cas. 269= 11 M.L.T. 71 = (19 12) ; 
M.W.N. 16 ; 1 C.Li J. 557 (561. 562) ; 12 C.W.N 966 (958; ; 13 C.W.N. 1013 
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LJ, 124 = 12 C.W.N. 958 ; 23 M.L J. 79 (31).] 

APPEAL from a decree (4th May, 1883) of the High Court affirming 
decree (2nd October, 1880) of the Subordinate Judge of Gorakhpur. # 
The question was of the validity of a gift of seventeen villages in 
< khnur forming part of the hereditary and impartible raj estate in the 
ossesaioQ of the Raja of Mahauli. It was in favour of a younger wife, 
nd was disputed by the Raja’s eldest son, still a minor, represented by 

i s jj) other and guardian. t , . a 

The instrument which the son sought to have declared void was dacea 

he 18th February, 1871. 
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It recited that Raja Bhawani Ghulara Pal was the proprietor of a ' 1888 
number of villages in the pargana of Mabauli, constituting [2733 his raj Jan. 21. 

estate, which had been settled with him for the revenue ; and that he was, 

with regard to the nature of the raj and riasat, and also with regard to PRIVY 
the custom and usage of the family and of the country, the sole permanent COUNCIL. 

proprietor having full power to transfer the estate. The instrument then 

declared that the Raja thereby made a gift to his wife. Rani Sartaj Kuari, 10 A. 272 
of the seventeen villages described therein, forming part of his “ilaka,” and (P.C.) = 
had put her into possession, she having full proprietary rights therein and 13 I. A. 5i^= 
being entitled to obtain clakhil kharij. 3 Sar. P.C.J. 

The plaintiff’s ground of claim was that, by Hindu law and usage, 139 — 12 

the Raja had no power to alienate any part of the raj estate. The Raja Ind. Jur. 
denied this, alleging in his defence a right to make any transfer ; adding 213. 
that, in consequence of the separation of members of the family, and for 
other reasons, transfers of every description had been made of the raj 
estate from of old. 

The judgment of the Court of first instance was against the validity 
of the alienation. 

On appeal the High Court (Straight, J., and Tyrrell, J.) gave judgment 
as follows : 

“ The case is one of considerable moment, not only from the value of 
the property in suit, but the importance of the legal questions involved as 
to the precise character of the property of the raj and the power of the 
Raja in regard to it. Before addressing ourselves to the points raised for 
our determination, a few words may be conveniently devoted to recording 
the history of this Mahauli raj. The estates, which are considerable, lie 
in the parganas of Tanda and Akbarpur, F y zabad, in the province of Oudh, 
and Mahauli and Rasulpur, in the district of Basti, in these Provinces. It 
would appear that some 300 years ago two brothers, by name Alakdeo 
and Tilakdeo, Surajbansi Rajputs, hailing, so they alleged, from Kumaun, 
invaded the locality in which the property above mentioned is situ- 
ate, and, killing one Kaulbil, the then .Rajbhar, appropriated his lands 
and made them the nucleus of the present raj. Subsequently, for 
services rendered or for some other reason, they obtained from one of 
the Delhi Bmperors the title of “ Pal,” which has now for a long 
course of years attached to the family. Originally the dwelling-house of 
[ 274 ] the Raja was in the village of Mahauli, but it was afterwards re- 
moved to Mahson, where it now is situated. The seventeen villages to 
which the deed of gift in favour of Rani Sartaj Kuari relates are nearly all 
situated in Mahson, and are estimated, in round figures, to be worth some 
five lakhs of rupees and form, so the plaintiff alleges, the most valuable 
part of the raj properties. The names of the several Rajas who have pre- 
ceded the present incumbent in their order are, as far as we have been 
able to ascertain them: — (1) Dip, (2) Jaswant, (3) Kalandar, (4) Bakhta- 
war, (5) Sarfraz, (G) Sham shore, and (7) Mardan, father of the defen- 
dant Gbulam and grandfather of the plaintiff. Ol the above, with the ex- 
ception of Kalandar, who is said to have been selected in preference to his 
elder brother Zorawar, though the evidence as to this is of the vaguest and 
most unsatisfactory kind, succession to the fjaddi has been ruled by pri- 
mogeniture. 

Wo now revert to the contentions urged by the appellants’ counsel 
in support of the appeal. Briefly they are — 1st, that the plaintiff has no 
title to come into Court during his father’s lifetime, for ho is neither a co- 
proprietor nor a reversioner ; 2nd, that if he has a right to institute a suit, 
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ib rests with him to establish the inalienability of the raj, and that under 

any circumstances the defendants have conclusively proved the competence 

of the Baja to make the gift impeached. The first question involves the 

consideration of many points of no slight difficulty and complexity, an 

their examination has been not a little perplexed by a perusal of the 

numerous authorities to which we were referred in the course of the 

arguments at the hearing of the appeal. Putting aside the suggestion of 

custom or usage made in the plaint, which we do not feel called upon to 

discuss, the position asserted by the plaintiff apparently resolves itself 

. i n to this * — ‘ The estate now in possession of my father is ancestral; he 

and I are members of a joint Hindu family, ordinarily subject to the law 

of the Mitakshara. If I survive him, I must under that law succeed to 

the estate. Although it is admittedly impartible in the sense that I canDOb 

demand partition thereof, or have joint enjoyment of the income derived 

therefrom, yet I have, so to speak, a limited proprietorship therein in the 

shane of rights to maintenance and succession by survivorship Io ^other 

words, the plaintiff claims that except in so far as from the [275] nature 

of the estate they are inapplicable, his case must be determined according 

to the principles of the Hindu law which govern families < ind 

perty. As a matter of first impressioo, it appears to us that this ® 

tion is based on grounds of justice and good sense, but it will be con 

at once to see how far authority supports it. f q fl veral 

The judgment of the High Court then quoted passages from 'Several 

judgments of the Judicial Committee, of which the effect is y Th 

Tiordshins in their judgment. They are thorefore here omitted. The 
cases referred to bv the Judges of the High Court were Katama Natchiar 
7 The Raja of Shivagunga (I) ; Neelkisto Deb Bur mono v Beerchund^ 
Thakoor ( 2 ) * Stree Raja Yanumula V cnkayamah v. Stree Raja Yanumu 
B l oocZ VankoLora (8); Ramalakshnu Ammal v. ^anantha Perumal 
Sethurayar ( 4 ) ; Periasami v. Penasavn ( 5 ) ; Doorga Period Sing . 

Doorqa Konwari (6). . . « . 

To the Judges of the High Court it seemed that the principles la 

down by the Judicial Committee established that a raj ' ,°J h ‘ the 
■ micht be a portion of a joint family estate , and that, 

a cu e stom 9 t a o Z contrary, Succession ^ herald I 
{b . o^iaary 

£ ItltrlZr??* 'no local! or family 

law, the succession 01 is one other decision of the Privy 

folto vying ma^e^hiir^^arks to ttie^ ^ 

“The impartiality of the piop ® . ( the )ast holder, so as to destroy the 

property or render it “■ separa , ■ • family to succeed to it upon bis death; 
right of another member of the joint l^ily “ 8 f the property we re sepa- 

in preference to those who would be . h» “£ t “ a judg ^, e P t reported in 13. 

rate.” In this connection wo y course of which it is 

[276] Moore s I^ian ApPeals, of the estate 

0b not Ve suffi7ient to make the succession to it follo w the course of suc cession 


19 


(1) 9 M- I. A. 543, atpp. 598, 592 
(4) 14 M. I. A. 570. 


(2) 12 M. I. A. 523. 
(5) 5 I. A. 61. 
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to separate estate.” So in Periasami v. Periasami (l), it is said * He 
would, therefore, necessarily be joint in that estate, so far as was consistent 
with its impartible character, with his two younger brothers ; the latter 
taking such right and interests in respect of maintenance and possible 
rights of succession as belong to the junior members of a raj or other im- 
partible estate descendible to a single heir. Hence there can be no doubt 
that the estate, though impartible, was up to the year 1829 in a sense the 

joint property of the joint family of the three brothers. 

“ \Y e have thought it right to quote at this length from these Privy 

Council rulings because the counsel for the appellants greatly pressed 
upon us a cas 8 e to be found at page 523 of the 12th Vol of Moore’s Indian 
Appeals, which is know as the Tipperah case, and particularly the follow- 
ing passage on page 540 : — Still, when a raj is enjoyed and inherited by 
one sole member of a family, it would be to introduce into the law, by 
iudicial construction, a fiction also involving a contradiction, to call this 
senarate C owtrship, though coming by inheritance, 

ownership, and so to constitute a joint ownership without the common 
incidents of co-parcenership. With deference, we can on y remark that 
we find ourselves wholly unable to reconcile this view of the matter with 
the opinions expressed in the other judgments of their Lordships from 
which we have quoted, and by which in every aspect of the question before 
us we prefer to be guided. An impartible raj or zamiudar. must, it 
seems to us be one of two things— either a separate estate conferring 
independent and absolute proprietary powers and carrying its own special 
l?,lf a P ef succession or a joint ancestral estate pertaining and belonging 
to a joint undivided family. Because it is impartible it is not neces- 
sarily separate, for its impartiality does not destroy its nature as joint 
Z i vTooert ,' nor does U make the succession ollow the succes- 
of separate estates.' If, then, it can be considered joint property is 
f K °, c/-i rnorfilv in name? It must be conceded that the complete rights 

r27°7] of ordinary co-parcenership in the other members of the family to 

fu J . t eniovment and the capacity to demand partition are 

the extent Jomt enjoyme ^ ^ ^ tQrm subordinated to the 

title 8 of the individual member to the incumbency of the estate, but the 
contingency of survivorship remains along with the right to maintenance 
in a sufficiently substantial form to preserve for them a kind of dormant 
co-ownership. This is matter, however, more pertinent to the second 
question we shall presently have to consider. As to the first-namely, 
the competency of the plaint.tf to maintain this suit -vve think that, in 
thn ahseoce of any custom to tho contrary, ho and his father being Hindus 
and members of a joint Hindu family, and, as such, subject to the law 
of the Mitakshara, the estate pertaining to the raj of Mahauli must be 
regarded as joint family property, in which he has an immediate present 
interest and a right of succession as oldest son. In this view of the 
matter the first contention urged for the appellant fails. 

*■ Xn support of his second point — namely, that the onus was on the 
plaintiff to establish the inalienability of the rAj — the counsel for the 
appellant referred us to Raja Udaya Aditya Deb v. Jadub Lai Aditya Deb 
(2). We have very carefully perused that ruling of their Lordships of the 
Privy Council, as also the judgment of the High Court of Calcutta, from 
whoso decision the aupeal was preferred, and it seems to us sufficient to 

sav that the property to which the litigation related was situated in Lower 
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Beneal where the parties would be subject to the payabha,ga and not the . 
Mitakshara. Under the general law, therefore, by which they were 
governed, the Raja had power to make alienations, and it was for those 
who denied his right to do so to establish a custom of inalienability that 

would override the general law In the case before us ; h ^°™ r ' the 
Mitakshara is the law of the parties ; and if we have correctly held that the 
Mahauli raj estate is joint family property, then, save for urgent or 
necessary expenses of the family, no one member even tbough bestands 
in the position of father or manager, can alienate it or any part L°* 
.without the consent of all. Such at least is the view of tbe ' 

. law that has been always recognised by this Court, in a ' hesitate 

we know [278] unbroken series of decisions from which we should hesitate 

to depart It cannot be pretended that an absolute gift of seventeen of the 

best and most valuable villages of the raj to the junior wife is withir i the 

exception On the contrary, to recognise such a power in a Hindu father 
exception, yn nrineinles of the Hindu law of inheritance and 

render the cont^ua^e o* the join* family system impossible. We put it 

In the counsel for the appellant in the course of bis argument, that if he 
to the counsel conclusion, a Raja might dissipate the whole of 

carried >to togori «» .clue ^ ^ ex tioguish the raj ; and he 

his ®“ ce ® , j 10 aid not shrink from going that length. If for a 

frankly admitted t ques tioos of 'policy, we doubt the expediency or 

moment we. can entertain quest o £ J. abrQad LookiDg at the 

Pr T fi 'r in its piaS aspect, and having regard to the origin and growth 

S a these smaU powers.or principalities, which are not without P^pose or 
of these sm p prepared to admit, at any rate so far as the law 

“^Ir'nine ’ these Provinces is concerned, except where it is clearly over- 
governing ;™: ni8ed family custom, any such absolute disposing 

rioden > member of a joint family over an estate which has some o 
power in one mevabmo ^ J family property ; For to do so would 

r hirrr y 

ms? «mks ksmss 

plaintiff, being members o ^ ^ alieuation impe acbed by this suit not 

being joint ancestral p » P * mirnoses is void and must be set aside, 
having been made for ne y P » tbe third contention put 

forward a^^a^ays 

existed in the Mahauli laj w ’ore suit and that this has been 

alienations of the characte ch alien ged in ^ ^ the cust om has 

done °ver a long comse f y 0vidence . thafc some of these witnesses.are 
been well estabhshed { ts o( the estate conferred on them under the 
alienees in Possession by tormer Rajas ; that no evidence was 

operation oi this L J nn nfcradiot or qualify tbis testimony ; ana that 

b. ...i- „ 

In regard to the e evidence sufficiently shows (1) 

- w. b r E s. d ,”S”b” “S" si a. 

that previous Kajas Pad, - . the defendaritsj_C2). . that Jb®* 

adfcifea°5uaTphw4ts^ C3J That they exercised them in the way an 
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the extent of the present alienation ; and (4) that this custom is not only ~ w ** w 
anoient and certain, but is also reasonable in itself as well as invariable Jan. 21. 
and uncontradicted in its application ; and they concluded thus “ Prtvv 

“Having carefully considered this testimony, we cannot find that it rBIVI 
establishes the fact, much less the custom, of any alienation so large in COUNCIL, 
its scope, and so absolute in its character, as that made by the present J() 2?2 

Raja in favour, exclusively and for ever, of h.s younger Rani. We are 
told of settlements on cadets of the Rajah’s house (Babuax) : of pious and ^ gj = 

charitable gifts (bin, shankatap. and muafi ), ana of llf f f ° r 5 Sar. P.C.J 

maintenance or education of young Babus. We hear nothing of such an 1M _ 12 

alienation as is challenged on behalf of the Raja appaient in this action 

nor do we find anything to show assertion by any Raja, prior to the fat ei 

, .. , ■ , ;t * '( vicht or title to permanently transfer the estate 

o the plaintiff, of a ugfa « > « * , *^ 0 S00 P how the documentary evidence 

attaching to t o ]. sufficient to sav that it does not carry 

helps the defendants case^ , Qral testimony . Xt indicates 

it a step beyond the poin^reache^ mauyas hy way of religious and 

chadUble grants ’ under the usual birt conditions and limitations : ’ 
cnaiicanie giauos ^ • o n d others to bring into cultivation on a 

transfers ot waste a ... of parts of mauxas or of an entire mauza to 

muafi tenuie , and g Bahuai right. There are two cases only that 

Babus ’ in v.rtue-of 6 " “"f These are the alleged ‘ gifts ’ to 

wear an apparently tllffeie R , P anrl fco R an i Taliwand Kuari. The 
the prostitute Musammat^^ only and the deed of gift has not [280] 
latter extended to ’* noticed above the circumstances which favour 

been produced^ 'V an ab?oUj , ie and perpetual conveyance of this 

the theory that it donee, hut Dartook rather of the character of a 

property to the Rat , n a hvni for the sons she had borne to the Raja 

life settlement OQ hei * suc h exceptional instance would be wholly 

donor; but even if it weie prayed in aid by the defendants, 

inadequate to estabhs that conveyed to her ‘ the muafi rights 

;• As to the P rost ’^ g0 o0 ,v, mauza Koharwa. as her ’ birt property.’ 
and interests in one ‘ fco tho R a ja, it is needless to point out that 

for which she paid m« < assignment in perpetuity under the deed 

this differed tote ,cMo from , the ^ tifiatioll . We are of opinion, for the 

foregoing radons that this appeal fails and should be dismissed with costs. 

and we order accordingly. 

On this aPP?®; 1, for the appellants, argued that the judgment of the 
Mr. R V D o f * ant j t hat the gift made by the Raja was valid. 

High Court was et ,or ‘ d ‘ Q that he had an estate in the nature of a 
The plaintiff cou < J 1 Dr0 perty. the raj estate being impartible, and the 
share in joint taini . (} ntitlod to maintenance. Also, on the evidence, it 
plaintiff being, a. m ^ the estate had been alienated from time to time, 
was clear that so mno ^ aMV son or other expectant heir, that the proof 
without objection ma' ^ r i^|,t to alienate outweighed that of a custom 
of the custom a »> fc s | lOU l c l, thoroforo, have been held that the Raja had 
to the contraiy. * ^ ^ controlled in tho oxercise of such power by his 

power to ahena • imnal . t j|.,i 0 estate attached to a son at birth. That 

son. No ln 0 ' s , impartible estate did not, whatever the son’s rights 
right in the c.u . liirth. as in tho case of ordinary estates undor the 

were, commonc . • q remained no reason for distinguishing such a case 

Mitakshara, • those already disposed of, by the Bengal High 

as the p, °£ avour c f the liberty of alienation. It had not been proved 


Court, in 
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that custom prohibited such an alienation as had been made ; on the 
contrary, the estate was shown to have been reduced in this way to 
less than it formerly was. Reference was made to Raja [28 1] Ramnaram 
Singh v. Per turn Singh (1), Maharani Hiranath Koer v. Baboo Ram 
Narayan Singh (2), Thakoor Kapilnath Sahai Dec v. The Government 
' (3), which cases, it was contended, were distinguishable from the 
nresent as they related to ancestral estate not diminished by alienation. 
Raja Udaya Adilya Deb v. Jadnb Lai Aditga Deb (4 ) Stree Raja Yamumula 
= Venkayamah v. Stree Raja Yanumula Boochia Vankondora (o), Neelkisto 
3 -Deb Burmono v. Beerchunder Thakoor (6). There was no _ ground fo 
applying the Mitakshara rule as to sons controlling their father s alienation 
to an impartible raj estate, large portions of which bad been subjected to 

customary^a^ j eune an a Mr. Reginald C. Saunders, for the respondent, 

argued 'in support of the judgment of the High Court, that the Raja s 
alienation was invalid. The raj estate was by custom impartible and 
descended to the eldest son: but the custom prevailed only to this 
extent • and no right of alienation save to make such usual gifts as we 
made by way of birt, or for pious purposes, or other objects, such as ma , n- 
tenance of dependents or moderate grants incidental to the Raja s P os '‘'°' 
had been shown to exist by custom. The gifts in question did n °k an swer 
that description. Although by custom the right of succession belongs 
only to one member of the family at a time, the other members mig : 
their turn succeed, and were also entitled to be maintained 
income of the estate. Thus there was a joint interest in the estate, al 

though there was no right to demand a partition. The f 

the inheritance only to a certain extent, the law of the Mitaksha , 

necessary result, prevailed as to all other rights. ,, i„ because 

It was not contended that the raj estate was inalienable o y 
it was impartible, but it was argued that it was inalienable in itbe 'absence 
of anv proved custom of alienation, the ancient Hindu raj admitting 

save in the above exceptional cases, and for reasons of it was 

the general law regarded, alienation of the family esta A .g^ {ul , 

impartible, it was not separate estate ; and in a < 3 “al ,fi e . [ 6 partition 

sense it was joint family estate. In place ' of the < ordinal 7 r ^ cu3 . 

[282] there stood the special rule of inhentanoe, (rom th e general 

tomary rule, there was a community of “t®™* fam ily, in which each 
law ; and the estate remained that o J aud to his turn of 

member, being entitled to interes lorn . j. b j g a pp ea l, in effect, 

succession, had a joint interest. T e <3“ b custom, sufficiently 

resolved itself into whether the burden of proving ^ Qr not . They 

to displace the Mitakshara law a natjon was a burden cast upon 

contended that to prove th ' s cus . [ d t be en discharged, 

those who supported it, and ‘bat it v The Ha] a of Shivagunga 

Reference was made to Katama Cnru v Sri Raja Yenumula 

(7), Sri Raja Yenumula Gavuridevamnin Ga ^ Thakoor (6). 

Ramandora Garu (8), Neelkisto Del Yanumula Boochia 

Stree Raid Yanumula Venkayamah v. Stree xt j 

VaU ' The o»es from the Bengal Law Reports cited in the argument for the 


xuo n , 

appellants were also refe rred to. 


(I) 11. B.L.R. 397. 

(4) 8 I. A. 248 = 8. C. 199. 
(7) 9 M.I.A. afc p. 58B. 


(2) 9 B.Li R. 274. 
(5) 13 M.I.A. 333. 
(8) 6 M.H.O. 93. 
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Mr. R. V. Doyne , for the appellants, was not called upon to reply. 

Their Lordships’ judgment was delivered by Sir R. Couch. 

JUDGMENT. 

SlR R. COCJCH. — The question in this appeal is whether a gift of 
seventeen villages made by the appellant Raja Bhawani Ghularn Pal on the 
18th February, 1887, to the appellant, Rani Sartaj Kuari, his younger wife, 
is valid. The suit was brought by the respondent, as mother and guardian 
of Lai Narindar Bahadur Pal, the minor son of Bhawani Gulam Pal, against 
the appellants. The plaint stated that the estate of Mahauli had been in 
the plaintiff’s family for a very long time, and, according to the custom 
of the country and its neighbourhood and the provisions of Hindu law, the 
eldest son of the Raja succeeds to the estate ; that since the establishment 
of the raj up to the time of bringing the suit, according to the provisions 
of Hindu law and the prescriptive and recognised usage, the successor of 
the Raja and occupant of the gaddi had had no other right under any 
circumstances except to enjoy [283] possession of the estate during his 
lifetime, and use its income in maintaining his own respectability and 
dignity of the estate and in support of the members of the family, leaving 
the whole estate at the time of his death to his successor. The plaint 
then stated the gift and prayed for a decree for establishment and declara- 
tion of the plaintiff’s right by voidance of the deed of gift. The written 
statements of the defendants alleged that Bhawani Ghularn Pal was 
proprietor of the estate and authorized to make any transfer, and it would 
be proved on enquiry that, on account of the separation of the family 
and other reasons, transfers of every description had been made in the 
family from of old, without any objection or obstruction being offered. 

The history of the family is giveu in the judgment of the High Court. 
The estates, which are considerable, lie in the parganas of Tanda and 
Akbarpur, Fyzabad, in the Province of Oudh, and Mahauli and Rasalpur 
in the district of Basti, in the North-Western Provinces. It would appear 
that, some 300 years ago, two brothers, named Alakdeo and Tilakdeo, 
Surajbansi Rajputs, coming, as they alleged, from Kumaun, invaded the 
locality in which the property is situated, and killing one Kaulbil, the then 
Raj'bhar, appropriated his lands and made them the nucleus of the present 
raj. Subsequently, for services rendered or for some other reason, they 
obtained from one of the Delhi Emperors the title of ** Pal,” which has now 
for a long course of years been attached to the family. It was admitted 
that the raj or estate was impartible ; that there was in the family the 
custom of primogeniture ; and that the family was governed by the law of 
the Mitakshara. The evidence as to the size of the estate originally was 
very vague, some witnesses saying it contained 600 or 700 villages and 
others 1,300. At the time of the gift in question it did not contain more 
than 100. The estate had been thus reduced by gifts by successive Rajas 
to younger members of the family, who wore called Babus, for maintenance, 
and to Brahmins for religious or charitable purposes. The former classes 
of gifts were called “ birt ” and the latter ” shankalp.” The former were 
stated by the witnesses to have been of considerable extent, some being of 
50 or more villages. It did not appear that a Raja had ever made an 
alienation by way of [284] sale of any part of the estate. The Subordinate 
Judge framed the following issue : — 

Is the defendant competent to execute the deed of gift during his 
lifetime in favour of his second wife according to the family custom and 
Hindu law? Is the deed of gift legal? Has the plaintiff no right, according 
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to Hindu law, to get it cancelled ? Is the plaintiff alone competent to sue 
in the presence of other rightful heirs, and is the plaintiff’s claim legal or 
not?” The Subordinate Judge decided that the deed of gift was invalid 
and made a decree for the plaintiff. He appears to have held that, the 
estate being impartible, it must also be inalienable, unless it was proved 
that the custom of making transfers had been prevalent in the family, 

and that the defendant had failed to prove this. , . 

The defendants appealed to the High Court. That Court held that, in 

the absence of any custom to the contrary, the plaintiff and his father 
being Hindus and members of a joint Hindu family, and as such subject 
to the law of the Mitakshara, the estate pertaining to the raj of Mahauli 
must be regarded as joint family property in which he had an immediate 
present interest and a right of succession as eldest son. And they said 
that “ they were not prepared to admit, at any rate so far as the law 
governing these (the North-West) Provinces is concerned, except where it 
is clearly overridden by well-recognised family custom, an absolute dispo- 
sing power in one member of a joint family over an estate which has some 
of the incidents at least of joint family property,” and that the defendant 
Raja and the minor plaintiff, being members oc a joint Hindu family, and 
the estate of the rai being joint ancestral property, and the law of the 

Mitakshara being applicable, the gift, not having been “ ai ,0 *[ “LaVwls 
purposes, was void and must be set aside. Accordingly the appeal 

dismissed^wRh^costs^^ ^ law waa taken by the High Court at Calcutta 

in Raja Bamnarain Singh v Per turn Singh (1). Mitakshara in 

The oreat distinction between the doctrine of the Mitakshara m 

roeard to heritage and that of the Dayabhaga, the law in Bengal, is found 
in^ch 1 s V 27. where it is said that property in the paternal or ancestra 
estate is bv birth, and the [285] father is subject to the control of his sons 
tod the rest in regard to the immoveable estate, whether acquired by oim- 
If inherited from his father or other predecessor. In this ease, if 
r h ere° we D re no fami“ custom, the Raja's power over ^ the estate would ^be 
governed by this law, and the gift in question would be void BuL 
Lid bv this Committee in the Tipperah ease, 12 Moore I. A. 

custom is proved to exist, it supersedes the general law, whic , > 

stm regulates all beyond the custom.” It is admitted that the ra, is 
impartible and that there is a custom of succession y p.imog e • 

!BKES» how r f .h. 

whether the right of the son to contiol the fattier is Dey 

one of some difficulty. .. • 

' The Judges of the High Court have ff uoted . in SUP ^ r ^ u them the 
passages from several judgments of this Commit ^ t * edeafchof fehe Raja 

question was as to the succeS31 ^ f che pu P rpO s 0 of determining who was 
or zamindar, and it was held th, . -,,-nqjdared as the joint property of 

entitled to succeed, the estate mus “the zamindari, 

the family. The saying in the Shiva «Ton family property,” must be 
though impartible, was part of t ® which was then before their 

understood with reference to the question whicn gon fco 

Lordships. The question of the right of an Stnghv . 

control the father did whafc ig quo ted by the High Court 

fhatThi^ TuestioL was not considered. In Peri asami V. Pert asamtU) 

■ ... — a • 


(1) II B. L. R. 397. 


^TmTI. at p. 593. (3) 4 c. 201. (4) 5 1. A. 61. 
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the language is more guarded. It is said that the estate, though imparti- 
ble, was up to the year 1829 in a sense the joint property of the joint 
family of the three brothers. The sense is shown by the previous sentence 
to be the younger brothers “taking such right and interests in respect of 
maintenance and possible rights of succession as belong bo the junior 
members of a raj or other impartible estate descendible bo a single heir.” 
In Raja Yanumuia Venkayamah v. Raja Yanumula Boochia Vankondora 

(1) , which was quoted in the argument for the respondent from a passage 
in the judgment at p. 339, where the estate is spoken [286] of as 
being part of the common family property, though impartible, the ques- 
tion in the suit being in regard to the succession, their Lordships at 
p. 340, after noticing evidence of the grants of portions of the estate, say : 
‘ These grants by way of maintenance are in the ordinary course of what 
is done by a person in the enjoyment of a raj or impartible estate in favour 
of the junior members of the family, who but for the impartibility of the 
estate would be co parceners with him.” This is a clear opinion that, 
though an impartible estate may be for some purposes spoken of as joint 
family property, the co-parcenary in it which under the Mitakshara law 
is created by birth does not exist. 

And in Baboo Beer Pertab Sahee v. Maharaja Rajender Pertab Sahee 

(2) , the case of the zamindari of Hansapore in Behar, where the Mitak- 
shara law prevails, an impartible raj, which by family usage and custom 
descended according to the rule of primogeniture, subject to the burthen 
of making Babuana allowances to the junior members of the family for 
maintenance, the question was whether the Raja had power to make a 
testamentary disposition of the raj to one member of his family to the 
prejudice of his other male descendants and co-heirs, their Lordships 
held that the foundation of the supposed restriction on the power of the 
father to make a will was the community of interest which the members 
of the family acquired by birth, and said “ cessante ratione ley is cessat et 
ipsa lex." 

The reason for the restraint upon alienation under the law of the 
Mitakshara is inconsistent with the custom of impartibility and succession 
according to primogeniture. The inability of tho father ^ to make an 
alienation arises from the proprietary light of the sons. Among un- 
separated kinsmen, the consent of all is indispensably requisite, because 
no one is fully empowered to make an alienation, since tho estate is in 
common.” (Mitakshara, ch. 1, s. 1., v. 30). 


The argument in support ol the view of tho Iligh Court appears to be 
that although the sons do not take an interest by hiith, so as to enable 
them to hold tho estate or to have a partition, they have, as members 
of a joint family, somo interest which is sufficient [287] to enable them to 
prevent an alienation. Tho learned Judges of the High Court say : ” it 
must be conceded that tho complete rights of ordinary co-parcenership in 
the other members of tho family, to the extent of joint enjoyment and the 
and the capacity to demand partition, are merged in. or perhaps, to use 
a more correct term, subordinated to the title ot the individual member to 
the incumbency of tho estate, but the contingency of survivorship remains 
along with the right to maintenance in a sufficiently substantial form to 
preserve for ’them a kind of dormant co-ownership. ” 

In the case in the 11th Bengal L. R. 397, it seems to have been con- 
sidered that the son was a co-sbuier with the father. It is said (p.-405) 
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in the judgment : “ It appears to me, then, on the facts with which we 
have to deal, that we must take the property which is the subject of suit 
to have been ancestral property, which descended with the joint family 
in the ordinary way, subject to the effect of an established custom in re- 
gard to its partibility amongst the existing joint members of the family, 
and in this view of the facts it is evident that the father had no power 
against his son, who was unquestionably joint with him as regards this 
property, to alienate or incumber the estate excepting upon a justification 
of a family necessity. ” Both Courts appear to have thought that, in 
* order to prevent alienation by the father, there must be a co-ownership 

The property in the paternal or ancestral estate acquired by birtn 
under the Mitakshara law is, in their Bordships ’ opinion, so connected 
with the right to a partition that it does not exist where there is no right 
to it. In the Hansapur case there was a right to have Babuana allowan- 
ces as there is in this case, but that was not thought to create a community 
of interest which would be a restraint upon alienation. By the 
or usage the eldest son succeeds to the wnole estate on the death of the 
father g as he would if the property were held in severalty. It is difficult 
to reconcile this mode of succession with the rights of a joint family, an 
to hold that there is a joint ownership, which is a restraint upon aliena- 
tion It is not so difficult where the holder of the estate has no son, and 
^‘necessary to decide who is to succeed. In [288] Bengal there is 
joint family propertv, but where property is held by the father as its head, 
his issuehawa no legal claim upon him or the property except for their 
maintenance. He can dispose of it as he pleases, and they “ a ” no * 
a partition. The sons have not ownership while the fathei is alive an 
free from defect. Upon his death the property in the sons arises, and 
with it the right to a partition ; Dayabbaga, ch. 1. In the case of t 
rai of Patcum in Ohota Nagpore, which was admitted to be an impartible 
rai and one in which the custom of primogeniture existed, it was hel 
bv the High Court at Calcutta (1) that it was necessary for the P lal ° t '® 
to show that there was some custom which would prevent the operation 
of the general law empowering alienation and that proof o a custom that 
th . „^ te descended to the eldest son to the exclusion of the other sons 
was not sufficient. On an appeal from this judgment this Comm.tee vas 
of oninion that it should he affirmed (2). In Nararn KhooUa V. 

Khootia (3) it was held bv the same High Court that the fact that .the raj 
ft Chota Nagpore is impartible does not prevent the Maharajator *6^ 
being from making grants of portions of it in perpe V- the Mitakshara. 
in the judgment that the family is governe y casein 13 Bengal 

It had been previously held by the same descent of the estate was 
L. R. 445, where the plaintiff alleged that the ' aD<J custom of the 

governed by Mitakshara law, ao »■ .... according to the law of 

family the estate was impartible grantee the estate was 

be inalienable. Their Lordships think 

thlS are of. opinion, the son, wh- 

Mitakshara law P^ails and there is the ou J ^ in ® Uenabili ty of 

t D h1 e^r de a p e C nds b rp e on^tom. which must be proved.. gSJiSSjgg 


(1) 6 O. 113. 


(2) 8 I. A. 248. 

182 


(3) 7 O. 461. 



YI.l 


M. ALLAHDAD KM AN V. M. ISMAIL KHAN 


10 All. 290 


some oases, upon the nature of the tenure. The Subordinate Judge and 
the High Court thought that the onus was upon the defendants (the 
appellants) to prove that by custom the estate was alienable, and they 
have found that the custom was [289] not proved. Their Lordships have 
not to consider whether these concurrent findings should be questioned. 
They have to see whether it is proved that there is a custom of 
inalienability. The fact that there is no evidence of a sale of any portion 
of the estate is in the Dlaintiff’s favour; but this is not sufficient. The 
absence of evidence of an alienation without any evidence of facts which 
would make it probable that an alienation would have been made cannot 
ba accepted as proof of a custom of inalienability. For the foregoing 
reasons, their Lordships are of opinion that the plaintiff has failed to show 
that the gift ought to be declared to be invalid, and they will humbly 
advise Her Majesty to reverse the decrees of the , lo ^ 
decree that the suit be dismissed with costs in both these Courts. Tne 

respondent will pay the costs of this appea . . , Wnrd and Ford 

Solicitors for the appellants : Messrs. Jord.Banken Ford, and lord. 

Solicitors for the respondents: Messrs. Bird and Moore. 
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Before Sir John Edge, Kt., Chief Justice, Mr. Justice Straight, and 

Mr. Justice Mahmood. 


m | Ait \ h i) ad Khan and another ( Plaintiffs ) v. 

Mohammad Ismul Khan anu others ( Defendants >.* 

[7th April, lotto. J 

tance -Zje<jitimtcy— Acknowledgment of sonship —Practice— 

«• ««• 563. 50*. 500. 

t and STKVKiHT, J.— Tae rules of the Muhammadan law 
Per EDGE. C. J • » b a M lh xmm v dan of another as his son are rules 

relating to aekao\y.oa„n . Qr ^. inc3> Such an acknowledgment, unless certain 
of the subs -native l upon the person acknowledged the status of a legiti- 

impedime uts exist coal V where there is no proof of legitimate birth or 
mite son capable of i the 1) itornity of a child is unknown in the sense that 
of illegitimate birth, an ^ ^ the f at her, then the acknowledgment of him 
no specific person is » ^ son affords a conclusive presumption that he is 

by anothec who claiuy. a ^ k " n ‘ ow | 0 j g , rt and places him in that category. Such 
the legitimate chiia oi destroyed by any subsequent act of the ackuow- 

a status opco through him. 

ledger or of any one claim ng B 

h J — Although, according to the Muhammadan law, 

[290] Per " . - n aeneral stands upon much the same footing as an 

ikrar or acknowledges th J" Evidence Act. acknowledgments of parentage and 
admission as deh ^® , status stand upon a higher footing than matters of 
other matters ot t of t h e substantive Muhammadan law. So far as 

evidence, and * or1 ^ J n \,i e 3 is concerned, the existence of consanguinity and 
inheritance tbroug ^ indispensable condition precodont to the right of 
legitimate descent | i t i ixi ate descent depends upon the* existence of a valid 
succession, and sue ^ parents. Where legitimacy cinnot be established by 
marriage between acknowledgment is recognised by the Muham- 

direct proof ot ^ ‘ V vhereby marriage of the parents or legitimate descent 
madan law a=> . ,* \ *. A m itter of substantive law. Such acknowledgment 

may bo es tab I is ^ hypothesis Q f it lawful union between the parents and 

always procoods P o acknOW lodgod person from the acknowledger, and 
: the legitimate aob-ua _ 
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there is nothing in the Muhammadan law similar to adoption as recognised by 
the Roman and Hindu systems, or admitting of an affiliation which has no 
reference to consanguinity or legitimate descent. A child whose illegitimacy is 
proved beyond doubt, by reason of the marriage of its parents being either 
disproved or found t > b.: unlawful, cannot be legitimatised by acknowledgment. 
Acknowledgment has only the effect of legitimation where either the fact of the 
marriage or its exact time, with reference to the legitimacy of the ohild’s bhtb, 
is a matter of uncertainty. 

Ashruf-ood-Doiulah Ahmed Hossein Khan v. Byder Hossein Khan{ 1), Maham- 
mad Azmat Ali Khan v. Ball Begam (2), and Sadakat Hossein v. Mahomed 
Yusuf (3) referred to. 

In a suit for possession of property by right of inheritance, the Court framed 
six issues, four of which it tried and decided. With reference to its finding upon 
the principal of these issues, which related to the plaintiff’s legitimacy, the Court 
dismissed the suit, observing that, in the view which it took of the case, the 
determination of the remaining issues was unnecessary. Some of the defen- 
dants had filed a statement of defence upon which no issues were framed, and no 
evidence taken, apparently in consequence of the attention of the Court being 
directed almost exclusive'y to the main issue as to the plaintiff's legitimacy. 
There was no formal order excluding evidence on any point. On appeal, the High 
Court reversed the first Court’s finding on the issue with reference to which the 
suit had been dismissed below. 

Held by Edge, C J., and MAHMOOD, J., (STRAIGHT, J., dissenting) that 
s. 502 of the Civil Procedure Code applied not only to cases where the first Court 
had expressly exclude! evidence, but also to cases where the parties were or 
might have been misled by the act of the Court as to the issues or the evidence 
necessary, and where, in consequence of the Court erroneously considering one 
issue only, the parties did not tender or bring forward their evidence ; and that, 
as in the present case, evidence had been excluded in this broad sense, s. 562 (the 
operation of which in such cases should be rather expanded than limited) was 
applicable, and the c ise shiuld be remanded for trial of the remaining issues. 

[291] Held by STRAIGHT. ,T., contra, that, with reference to ss. 562, 563 and 
561, thecise could not be remanded under s. 562 because it had nob been disposed 
of upon a preliminary point so as to exclude evidence of fact, and the Court should 
therefore proceed to dispose of it upou the evidence on the record, if any; and 
that an issue should be remitted to the lower Court under s. 566. 

[F. 15 A. 396 (398); 23 C. 130 ; 27 C. 801 ; 5 C.L.J, 661 (667) ; 190 P.L R. 1908; 

’ R., 9 C W.N. 352 (362) ; 16 C.W.N. 231 (234) ; 16 M. 207 (210) ; D.. 6 P.R 

(1908).] 

[See 8 A. 234, wherein this appeal has arisen.] 

THIS was an appeal under s. 10 of the Letters Patent from a judgment 
of Brodhurst, J., dated the 22nd March, 188(3, dissenting from the judg- 
ment of Petheram, G. J., and affirming the decision of the Subordinate 
Judge of Meerut, who had dismissed the suit. The facts of the case are 
stated in the report of the case before the Division Bench (4) and in the 
judgment of Straight, J., now reported. For the purpose of making the 
arguments of counsel intelligible the following summary will be suffi- 
cient ; — The parties were Sunni Muhammadans. The suit was brought by 
Muhammad Allahdad Khan ana Musammat Hakim-un-nissa (to whom 
Muhammad Allahdad Khan had sold his rights and interests in a portion 
of the property in dispute) against Muhammad Ismail Khan and his three 
sisters, and three .other persons, for a declaration of right to and posses- 
sion of two shares in certain villages left by Ghulam Ghaus Khan, father 
of the first four defendants, upon the ground that the first-mentioned pl al °' 
tiff was the oldest son of Ghulam Ghaus Khan and brother of the defen 
ants, and was therefore entitled to the shares, under the Muhamma an 
law, by right of succession. The defence of the first four defen dants was 

(2) 9 I. A. 8 — 8 C. 422. 
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to the ©fleet that Allahdad Khan was only the step-son of Ghulam Ghaus 1888 
Khan, having been born prior to the marriage of his mother, Moti Begam, April 7. 

with Ghulam Ghaus Khan. The ease of the plaintiffs was that even if 

they failed to prove that Allahdad Khan was the son of Ghulam Ghaus AFPEL- 
Khan, yet Ghulam Ghaus Khan had, on various occasions, acknowledged LATE 
him to be his son, and therefore, under the Muhammadan law, Allahdad CIVIL. 

Khan was entitled to inherit as the legitimate son of Ghulam Ghaus 

Khan. They filed certain letters and other documents in which the de- 10 A. 289. 
ceased expressly referred to Allahdad Khan as his son ; and contended that 
these references amounted to acknowledgments of him as a son by the 
deceased, which, under the Muhammadan law, gave him the status of a 
legitimate son. 

[292] The defendants 5, 6, 7, held a lease of parts of the property in 
suit from the daughters of Gulam Ghaus Khan. They filed a written 
statement of defence in the following terms : — 

“ That. defendants have taken the lease of the villages from the actual 
owners, and they have reason to believe that the plaintiff is not the legiti- 
mate son of Ghulam Ghaus Khan. Defendants have, year after year, 
paid in good faith the lease-money to the daughters of Ghulam Ghaus 
Khan, the owners of the property, from whom defendants have taken 
the lease. Defendants have been unnecessarily joined as parties to the 
suit.” 

No issue was fixed by the Court of first instance with reference to this 
written statement. The issues which it framed were: — “ 1. Whether 
Allhadad Khan, plaintiff, is a son of Ghulam Ghaus Khan ? 2. Whether 

this suit is vitiated by the defect of champerty and ought for that reason 
to fail ? 3. What amount of stamp duty ought, according to law, to have 

been paid on the deed to Hakim-un-nissa, and is it receivable in evidence 
in this suit ? 4. Had Allahdad Khan, plaintiff, knowledge of the proceedings 
in the former suits while they were pending, and is his not being a party to 
them a bar to this suit? 5. What amount of debts, if any, due by Ghulam 
Ghaus Khan has been paid by Ismail Khan ? 0. What sort of decree, if 

any, is the plaintiff entitled to ?” 

The Court decided the first four of these issues only. After dealing at 
length with the first issue and deciding it against the plaintiffs, the Subor- 
dinate Judge observed that, in li is view of the case, it was not necessary to 
determine the other issues. 

The conclusions of the learned Judges of the Division Bench hearing 
the apoeal are thus summarised in the head-note of the report at I.L.R., 

8 All. 230 : — Held by Petheram, C.J., that the acknowledgment by the 
deceased of the plaintiff as his son in fact conferred upon the latter the 
status of a legitimate son capable of inheriting the deceased’s estate, 
although the evidence showed that the deceased never treated him as a 
legitimate son or intended to give him the status of legitimacy. Held 
by Brodhurst, J., that the documents above referred to did not 
show more than that the deceased regarded the plaintiff as his step-son ; 
that the plaintiff was never called his son except by courtesy, and in the 
[293] sense in which a European would ordinarily describe his step-son 
as his - .on : and that there was no sufficient evidence of acknowledgment 
from wh'ch an inference was fairly to bo deduced that the deceased ever 
intended to recognise the plaintiff and give him the status of a son 
capable of inheriting. ” 

The grounds on which the plaintiffs apnealod from the judgment of 
Brodhurst, J., wore as follows: — 
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14 1. Because the appellant is proved to be a legitimate son of 
Ghulam Ghaus Khan. 

“ 2. Because under the Muhammadan law, the acknowledgments 
of Ghulam Ghaus Khan are sufficient to establish that the 
appellant is his legitimate son. 

“ 3. Because the onus of proof was on the respondent, and he has 
failed to discharge that onus. ” 

Mr. G. E. A. Boss and the Hon. Pandit Ajudhia Nath , for the 

appellants. , 

Mr. G. T. Spankie, the Hon. T. Conlan and Babu Jogvndro Nath 

Chaudhri , for the respondents. 

The Hon. Pandit Ajudhia Nath for the appellants, referred to a pass- 
age in Sved Amir Ali’s 1 Personal law ot the Muhammadans (at pp. 166» 
167), to the effect that the Muhammadan law does not recognise adoption 
in the sense of the Roman and Hindu legal systems or any mode o 
filiation where the parentage of the person adopted is Jcnoion to ^ , ® 1 S n S \ 
a person other than the adopting father but only the form of filiation 
created by ikrar or “ acknowledgment,” which can be established by the 
father alone. The essential condition of this mode of filiation is that the 
person to be filiated must not be known to be the son of a person other 
than the acknowledger. The author goes on to say that such acknowledg- 
ment may be either express or implied, and may be inferred from rea 
ment of the child. See also Elberling’s Treatise on Inheritance, &o., 
pp. 43, 44. The rules of the Muhammadan law as to acknowledgment are 
not mere rules of evidence. If a Muhammadan acknowledges ano er o 
be his brother, that, according to the Muhammadan law, does not prove 
the relationship asserted, but makes the acknowledged the heir oi tne 
acknow-[294] ledger in the absence of other heirs. On the other nano, 
an acknowledgment of another as son is deemed to constitute tne con 
sanguinity. He also referred to Baillie’s Digest of the Muhammadan 

Law, pp. 404, 405. , 

[Edge, C.J. — The passage at p. 105 seems to show that t 

stances must amount to a reasonable presumption of actual pa ern j , 
My contention is that it is not a question of presump ive o 
evidence: the acknowledgment has the force of an affiliation. 

" [Straight, J., referred to Najmooddeen Ahmed v. Bebee Zu ' 

in which Macpherson, J., cited the passage from Baillie, pp. /’f-Vjer 

as establishing the proposition that the acknowledgmen ° waa 

renders the son a legitimate son and heir, whether the mo er 
not lawfully married to the father. ] , 

The acknowledgment is binding not only on theacknowledgerbu^o f 
all the world. The acknowledged person succeeds his brothera a tn^ 
heir. This suggests that the acknowledgment does not merely ope t by 
way of estoppel or conclusive proof. It cannot be contradicted either by 

the acknowledger or by any of the other members of hl3 ^“ ly g j£ etber , 
brought into question, the inquiry must be limited to ascertain g 
in fact words or conduct amounting to an acknowledgment were eve 
uttered or took place. If this is proved, the affiliation follows as a necess 

legal consequence and cannot be questioned. . 

[MAHMOOD. J.-Syed Amir Ali at p. 188 of his book points out thet 
the adoption practised by the pre-Islamic Arabs was abolished by 


(1) 10 W. R 45. 
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of the teaching of the Prophet ; and in the Koran there ajer^wh^ch 
sprung ^ U appears to° me* Si.°and.“Se Muhammadan law, affiliation 

ind Tetit“ kiDd ? f adopt r s rme f ,y 

nraotTsed P ft does not prohibit affiliation by acknowledgment. See also 
Grady’s edition of the Hcdaya (Hamilton’s translation). 2nd ed.. p. 3 

(“acknowledgments of parentage with [2993 respect to infants )• Th e 
shows that once an acknowledgment has been proved, nothing further is 

renuired to constitute parentage. 

' [Straight, J„ referred to Muhammad Azmat Ah Khan v. Musammat 

LalU ifC na-hlen’s Principles of Muhammadan law (chapter IV, on 

t> f.™? it U laid down that ” if a man acknowledge another to be his 
Parentage it is laid down ; , reD aer 3 it impossi ble that such 

, rdati“ a Bho'Sfd Txfst befweL them, the parentage will be established.” 
relation should e. p oe s not that mean that, under the circumstances 

. . A .i ’ narentage is to be deemed proved ?J 

stated^ the actual^ 8^ . g fx hypolhest , unknown, and the acknow- 

’ ledgment operates as an affiliation. It resembles in some respects the 

Ktltl In tbe'sfr^ivyahlsfrWillfam .Tones' translation, edited by Rumsey, 
„ Hi in enumerating the different classes of heirs, reierence is made to 
p. 3). in enumerat g ^ ag a kinsman through another, so as not to 
him who was ackn g This 0Xplains the passa g e already quoted from 

prove his d the distinction which it implies is that an acknow- 

E1 belling (p. 44) I . ■ relationship does not establish consanguinity but 

t h at°a tf 1 a ck now ledgment of paternity does so. See also Grady s edition 
that an acKnow le b but it is anDu lled by a subsequent acknowledg- 

,of the ffa a# ; t P aD ger being his son." &c.). The Hcdaya draws no dis- 
ment of * ‘ f of substantive law and rules of evidence or proce- 

tinction between I ^ same place acknowledgment or ikrar in all its 

aspects and tn connection with all matters in which it may come in 

question. [ ■ __j ( jt is P ot a question of evidence, but acknowledg- 

. 1 ' sort of adoption or affiliation, why should it be essential 

to 6 the validity of an acknowledgment that the acknowledged person should 

not he known to he son of any one other than the acknowledger? 

not ne k . imposed in order to prevent adoptions of the kind 

practised h^thepre Islamic Arabs (Sale’s translation of the [296] Koran 
practisea oy ^ The judgment of the Privy Council in Muhammad 

°A Ali khan v Musammat Lalli Began (1) is strongly in my favour, 

a ^ iZ nn 17 IS and 19 of the report. The decision is an 

authority" for the principle that an acknowledgment by a Muhammadan is 
not merely evidence. It is a question of fact in each case whether there 
has or has not been an acknowledgment. If this is proved the legitimacy 
is established. The passages at pp. 18. 19 clearly show where the ques- 
tion of evidence ends and the question of substantive law begins. \v bat 
can the following sentence mean, if not the proposition for which I 

contend? “An ante-nuptial child is illegitimate. A child born out of 

wedlock is illegitimate ; if acknowledged he acquires the status of legiti- 
macy” (p. 18). _____ _ 

(1) 9 I. A. 8 = 8 C. 422. 
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[BpGE, C. J. — Suppose a case in which a woman is known to be 
married, but her husband has been absent from her for more than a yean 
Could her child be affiliated by any one other than her husband ? Or sup- 
pose that the husband, though absent, has had an opportunity of access 
to the wife.] 

In the former case there could be such an affiliation but s. 112 oi the 
Evidence Act would prevent it in the latter. 

[MAHMOOD, J. — Do you contend that the offspring of admitted or 
proved adultery could be legitimated by acknowledgment?] 

Yes. The question is treated as an open one in Sadakat Hossein v. 
Mahomed Yusuf (l). In that case it was held by the Privy Council 
that the marriage of the acknowledger with the mother of the acknowled- 
ged was not proved ; and nevertheless the acknowledgment was held to 
confer the status of legitimacy. Even if the question is regarded as one 
of evidence, the principles of the Muhammadan law on the subject should 
be applied : Khajah Hidayat Oolah v. Bai Jan Khanum (2), Banee Khujoor- 
oon-nisa v. Musammat Boushun Jehan (3). 

[Mahmood, J. — The case reported in Moore was decided long before 
the Evidence Act came into force, 

[297] STRAIGHT, J. — It appears to me to lay down only what is 
practically the rule of English law, that marriage may be inferred from 
prolonged cohabitation..] 

Oomda Beehee v. Syud Shah Jonah Ali (4) and in the matter of the 
petition of Musammat Bibi Najib-un-nissa (5) are strong authorities in 


my favour. 

[MAHMOOD, J. — The judgments in those cases were based on 
Baillie’s Digest and Macnagh ten’s Principles, and the learned Judges 
evidently had no opportunity of consulting the original texts. 

STRAIGHT, J., referred to Mahomed Bauker Hossein Khan v. Shut f-oon 
nissa Begami 6 ) and Muhammad Ismail Khan v. Fidayat-un-nissa (7). 

[Edge C. J.— Can we as a matter of law determine whether Ghulam 
Ghaus Khan intended what is alleged to be an acknowledgment to have 

the effect of an affiliation ?] 

I contend that if, upon the face of it, it is an acknowledgment, the 

question of intention cannot be gone into. „ 

[Edge, C. J.— Then you say that if one man says to another 

are mv son," the words, prima facie, work an affiliation . J 

assuming that the nerson acknowledged admits the affiliation 

and tie ih.ee conditions stated at pp. 167, 168 of Mr. Amir All's Personal 
ana line wn eo are fulfilled . I contend, moreover, that in 

Law o e nractically unrebutted evidence which, together with the 

19 case e m . Jirr i a o 0 from continued cohabitation and of legitimacy, 

establish that the appellant is the legitimate son of Ghulam Ghaus K am 
Mr G T Spankie for the respondents.— Assuming the question to 
he one of substantive law. and not merely of evidence still the acknow- 
i a f’ nf the Muhammadan law means an acknowledgment not mere y 

e , ™ahin but of legitimate sonship. This is the real meaning of the judg- 
ments of the Pdvy Council which have been c ited. As pointed outb y 

777,77 . ql _ 10 c 663. (2) 3 M. I. A. 295. (3) 3 I. A. 291. 

1 aw R ' 1327 (5) 4 B.L.R. (A.C.). 55. . (6) 8 MI. A. 159. 

(7) 3 A. 723, affirmed on appeal by the Privy Council, 8 A. 516. 
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Mr. Amir [298] Ali, an acknowledgment may be either express or 
implied. An implied acknowledgment is a continuous and consistent 
course of treatment of another as a legitimate son. An express acknow- 
ledgment must have the same meaning, the only difference being that it 
consists of words instead of acts. Otherwise the words This boy is my 
son ” would give the status of legitimacy in the face of a twenty years 
treatment as an illegitimate son, both before and after the words were 
uttered. Where there is an express acknowledgment, its meaning in the 
particular case must always be considered. The words This is my son 
either may or may not have the effect of a legitimation, according to 
circumstances. See Ashvuf-ood-dowlah v. Bydev Bossein Khan (1) at 
pp. 103, 104 and 106 of the report. The case is no authority for the propo- 
sition that a mere acknowledgment of sonship amounts to an affiliation. 
In Muhammad Azmat Ali Khan v. Musamrnat Lalli Begam (2) the Privy 
Council did not content themselves with saying that the acknowledgment 
was proved, but they considered that there was strong evidence as to 

treatment. . 

[Straight, J. — The facts here are that, forty-five years ago, Moti 

Begam, the appellant's mother, was admittedly the wife of Ghulam Ghaus 
Khan, though the timo of marriage is not shown. The appellant was 
brought up in the same house ; he is written to and described by members 
of Ghulam Ghaus Khan’s family as if ho were Ghulam Ghaus Khan’s 
legitimate son. Other children of Ghulam Ghaus Khan and Moti Begam 
are admittedly legitimate. Under these circumstances, why should we 
not presume that the aopellant also is a ligitimate son of the same father? 

EDGE, C. J. — You will have to deal with the question whether in 
presuming legitimacy from cohabitation, it is or is not essential to show 
that the period of cohabitation covered a time when the person to whom 
the dispute relates could have been conceived.] 

In Muhammad Azmat AH Khan v. Musamrnat Lali Beqam (2) the 
decision really turned on the evidence of legitimacy, and it was nowhere 
suggested, from the Court of first instance to the Privy Council, that 
a bare acknowledgment of sonship would be sufficient. [299] Upon the 
hypothesis put forward on the other side, one letter containing a clear 
statement as to sonship would have been unanswerable; but the evidence 
of treatment was fully gone into. In the case reported in 11 Moore, at 
p. 104 acknowledgment in the ^ense of the Muhammadan law is described 
as “acknowledgment ol antecedent right established by the acknowledgment 
on the acknowledger, that is, in the sense of a recognition not simply of 
sonship but of legitimacy as a son. Again m ^yadalcat ddossetn v. 
Mahomed Yusuf (3) their Uordships of the Privy Council accept the 
conclusion of the Courts below “ that there was sufficient evidence of the 
acknowledgment by Amir Ilossein of Selim as his son, from which an 
inference is fairly to be deduced that the father intended to recognize him 
and give him the status of a son capable of inheriting.” Surely this 
implies that it is a question of evidence. All the authorities on the 
Muhammadan law treat it as such a question. The passage which has 
been cited from p. 439 of Gradv’s Bo. day a must be read with the definition 
of ikrar at p. 427 as “ the notification or avowal of the right of another 
Upon oneself.” Whether such an avowal is intended by a particular 
statement is a matter of evidence; and nothing short of such an avowal 
constitutes an “ acknowledgment” as understood in the Muhammadan law. 

(1) 11 M, I. A, 01. (2; 0 I. A. 8=8 C. 122. (3) 11 I. A. 36. 
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Taking tho legitimacy of the defendant; Muhammad Ismail Kban and 
the marriage of his parents ben months prior to his birth as proved, nothing 
can be inferred as bo cohabitation before that time. The facts do nob 
warrant any presumption as to the cohabitation of Ghulam Ghaus Khan 
with Moti Begam three years or so previously, or as to the date of their 
marriage, or as to the aopellant’s legitimacy. If it were permissible to 
infer from the fact of Muhammad Ismail Khan’s legitimacy that his 
parents were married three years prior to his birth, it would be equally 
permissible if the interval were twenty years or more; and this shows how 
unsafe such an inference would be. 


[Edge, G.J., referred to the Berkeley Peerage case (l).] 

A passage in Grady’s Hedaya, at p. 439, showing that an acknowledg- 
ment made by a woman may be contradicted, confirms [ 300 ] the view 
that the question is always one of evidence. See also 9 I. A., p. 14, 
where an acknowledgment in a formal report to Government, which 
speaks of the acknowledged as the acknowledger’s son, is described as 
‘‘almost conclusive and there occurs this sentence : — “ He nob only 
calls him his son, bub treats him as he treated Azmafc, his undoubted 
legitimate son.” If the acknowledgment had been considered as ipso 
facto establishing the legitimacy, it would have been inconsistent to pro- 
ceed to examine the evidence on the point of legitimacy. The word ikrar 
means “ admission,” and admissions form a distinot part of the law of 
evidence. The Muhammadan law of evidence is excluded by s. 24 of the 
Bengal Civil Courts Act (VI of 1871). By s. 2 of the Evidence Act, all 
rules of evidence other than those contained in that Act or some other 
part of the statute law are expressly repealed. It is true that the case is 
one of succession, in which the Muhammadan law is saved by s. 24 of 
the Bengal Civil Courts Act ; but id does not follow that the particular 
question under consideration should be treated as relating to succession : 
Mazhar Ali v. Badh Singh (2). All the old authorities as to acknowledg- 
ment imply the acknowledger’s belief that the acknowledged is in fact his 
son • and affiliation is unknown in cases where the former has had no 
intercourse with the mother of the latter. This is implied by the three 
conditions which all writers on the Muhammadan law lay down as 
essential to the validity of acknowledgments. The use of acknowledgments 
is always to legitimatise children whose legitimacy is doubtful. The 
svstem originated in the practice of cohabitation with slave-girls, who had 
opportunities of promiscuous intercourse, and whose children, brought 
up in the master’s house, were often of uncertain parentage. 

The Hon. Pandit Ajudhia Nath , for the appellants, in reply. 


ORDER OF REMAND. 

STRAIGHT, J. — This is an appeal, under s. 10 of the Letters Patent, 
from a judgment of my brother Brodhurst, dated the 22nd March, 1886, 
offirmine in difference with the opinion of Petheram, C.J., a decree of the 
Subordinate Judge of Meerut of the 3rd of March, 1885. The suit to 
which the appeal relates was instituted by the plaintiff-appellant before 
us on the 13th of May, [ 301 ] 1884, in the Court of the Subordinate Judge 
_ t Afperut, for a declaration of his right to and possession of his share o 
fhe nroperty left bv his deceased father, Ghulam Ghaus Khan, w o 
died on the 6bh of November, 1879. The defendants oited by him were, 
Muhammad Ismail Khan, son, and Musammats Fidayat-uo-mssar 

(1) 4 Gamp, at p. 416, and 6 Yes. Jun.j 251. 
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Karamat un-nissa, and Barkab-un-nissa, daughters of the said Ghulam 
Ghaus Khan, and four other persons, lessees or mortgagees in possession of 
portions of the property leased or mortgaged to them by the other defen- 
dants. The real contesting defendant was Muhammad Ismail Khan, and 
the single and substantial position taken up by him with which we are 
concerned is that the plaintiff was not a son of Ghulam Ghaus Khan, bub 
that he was born of the body of one Musammat Moti Begam before her 
marriage with Ghulam Ghaus Khan. The Subordinate Judge found 
that “ the weight of evidence on the record then proves that Allahdad 
is not really a son of Ghulam Ghaus Khan, and that he never really 
acknowledged him as such,” and he accordingly dismissed the suit. The 
plaintiff then appealed to this Court, and the case came before a Division 
Bench consisting of Petheram, C. J., and Brodhurst, J. The former 
was of opinion that the evidence established that Allahdad Ivhan was 
the illegatimate son of Ghulam Ghaus Khan ; that he was born before 
the marriage of Ghulam Ghaus Khan and Moti Begam ; that it is proved 
by evidence, the truth of which is beyond doubt, that upon several occa- 
sions in 18G1 and 1862 Ghulam Ghaus Khan did at that time acknow- 
ledge the plaintiff, Allahdad Khan, to bo lps son in fact, and that the case 
resolves itself into a pure rpiestion of law, namely, what, according to the 
Muhammadan law, is the effect of an acknowledgment by a Muhammadan 
that a particular person born of the acknowledger’s wife before marriage 
is his son ? How does such an acknowledgment affect the status of the 
person in reference to whom it is made ?” Petheram, C. J., then proceeded 
to discuss three rulings of their Lordships of the Privy Council reported 
in 11 Moore’s Indian Appeals, p. 94, L. II. 9 I. A., p. 8, and L. R. 11 
I. A., page 31, which in the result he took to be authorities for the proposi- 
tion that “ an acknowledgment of children by a Muhammadan as his sons 
gives them the status of legitimacy.” Upon this view of the matter he 
would have reversed the decision of the Subordinate Judge and decreed 
[302] the plaintiff’s claim. Brodhurst, J., found — “ From the ovidence 
and the whole circumstances of the case it is, I think, palpable that 
Allahdad was not the son of Ghulam Ghaus Khan ; that ho was not 
legitimated by Ghulam Ghaus, and that he well knew that he was at the 
highest nothing more than Ghulam Ghaus Khan’s stepson, had never 
been called his son except by courtesy, and had no right bo any share in 
his (Ghulam Ghaus’s) property.” He also referred to the case in L. R. 11 
I. A., p. 31, and obsorvod : “I see nothing to lead me to believe that Ghulam 
Ghaus ever regarded Allahdad in any other light than that of a stenson : and 
applying the principle contained in the above remarks of their Lordships 
of the Privy Council to the present case, I find that there is no sufficient 
evidence of the acknowledgment by Ghulam Ghaus Khan of Allahdad 
Khan as his son from which an inference is fairly to be deduced that 


Ghulam Ghaus over intended to recogniso him, and give him the status of 
a son capable of inheriting, and I would therefore dismiss the appeal with 
costs.” It is from this judgment of Brodhurst, J., that the appeal now 
before us has been preferred. The case was very ably argued at the 
hearing on both sides, and the delay in pronouncing judgment has 
occurred owing to the necessity that arose for consulting tho original 
texts of tho Muhammadan law and considering them in conjunction with 
the several rulings of their Lordships of tho Privy Council to which 
Petheram, C, J., referred. Tho contentions for the appellant wore — 1st, 
that the evidence established Allahdad Khan, tho plaintiff, to be the 
legitimate son of Ghulam Ghaus Khau ; 2nd, that tho acknowledgments 
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the right of another [309] person against the principal in the one case 
and the ward in the other (1.) 

“ The requirement of acknowledgment is that it should be indicative 
of that in respect of which the acknowledgment is made, nob a mere 
allusion thereto. This means that it is indispensable that the acknow- 
ledgment should expressly state the subject of the acknowledgment as if 
it already exists, and that by the acknowledgment the proof thereof is 
expressed. It is not an effect of an acknowledgment that anything is for 
the first time founded or established , and it is on this account that when 
the person in whose favour the acknowledgment is made comes to know 
that the acknowledger was false in his acknowledgment, the subject of 
the acknowledgment is not lawful to such a person (as a matter between 
him and his Creator, the Almighty), since he would in such a case be 
taking the subject of acknowledgment without the real willingness of the 
acknowledger. But if the acknowledger has delivered the subject of 
acknowledgment willingly, then io is lawful and becomes like an investiture 
of ownership by the acknowledger, and as such on the footing of a gift. 
This is so because ownership is established in favour of him for whom 
the acknowlegment is made, and this without any verification or 
acceptance on his part ; but such ownership is nullified by his rejecting 
it, so that if he first verifies it and then rejects it, such rejection is not 
valid. So in the Ko.fi (2). 

(ii) If a person acknowledges the sonship of a boy whose descent is 
unknown, and he is such that one like him can be boro of one [310] like 
the acknowledger, and the boy verifies the acknowledgment, his descent 
is established. This has accidentally been mentioned with reference to 
the sonship of a boy, because, even if the acknowledgment of a daughter- 
hood is made in respect of a woman, the same rule applies. But it is 
essential that such sonship (or daughter-hood) should be without an 
intermediary link : so much so that if an acknowledgment is made that the 
boy is the son’s son of the acknowledger, the descent is not established, and 
this result is similar to that of acknowledging another to be a brother (1). 
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“ It is a condition precedent (to the validity of acknowledgment, of 
parentage) that the descent of the acknowledged be unknown, because, if 
his descent is known, his sonship other than his parent would bo impossible. 
What is meant by a descent not being known is that it should bo unknown 
in the town in which he resides, and this explanation is contained in t.bo 
Kifaya that the trustworthy reference is to the place of birth. It is 
stated in the Kenaya that when a person regarding one whose descent is 
known says,” “ This is my son, and when I die all my estate is his,” 
then according to some of the jurists the acknowledged will be entitled to 
one-third : of the estate"by way of legacy, whilst according to other jurists 
. he would not be entitled even to one-third ; and this last doctrine seems to 
be most consistent with right principles (2). 

“ The limitation that the acknowledged might have been born of the 
acknowledger means that the age of the acknowledger should exceed the 
age of the acknowledged at least by twelve years, and this because it is 
the minimum period of puberty for a youtb : [311] and this limitation is 
necessary, because, if the acknowledger had not attained puberty, the 
acknowledgment would be falsified obviously. It is also a condition that 
the acknowledged boy should verify the acknowledgment, because, if he 
does not verify, an impediment is created and his descent is not esta- 
blished bv the mere acknowledgment, but requires proof. This, however, 
applies only to cases in which the boy acknowledged is capable of expres- 
sing himself ; when he is too young to express himself, verification by him 
is not a condition. It is stated in the chapter on the manumission of 
slaves in the Fataioa Kazi Khan that some jurists have held that sonship 
is not established unless it is verified by the person in whose favour it is 
made. But the correct doctrine is that such a condition is not essential 
as above stated, and this is in conformity with the doctrine of the Hedaya 
and many other books (1).” 

Aini. 

“ In the case of a man in sickness acknowledging a youth of un- 
known parentage it is a condition that such a youth might have been 
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1888 begotten by such an acknowledger, because, if the acknowledged is older 
April 7 . in age, the obvious fact falsifies the acknowledgment. Indeed, Malik has 
. gone the length of holding that even if notoriety contradicts the aoknow- 

APPEL- ledger, such as by indicating that he was an Indian whilst the acknow- 

EATE lodged boy was a Persian, the latter’s descent is not established. The 

Civil. restriction that the acknowledged youth should verify the acknowledger 

has been imposed because the rule as to a youth who can express himself 

10 A. 289. is applicable owing [[3123 to bi 3 being in his own competency, whilst, on 

the contrary, an infant is in the power of another, and as such descends to 
the footing of animals, and no importance is attached to his verification. 
But according to the three Masters ( i.e ., Imam Abu Hanifa, Imam Muham- 
mad and KaziAbu Yusuf) the descent is established without any such verifi- 
cation if the acknowledged be below the age of discretion. The descent is 
established because it is one of the necessities of nature, and there can be no 
objection thereto, even though the acknowledger be in sickness at the time of 
the acknowledgment. The acknowledged youth will participate with the 
heirs in the inheritance, because such is one of the consequences of the proof 
of descent. The acknowledgment by such in respect of a child or parents or 
wife or a manumitted slave will hold good, because, since it does not involve 
attribution of descent to any one else, the acknowledgment must be 
accepted (l).” 

Durrul Mukhtar. 

(i) If a person makes an acknowledgment in favour of a stranger 
whose parentage is unknown and thereafter acknowledges him to be his 
son, and the latter verifies it whilst he is one of those who are fit to make 
such a verification, his descent is established with reference to the time 
of his being begotten (2). 

1313] “ (ii) If a person makes an acknowledgment in favour of a youth 
whose parentage is unknown either at his birth-place or in the town where 
he is, that the latter is his son, and the acknowedger and the acknowledged 
are such in age that the latter may be born of the former as a son, and 
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the youth verifies it, he being capable of discretion (because otherwise his 
verification is not necessary as already stated), then his descent is estab- 
lished, though the aoknowledger be in sickness ; and when the descent is so 

established, the youth will participate with the other heirs (1)." 

% 

Ashbah. 

" When the person in whose favour an acknowledgment is made 
falsified the aoknowledger the acknowledgment is nullified, except in the 
case of acknowledgment as to the freedom of slaves, as to the parentage, 
and as to the right arising out of manumission of slaves: so the rule had 
been laid down in the Saran-ul-Majma on the ground that such acknow- 
ledgments are not susceptible of annulment (2).” 


Alamgiri, Voii. I. 

** (i) When a man acknowledges a son expressly or impliedly, the 
negation thereof will not be valid thereafter whether such acknowledgment 
is made at the time of the birth or afterwards. Express acknowledgment 
is when a man says ‘ The child is mine ' or says ‘ This is my child;’ and 
implied acknowledgment is that the man should remain silent when he 
is being congratulated upon [314] the birth of the child in which case he 
may be required to take an oath. So in the Ghayat- ul-hayun (1). 

(ii) If the husband is without penis and she is not aware of his 

condition and gives birth to a child and be claims him, 
and^ote 7 ’ Bai *k e ’ then the Kazi is to hold his descent to be established ; 

and if she thereafter comes to be aware of his condi- 
tion and therefore claims separation, she is entitled to do so, because the 
child necessarily becomes his even without proof of sexual intercourses (2). 
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"A man has had illicit; intercourse with a woman and she is impreg- 
nated by him, and during her pregnancy he marries her and has not had 
sexual intercourse with her till she gives birth to a child; then they ( i.e ., 
the three) have held that the marriage is valid, if she was not during 
her iddat in consequence of some one else and penitence is necessary 
for him; and the jurist Abulhai [316] holds that if she gives birth to 
the child after the expiration of six months or more from the time of the 
marriage, the marriage is lawful and the descent is established. But if 
she gives birth to the child in less than six months from the date of the 
marriage, the marriage is not established and the child will not inherit 
from him unless the man says * This is a son from me ’ and does not say 
This is the offspring of illegitimate intercourse ’(1). 

“ (ii) A man has married a woman and she gives birth to a child in 
less than six months. Muhammad maintains that the marriage is defec- 
tive * according to my views and those of Abu Yusuf ’ (2). 

A Majbub has married a woman who lived with him for a time and 
then gave birth to a child. Abu Yusuf in such a case holds that the son 
is his son and she is lawful to him. (3) 

“ (iii) A man has married a woman and had then divorced her at the 
time before intercourse, and she gives birth to a child at the end of six 
months from the time of the marriage. The child is his child, though 
Zufar holds a contrary view (4). ” 

[317] From these passages it appears to me that the proposition stated 
by their Lordships of the Privy Council in Lalli Begam’s case, as not being 
questioned before them, but which has been questioned before us in this 
appeal, namely, that the acknowledgment of children by a Muhammadan 
as his sons gives them status of sons capable of inheriting as legitimate 
sons, unless certain conditions exist, is established to be a distinct and 
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specific rule of the substantive Muhammdan law relating to inheritance to 
which we are bound to give effect. Birth during wedlock, that is to say, 
legitimate birth, necessarily confers a right to inherit; illegitimate birth, 
that is, without wedlock, subsisting between the father and mother at the 
date of the child’s begetting, confers no such right. But where there is 
no proof of legitimate birth or illegitimate birth and the paternity of a 
child is unknown in the sense that no specific person is shown to have 
been his father, then his acknowledgment by another, who claims him as 
his son, according to the authorities I have quoted from, affords a con- 
clusive presumption tbat the child acknowledged is the legitimate child of 
the acknowledger and places him in that category. In the present case 
we have the fact that Moti Begam, the undoubted mother of the plaintiff, 
admittedly at some time or other — when it was we have no reliable proof 
— became the wife of Ghulam Ghaus Khan, that the plaintiffwas acknow- 
ledged as a son by Ghulam Ghaus Khan and treated by him as such, and 
the plaintiff accepted and described himself as holding that position. 
It seems to me, therefore, that the requirements of the rule of the 
Muhammadan law have been satisfied, and that the plaintiff has 
established his acknowledgment and recognition by Ghulam Ghaus 
Khan as a son which gave him the status of a son and a title to in- 
herit. This being so, it remains to be seen whether such a status 
once conferred can be destroyed by any subsequent act of the 
acknowledger or those who claim through him. It is equally clear 
that it cannot, and in support of this view there are not only the 
authorities of the Muhammadan law which I have quoted, but a decision 
of their Lordships of the Privy Council reported in 11 Moore’s Indian 
Appeals, p. 94, in which it was held “ that the denial of a son after an 
established acknowledgment, though supported by a deed of repudiation 
and disclaimer by the father, is [318] untenable.” As it seems to us that 
there were distinct acknowledgments by Ghulam Ghaus Khan of the plaint- 
iff in 1861, it becomes immaterial to consider whether Ghulam Ghaus 
Khan did or did not personally cause, or bring about, the entry which was 
made in the ivajib-ul-arz of September 12th, 1870, upon which so much 
stress was laid by the learned counsel for the defendant in the course of 
his argument : though, if it were necessary to«do so, I should have said 
without hesitation that there is no evidence to show that it was the result 
of any act or declaration of his. From the same point of view it is un- 
necessary to discuss the conduct of the plaintiff in regard to the suit 
brought by the defendant in 1880 and his delay in coming into Court with 
his present- claim. None of these matters could alter or destroy his status 
as a son if once conferred by acknowledgment, and it would serve no 
useful purpose, and only lead me into greater length in a judgment 
already sufficiently prolix were I to explain my views in detail with regard 

to them. 

For the reasons I have given I have come to the conclusion that this 
appeal must be decreed and the status of the appellant as the legitimate 
son of Ghulam Ghaus Khan, with the consequent right of inheriting a 
share in the deceased father’s estate, be declared. 

Then arises the question as to the precise form our order should take, 
and I much regret that upon this point I am at difference with the learned 
Chief Justice and my brother Mahmood. I feel sure that I must be wrong 
in my own view, and I have endeavoured to convince myself that I am, 

but I am unable to do so. 

In determining what our order should be* it is necessary to examine 
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said: — “The plaintiff has in his petition of plaint referred to the balance 
of the mortgage money due by the ancestor, but he has not mentioned the 
large debt paid by the defendant : the latter, like the former, is also payable 
from the property.” 

Now no one would deny, having regard to the Full Bench ruling of 
this Court (l), and according to the principles of the Muhammadan law 
of inheritance, that so far as Ismail Khan was concerned, if he was in 
possession of the estate of Ghulam Ghaus Khan, and if he had paid the 
debts of Ghulam Ghaus Khan, he would be entitled to hold on to the 
possession of Allahdad Khan’s share of that estate, so long as, and until, 
Allahdad Khan paid off his quota of the debts which Ismail Khan had 
paid ; and this is not denied. 

But in the plea taken by Ismail Khan which, I have said, is of the 
vaguest possible kind, no mention is made of any debts that were paid, 
and, for aught I know to the contrary, no such payments were ever made. 
An issue having been fixed by the Sub-Judge in reference to that question, 
there is not a pretence for suggesting, and Mr. Gonlan frankly admits 
that upon the face of this record there is not a particle of proof to 
show that Ismail Khan ever paid a pice of the debts of the ancestors. 
Moreover, I have asked in vain to have pointed out to me any trace 
upon the record to indicate that at any stage of the trial in the first Court, 
[320] the Subordinate Judge, either by order or expression of opinion, 
actually excluded or led the defendant Ismail Khan or his pleaders to 
believe that he would exclude, or that it was unnecessary to produce 
evidence upon this point. 

What, then, are the materials from which I am to infer that the 
Court below disposed of this case upon a preliminary point, so as to 
exclude any ovideuoe of fact which was necessary for the determination 
of the rights of the parties ? Neither Mr. Gonlan nor any other person 
has satisfied me upon this point, aud it appears to mo that this being so, 
I am not justified, in reference to the language of ss. 562, 563 and 564 of 
the Code, and more especially to the prohibition contained in such last- 

(1) Jafir Begam v. Amir Muhammad Khan, 7 A. 822. 
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the terms of ss. 562, 563 and 564 of the Civil Procedure Code ; for if I 
understand the matter aright, those sections read together and in contrast 
to the provisions of ss. 565, 566, distinctly direct a Court of appeal not to 
remand a case, unless it has been determined and disposed of by the Court 
of first instance '* upon a preliminary point so as to exclude any evidence 
of fact which appears to the appellate Court essential for the determination 
of the rights of the parties, and the decision upon such preliminary points 
is reversed in appeal.” 

[319] The question here, then, is whether the Sub Judge can be said 
to have disposed of this suit upou a preliminary point, to the exclusion of 
evidence of fact. In determining that question it is important to see, 
apart from the mere question of the status of the plaintiff, which, with 
the rest of the Court, I am willing bo treat as a preliminary point, and 
which the Sub Judge has determined, what were the other issues raised ? 
It will not be disputed that the first four issues settled by the Sub Judge 
for trial, including that of status, have been disposed of by him. The 
fifth issue which he settled was this : — W^hat amount of debts, if any, 
due by Ghulam Ghaus Khan has been paid by Ismail Khan ? That 
issue was fixed in reference to the seventh paragraph of the written 
statement, in which Ismail Khan vaguely and without any particulars 
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mentioned section, to make the form of remand proposed by the rest of 


the Court. 

,, . 18 cl o»r. and in accordance with many eXDressions of opinion bv 

their Lordships of the Privy Goucil, the effect of which is embodied in 

f 1 ”"! ^ a . L _ f P 1 • 1 • | ^ ^ a ease back to a 

Uourt of first instance m such a way as to open the door to one or both 

of the parties making a new case with fresh evidence — a most dangerous 

thing to do in .this country. There is nothing whatever to show in 

the present instance that Ismail Khan was prevented from producing 

evidence or led to believe by the Court of first instance that the evidence 

upon the question of payment of debts was unnecessary because it was 

going to decide the case upon a preliminary point. I do not think that 

we are entitled, sitting here upon this point, and upon a mere speculation 

as to the possibility of Ismail Khan having had some claim to an equit- 

abls charge in respect of the debts of Grhulam Ghaus, paid by him, to 

remand the case back to the Court of first instance generally, so as to aliow 

of a third person, who has acquired his interest pendente, lite and after the 

appeal was filed here, to open up this part of the defence de novo and call 

witnesses and give other proof which Ismail Khan never attempted to 
produce. 

There was undoubtedly, and the learned Chief Justice has put his 
finger upon that, a defence set up by the three nersons, lessees of the 
villages from Ismail Khan, against whom the relief sought [32 1] is 
stated in the third paragraph of the plaint. It is true, no doubt, that 
if those lessees had proved the matter set out in their statement of defence, 
there might have been, prima facie , a good answer in point of law 
to the claim of the plaintiff. In respect of these defendants it may be 
said that no issue was specifically stated by the Sub-Judge in respect of 
their defence, and their answer to the plaintiff’s claim, which would be 
direct notice to them to give their evidence in regard to it. That being 
so, I am disposed to assist them to this extent, that, as the Court of first 
instance failed to frame an issue with regard to these defendants, and as 
the determination of such an issue appears to me essential for the right 
decision of the case, I would remit an issue under s. 566 of the Code to 
the lower appellate Court for determination. 

The matter therefore stands thus : — In my opinion, as regards Ismail 
Khan, we cannot remand the case under s. 562 of the Code, because it 
has not been disposed of upon a preliminary point so as to exclude evidence 
of fact, and we should therefore proceed to dispose of it upon the evidence 
upon the record, if there is any. It is said for the plaintiff, and I see no 
reason to doubt it, that there is no evidence on the record of the payment 
of any debt of Ghulam Ghaus Khan by Ismail Khan, and therefore, in 
regard to that particular matter, we ought, in my opinion, to dispose of it 
at once, and, there being no evidence, to dispose of it adversely to Ismail 
Khan. 

With regard to the second question, I would remand an issue to try 
the question as to whether the defendants, lessees, did pay to Ismail Khan 
tbe rent of such land under a bona fide belief that he was the true pro- 
prietor. The question of costs would have to be determined hereafter. 

Edge, C. J. — I have had an opportunity of reading and considering 
and in fact discussing with my brother Straight and my brother Mahmood 
my brother Straight’s judgment, on the status of the plaintiff Allahdad 
Khan. With that judgment, so far as it deals with the status and rights 
of inheritance of Allahdad Khan, I concur for the reasons stated by my 
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brother Straight. But I do not agree with him as to the course we should 
take under the circumstances. 

[322] First of all we must consider s. 562 of the Civil Procedure 
Code. It appears to me that s, 572 applies not only to a case in which 
the Judge of the Court of first instance has expressly excluded evidence, 
but that also it applies to a casein which the parties may have been or 
were by the act of the Judge misled as to the issues or the evidence 
necessary in the case. I think it would apply to a case in which it was 
apparent that a Judge intended only to consider one issue, such as the 
status of the plaintiff as an heir as in this case, or an issue of limitation ; 
and where the parties owing to the view of the judge on that point did 
not tender or bring forward their evidence. It appears to me here in 
this case that the main contention in the Court below, as in fact here 
.in appeal, was as to the status of the plaintiff Allahdad Khan. In 
fact, during the whole of the argument of this case there was no word 
addressed to us by either side, so far as I remember, in regard to 
any of the issues, except as to the legitimacy to be inferred from the 
acknowledgment of Ghulam Ghaus Khan. I do believe that the probabi- 
lity is that in the Court below the same course was followed and that 
the attention of the Judge and the parties was almost exclusively direct- 
ed to the exceedingly interesting point of law as to the effect of the 
• acknowledgment made by Ghulam Ghaus Khan. It is quite true that we 
are told that in this case there is nothing on the record to show that any 
evidence was in fact excluded, not in the broad sense in which I use the 
word excluded, but in the contracted sense of exclusion by a rule or order 
of the Judge. That proposition put so broadly, I am bound to say I do 
not concur in. Because with regard to the issues raised by the defend- 
ants Nos. 5, 6, 7, the so-called lessees, I think it can hardly be said that 
their evidence was not excluded within any reading of s. 562, because the 
Judge for some reason omitted to frame any issue on their written state- 
ment. In their case they raised certain questions which would have to 
be tried. I do not express at present any view as to whether, if that 
written statement were proved, the allegations contained in it would 
amount to a defence in law, but it was the duty of the Court to inquire 
whether those allegations were true or not. 

It is also true in this case that no affidavit is produced to show that the 
parties were misled, or that any evidence was excluded by [323] the order 
or direction of the Judge. But we have to remember this, that Ismail Khan, 
oneof the defendants in the suit, was, we are informed, practically a pauper,, 
and these issues, whioh may not have been tried, may have been very im- 
material to him. I think that in this case, if we proceed to finally dispose it 
on the evidence on the record, it is possible that we may do very material 
injustice to the parties interested in this litigation. I think, unless we are 
satisfied that no injustice will be done by proceeding on the evidence on the 
record as it at present stands, we ought to satisfy our own minds by directing 
a remand under s. 562. The issues, exoept those numbered 1, 2, 3 and 4, 
framed by the Judge, have admittedly not been tried. There were other 
issues arising in the case whioh were not even framed by the Judge ; and 
I do think in a complicated oase of this kind it is better that we should 
extend the operation of s. 562 rather than limit the operation of that 
Beotion. We have remanded oases under s. 562 where all the evidence was 
on the record, but where we came to the conclusion from the nature of 
the judgment that the Judge had misunderstood the oase. If s. 562 be 
taken in its literal sense it is obvious to me that it was our duty in 
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Mahmood, J. — I concur in what has fallen from my brother Straight 
as to the facts of the case, and also as to the rules of law applicable to those 
facts. But because, in the course of the elaborate argument which was 
addressed to us at the Bar, many suggestions were made as to the exact 
scope of the rule of Muhammadan law relating to the acknowledgment of 
parentage, and much was argued as to such acknowledgment being a 
substitute for adoption as recognised in other systems, such as the Roman 
or the Hindu law, X am anxious to specify my own views. 

First, then, as to the fact3 of the case, for the reasons so exhaustively 
stated by my brother Straight, I have no doubt that the following con- 
clusions are justified by the evidence : — 

(1) That Moti Begam did not stand in any such position of relation- 
ship with Ghulam Ghaus as would render her marriage with him unlaw- 
ful ; 

(2) that she is not proved to have been ever married to any person 
other than Ghulam Ghaus ; 

(3) that she was married to Ghulam Ghaus ; 

(4) that the exact date of her marriage with reference to the birth of 
the plaintiff Allahdad is unascertainable for want of trustworthy evi- 
dence ; 

(5) that she cohabited with Ghulam Ghaus for a considerable number 
of years and was treated by him as his lawful wife ; 

(6) that the plaintiff Allahdad was acknowledged and treated by 
Ghulam Ghaus as his son ; 

(7) that in such acknowledgment or treatment there was no express 
specification as to whether Allahdad was a step-son, a legitimate son, or an 
illegitimate son of Ghulam Ghaus ; 

[325] (8) that similar acknowledgment or treatment was accorded 
to him by the defendant Ismail and the other children of Ghulam Ghaus 
by Moti Begam, and indeed by the rest of the family. 
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these cases to have tried the real issues raised by ourselves and not to have 
remanded them. I haye never had any doubt that s. 562 would be 
applicable to a case in which the Judge has misunderstood the questions 
raised by the parties and has in consequence mistried the case. Such a 
ria could not be said to be a trial at all. I quite agree with what has 
fallen from my brother Straight that, in remanding cases under s. 562 
we should take care that the parties should not have the opportunity of 
starting an absolutely new case ; and I do not propose suggesting to' the 
Judge to whom this case will go that he will give the parties an opportunity 
of starting a new case. The Judge must take the pleadings of the parties 
and their admissions and frame issues to dispose of all the material ques- 
tions and proceed to try those issues on the merits. 

For the reasons which X have given I am of opinion that this is a 
case, to which s. 562 applies, and that we ought to remand it under that 
section. I have to make one observation with regard to s. 563. It appears 
to me to be a section which had been drafted upon an assumption that 
there was something in the previous section [324] to which it would 
apply and which gave authority to the Court to say what evidence should 
be taken on the remand under s. 562. We order the Court to try the 
case on its merits. Concurring with my brother Straight on the finding 
as to the status of the plaintiff, I am of opinion that this case should be 
remanded for the disposal of the rest of the issues under s. 562 of the 
Civil Procedure Code, and that the costs should abide the result. 
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Such being the main conclusions as to the facts of the case, I am 
iVisirorui of stating the propositions of the Muhamwaiiau law applicable to 
these facts. My brother has so fully quoted the authorities of the Muham- 
madan law that I am relieved of the necessity of repeating them, and 
nee d only refer to them for formulating my propositions. 

The hrst and perhaps the most important question in the case is 
whether the rule as to the acknowledgment of parentage is a rule of the 
Muhammadan substantive law of inheritance or merely a rule of evidence. 
The question is important, because unless it is a question regarding 
succession, inheritance, marriage or caste, or any religious usage or institu- 
tion.” within the meaning of s. 24 of the .Bengal Civil Courts Act (\ I of 
1871) which governs this case, we are scarcely at liberty to apply the 
Muhammadan law in its integrity to this case, and the alternative would 
be almost unavoidable to apply to the question the rules of evidence, as 
to the admissions and presumption of legitimacy, contained in the Indian 
Evidence Act (I of 1872), by s. 2 of which enactment all other rules of 
evidence have been abolished. 

Now, it cannot be denied that in all mediaeval systems of jurisprudence 
much confusion exists between rules of substantive law and rules of 
adjective law, that is, between rules which atlect the merits and go 
ad litis decisiotiem and rules which regulate the remedy and, as rules of 
procedure, only go ad lit is ordinal ionciK. The Muhammadan system of 
jurisprudence is no exception to the general rules, and I have before now 
felt considerable difficulty in distinguishing the rules of the substantive law 
of Muhammadan inheritance from the rules of evidence. I allude in 
particular to the case of Mazhar Alt v. Budh Singh (1), which related to the 
inheritance of a missing person, and in which, after much consideration, 
a Full Bench of this Court agreed in holding that the question there 
raised was a question of evidence and as such governed by ss. 107 and 
108 of the Evidence Act. 

[326] Is the question now before us one of a similar character? In 
order to decide this question I have been at some pains to consult the 
original authorities of the Muhammadan law which my brother has al- 
ready quoted, and I am responsible for the English translation of the 
original Arabic of those texts. The first of them is a passage from 
Birjaivdi which describes the exact place which ikrcir or acknowledgment 
in general occupies in Muhammadan jurisprudence, and the passage leaves 
no doubt that the Muhammadan jurisconsults themselves do not treat the 
subject of acknowledgments as forming part of the rules of evidence, 
though they recognise the fact that acknowledgments resemble admis- 
sions. To use the language of Birjandi , “ an acknowledgment is giving 
information as to the right of a person enforcible against the acknowledger, 
that is, the person who gives such information”, and “ it is indispensable 
that the acknowledgment should expressly state the subject of tbe acknow- 
ledgment as if it already exists, and that by the acknowledgment the proof 
thereof is expressed.” The author then goes on to explain that “ it is not 
an effect of an acknowledgment that anything is for the first time founded 
or established.” 

So far, it would seem at first sight that an ikrcir or acknowledgment 
stands in the Muhammadan law much on the same footing as an ordinary 
admission as defined in s. 17 of the Evidence Act ; and if the matter rested 
here, I confess I should have been inclined to regard the question as one 
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appertaining to the province of the law of evidence. But acknowledgments 
of parentage under the Muhammadan law rest upon a footing higher than 
that of ordinary admissions as pure matters of evidence. The rules of 
the Muhammadan law applicable to such acknowledgments and the condi- 
tions under which such acknowledgments can be validly made are stated 
in the authoritative texts which my brother Straight has already quoted, 
and to those texts I wish to add a passage from the Hedaya which sums 
up the law upon the subject : — 

“If a person acknowledge the parentage of a child who is able to give 
an account of himself saying ‘ This is my son,’ and the ages of the parties 
be such as to admit of the one being the child of the other, and the paren- 
tage of the child be not well known to [327] any person, and the child 
himself verify the acknowledgment, his parentage is established in the 
acknowledger, although he (the acknowledger) be sick; because the paren- 
tage in question is one of those things which affect the acknowledger 
himself only and no other person. It is made a condition, in this 
case, that the ages of the parties be such as to admit of the relation 
of parentage ; for if it were otherwise, it is evident that the acknowled- 
ger has spoken falsely. It is also made a condition that the parentage 
of the boy be unknown ; for if he be known to be the issue of some 
other than the acknowledger, it necessarily follows that the acknow- 
ledgment is null. It is also made a condition that the boy verify 
the acknowledgment; because he is considered as his own master, as he is 
supposed able to give an account of himself. It were otherwise if the boy 
could not explain his condition ; for then the acknowledgment would have 
operated without his verification. It is to be observed that the acknow- 
ledgment, in this instance, is not rendered null by sickness, because 
parentage is an original and not a supervenient want. By the establish- 
ment of the parentage, therefore, the boy becomes one of the acknowled- 
ger’s heirs in the same manner as any of his other heirs ” (Hamilton’s 
Hedaya by Grady, p. 439). 

In commenting upon this passage of the Hedaya> the author of the 
Kifaya points out that the rule as to acknowledgment of parentage is based 
upon the words of the Koran, “ call them after their fathers ;” and the 
author explains that such acknowledgment is sufficient, “ because the 
burden of the obligation in respect of the child rests especially on the 
father, and the latter’s acknowledgment affects himself personally and is 
thus accepted without any verification by the mother " (1). Another cele- 
brated commentary on the Hedaya , the FathuL Qadii\ in explaining the 
rule contained in the above passage as to the condition that the acknow- 
ledged child should be of unknown parentage, goes on to say that the 
condition has been imposed, because otherwise the [328] descent of the 
acknowledged child could not be established from the acknowledger since 
“ descent after it is established is not susceptible of the annulment ” (1). 


5 .r,| a-UIJUi 






jXj I*,-* ( X ) 

5 *W r Jl iwr U 

r^lj ***** eT' J* 5 * 3 

# ( O'V I 


w 


( i)l. 


Ol Q 


M. ALLAHDAD KHAN V . M. ISMAIL KHAN 


10 All. 329 


W.1 


The last point is important, and is to the same effect as the text from 
the Ashbah and the first text from Vol. I of the Fatawa-i- Alamgiri , both 
of which are quoted in my brother Straight’s judgments. The same rule is 
stated in another portion of the Faiawa-i-Alamgiri ; and to use the words 
of Mr. Baillie’s translation, “ descent, when once established, cannot be 
dissolved or cancelled, neither can it be transferred from one person to 
another” (Baillie’s Dig., p. 408). 

The passage from the Ashbali , however, throws the greatest light upon 
the nature of such acknowledgments and their effect under the Muham- 
madan law. That passage shows that whilst ordinary acknowledgments 
stand upon one footing an exception is made in favour of such acknowledg- 
ments as relate to matters of personal status, and that in such cases the law 
does not allow! cancellation or annulment of the acknowledgment. This 
peculiarity of such acknowledgments, that is, the permanencey of their effect 
when duly made, upon the personal status of the persons in respect of whom 
such acknowledgments are made, is in itself sufficient to justify the con- 
clusion that the acknowledgment of parentage, though it has reference to 
evidential presumptions and other considerations, is in effect a rule of 
personal status in the eye of Muhammadan law ; and I am fortified in this 
conclusion by the uniform practice of the Courts in India and of the Privy 
Council in dealing with such questions as falling within the province of the 
Muhammadan law of inheritance and marriage. 

The various propositions of the Muhmmadan law as they apply to the 
fact of this case and the steps of legal reasoning upon which those proposi- 
tions proceed may now be stated. 

The right of inheritance under the Muhammadan law is based upon 
three grounds described by Mr. Baillie to be, “ nusub , which [329] is kurabat, 
or kindred; special cause, which is marriage, that is, a valid marriage, for 
there are no mutual rights of inheritance by a marriage that is invalid or 
void, according to all, and ivuia, which is of two kinds, wula of emancipation 
and loula of Moowalat , or mutual friendship.” In this case we are con- 
cerned only with nusub , that is, relationship by consanguinity of descent, 
which in Muhammadan law means legitimate descent only, so far as inherit- 
ance from or through males is concerned, and marriage between the parents 
of the inheritor is a condition precedent to his legitimacy. “ The intercourse 
of a man with a woman who is neither his wife nor his slave is unlawful 
and prohibited absolutely. When there is neither the validity nor the sem- 
blanoe of either of these relations between the parties, their intercourse 
is termed zina and subjects them both to liuad or specific punishment, 
for vindicating the rights of Almighty God ” (Baillie’s Dig., p, 1). The 
offspring of a connection where the man has no right nor semblance of 
right in the woman, by marriage or slavery, is termed ivuliid-ooz-zina , or 
child oi zina, and is necessarily illegitimate,” (26, p. 3). The Durrnl d/a - 
khtar states the acknowledged general rule that “an illegitimate child as 
well as a child of curse or imprecation inherits only from the relations 
on the mother’s side by reason of its being no residuary and having no 
father.” (Tagore Law Lectures, 1873, n. 123). The same is the effect of 
the rule as stated in Rumsey’s Chart of Muhammadau Inheritance 
(p. 342, 3rd ed.); and it is more fully expressed in Aini, where it is laid down 
that illegitimate children and children of curse do not inherit, except 
from the mother's side, booause their parentage on the father’s side is 
wanting ; so they do not inherit from their putative fathers, but as their 
parentage on the mother’s side is established, they, on account of such 
parentage, inherit only from their mothers and half brothers by the 
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mother’s side the legal shares and no more.” (Tagore Law Leofcures, 1873. 

When a man has committed zina, with a woman, and she is 

delivered of a son whom he claims, the descent of the son from the man 

}t. n ^. e , sfc ^? lshed « lfc 18 established from the woman by the birth.” 
(Bailhe s Dig., p. 411). J 


From these passages two points are perfectly clear, viz., first , that, so 
far as inheritance from males or through males is concerned, the existence 
of legitimacy of descent or consanguinity is a condition [330] precedent 
o 0 right of inheritance . and secondly , that such legitimacy depends 
upon a valid marriage or connection between the parents of the inheritor. 
JNow, the Muhammadan jurists themselves in dealing with the question of 
parentage, nusub, or relationship by consanguinity, recognise a distinction 
between cases in which inheritance is claimed from or through the father 
and inheritance claimed from or through the mother. “ Maternity admits 
of positive proof, because the separation of a child from its mother can be 
8 ® 0n * , Paternity does not admit of positive proof, because the connection 
of a child with its father is secret ; but it may be established by the word 
of the father himself or by a subsisting firash (bed), that is, a legally 
constituted relation between him and the mother of the child” (Baillie’s 
P- 389). And ifc may be taken as an undoubted proposition of the 
Muhammadan law of inheritance that in no case can an illegitimate 
child, that is, the offspring of zina or illicit intercourse, be entitled to 
inheritance from his father or through him, because he is regarded as 

nullius Jilius, that is a person whose nusub or descent from the father is 
wanting. 

I have already said that in the case of establishing descent from a 
mother and claiming inheritance from her, legitimacy is not a condition 
precedent to such right of inheritance ; but in the case of inheritance from 
the father legitimacy is absolutely necessary before any such right can be 
claimed. The question then is, whether in cases like the present, where 
the paternity of a child, that is, his legitimate descent from his father, 
cannot be proved by establishing a marriage between bis parents at the 
time of his conception or birth, the Muhammadan law recognises any 
other method whereby such marriage and legitimate descent can be 
presumed, inferred, or held to be established as a matter of substantive 
law for purposes of inheritance. 

In dealing with this part of the case much help is rendered by the 
case-law upon the subject. In Khajah Hidayat Oolah v. Hai Jan Khanum 
(l) the principle was laid down by the Lords of the Privy Council “ that, 
under the Muhammadan law, where a child has been born to a father of 
a mother where there has been [331] not a mere casual concubinage, but 
a more permanent connection, and where there is no insurmountable 
obstacle to such a marriage, then, according to the Muhammadan law, the 
presumption is in favour of such marriage having taken place and their 
Lordships go on to add, “ that in considering this question of Muham- 
madan law vve must, at least to a certain extent, be governed by the same 
principles of evidence which the Musalm&u lawyers themselves would 
apply to the consideration of such a question ” (p. 318). The general 
effect of the ruling in that case is that continual cohabitation of the parents 
and acknowledgment of the child by the father is presumptive evidence of 
marriage between the parents and of the legitimacy of the offspring. Their 
Lordships had to deal with a similar question in Mahomed Banker Hoossain 
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Khan v. Shurf-oon-nissa Beqam (1) in which their Lordships held, that 
although by the Muhammadan law the legitimacy of a child of Muham- 
madan parents may be presumed or inferred from circumstances, without 
any direct proof either of a marriage between the parents or of any formal 
act of legitimation, in the absence of evidence or circumstances sufficient 
to found such a presumption or inference, a claim by a party as a legitimate 
son to share in an intestate’s estate should be dismissed. .But whilst 
laying down this rule their Lordships went on to say : — 

“But in arriving at this conclusion, they wish to be distinctly under- 
stood as not denying of questioning the position that, according to the 
Muhammadan law, the law which regulates the rights of the parties before 
us, the legitimacy or legitimation of a child of Muhammadan parents may 
properly be presumed or inferred from circumstances without proof, or at 
least without any direct proof, either of a marriage between the parents or 
of any formal act of legitimation ” (p. 159). 

The exact effect of these rulings was again considered by their 
Lordships in the important case of Ashruf-ood -Dowlah Ahmad Hossein 
Khan v. Hyder Hossein Khan (2), where their Lordships observed : — 

“ The presumption of legitimacy from marriage follows the bed and 
whilst the marriage lasts, the child of the woman is taken to be the 
husband’s child ; but this presumption follows the bed, and [332] is not 
antedated by relation. An ante-nuptial child is illegitmate. A child 
born out of wedlock is illegitimate ; if acknowledged, he acquires the 
status of legitimacy. When, therefore, a child really illegitimate by 
birth becomes legitimated, it is by force of an acknowledgment express or 
implied, directly proved or presumed. These presumptions are inferences 
of facts. They are built on the foundations of the law, and do not widen 
the grounds of legitimacy by confounding concubinage and marriage. 
The child of marriage is legitimate as soon as born. The child of a 
concubine may become legitimate by treatment as legitimate. Such treat- 
ment would furnish evidence of acknowledgment. A Court would not be 
justified, though dealing with this subject of legitimacy, in making any 
presumption of fact which a rational view of the principles of evidence 
would exclude. The presumption in favour of marriage and legitimacy 
must rest on sufficient grounds, and cannot be permitted to over-ride, 
over-balancing proofs, whether direct or presumptive” (pp. 113-14). 

This passage, if taken as an abstraot enunciation of the law, might 
lend colour to the contention that even a child whose illegitimacy is proved 
may be legitimated by an acknowledgment, and indeed it was upon this 
interpretation of that passage that a considerable portion of the argument 
on behalf of the plaintiffs appellants proceeded. But the Lords of the 
Privy Council themselves in Muhammud Azmat Ah Khan v. Musammut 
Lalli Begam (3) took occasion to explain the exact effect of that passage 
and went on to say : — 

These observations must be taken with a reference to the facts of 
that oase, and in that case it appeared that there was a Moottah m arriage 
after the birth of the child. There was no acknowledgment, and the 
treatment of the child was equivocal. Sometimes lie was treated as son 
and at others not ; and indeed by a deed executed by the father for that 
purpose he was distinctly repudiated by him as his son. In that oase it 
was decided that in the absence of express acknowledgment, the evidence 
was insufficient either to raise the presumption of a marriage which in 

(1) 8 M. I. A. 180. (2) 11 M. I. A. 94. (3) 9 1. \. 8-S C. 422. ~ 
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These observations are, in my opinion, an important limitation upon 
the interpretation of the passage on which so much reliance was placed at 
the .Bar in the argument for the appellants. The general effect of the 
ru ing in the case last cited is that, according to Muhammadan law, the 
acknowledgment and recognition of children by a father as his sons gives 
them the status of sons capable of inheriting as legitmate sons, and this 
rule was affirmed again by the Privy Council in Sadakat Hossein v. Sued 
Mahomed Yusuf (1), where their Lordships expressly refrained “from 
offering any opinion upon the very important question of law” whether 

the offspring of an adulterous intercourse could be legitimated by any 
acknowledgment” (p. 36). 

This last reservation is to my mind a most significant one, as showing 
that the passage which I have quoted from their Lordships’ judgment in 
Ashruf-ood-Dowlah Ahmed Hossein Khan v. Hi/dcr Hossein Kahn (2) must 
not be understood loosely in the sense of being an abstract enunciation of 
the law applicable to all cases ; for X cannot help feeling that if that passage 
were to be interpreted loosely and regardless of the facts of the case in which 
those observations were made, there would have been no necessity for 
reservation of opinion by their Lordships in the case of the acknowledg- 
ment of an offspring of an adulterous or even of an incestuous intercourse. 
Illegitimacy under the Muhammadan law, as indeed under other systems, 
arises from the absence of a lawful matrimonial relation between the 
parents of the child ; and if illegitimacy which is proved and placed beyond 
doubt were no impediment to an acknowledgment, there would no be logical 
reason why the offspring of an adulterous or incestuous intercourse should 
not acquire the status of legitmate children when acknowledged by the 
father. 

After having carefully considered the various rulings of the Lords 
of the Privy Council in the case to which I have referred, I am of 
opinion that their Lordships never intended to go the [334] length of laying 
down the rule that a child who is proved to be illegitimate, either 
in consequence of marriage between his parents being disproved , or 
being unlawful, could be legitimated by an acknowledgment. All the 
cases which their Lordships had before them were cases in which the 
question of marriage itself was a matter in dispute and involved in obscu- 
rity which reference to the legitimacy of the child. In other words, those 
cases were such as left either the fact or the exact time of the alleged 
marriage a matter or uncertainty, that is, neither proved nor disproved ; 
and their Lordships in dealing with those cases applied the principles of 
Muhammadan law of acknowledgment of parentage with reference to 
legitimacy for purposes of inheritance. Any other view of those cases 
would involve the proposition that their Lordships intended to go far be- 
yond the authoricy of the Muhammadan law itself as to acknowledgments 
of parentage and legitimacy for purposes of inheritance. 

Yet such was the effect of the argument addressed to us in support of 
the appeal, and indeed that argument went the length of contending that 
the Muhammadan law as to acknowledgment of parentage was nothing 


(1) 11 I. A. 31 = 10 C. G63. 
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more or less than a substitute for affiliation by adoption as recognised by 1888 
the Roman or the Hindu law, that is, an affiliation which has no reference April 7. 
either to the consanguinity of descent of the acknowledged child from the 
acknowledger or to the legitimacy of such descent. I have already said APPEL- 
that this contention is not warranted by any of the rulings of the Lords LATE 

of the Privy Council, and I now proceed to show that it is positively CIVIL, 

opposed to the rules of the Muhammadan law itself. 

Not a single authority of that law has been quoted, and I am nob 10 A. 289 
aware of any, which would justify the conclusion that legitimacy of 
descent from a father is not an absolutely indispensible condition prece- 
dent to the very existence of the right of inheritance from the father, and 
I have already shown that children born of zina (which means fornication, 
adultery, or incest) can never be legitimated or entitled to inherit from 
their father. Nor can such children be made legitimate by any kind of 
acknowledgment where the illegitimacy is a proved and established fact. 

The Muhammadan law of acknowledgment of parentage with its legitim- 
ating effect has no reference whatsoever to [335] cases in which the 
illegitimacy of the child is proved and established, either by reason of a 
lawful union between the parents of the child being impossible (as in the 
case of an incestuous intercourse or an adulterous connection), or by reason 
of marriage necessary to render the child legitimate being disproved. The 
doctrine relates only to cases where either the fact of the marriage itself or 
the exact time of its occurrence with reference to the legitimacy of the 
acknowledged child is not proved in the sense of the law as distinguished 
from disproved. In other words, the doctrine applies only to cases of uncer- 
tainty as to legitimacy, and in such cases acknowledgment has its effect, 
but that effect always proceeds upon the assumption of a lawful union 
between the parents of the acknowledged child. This is abundantly clear 
from the authorities from which my brother Straight has already quoted. 

Among those authorities the passages from the first volume of the 
Fatawa Alam^iri may at first sight contradict the view to which 
have I given expression, and I am therefore anxious to explain that those 
passages have no such effect. The first of those texts only shows that an 
acknowledgment of parentage when duly made cannot be negatived. The 

second text, which relates to the case of a majbub (1) ack- 

nowledging a child and such acknowledgment taking effect, notwithstanding 
the acknowledger’s mutilated condition, proceeds upon the general principle 
of Muhammadan law against bastardizing children, and the words “ the 
child necessarily becomes his even without proof of sexual intercourse ” which 
occur in the text must not bo understood to mean any thing beyond the 
rule that even in such a case acknowledgment of parentage obviates the 
necessity of ascertaining either tho time or the extent of the mutilation of 
the acknowledger’s person. The text assumes the existence of a valid 
marriage and the possibility of tho acknowledged child’s legitimate descent 
from the aoknowledgor, and I have no doubt that it would bo misunder- 
standing the text if it were held to mean that even where there is a 
physical impossibility of the child’s descent from the acknowledger, the 
child becomes of one who could not be his father. The reason of the 
rule relates not to any ‘theory of adoption, but to tho theory that an [336] 
acknowledgment of parentage obviatos any investigation as to the physical 
condition of the acknowledger’s potency or impotonoy for procreating the 

(1) Prom jubb ('■r**) which moans tho removal of the penis only. (Durr-uJ- 
AfaAditar p. 267). Sco footnote At p. 27, Baillio's Dig. 
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offspnDg of a valid marriage. The same is the explanation of the latter 

Fatal Ka^Khan. ^ br ° ther Straight bas a - uoted 

1 . thl fK i r ° m the F ata wa Alamgiri requires no explanation, 

but the fourth text does require reference to show that it does not contra- 
dict the view which I have taken as to the assumption of legitimacy being 
a condition precedent to the validity of an acknowledgment of parentage 
Now that- text begins by assuming that the offspring was the result of an 
illicit intercourse, but the birth of the child took place during lawful wed- 
lock, and it was acknowledged by the father. Now, so far as mv view that 
the assumption of a legitimate descent is a condition precedent to the 
validity of the acknowledgment of parentage is concerned, it is enough to 

Fu lnfc L^ 6 ‘ hat “ fche fcexfc ifcsel * fche condition is imposed that the birth of 
the child should take place after the expiration of six months (the shortest 

period of gestation under the Muhamurjadan law) from the date of the 
marriage— a condition which proceeds upon the theory of the possibility 
0 ' a cgitimate birth. The same is the theory upon which the latter part 
of the text proceeds, although it relates to birth within six months of the 
marriage, because the implication there is that the acknowledgment of the 
father must be taken to involve the possibility of a legitimate intercourse 
between the parents of the acknowledged child at the time of his being 
begotten. The text would be misunderstood if not considered in the light 
of the circumstance that divorce under the Muhammadan law rests entirely 
with the husband, that it may under certain limitations be retracted by 
him, and that there may be a remarriage between the parties. It is no 
doubt in view of this circumstance that the Muhammadan jurists have 
placed acknowledgment of the parentage of a child by a man upon an excep- 
tionally strong footing, as obviating the necessity of an investigation into 
facts which would otherwise be necessary to establish the legitimacy of the 
child, with reference to the marriage of his parents, the period of bis concep- 
tion, and the date of his birth. The principle of the Muhammadan law on 
this head is much the same [337j as that adopted by the Courts of justice in 
England, where the rule is represented by the maxim semper praesumitur pro 
legitimatione pucrorum, or by a cognate rule semper praesumitur pro matri- 
monio , the authority of which was recognised in Piers v. Piers (1). And it is 
important to observe that in the very text with which I am now dealing it is 
expressly indicated that an acknowledgment of parentage is ineffective if 
accompanied by an intimation that the acknowledged offspring was the 
result of an illicit intercourse. The words of the text are: — if he says 
that the child is horn of me by illicit intercourse , the descent is not esta- 
blished and he will not inherit from him,” and they leave no doubt in my 
mind that it is only by misapprehension of the principles of Muhammadan 
law that it can be held that a person proved to be a walad-ooz-zina , 
that is, the offspring of a fornication, adultery, or incest, can ever be 
legitimated by any kind of acknowledgment by the father. It is upon 
the same principles that the first and third texts from the Fatawa 
Kazi Khan quoted by my brother Straight must be explained, and 
the latter part of the first text, as also the third text, show that the matter-' 
as to the effect of acknowledgment of parentage, though a rule of substantive 
law, proceeds entirely upon an assumption of the possibility of legitimate 
descent of an acknowledged child from the acknowledger, and that the 
rule as to the effect of such acknowledgment does not extend to oases where 


(1) 2 H. L. Caa. 331. 
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snoh legitimate descent was impossible owing either to the impossibility of 
a valid marriage between the parents of the child, or owing to the existence 
of such a marriage being disproved by trustworthy evidence. And I have 
no doubt that [ am representing the views of the Munammdan jurists 
rightly when I say that there is no warrant in the principles of the Muham- 
madan law to justify the view that a child proved to be the offspring of 
fornication, adultery, or incest could be made legitimate by any act of 
acknowledgment by the father. I repeat that the rule is limited to cases of 
uncertainty of legitimate descent and proceeds entirely upon an assumption 
of legitimacy and the establishment of such legitimacy by the force of such 
acknowledgment. 

[338] I have dwelt upon this point at such length because the judg- 
ment of Petheram, O. J., now under appeal begins by saying 

“The evidence in this case proves, in my opinion, that the plaintiff- 
appellant Allahdad was the illegitimate son of Ghulam Ghaus Khan. I 
also think upon the evidence that he was born before the marriage of 
Ghulam Ghaus Khan with Moti Begam, and therefore it has been estab- 
lished that he was. in the inception at all events, an illegitimate son of 
his father.” 

Similarly, my brother Brodhurst, in summing up the effect of the 
evidence in this case, went even further than Petheram, G. J., in saying : 

“The following appears to be the established facts : — that Allahdad 
was not born in wedlock ; that he was the son of Moti by an unknown 
father ; that his mother was at the time of his birth and up to the time 
that she married Ghulam Ghaus a prostitute.” 

If I had taken the same view of the evidence as Petheram, C. J., or 
my brother Brodhurst, as to the parentage or birth of Allahdad, I should 
have found it impossible to have favoured his claim ; but according to the 
view of the facts which my brother Straight has taken, and in which I 
concur, the date of the marriage of Ghulam Ghaus with Moti Begam with 
reference to the birth of Allahdad is wholly uncertain owing to want of 
trustworthy evidence, and, indeed, it is not even established that he was 
the natural son of Ghulam Ghaus. But direct evidence of paternity is 
nob to be expected in such a case any more than in a case where the ques- 
tion of alleged illegitimacy does not complicate the facts. Indeed, in the 
Muhammadan law, as in other systems of jurisprudence, direct proof of 
paternity is nob required, and rules ot presumption more or less stringent 
are adopted by various systems as furnishing the place of absolute proof 
of patei nity which, ex necessitate ret , cannot be proved by positive and 
direct evidence, because, as the Fatawa Alamgiri puts it, “ the connection 
of a child with his father is secret,” as distinguished from “maternity 
which admits of positive proof, because the separation of a child from 
it 8 mother can be seen. To sum up the matter, I agree in the views 
of my brother Straight in holding that the entire Question of the 
descent, birth, and legitimacy of Allahdad is involved in obscurity owing 
[339] to the exact date of his mother’s marriage with Ghulam Ghaus 
being unasoei tainable, and that, therefore, this case presents all those 
conditions to which the Muhammadan law as to the acknowledgment 
of parentage is most appropriately applicable; and further, as my learned 
brother has shown here, the requisite acknowledgment in words and by 
treatment was made by Ghulam Ghaus without any such intimation of 
Allahdad being the offspring of illicit intercourse as would vitiate the 

effeob of the acknowledgment according to the texts which my learned 
brother has quoted. 
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Such being my view of the facts of the case, it is not necessary to 
enter into any elaborate discussion as to how far the provisions of s. 112 
of the Indian Evidence Act (I of 1872), as to birth during wedlock being 
conclusive proof of legitimacy, would affect a case such as this. That 
section of course proceeds upon adopting the period of birth, as distin- 
guished from concenbion, as the turning point of legitimacy. It is a 
peculiarity of the English law that it does not concern itself with the 
conception, but considers a child legitimate who is born of parents married 
before the time of his birth, though they were unmarried when he was 
begotten ” (Eord Mackenzie’s Roman law, p. 133, 4th ed). 

That peculiarity of the English law has no doubt been imported into 
India by s. 112 of the Indian Evidence Act, and it may some day be a 
question of great difficulty to determine how far the provisions of that 
section are to be taken as trenching upon the Muhammadan law of marri- 
age, parentage, legitimacy, and inheritance, which departments of law 
under other statutory provisions are to be adopted as the rule of decision 
by the Courts in British India Fortunately the difficulty does not arise 
in this case owing to the date of the marriage of Ghulam Ghaus with Moti 
Begam with reference to the birth of Allahdad being uncertain, and I need 
not therefore refer to the difficulty any further than by saying that there 
is enough authority in the text of the Muhammadan law to show that, 
under that system of jurisprudence, questions of legitimacy are referred to 
the date of the conception of the child and not to the period of his birth. 

Nor need I dwell much upon that part of the argument of the learned 
Pandit for the appellant which aimed at showing that the [340] 
Muhammadan rule as to the acknowledgment of parentage is only a 
substitute for adoption as understood in the Hindu and the Roman system 
of jurisprudence, or that the rule of the Muhammadan law is the same 
as the Roman or the Scotch rule relating to the legitimation of 
children per subsequcns matrimonium , that is. legitimation of ante-nuptial 
children whose illegitimacy is proved and admitted by subsequent marriage 
between the parents. So far as the argument refers to the Hindu law of 
adoption, I need only say, with reference to the numerous authorities 
which were considered by me in Ganqa Sahai v. Ltekhraj Singh (l), that 
adoption under that system has no reference to the natural descent of the 
adopted child from the adoptive father; that adoption, at least in its 
principal form, is established by a gift from the parents of the child to 
the adoptive parents ; that the power of adoption itself is based upon 
religious considerations relating to the SDiribual welfare of the adoptive 
father in the life to come after death ; that the effect of such adoption 
takes away the apopted child from the family of his natural parents 
and affiliates him to the family of the adoptive father. Further, 
under that law only male children can be adopted for religious reasons, 
although no doubt secular considerations, such as the continuity 
of a family and devolution of inheritance, may form motives of adoption. 
None of these main elements of the theories upon which the Hindu law 
of adoption proceeds is common to the Muhammadan law, for there, as I 
have shown, acknowledgment of parentage proceeds upon the theory of 
actual descent of the acknowledged child (whether male or female) from 
the father who acknowledges it, and such descent being the result of a 
legitimate intercourse between the parents, and when either of these two 
essentials is disproved, the one by proving that the acknowledged child is 
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the offspring of another man, the other by proving either that marriage 
between the acknowledger and the mother of the child was impossible or 
did not exist at the time which would make the child legitimate, the 
acknowledgment itself would be ineffective. 

For similar reasons there is absolutely no analogy between the Homan 
law of adoption and the MuhammadaD law of the acknowledgment of 
parentage. Under the Roman system adoption, [341] whether in the 
form of arrogatio or in the later form of cidoptio proper, was simply one of 
the methods of acquiring patria potcstas , that is, the rights of control 
enjoyed by the head of a Homan family over his children, and it went 
through various stages of modification both as to the method by which it 
was acquired and as to its conditions and effects upon the adopted children. 
The history of the law and its rules have heeu well summarized by 
Mr. Hunter in his work on Roman Law (pp. 58-66), and by Colquhoun in 
his work on Roman Civil Law (Vol. I., ss. 683-705, pp. 545-558). It is 
not necessary to enter into any detail of the reasons and rules which dis- 
tinguish the Roman adoption from the Muhammdan law as to the 
acknowledgment of parentage, and it is enough to say that before the age 
of Islam adoption by a feigned parturition was common and well recognised 
among the ancient Arabs, that the cognate as well as the agnate rights 
were attributed to children so adopted, and that such adoption and its 
legal effects were abrogated by the express words of the Koran and have 
never since found a place in Muhammadan jurisprudence in connection 
with marriage, inheritance, or for any other legal purpose (see Colquhoun’s 
Roman Civil Law, s. 707, Yol. 1 , p. 559). 

Tnen, so far as legitimation is concerned as a rule of the Roman Law 
and of the Scotch Law, I need only refer again to Colquhoun’s Roman Civil 
Law (ss. 660, 666, 667, and 683) and to Lord Mackenzie’s Roman law (pp 
130-34), which describe the rules, conditions, and effect of legitimation 
under both those systems, and it only requires a comparison between those 
rules and the rules of the Muhammadan law as to acknowledgment of 
parentage to show that no analogy exists between the principles upon which 
those rules proceed and those upon which the Muhammadan rule of the 
acknowledgment of parentage is founded. Putting the matter shortly the 
former two systems proceed upon the principle of legitimating children 
whose illegitimacy is proved and admitted, whilst the Muhammadan law 
relates only to cases of uncertainty and proceeds unon the assumption that 
the acknowledged child is not only the offspring of the acknowledger by 
blood, but also the issue of a lawful union between the ackowledger and the 

mother of the chdd. To illustrate this distinction I may refer to the rule 

adopted L342J id “ Soot land and I may also say in France (Lord Mackenzie’s 
Roman law, pp 132-33), as to the legitimation of ante-nuptial children by 
reason of a subsequent marriage between their parents— per subsequens 
matnmoniurn In both those countries the marriage itself, subject to 
certain restrictions, has the legitimating effect. No such rule is known to 
the Muhammadan law and we should really be introducing doctrines 
foreign to that system if influenced by the analogies furnished by the 
Roman, the French, or the Scotch law of legitimation, we were to place 

acknowledgment of parentage under the Muhammadan law on the same 

footing as the rule of legitimation per subsequens matrimonium rests on in 
foreign systems of law to which X have referred. 

It is apparent from what 1 have said that I fully concur with mv 
brother Straight as to the weight of evidence and the facts of this case 
and that I have as a matter of law arrived at the same conclusion as ho 
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1888 «bas arrived at with reference to the status of the plaintiff Allahdad to be 
Apbil 7. that of a legitimate child of Ghulam Ghaus, and as such entitled to inherit 

from the latter and entitled to maintain the suit. But then comes a 
question upon which, unfortunately, I am unable to agree with my learned 
brother, namely, the question as to what order we should pass upon this 
appeal. The facts of the case and the pleadings of the parties show that- 
:this is one of those cases which fall within the purview of the Full Bench* 
10 A. 239 ruling of this Court in Jafri Begam v. Amir Muhammad Khan (l) and of 

a Division Bench ruling in Mahammad Aivais v. Har, Sakai (2). These- 
rulings show that no absolute and unconditional decree should be passed 
for possession in favour of the plaintiff, if it is true that during hia 
.remaining out of possession.' debts due by the deceased Ghulam Ghaus- 
Khau were lawfully paid, by the heirs in possession. If such payment of 
debts be proved, the effect would be that the payment of a proportionate 
ehare of such debts would be a condition to which the decree in favour of 
the plaintiffs would be rendered subject with reference to the various- 
equities that may arise in the case. 

Have we, then, upon the record any material for framing such a decree?’ 
The learned counsel for the parties are agreed that there is no sufficient 
material upon the record to enable us to frame such [343] a decree. 
All that is contended by the learned Pandit for the appellants is that, in 
the absence of such materials, it is the duty of this Court as the Court of 
appeal to decree the suit absolutely without any further remand for a pro- 
per trial of the points upon which the equities aforesaid would proceed. 
It is important to observe that not only the heirs of the deceased 
-Ghulam Ghaus Khan, but also three lessees, were parties defendants to 
‘the suit, and it is clear that in a suit of this character, if the Court below 
had framed adequate issues arising out of the proceedings of the parties- 
and after taking evidence thereon had adjudicated upon those issues, we 
should have been bound by s. 564 of the Code of Civil Procedure to 
go ourselves into the merits of the evidence and to refrain from a remand 
such as s. 562 of the Code contemplates. Bub for the reasons stated 
by the learned Chief Justice such is not the case here; and agreeing with 
him in the interpretation of the law upon the subject of remand for new 
trials under s. 562 of the Code of Civil Procedure. I hold that all that the- 
learned Judge of the lower Court tried and decided in this case was the 
oraliminarv question of the plaintiff Allahdad s status to sue as the heii of 
the deceased Ghulam Ghaus, and that, by reason of the view taken by that 
Judge upon this point of status, the rest of the case was not tried upon the 
merits, and that, therefore, the case is a fib one for remand under s. 562 of. 

the Code of Civil Procedure. ,. , , , 

s, I agree ’with the learned Chief Justice in the order which he has 

.made. Cause remanded. 
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Hashmat Begam and another ( Plaintiffs ) v. Mazhar Husain and.* 

OTHERS {Defendants).* [llfch January, 1888.] 

Limitation — Suit by Muhammadans for possession af immoveable property by right of 
inheritance to mother — Act XV of AS 77 ( Limitation Act), sch. ii. , Art. 141. 

Plaintiffs sued for their share in the estate of their deceased father and motber.j 
The defendants were cbe brother and a sister and a step-mother of the plaintiffs. 
As regards the claim of the plaintiffs to their shares in the estate of their mother, 1 
the defendants pleaded that-the same was barred by limitation inasmuch, as their- 
mother -died on the 22nd January, 1873, and the suit was not instituted till ' tha 

• * 29th of January, 1885. Toe Court below finding that the mother died on the 

22nd January, £344] 1873, held that art. 141, scb. ii, Limitation Act, barred 
the claim and dismissed the suit. 

♦ Held that art. 141 of the Limitation Act does not apply to a suit by an heir- 
at-law for possession of immoveable property in that character, but to a suit by 
a Hindu or Muhammadan who, prior to the death of a female, occupied the 
position of a remainder-man or reversioner or a devisee, and on the death of thq 

; female sues on the basis of that character. 

£R — A W.N. (1908) 256 = 5 A.L.J. 715 ] . !., 

I 

The facts of this case are stated in the judgment of Straight, J. 
Hon’ble T. Colan and Mr. Amir-ud-din , for the appellants, 
j. Mr. G. H. Hill and Mr. Ahditl Majid for the respondents. 

JUDGMENT. 

Straight, J,— In the suit to which this appeal relates there were 
two plain tiffs, the appellants before us, Musammat Hashmat Begam and 
Mussammat Ishrat Begam. The defendants to that suit, who are respon- 
dents before us, were Mazhar Husain, the brother ol‘ the plaintiffs, Husain] 
IBegam, wif^ of Mazhar Husain, Musammat Khudayat-ul-Kuhra, the sistei 1 
of the plaintiffs, and Musammat Wajid-un-nissa, the second wife of Kamar- 
ud-diri, the deceased father of the plaintiffs and defendants (1) and (3). 
it may he convenient also to state here that Kainar-ud-d in, the father of 
the plaintiffs and defendants (1) and (3) and the husband of defendant 
No. (4). had a brother of the name of Zain-ul-Abid ; and that his first wife 
was one Musaipmat Sakina Bibi, who predeceased him. The property, 
which is the subject of the present suit is of two kinds : first, the interest 
which the plaintffs claim as the daughters of Musammat Sakina Bibi in 
'their deceased mother's estate ; and secondly, their shares in the estate 
left by their deceased father, Kamar-ud-din, who died upon the 25th May, 
1874. The case for the plaintiff’s in regard to these two properties was that 
as to each of them they were severally entitled to six sihams; that their sister, 
defendant K h u d ay a t - u 1 I< u bra, was also entitled to six sihams; and that the 
'principal defendant, Mazhar Husain, their brother, was entitled to the resil 
duo of 12 sihams out of the 30 sihams into which the properties were 
divisible. Such were the claims in respect of which the plaintiffs brought 
their present suit, and the grounds upon \\ v hich they based their cause oi 
action for ooming into Court was, that' by reason of, certain alienations 
ypf t)ic property of their deceased father and mother made by their brother 

" ; * First! Ap^onl No. 124 of ] 8% from a decree of Mnulvi Zain- ul-abdin Subordi 

•nAto Judge oi klo radii bad, dated tho 29th March, 18S6. | , - . 
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Mazhar Husain in favour of his wife, the second defendant and daughter 
1.345 j of their father’s brother, Jamal-ud-din, they had been prejudiced 
in their lights by inheritance. In regard to that portion of the property 
which belonged to the estate of their mother Sakina J3ibi , they no doubt 
said in their plaint, as part of their statement of the facts, that her death 
took place upon the 2nd February, 1873. The nature of their claim being 
that which I have indicated, it was met by a long statement of defence 
filed by the defendant Mazhar Husain, the real answering defendant, 
which, when we come to analyze it, sets up three main contentions : — L 
First, that Musammat Sakina Bibi did not die on the 2nd February, 1873, 
but on the 22nd January, 1873, and, therefore, that the suit, quoad that 
portion of the property claimed is, as to both the plaintiffs, barred by 
limitation ; secondly, that if it is not barred, then that, quoad the claims 
of the plaintiffs to the property both of Musammat Sakina Bibi and of 
Kamar-ud-din, there has been upon their parts a relinquishment of their 
rights of inheritance ; and, lastly, it is urged that, even assuming the 
rights of the plaintiffs have not been relinquished, they are bound to repay 
to the defendant, before they can succeed in this suit, their shares of 
certain debts of their deceased father Kamar-ud-din, which have been 
satisfied by the defendant. 

As to the first of these matters, an issue was framed and tried by 
the learned Judge below, namely, whether Musammat Sakina Bibi died 
upon the 2nd February, 1873, as alleged by the plaintiffs, or on the 22nd 
January, 1873, as alleged by the defendant. Upon this point the Subordi- 
nate Judge found against the plaintiffs, and in favour of the defendant, 
and his finding was that the death of Musammat Sakina Bibi took place 
upon the 22nd January, 1873. The learned Subordinate Judge acting 
upon that finding has, so I understand him, held that art. 141 of the 
Limitation Law is applicable to the suit, and that it, having been 
instituted upon the 29th day of January, 1885, is beyond time, such date 
being more than twelve years from the date of the death of Musammat 
Sakina. 

As to the first point impeaching this finding of fact, I listened to 
Mr. Conlan' s argument with very great attention, and gave full weight to hi$ 
criticisms of the witnesses for the defendants, and of the views expressed 
by the Subordinate Judge as to the value to be attached to the testimony 
on the one side and the other. Having fully considered all that evidence 
[346] as it bears upon this point, I think it enough to say, without 
travelling through it in detail, that I am of opinion the Subordinate Judge 
,was right in coming to the conclusion he did, and that the weight of 
evidence does appear to me to be in favour of the allegations made on the 
part of the defendants, that. the 22nd January, 1873 was the date of the 
decease of Sakina Bibi. 

Then arises the question whether art. 141 of the Limitation Act is 
applicable. Upon consideration, I am inclined to think that it is not. I 
have come to the conclusion, though not without doubt, that the suit 
therein provided for is one by a Hindu or Muhammadan who, prior to the 
date of the death of the female, occupied the position of a remainder- man, 
or reversioner, or of a devisee, by devise, after the death of the female, 
.instituting a suit on the basis of such title as remainder-man, reversioner, 
or devisee, and that it does not apply to the case of an heir-at-law suing 
for the possession of immoveable property in that character. I say I have 
come to this conclusion not without doubt ; but it seems to me that when 
-there is doubt upon a question of limitation, and another article can be 
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found which reasonably applies to the suit, it is right to adopt it. From 
the assertion of the defendant himself in the 9th paragraph of his state- 
ment of defence, and from the circumstances disclosed, I think that the 
property left by Sakina Bibi and Kamar-ud-din may be regarded as joint 
family property of the kind mentioned in art. 127 of the Limitation Act. 
If this be so, then it is clear that knowledge of their exclusion from their 
shares therein was not acquired by the plaintiffs till a date which would 
bring the suit well within the period provided by that article. But if this 
article be not applicable, the plaintiffs can fall back upon the limitation of 
art. 144, and as no adverse possession has been pleaded or shown — indeed, 
the inference from the relation between them and the defendant rather 
pointing to a contrary inference — the suit under that article would also be 
within time. In this view the matter stands thus, that the plaintiffs are 
persons who, as the daughters of Sakina Bibi and Kamar-ud-din, are 
entitled to a share in the inheritance of the estates left by those two persons, 
and it rests with the defendant Mazhar Husain to show either that, by 
relinquishment formally made and clearly and satisfactorily established, 
they have abandoned their interests in both properties, [347] or that by 
his adverse possession for a period of more than twelve years prior to the 
date of suit, he has obtained a proprietary title to their shares. 

[As to this latter point 1 have looked very carefully through the 
statement of defence, and I find no paragraph therein which I can 
construe as setting up a plea of adverse possession. Mr. Moss has said 
that, because the plaint was framed in a particular way, and suggested 
the date of the death of Sakina Bibi as the time when their cause of 
action arose in respect of her estate, the defendant was misled thereby, 
and did not raise the plea of adverse possession. I do not think that 
we ought at this stage of litigation to listen to such a contention. Taking 
the statement contained in the plaint as a whole, if the defendant Mazhar 
Husain had a defence upon the ground of adverse possession, lie ought, 
in my opinion, to have raised it. But he did not, and not having done so, 
I do not think that we should entertain that question now or afford him 
further opportunity for producing evidence in regard to it. Then comes 
the point of whether the defendant has shown that the plaintiff's relinqui- 
shed their rights of inheritance in the estate of their father and mother in 
favour of the defendant (or any other person). I do not propose upon 
the present occasion to repeat the remarks that I have in cases of this 
description frequently had to make before with regard to the obligation 
that rests upon our Courts of scrutinizing these matters , in which pardah- 
nashin ladies are involved, with an extremely careful and jealous eye. 
Here I may remark that the learned Sub-Judge seems to have been a 
good deal influenced in dealing with the present case by certain circum- 
stances present to his mind with regard to the character and conduct of 
Riazuddin, the husband of the plaintiff Hashmat Begam, and he seems to 
have lost sight of the fact that her rights in the property of her deceased 
father and mother were wholly independent of, and apart from, her 
husband ; and that she was entitled to entirely independent control of 
that property according to Muhammadan Law. Therefore, whatever 
his misconduct, or however fraudulent or dishonest her husband was, he 
could in no way prejudice or damage her interest or right, or by any act 
of his, preclude her from obtaining a determination of the question whether 
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S ^®J S ^ ofc entitled' to the rights which she claims.' Mr. Boss has admitted 
with the candour which always marks his conduct of his cases, that with 
regard to the plaintiff Ishrat Begam there is no evidence from which it 
Would be proper to infer that she has relinquished her share, so that as 
regards her it must ; be taken as conceded, and I think rightly, that 
the defendant’s plea upon that score entirely failed. Generally, as regards 
her* case and that of her sister Hashmat Begam, the other plain- 
. c p*n only repeat what I have so often remarked before, that, 
considei ing the peculiar conditions of the lives of these pcirdah ladies, and 
remembering that in 999 cases out of 1,000 their business matters and 
interests connected with their own property are left in the hands of, and 
managed by, their male relatives, too much importance is not to be 
: attached to their silence about or failure to assert their legal rights. 
Indeed, ordinarily speaking, I doubt if any adverse inference should be 
• drawn from that circumstance. It is unfortunate that we have not before 
us the evidence of either of the plaintiffs, as, for some reason unknown to 
us, no commission was issued to take their deposition. But applying 
the common knowledge open to us of the position which the females in 
Muhammadan families • occupy in regard to the male members, we are 
disposed to accept the explanation offered us for the plaintiffs, 
that while they were willing for a time at any rate to allow their brother, 
the defendant Mazhar Husain, to remain in possession of their interest, he 
having to wind up the father’s affairs and pay any debts that he had 
owing out of the profits generally derivable from the joint properfy, they 
never contemplated nor intended to surrender or abandon their rights in 
the corpus of the estates left by their father and mother. With regard 
to the plaintiff Hashmat Begam, I have only a word or two to say 
about the evidence of relinquishment set up by the defendants to 
defeat her. This rests upon that extraordinary transaction, for I can call 
it no other, which is alleged by the defendant to have taken place on the 
17th March, 1874. First of all it is to be observed with regard to it that 
the mortgage, which is said to be evidence that she relinquished her 


inheritance in the estate of her father, was executed before her father’s 
death, a portion of the consideration money being in fact found by the 
father himself. Further, upon looking into the document and the evidence 
with regard to it, it is difficult to understand why the plaintiff Hashmat 
Begam should accept the position of a mortgagee of her father-in-law for 
Rs. 7,000 as an equivalent for the interest she had already acquired in 
her mother’s estate, and was in future to acquire in her father’s estate. 
It looks very much as if the real state of things was that Kamaruddin, 
who then was a Munsiff within the jurisdiction of this Court, was in 
conjunction with his son lending Rs. 7,000 to his brother Zain-ul-abdin, 
and for the purpose of avoiding the appearance of his name in the 
transaction as mortgagee, he simply used the name of his daughter, a 
course of proceeding by no means uncommon in this country. As I 
said, Kamaruddin did not die until the 23rd May, 1874, and, so far 
as T can ascertain, it was not until this suit was instituted that it 
was ever suggested that this extraordinary mortgage transaction 
represented the consideration for the relinquishment by the plaintiff 
Hashmat Begam of her interests in the several estates of her father 
and mother. But, as I have before observed, we must not lose sight 
of the fact that this is a case in which we are dealing with a pardah- 
nashin lady, and it behoves us not to hold her bound by any transaction, 
unless we are clearly satisfied that she was, with the knowledge of its 
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nature, a conscious and consenting party thereto. Now it is clear, upon 
the face of the mortgage itself, that it was not executed by the lady, her 
name nowhere appears upon it, and even the name of her husband, who 
is said to have been mixed up in the transaction, is not subscribed by 
himself but by Zain-ul-abdin, his father-in-law, as his attorney. As far 
as the document itself is concerned, I find nothing to bind the plaintiff, 
Hashmat Begam, and for that purpose it seems to me to be practically 
worthless. In this connection, I need only refer to, without speaking at 
length, what I have more than once laid down from this Bench as to the 
objection that rests upon a party to a suit seeking to bind a pardahnashin 
lady to give clear and satisfactory proof that she had opportunities of 
obtaining independent advice before entering into the transaction with 
which she is sought to be fixed, and that she did enter into it with full 
knowledge of its nature and legal effect. I think also that, as regards 
Hashmat Begam, the evidence of any relinquishment of her rights by her 
entirely fails. Then the single question remains, has the defendant under 
the eighteenth plea, which was raised in his statement of defence, estab- 
lished any thing on the nature of an equitable set-off that would entitle 
him to require the plaintiffs to repay to him any sums of money paid by 
him in respect of the debts of the father or mother? He has, in my 
opinion, proved no such case. Even if he has paid any debts, which as 
far as I can see were by no means considerable, he has now been in 
possession and enjoyment of the profits derivable, in respect of the rights 
of the two plaintiffs, since 1873 and 1874. No claim is made by them 
for profits received by him antecedent to the date of the institution of this 
suit and therefore I think we may well say here that we are not called 
upon to hold that he is entitled to receive any thing from the plaintiffs 
before they can receiva their shares. I am of opinion that this appeal 
succeeds, that the Subordinate .Judge was wrong in the view he took, 

■and, reversing his decree, the claim of the plaintiffs will stand decreed 
with costs in both Courts.]* 

Tyrrell, ,T. X entirely concur. Appeal decreed. 
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[ 347 ] Before Mr. Justice Straight. 


GIanga Prasad and another {Defendants) />. Baldeo Bam and 

OTHERS {Plaintiffs).]' [23rd January, 1888 ! 

Act XII of '881 (X. W.P Rent Act,, ss 84, 148— Unit to contest demand of distrainer— 

',Vn T rF,T' e °{ C °'“ V" S, ‘ ch suit conclusive in civil suit for decla - 

ration oj light to and possession of land — 1 limitation for such suit . 

Decree i of iv Rflnt 0 >urt Passed upon enquiries made under ss. Si and US of 

the Ronfc Act «XII of 18P1) is not conclusive hr between the partie- to tbe« nnuirv 

upon the question of title in. a suit instituted in a Civil Court for declaration of 

. rifiht to, and possesion of, tho land in respect of which the Kent Court decree 

was passoi. 


• Hero ends the portion of the judgment not set out in 10 A 813 

f Seuond Appeal No. 1918 of 1886 from a dooree of MauUi Shah Ahmad-ullah 
Khan, Subordinate JurtgecfOorskhpur, dated the 9th July, I8s6. reversing a de< r<e of 
Maulvi Muhammad A?,ua Rahman, MunsitT of Banagaou, dated the 16th April, IS$6. 
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The period of limitation, for instituting a suit in the Civil Court as prescribed 
in these sections, apply only to suits brought by plaintiff, or uusucessful inter- 
venor to have it declared that plaintiff bad a title to receive the particular rent 
claimed, and which the Rent Court has refused to give him ; and not to Ruits 

for declaration of title to, and possession of, the land in respect of which the 
rent accrued due. 

In the year 1881, plaintiffs had, under the provision of the Rent Act (XII of 
1881), made a distraint for rent alleging to be due by one of their tenants. The 
tenant contested the legality of the distraint by a proceeding in the Rent Court, 
and the defendant intervened on the ground that he had been actually and in 
good faith in receipt and enjoyment of the rent of the land occupied by the 
tenant. On the 28bh of June, 1881, Rent Court decided against the defendant ; 
but owing to some irregularity the distraint was withdrawn. Plaintiffs sub- 
sequently instituted a suit in the Rent Court against the tenant for recovery of 
arrears of rent and the defendant again intervened, and upon enquiry under 
S- 148 of the Rent Act (XII of 1891), plaintiffs' suit for arrears of rent was dis- 
missed. Plaintiffs then instituted this suit in tbe Civil Court for declaration of 
tlieir right to, and possession of, tbe land in respect of which distraint proceed- 
ings had been taken and suit for recovery of arrears of rent instituted. The 
Court of first instance dismissed the suit on the neurits. The plaintiffs appealed 
and urged, inter alia, that the defendant was estopped by the decision of the 
28th June, 1881, from contesting plaintiffs' title- 

Held that the decision of the 28th June, 1881, in tbe enquiry held under s. 84 
of the Rent Act (XII of 1881) was not conclusive between the parties in a 
subsequent [348] suit between them to determine their title to th 9 land in, 
respect of which the distraint proceedings had been taken. 

[N.F. & D. 23 A. 434 (436)= A.W.N. (1901), 123. F.— 25 A. 83 (86) = A.W.N. (1902)* 
204 ] 

The facts of this case are stated in the judgment. 

Munshi Juala Prasad , for the appellants. 

Mr. Simeon , for the respondents. 

JUDGMENT. 

Straight, J. — -This is a suit for declaration of title to and posession 
of 1 bigha 12 pie kham land numbered 98 in the revenue registers. It will 
be seen that there are two defendants to the suit, one Ganga Prasad and 
the other Mital Kahar, and their position in regard to the litigation will be 
explained by a statement of the following facts, which the learned pleaders 
for the parties at the hearing informed me were the facts out of which 
the suit has arisen. It appears that some time before 1881. the plaintiffs 
had under the provisions of the Pent Act made a distraint for rent which 
they alleged to be owing from the defendant Mital Kabar. Mital con- 
tested the legality of that distraint by a proceeding in the Revenue Court* 
and under section 84 of the Rent Act the defendant Ganga Prasad inter- 
vened, and the question therefore came up for determination as to whether 
before and up to the time of the commencement of that suit in the Revenue 
Court the defendant Ganga Prasad had been in actual receipt and enjoy- 
ment of the rent of the land occupied by the defendant Mital. The 
Revenue Court decided against the claim of Ganga Prasad, bub it was 
held that there had been irregularity in the plaintiff’s distraint, and it was 
accordingly directed to be withdrawn. 

Subsequently a second suit was brought in the Revenue Court by the 
plaintiffs to recover certain arrears of rent from Mital, and again Ganga 
Prasad intervened, this time under section 148 of the Rent Act, the ques- 
tion thus raised for determination again being, who had in good faith 
received and enjoyed the rent of the land before and up to the time when 
the right bo sue claimed by the plaintiffs had accrued. On this occasion 
the Revenue Court took a different view and held that Ganga Prasad had 
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established that he was the person who had had the receipt and 
enjoyment of the rent. Thereupon the present suit was instituted by 
the plaintiffs for, as I have already said, a declaration of their right 
to, and possession of, the land numbered [349] 98. The first Court dis- 
missed their claim upon the merits, and they then appealed to the lower 
appellate Court. Among their pleas there was one to the effect that the 
defendant Ganga Prasad was incompetent to set up any defence to the 
present suit by reason of the first decison of the Revenue Court upon 
his intervention in the distraint suit under section 84, Rent Act. This 
plea has been accepted by the Subordinate Judge, and he has in effect 
found that the decision of the 28th June, 1881, of which I have spoken, 
precluded the defendant from raising his present defence. 

It is argued before me that this is an erroneous ruling in law and 
that, whether the decision of the 28th June, 1881, could have made the 
question subsequently raised in the Revenue Court in the rent suit res 
judicaia for the purposes of that tribunal, it can in no sense stand in the 
way of the defendant asserting his proprietary title to the land, in a suit in 
the Civil Court, brought against him and the occupier of the land, for a 
declaration of the plaintiff’s proprietary title to the land. Three rulings 
of this Court were referred to by the appellant’s pleader in the course of his 
argument, which are Gopal v. Uchabal (l), Chotu v. Jitan (2), Muhammad 
Salim v. Abdul Rahim (3). 

To the first two of those rulings I was a party, and in one of them I 
pointed out what appeared to me to be the scope of inquiry by a Revenue 
Court, as sanctioned by the provisions of section 148 of the Rent Act. 
Those remarks apply by analogy to section 84, and I need only briefly 
repeat them by saying that in either case, it appears to me that the sol 9 
question upon which, as a question of fact, the Revenue Court has the 
power to determine, is as to whether the plaintiff in the suit or the 
intervenor has received the rent of the land before and up to the date 
when the plaintiff alleged that his right to sue accrued to him. 

Then comes the point as to whether the last paragraphs of sections 
84 and 148 of the Rent Act deprive the plaintiffs, who have been worsted 
in such a suit, when they came into the Civil Court for a declaration of 
their proprietary title to, and possession of, such land, of the ordinary 
limitation period that under the law regulating such matters would 
ordinarily apply to a suit of such a [350] description, by reducing the 
twelve years’ term to a term of one year. It has been ruled by my 

brothers Brodhurst and Tyrrell in effect that it does not, and I believe this 
to be a sound view. 


All I understand those last paragraphs of sections 84 and 148 to say- 
18, that when an intervenor has succeeded in a revenue suit in convincing 
a Revenue Court that he has been in receipt and enjoyment of certain 
rent distrained for or olaimed, or vice versa, that the plaintiff or the unsuc- 
cessful intervenor may go to the Civil Court with a suit to have it declared 
that he had a title to receive that particular rent, which the Revenue 
Court refused to give him. and that if he does institute such a suit he 
must do so Within one year from the date of the Revenue Court’s decision. 
I cannot hold that by the terras of either of those paragraphs, the period 
of {imitation provided for a suit for a declaration of title to and possession 
Of immoveable property, in the limitation law. is thus summarily abridged. 


(1) 3 A. M. 


(2) 3 A. 63. 


(3) A.W.N. (1885) 2G1. 
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Such being the view I take, it follows that this appeal should succeed, and 
that the question of the proprietary title to the land should be determined 
upon the merits by the lower Court. I accordingly decree the appeal, and, 
reversing the decision of the Subordinate Judge, direct him to restore the 
appeal to his file of pending appeals and to dispose of it according' to law. 
Costs hitherto incurred will be costs in the cause. 

Cause remanded. 

9 % 

1 % m 

JO A. 350 = 8 A.W.N. (1888) 92 = 13 Ind. Jur. 36. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Mahmood. 


Queen-Empress v. Ajudhia Singh and others. 

[25tb January, 1888.] 

Limitation— Sanction to prosecution — Application for such sanction — Criminal Procedure 
Code , s. 195 — Act XV of A«77 (Limitation Act ), sch ii, art. 178. 

Rules of limitation are foreign to the administration of criminal justice, and 
it is only by express statutory provision that any rule of limitation could be made 
V. applicable to criminal casea. \ 

Article 178, sch. ii. Limitation Act (XV of 1877), must be construed with 
reference to the wording of the other articles, and can relate only to applications 
ejusdem generis. 

A suit was instituted for possession of certain land on which stood a factory. 
In proof of the claim the plaintiffs filed in court a sarkhat or lease, whioh was 
pronounced by the Munsiff to be a forgery. PUint fii appealed up to the High 
Court, where, on the 24th June, 1886, the Munsifif’s decree was affirmed. Defend- 
ants then £351] applied to the Munsiff for sanction to prosecute the plaintiffs 
for the offence of using a forged document knowing the same to be forged. 
Munsiff refused to sanction the prosecution prayed for ; but on application to the 
Sessions Judge such sanction was granted. Qa application to revise the Sessions 
Judge’s order granting sanction, it was contended that, after the lapse of nearly 
three years, sanction to prosecute should not have been granted. 

1 Heidi that there is no fixed perioi of limitation for making applications for 
/ sanction under section 195 of the Criminal Procedure Code. 

(Appl. — 20 B. 543 (547) ; R.— 11 C P.L.R. Ill (142) ; U B R. (1902) 2nd. Qr. Cr. Pro. 
p. 3 ; 13 Cr. L.J, 209 (212) = 14 Ind. Cas. 305 = 11 M.L.T. 367 = (1912) M.W.N. 
499 = 22 M.L-J. 419.] 

THIS was an application under section 489 of the Criminal Procedure 
Code to revise the order of the Officiating Sessions Judge of Gorakhpur, 
granting sanction to prosecute the petitioners for an offence punishable 
under section 471 of the Indian Penal Code. The facts under which the 
application was made are stated in tbe judgment of the Court. 

Mr. Niblett . for the petitioners. 

The Government Pleader (Munshi Ram Prasad ), for the Crown. 

. • 

JUDGMENT. 

MahmOOD, J. — This is an application which invokes the interference 
of this Court, in the exercise of its revisional jurisdiction, on behalf of the 
petitioners, in respect of whom permission was given by the learned 
Sessions Judge to the opposite party for prosecuting the petitioners under 
section 471 of the Indian Penal Code. The petitioners produced in a 
former litigation a document which has been held by both the lower 
Courts to be a forgery, and that litigation, came to an end on the 24th 
June, 1886, by a decision of this Court which was adverse to the interests 
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of the present petitioners. Then, on the 6bh November, 1886, the present 
application was made for a sanction to prosecute, such as is contemplated 
by section 195 of the Criminal Procedure Code, but the Munsif declined 
to give permission.-. The learned. Sessions Judge, in the exercise of the 
powers of a Court of appeal, has, however, granted the sanction prayed 
for, and, in disputing the propriety of this order, Mr. Niblett has relied CRIMINAI*. 

mainly upon two points. In the first place, the learned pleader contends 

that there was such unreasonable delay as to bar the application, and, in 10 A. 330,=* 
the next place, he argues that under section 195 of the Criminal Procedure 8 A.W.N. 
Code it was important for the Court granting sanction to obey strictly the (1888) 92 = 
provisions as to the specification of the circumstances as to the place 13 Ind. Jur. 
where and the time when the offence was committed. 36. 

[352] As to the first of these points, I am not aware of any rule of 
law which subjects such applications to any period of limitation. Mr. 

Niblett relies on the general provisions of art. 178 of the second schedule 
of the Limitation Act (XV of 1877) and contends that the clause gives 
indications of a period of three years within which such application should 
be made. I cannot accept this contention, because rules of limitation are 
foreign to the administration of criminal justice, and it is only by specific 
legislation that periods of limitation can be rendered applicable to criminal 
proceedings. 

For instance in the second division ot schedule II of the Limitation 
Act specific provision as to the period of limitation is made in respect of 
criminal appeals, and, it is no doubt, by reason of those express provisions 
that limitation is applicable to such appeals. But supposing no such 
provisions existed, I should probably have been inclined to hold that oven 
in the case of appeals arising out of criminal proceedings, no period of 
limitation was applicable on general principles of the law ; and the result of 
such a view would, no doubt be, to render it possible for a person convicted 
of a criminal offence to appeal at any time, at least during the continuance 
of the sentence passed upon him. 

The present, however, is nob a case of appeal, but only one of an 
application to obtain sanction for prosecution under section 195 of the 
Code of Criminal Procedure, and I have to consider whether article 178, 
schedule II, of the Limitation Act is applicable to the case. For the pur- 
poses of deciding this question, I ueed not determine “ when the right to 
apply accrued” within the meaning of the third column of that article. 

The substantive portion of the article in describing the class of cases to 
which it is applicable runs as follows : — 

“Applications for which no period of limitation is provided elsewhere 
in this schedule, or by the Code of Civil Procedure, section 230.” 

In order to interpret this clause, it is important to realize that the 
preamble of the Act itself, whilst making provision as to limitation governing 
suits and appeal, expressly limits the scope of the enactment to “ certain 
applications .” In other words, the Act does not profess to provide for all 
kinds of applications what-[353] soever. This being so, it is important to 
notice that throughout the third divisiou of schedule II of the Act no refer- 
ence is made to any application arising out of proceedings under the Code 
of Criminal Procedure, and this circumstance taken with the language 
employed in the preamble of the statute, and also with the words of article 
178 itself, leads me bo the conclusion, that, that article is not applicable 
to applications under seotion 195 of the Code of Criminal Procedure. This 
view proceeds upon the same principle as the ruliug of Westropp, C. J., in 
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Bai Manakbai v. Manakji Kavasji (1), and of Wilson, J., in Govind 
Chunder Gosioami v. Rungunmoney (2). The effect of those rulings is, 
that the general words of article 178 must not he read irrespective of the 
latter part of the article, which refers to the Code of Civil Procedure, aud 
that the applications contemplated by the article must be taken to mean 
applications under that Code. Similar is the principle of the ruling of the 
Madras High Court in Kylasa Gaundan v. Ramasami Ayyar (3), and of the 
Bombay High Court in Vithal Janardan v. Vithojirav Putlajirav (4), and 
the Calcutta High Court in the case of Ishan Chunder Roy (5), where 
Tottenham, J., laid down the general rule that article 178 must be construed 
with, reference to the wording of the other articles and can relate only to 
applications ejusdem generis. 

As to the next part of Mr. Niblett s argument, I have to consider the 
effect of the following paragraph of section 195 of the Code of Criminal 
Procedure : — 

The sanction referred in this section may be expressed in general 
terms, and need not name the accused person ; but it shafl, so far as prac- 
ticable, specify the Court or other nlace in which, and the occasion on 
which, the offence was committed.” 

It seems to me that the terms in which the learned Judge gave sanction 
in this case comolied sufficiently with the provisions of this clause, because 
it specifies the Court and the occasion on which the offence is alleged to 
have been committed. Mr JSfiblett’ s argument seems to proceed upon the 
contention, that the learned Judge in giving sanction, should have speci- 
fied the place and occasion on which the alleged forgery was committed. 
But this contention is [ 354 ] clearly unsound, because the offence charged 
is that decribed in section 471 of the Indian Penal Code, which refers to 
the use of a forged document, and such an offence in a case like the pre- 
sent would take place in the Court where the document is used and not 
at the place where it has been forged. 

For the purposes of this case, I am not required to enter into the 
merits of the case as to how far the prosecution, if instituted, is likely to 
succeed, and it is enough to say that Mr. Niblett* s argument on the points 
of law raised by him having failed, I see no reason to interfere with the 
order of the learned Judge, in exercising the revisional jurisdiction of this 
Court. 

The application is, therefore, rejected. 

Application rejected. 


(1) 7 B. 213. 


(2) 6 C. 60. 


(3) 4 M. 172. 
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APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 
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Ishur DAS AND another ( Defendants ) v. KOJI Ram ( Plaintiff ).* 

[27th January, 1888. J 

Question for Court executing decree — Money paid into Court by pre-emp tor under Civil 
Procedure Code , s 214 — Suit for pre eruption dismissed on appeal — Suit for refund 
of money paid into Court — Civil Procedure Code , s. 244. 

A suit for pre emption was decreed conditionally on the plaintiff paying 
Rs. 1.595. which the Court determined wis the amount of the sale-consideration. 
He paid the amount to the vendees and the payment was certified under s 258 of 
the Civil Procedure Code. Subsequently the decree was modified on appeal by 
increasing the amount of sale-consideration to Rs. 1,995, which the plaintiff 
was requ-reJ to pay as the condition of pre-emption. He never paid the differ- 
ence between the amount fixed by the first Court and the sum fixed as the true 
price by the appellate Court and the suit consequently stood dismissed. He then 
assigned to the plaintiff in the suit his right to recover the amount, Rs. 1,595, 
from the vendees, who after unsuccessful application made to the Court of first 
instance, under s. 244 of the Civil Procedure Code, to recover the amount, 
instituted this suit. 
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Held, that the assignee was a representative of the plaintiff in the pre-emption 
suit, within the meaning of s. 244 of the Civil Procedure Code, and the suit was 
therefore barred under the provisions of that section. 

One Bal want solrl his right in Mauza Sakri to Kevval Ram and Ishur 
Das. Ram Lai brought a suit for pre-emption. On the L33Sl 11th of 
February , 1880, lie obtained a decree conditionally on the payment within 
thirty days of the sura of Rs 1,595, the amount of the purchase-money as 
determined by the Court. The vendees appealed to the Judge urging that 
the purchase-money was Rs. 1,994-4-0. On the 22nd of April, 1880, their 
appeal was dismissed. Ram Lai paid Rs. 1.595 to the vendees, and a 
receipt was filed in Court on 10th August, 1880. The vendees, however, 
appealed to the High Court urging that Rs. 1,994-4-0 and not* Rs. 1,595 
was the true amount of purchase-money, ;ind on the 1 3 1 li April, 1881, 
their appeal was allowed and Rim Lai was declared entitled to possession 
payment of Rs. 1,994-4-0, within a month of the date of the receipt by 
the District Court of the decree of the High Court. Ram Lai did not pay 
the difference between the amount he paid, namely, Rs. 1,595 and the 
amount determined hv the High Court as the true price, Rs. 1,994-4-0. 

On the 15th of February, 1882, Ram Lai assigned to the plaintiff in 
this suit his right to get hack the sum of Rs. 1,595, for the consideration 
of Rs. 1,500, and on the 2 1st Much, 1882, plaintiff made an aoolication 
to the Court of first instance to get back the amount Ram Lai had paid 
to the vendees. The application was contested by the vendees on the 
ground that plaintiff was not a representative of Ram 
meaning of s. 244 of the Civil Procedure Code and 
Plain till then instituted the present suit for rocoverv of 
paid by him as aforesaid, and the Subordinate Judge overruling" all 
the objections of the defendants (vendees) decreed the claim. On appeal 
by the defendants the Judge holding that art. 02. sob. ii. of the Limitation 
Act (XV of 1887), applied to the suit, dismissed it. Plaintiff then appealed 

• Seoond Appeal 1 No. 1705 of 1880 from a Joe roe of M. s. tiiwell K>q., L)»strict 
Judge °f Aligirh, tlued tho IH.h Julv 18*6. milifviiK * itvroo of Habu Abinaah 
Ohundra Banorji, Subordinate Judge of Aligarh, dated the 22nd May IS84. 


Lai within the 
it was refused, 
the amount so 
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to the High Court, urging that art. 67 of the Limitation Act was not 
applicable to his case. His appeal was allowed and the case remanded to 
the District Judge for trial on the merits. The District Judge, after 
remand, confirmed the decrees of the Subordinate Judge. The defendants 
(vendees) then brought this appeal to the High Court, urging that plaintiff 
being the assignee and therefore the representative of. Ram Dal was pre- 
cluded by the provision of s. 241 of the Civil Procedure Code from 
bringing a suit for the recovery of the amount. 

[356] Hon'ble Pandit Ajudhia Nath and Pandit Sundar Lai, for 
the appellants. 

Babu Jogindro Nath Ghaudhri , for the respondent. 

JUDGMENT. 


Brodhurst and Tyrrell, JJ. — The plaintiff in this action is the 
purchaser of an actionable claim held by one Ram Lai under the following 
circumstances. Ram Dal brought a pre-emption suit against the appellants 
here and obtained a decree from the first Court, conditionally on his payment 
to the appellants of Rs. 1,595, the price of the property that he was inter- 
ested in. He procured the payment to the appellants of this money by a 
third person, and in concert with the appellants, he certi fied this payment 
to the Court in the sense of sections 257 and 253, Civil Procedure Code. 
But in the meantime, and prior to such payment, the appellants had 
appealed against the decree, fixing the price of the property which they 
had purchased at Rs. 1. 595, and they obtained from the appellate Court 
a decree, raising that price, and declaring Rs. 1.994-4 to be the true price 
payable by Ram Dal to the appellants for the estate. Rim Lai nevelr 
paid the difference between his deposit, Rs. 1,595, and the sura fixed as 
the true price by the appellate Court. He also did not take possession of 
the property, which he had sought to pre-empt. He made no application 
under section 244 of the Code for the recovery of his money paid to the 
appellants, under the mistaken belief on his part, that this price would not 
be altered by the Court in appeal. He assigned his rights to the recovery 
of his money from the appellants, to Koji Rim, the plaintiff in this suit 
and the respondent here, who brought the present action and has got a 
decree for part of his claim from the Court below. 

The defendants have brought this second appeal and contend that the 
plaintiff has purchased an actionable claim from Ram Dil, which Ram 
Lai could not have sustained himself, and that, therefore, the plaintiffs 
suit was unmaintainable. It cannot be questioned for a moment that 
the plaintiff is in all respects in the shoes of his assignor Ram Lil, and 
that he cannot maintain any action of the kind which has been brought 
here which his assignor Rim Lai could not have sustained. We have 
onlv then to consider whether the present action would have be9n barred, 
[357] if Ram Lai had brought it, by the rule of section 214 of the Civil 
Procedure Code. It seems to us. that the claim of Rirn Lai agiinst the 
appellant, for the refund of the price of the property which he did not 
choose to take possession of, in consequence of the alteration of the 
price fixed for the same by the appellate Court, is a question arising 
between Ram Lai plaintiff in that former suit, and the present appellants 
defendants in that suit, in which the pre-emotive decree was passed, 
in obedience to which Ram Lai deposited Rs. 1.595, and that this 
question related to the execution, discharge, or satisfaction of the decree. 
It is obvious that when the money was paid, the payment related t<*. 
the execution, discharge, or satisfaction of the decree. But it is argued 
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that when the time fixed by the appellate Court, for the payment of 
the increased price had expired, there was no decree in existence, and 
that, therefore, no question of section 244 can arise. 

This is 'not a sound contention, for by the provisions of section 214 
it is enacted, that when in a pre-emption suit “ the Court finds for the 
plaintiff, if the amount of the purchase-money has not been paid into 
Court, the decree shall specify a day on or before which it shall be so paid, 
and shall declare that on payment of such purchase-money, together with 
the costs (if any) decreed against him, the plaintiff shall obtain possession 
of the property ; but that if such money and costs are not so paid, the 
suit shall stand dismissed with costs. ” Accordingly, when at the expiry 
of the time fixed by the decree of the Court, the additional sum required 
to make up the full price, was not paid by Ram Lai, there stood and still 
stands the decree in the suit, dismissing Ram Lai’s claim, and under that 
decree Ram Lai could have come under section 244, cl. (c), and could have 
raised the question whether Rs. 1,595, which he had paid in execution of 
the decree nisi, so to speak, was not repayable to him by the defendants, 
who had received it, when the decree assumed another aspect. It was 
argued by Mr. Jogindro Nath, on behalf of the respondent, that this ques- 
tion could not be called a question relating to the execution of the decree, 
inasmuch as, the execution of the decree was out of question at the time 
that Ram Lai could have auplied for the restoration of the money ; and 
secondly, because the payment [358] having heen made out of Court, that 
payment was not such as to raise a question relating to the execution 
of the decree. 

As for the first argument, there was and is a decree in the case to 
which the question of the refund of Rs. 1,595 wrongly drawn by the defend- 
ant appertains. As to ohe other point, it is sufficient to say that the 
payment was made in full conformity with the provisions of section 258 

of the Code and was a payment into court. In this view of the matter 

• » 

itseems to us that the action brought by Koji Ram, the representative and 
assignee of Ram Lai, is an action that was not sustainable under section 
244 of the Code, and that the suit must he dismissed with costs ; the 
result of which is that this appeal prevails with costs. 

Appeal allowed. 
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Each case in which such a tight is in dispute, must be decided upon its own 
facts, the primary question in all cases being, whether, the privacy in fact, and 
substantially exists, and has been and in fact enjoyed. If this is answered in 
the negative no further question arises. If in the affirmative, the next question 
*s, whether, the privacy has been substantially interfered with by acts done by 

the defendant, without the consent or acquiescence of the person seeking relief 
agaiust such acts, B 


In the case of a building for parda purposes, newly erected without the 
acquiescence of the owner of an adjacent building site, a custom preventing 
r ucb owner from so building as to interfere with the privacy of the first new 
build ing would be unreasonable and consequently bad in law. But if such 
adjacent owner, without protest or notice, allowed his neighbour to erect and 
consequently to incur expenses in connection with a building for the use of 
pardanashxn women, a custom preventing him from interfering with the privacy 
of such new building would not, in India, be unreasonable. The Indian case- 
law relating to the right of privacy reviewed. 


t R— 8 ^r W N - 27 °I 16 A. 69 <71,72); 29 A. 64 (65) =3 A.L.J. 670 = A. W,N. (190 6) 
283 ; 29 A. 592 (584) = A.W.N. U907) 183 = 4 A.D.J. 445; 5 C.W.N. 147 (143). 7 
O.C. 126 (128) ; D-18 M. 163 (164)=5 M.L.J. 26.] 


[359] The facts of this case are fully stated iu the judgment of Edge, 

Mr. G. T. Spankie and Munshi Ram Prasad, for the appellant. 

Pandit Moti Lai Nehru , for the respondent. 


JUDGMENT. 

EDGE, G. J. — In this case the plaintiff brought his action alleging 
that the defendant had wrongfully built a new house in such a way that 
certain eaves of that new house projected over the plaintiff’s land, and that 
a verandah and certain doors of that house interfered with the privacy of 
those portions of the plaintiff’s house and premises which were occupied 
and used by the females of the plaintiff’s family, and claimed to have the 
eaves in question, and the verandah removed, and the doors which were 
complained of closed. The females of the plaintiff’s family are parda- 
nashin women. The plaintiff’s house was admittedly an old one. The 
eaves of the defendant’s new house do in fact project over the plaintiff’s 
land. The doors in question open on to and afford access to the verandah. 
The doors, as admitted by the defendant in her deposition, interfere with 
the privacy of the plaintiff’s female apartments. The Officiating Munsiff 
of Allahabad, having considered some of the authorities bearing on the 
case, decreed the plaintiff’s claim, as above stated, with costs. The 
District Judge of Allahabad, on appeal, reversed the decree of the 
Officiating Munsiff. As to the claim for the removal of the eaves, the 
District Judge acted on a petition which was filed by the defendant in 
his Court. The petition was to the effect, that in case the plaintiff 
should hereafter desire to raise his wall, she, the defendant, would not 
object to the removal of the eaves complained of. It is obvious that 
instead of that petition affording a reason for the dismissing of that part 
of the plaintiff's suit which related to the removal of the eaves, it was 
practically an admission by the defendant that the plaintiff was entitled 
to have those eaves removed. As to that portion of the suit which 
related to the interference with the privacy of the plaintiff's premises, 
the District Judge, overlooking the admission of the defendant in his 

evidence and being influenced by a personal inspection, came to the 

conclusion that the “ doors could scarcely be said to inconvenience the 

plaintiff at all." The District [360] Judge appears to have confined his 

attention in the inspection, to the effect of the doors in question on the 
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l>riVAoy of *he courtyard of the plaintiff, and to the position of that 
courtyard with regard toother houses in the neighbourhood. Trie Distriot 
Judge to reversing the decree of the Officiating Munsif, dismissed the 
plaintiff's suit. Prom that decree of the District Judge this uppeal lias 
been brought. 

As to the eaves, it is clear that the Munsif ’s decree was right and 
must be restored. As to the plaintiffs claim in respect of the interference 
with the privacy of his premises, we heard the arguments of the vakils 
on each side and took time to consider our judgment, not because my 
bcotner Mthmood or l had anv doubts as to bow we should decide, but 
because, owiug to the conflicting authorities which were cited and to the 
importance m these Provinces of the question before us, we thought it 
advisable to cousider those authorities at some length and to see if the 
records io this Court threw any additional light upon the subject. 

The I udiau hiasumeuts Act 1 \ of ISbii) has not been aupltcd to these 
Provinces. This compels us to ascertain whether a right or easement of 
privacy is a right or easement which can be recognise 1 by, what I may 
call, the common or customary law of India or of these Provinces, and 
further, whether such a right or easement does exist in these Provinces. 
With these objects in view. I have, so far as I am aware, considered all 
the reported decisions of the Courts in India to which I have access, and 
also the records of the umeporced decisions ot* this Court which appeared 
to bear upon these questions. I shall now attempt to show, as shortly as 
I cm. what have been the decisions in the cases which I have been able to 
examine. I shall, in the first place, go through the decisions of the Sadr 
Diwani Adalat of the North-Western Provinces and of the High Court ; 
then I shall take such of the reported decisions of the High Courts at Cal- 
cutta, Madras, and Bombay, respectively, and of the Chief Court of the 
Punjab, as I have been able to find in the library of this Court. 

The earliest reported case, decided by the Sadr Diwani Adalat of 
the North-Western Provinces in which the question of a right [36 1 1 
of privacy arose, is that of Nuth Mull v. Zuka-ooLlah Beg (1) in 
which Begbie, Smitn and Jackson, JJ.. held in 1855. on appeal from’ the 
decree of the Principal Sadr Amin of Delhi, that the erecting bv the 
defendant of a new house, so that the plaintiff’s premises were overlooked 
irom the roof of the new house and their privacy thereby interfered with 
gave the plaintiff a cause of action against the defendants. The Judges in 
that case differed only as to the nature of the relief to he granted. 

In Gunga Pershad v. Sahk Pershad (2) the plaintiff sued to close a 
window newly opened by the defendant, on the ground that it was an 
innovation which interfered with his privacy. The Munsif who tried the 
smt found that the window did not interfere with the privacy of the 
plaintiff as alleged, but held that the existence of the window was not to be 
made a plea by the defendant for hindering the plaintiff from, at any time 
building a wall on his own lana, which would have the effect of shutting 
up the defendant s window The plaintiff did not appeal. The defendant 
appealed against so much of the decree as gave the plaintiff a right at any 
time to build a wall to shut up his window. Consequently the finding of the 

Munsif, that the defendant s window did nob interfere with the plaintiff’s 

privacy stood The Principal Sadr Amin of Allahabad on appeal reversed 
that portion of the Munsif s decree, the subject of the appeal. On specT^J 
appeal to the Sadr Diwani Adalat of the North-Western Provinces P Ross 
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and Roberts, JJ., in 1862, affirmed the decree of the Principal Sadr Amin, 
on the grounds that the relief decreed by the Munsif had not been sought 
by the plaintiff, and that the granting of that relief might interfere with 
the defendant’s acquiring by prescription the right to enjoy the air and light 
afforded by the window which he had made. In that case it was not sug- 
gested by the Munsif. the Principal Sadr Amin, or the Judges of the Sadr 
Diwani Adalat that a right of privacy could not be acquired, the wrongful 
interference with which would give a cause of action. 

In Goor Dass v. Manohur Dass (1), which was a special appeal to 
this Court from the decree of the Civil Judge of Benares reversing 
[362] a decree of the Principal Sadr Amin of Benares, Morgan, C. J„ and 
Spankie, J.. in 1867, clearly recognised the right of privacy as a right 
existing in these Provinces. The whole of this judgment is instructive. It 
is as follows : — 


“The Judge holds that the plaintiff cannot obtain the relief asked 
for, that is, the closing of the windows. His observation that the 
defendant has no objection to the plaintiff's putting up an ornamental 
screen, opposite to and within a few feet of the windows, leads to the 
conclusion that the defendant’s right had been established, and that it was 
by concession on his part that this degree of obstruction by the plaintiff 
would be permitted. But the question of right has not been duly con- 
sidered by the Judge. If the windows are not new, or are mere substitu- 
tions for former openings which had long existed, the defendants may have 
a right to the access of light and air by their means. The Judge has not 
found whether the apertures are old or new. If they have been recently 
made, we think that it follows almost necessarily that they are injurious 
to the plaintiff. The plaintiff’s right (supposing the house to be one used 
by him and his family as an occasional place of residence, and the place 
adjacent to the windows to be a place where the female members of the 
family pass to and fro) must to some extent be affected. It may be that 
the injury and inconvenience is slight. On the other hand, any infringe- 
ment of privacy of the description may affect very seriously the comfort 
and value of a place of residence. Unless the defendant can establish 
some right from long usage to the apertures, we think that he cannot, 
merely because the comfort and ventilation of his own building is increased, 
claim to have them open, and that the burden of erecting a screen to 
secure the privacy, to which he is already entitled, cannot be imposed on 
the plaintiff. It is suggested that from the defendant’s building, as well 
as from other points, a view is commanded of the place in question. But 
even if this be true, the immediate opening, close adjacent to the road, 
may be a serious injury. Whatever may be the extent of the injury, if the 
plaintiff has a right to be exempted from this invasion of his privacy, and 
if the Court is satisfied that privacy is invaded, the plaintiff is entitled to 
the relief claimed, namely, th6 closing of the windows. The case is 
remanded to the Judge for a new trial.” 

[363] In Ram Baksh v. Ram Sookh (2), which was an appeal to this 
Court from the decree of the Principal Sadar Amin of Moradabad, amen- 
ding the decree of the City Munsif of Moradabad, the grounds of appeal to 
which reference is made in the judgment were as follows: — 

“ 1. That the said decision is contrary to the principles of jurispru- 
dence, in that, the plaintiff has no right to put restrictions to defendant’s 


^ (1) N. W. P. H. G. R. 1867, p. 269. ,i 
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enjoyment of his proprietary rights, to suit the imaginary convenience of 
the former. 

'* 2. That the said decision is contrary to law, in that, the defendant 
has a prescriptive right to use the three windows which are in existence 
for the last 20 years in the same manner as he hitherto did. 

3. That the said decision is contrary to law, in that, the lower 
appellate Court, having found that the parda system does not prevail among 
the caste to which the parties to the suit belong, should not have ordered 
any restrictions as to the use of the windows by the defendant. 

The judgment of Roberts and Pearson, JJ., delivered in 1868, was as 

follows : — 

"It is contended that the injury alleged to have been caused to the 
plaintiff by the invasion of his privacy, is a sentimental grievance, rather 
than a substantial injury, for which relief can be claimed at law. Such a 
contention may be countenanced by English law ; but the doctrine contend- 
ed for is scarcely in accordance with the feelings or suited to the habits 
of the natives of this country, and is not shown to have received judicial 
sanction from the Indian tribunals. On the contrary, we find that the 
first Bench of this Court on the 17th June last, in a case No. 742 of 1867, 
Gur Dass v. Monohar Dass (1), maintained the opposite view. We are 
not therefore prepared to allow the first plea in appeal. The second plea 
in our judgment fails, inasmuch as the lower Courts have not directed the 
three windows referred to, which have been used by the defendant for 
more than 20 years, to be entirely closed, but have merely provided that 
they shall not be used differently [364] from heretofore, in such a manner 
as to be prejudicial to the plaintiff’s privacy. 

As to the third plea, the remark that the parties to the suit or the 
members of the caste to which they belong do not observe a strict parda , 
is not sufficient to deprive the plaintiff of the right to object to an innova- 
tion by which his comfort and that of his family is affected.” 

I infer from that judgment that the law in England as to easements 
had been discussed in the course of the arguments. I am unable to ascer- 
tain whether or not the Madras case of Kamathi v. Giirunada Pillai (2) 
had been referred to. As I read that judgment, Roberts and Pearson. J J., 
had not at the time when it was delivered any doubt of the existence of a 
right of privacy in -this part of India, or that fora substantial interference 
with such aright, an action could be maintained. 

The next case in this Court, so far as I can ascertain, in which the 
question of a right of privacy arose was Khuderun Lai v. Jaggannat-h 
Prasad (3). That was a suit brought in the Court of the Munsif of the 
city of Jaunpur for permission or a declaration of a right to build in 
muhalla Muoharhatta in Jaunpur a two storied house, notwithstanding a 
Magistrate’s order which apparently had prohibited the building of the 
house. I infer from the judgment of the Munsif that the defence was 
that on the site in question a one-storied house originally stood, hut by an 
alleged usage the plaintiff’ was not entitled to erect on the site a two- 
storied house, that the plaintiff was prohibited by an order of a Magistrate 
from building a two-storied house on the site, and that the two-storied 
house, if erected, would invade the privacy of the defendant’s house. On 
the question of privacy the Munsif found that " no inconvenience will be 
caused to the defendant, nor will the female apartments bo exposed or 

(1) N.W.P.H G. 1867, p. ‘269. (2) 8 M. H. C. R. 141. 

(8) Unroported, S. A. No. 046 of 1869. 
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the IlonH CM f ' S J? 0 T 9 sfcop , ped b y fche plaintiff's construction of 

the nlafntdff’ '7 ° l h f hOU u e ’ for ifc appears from statement of • 

the plaintiff s witnesses from the tenor of that of the defendant's witnesses, 

f "°“ a l° 0a l 1D9 Pecfcion made hy myself, that the existing 

a * 6 h° def ? ndants house a ™ at a distance from the road 
L365J and fields and from the roofs of the one-storied bouse of the 

defendant and also from the other roof of the plaintiff’s house and of that 
of the other persons living in that quarter : so that if the females of the 
defendant s house will themselves come at the windows, they will of course 
be seen bv all and their privacy destroyed, but if they do not, thev will 
not be seen and their privacy will be preserved.” 

The Munsif decreed the plaintiff’s claim. The District Judge of 
Jaunpur, on appeal, reversed the decree of the Munsif. The plaintiffs 
appealed to this Court from the decree of the District Judge. The judgment 
of the District Judge is not with the record, and I am unable to ascertain 
wbat were his reasons for dismissing the suit. 

In delivering judgment in the plaintiff’s special appeal to this Court, 
Pearson and Turner, JJ., said “We are of opinion that the claim of the 
defendant is unreasonable. By the raising of the plaintiff’s roof as propos- 
ed the defendant will not be deprived of light and air. His only complaint 
is that the plaintiff will be thereby enabled to look through a window, 
which window lights the women’s apartments. But against this the 
defendant can easily protect himself by a screen or curtain, or if he holds 
that protection insufficient, it seems not impossible to procure light and 
air by the opening of a window on either side of the house, which would 
not be accessible from the plaintiff’s roof and they decreed the appeal. 
The judgment of Pearson and Turner, JJ. f was delivered on fche 19th of 
July, 1869. I infer from that judgment either that those learned Judges 
adopted the Munsif’s findings of fact, or considered that the erection by 
the plaintiff of a second story would not cause any material or apprecia- 
ble interfei ence with the privacy of the female apartments of tho defend- 
ant. That case does not throw much light on the question. It has not 
been reported. 

In the case of Joogul Lai v. JMusammat Jasoda Becbee (1), in which 
the plaintiff sought to close a door recently opened by the defendant, the 
judgment of Morgan, C. J., and Spankie, J., [366] delivered in 1871, on 
appeal from the decree of the District Judge of Allahabad, so far as it is 
material, was as follows : — 


We think that in no view of the law can the plaintiff be held to he 
entitled to the relief sought for. Her house is one of several houses ranged 
(it would seem from the terms of the Munsif’s judgment and from the 
pleader s statement here) on either side of a narrow road or lane. Already 
it, in the portion of it with which we are concerned, is within range of 
view from the opposite (that is. the defendant’s) side of the way; for one 
at least of the adjacent houses commands it from the roof. It is said that 
the defendant has not only so altered or constructed and added to the 
upper part of his house as to command a view of the plaintiff’s apartments, 
but that he has also made provision in the place newly constructed for, 
persons to sit. No improper obstruction of light or air is stated to be 
occasioned. The case is really one in which a house-owner in a street, 
having changed the arrangement or construction of the upper part of his. 
house in a manner otherwise consistent with his joint rights of enjoyment, 


(I) H. C. R. N. W. P. 1871, p. 311. 
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is sought to bo restrained, not by the holder of an adjacent house, but by 
a neighbour living on the other side of the road, who can allege against 
the defendant no more substantial cause of suit than this, that the newly- 
constructed place admits of persons who may temporarily occupy it seeing 
portions of the interior of the plaintiff's house through his windows. Even 
if this is so, it is no more than others may admittedly do. There can be 
no question in such case of loss of privacy. And the mere fact that 
the alteration gives to the defendant a wider range of vision than before 
can constitute no legal right of suit in the plaintiff. 

That judgment has been cited as an authority for the contention that 
no right of privacy, for the interference with which a suit could be 
maintained, exists or can in law exist in this part of India. As I read the 
judgment, the learned Judges did not in it inferentially or otherwise lav 
down any such proposition. They were dealing with the facts of the case 
before them, and if any inference is to be drawn from what they said as 
to what might be the rights and liabilities of parties under other circum- 
stances, I think it is that where a house does enjoy substantial and real 
privacy, [3673 a substantial interference with that privacy might afford 
the owner a good cause of action. In the case before them, these learned 
Judges apparently found, that there was, owing to the position of the 
house and the way in which it was overlooked, no privacy to be maintained, 
and consequently no privacy to be interfered with. If those learned 
Judges held in 1871 a view of the law different to that which they had 
expressed in 1867 in their judgment in Groor Dass v. Manohar Dass (l), I 
would have expected that they would have referred to their judgment in 
that case and explained why they no longer considered that case as an 
authority, and in what respect and for what reasons they considered that 
the view of the law which they then held was erroneous. 

Another unreported case decided by Pearson and Turner, JJ., in 1874 
is that of Muscimmat Kohla v. Purbhoo Dial (2). In that case the plain- 
tiff sued the defendant for an injunction to compel her to close certain 
newlv-opened windows in her house which interfered with the privacy of 
the female apartments of the plaintiff’s house. As I gather from the 
judgment in first appeal of the District Judge of Cawnpore, the Munsif of 
Cawnpore, who tried the suit, following the rulings of the High Court at 
•Calcutta in Mahomed Abdur Rahim and others v. Briju Sahu (3) ; Ramlal 
v. Mahes Baboo (4) ; Sheikh Golam Ali v. Kazee Muhammad Zahur Alum 
(5j, and of this High Court in Ram Buksh v. Ram Sookh (6) ; Kasim All 
Khan v. Brij Kishore (7), and Joogul Lai v. Musammat Jasoda Bebee (8), 
dismissed the suit. From that decree the plaintiff appealed to the District 
Judge of Cawnpore. In the judgment which the District Judge delivered 
he said : — “ One of the pleas adverts to the custom of the country and its 
particular observance in the town of Cawnpore, where the parties dwell, 
that no one is allowed to open out doors in newlv-orected buildings which 
will expose the privacy of their neighbours. There is nothing on record to 
show that the custom prevails in Cawnpore more than any other place in 
India. The custom is undoubtedly respected and observed throughout 
this country and indeed among all oriental races, and if it were left to the 
•Court to enforce a custom founded on long [3683 social usage, there would 
be no difficulty in doing so ; but the introduction of principles of English 
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law, and the decisions of superior tribunals founded thereon, made it 
necessary to abide by the directions laid down therein for guidance. Had 
the suit been an ordinary one to have the newly-opened windows closed 
because of the want of privacy caused thereby, there would be no other 
course than to treat it as a sentimental grievance for which no relief 

could be granted, the right of privacy having been adjudged to be not of 
the nature of a legal right.” 

i D f© r from the judgment of the District Judge and the judgment of 
this Court on appeal here that the plaintiff’s windows had been then 
recently opened and his verandah recently constructed. The District 
Judge of Cawnpore, however, allowed the appeal and decreed the plaintiff’s 
cl&irn on tho ground that, as tbo defendant carried on the business of a 
prostitute in her house, the opening of the windows in question, would 
under the circumstance cause a nuisance to the plaintiff. From that 
decree the defendant brought a special appeal to this Court. On that 
appeal the judgment of Pearson and Turner, JJ„ was as follows : — 

We cannot recognise the ground on which the Judge has considered 
that, in this case, he is at liberty to depart from what is now the established 
law, with regard to the opening of windows. The circumstance that the 
owner of the house opposite to that of the respondent is a courtezan does- 
not deprive her of the ordinary rights of a proprietor. If persons who 
frequent her house conduct themselves in such a manner as to occasion a 
public nuisance, proceedings can be taken to put a stop to their misconduct 
but so long as they merely look out of the windows of the house, using the 
windows as any other persons might use them, they cannot be interfered 
with, although the result may be that they disturb the respondent’s 
privacy. He has, however, his remedy ; he may, as has been sugeested, 
block up the windows which he has himself recently opened”; and they 
allowed the appeal and dismissed the suit. 


Those learned Judges cited no authority for the opinion which they 
expressed as to what is now the established law with regard to the opening 
of windows.” Pearson, J., had been one of the Judges [369] who had deli- 
vered judgment in Ram Buksh v. Ram Sookh (l), in which it was held 
that an invasion of privacy by the opening of windows was a substantial' 
injury for which relief could be claimed at law : in which oase also the deci- 
sion of Morgan, C. J., and Spankie, J., in Goor Bass v. Manohur Dass (2),. * 
was followed apparently with approval. Pearson, J. t did not refer to 
either of those authorities, nor, indeed, to any other authority. It is 
not apparent from this judgment, whether they considered that such a 
custom or usage, as the District Judge of Cawnpore stated to exist in 
Cawnpore, must be bad in law, or that no right of privacy could be 
acquired, or, if such a right could be acquired, that it had not been acquired 
under the circumstances of the case, or whether they treated the 
decree of the District Judge as being solely based on the possibility 
of those who might Use the defendant's house causing a nuisance to- 
the plaintiff. 

Another unreported decision of this Court, to which we have been 
referred is that in Saiyid Amjad Ali v. Reyat Husain (3), In that case, 
so far as the present question is concerned, all that Stuart, C. J.. and 
Oldfield, J., in 1877, decided was that the plaintiff was not entitled to an 
injunction compelling the defendant to close certain windows, which had* 


(1) H. C. R. N. W. P., 1868, p. 253. (2) H. 0. R. N. W. P. 1867 p. 269. 

(3) Unrtporfced S. A. No. 576 of 1877. 
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been recently opened by him and which looked into a private lane of the 
plaintiff’s, but did nob disturb the privacy of the plaintiff’s family within 
bis house. The lane there in question was apparently used merely as a lane 
or passage. 

Another unreported case which has been cited, decided in this Court 
in 1878, is that of Lachmi Shankar v. Chet Bam (1). In that case the Mun- 
sif of Moradabad had found that the doors and windows, which the plaintiff 
sought to have closed up, were old doors and windows, and that the plain- 
tiff had not objected at the time when they were opened or until a dispute 
had arisen between the plaintiff and the defendant concerning a stair. 
The Munsif dismissed the suit so far as it related to the closing of the doors 
and windows. The Subordinate Judge on appeal found that the windows 
had been recently opened and decreed the claim of the plaintiff to have them 
closed. On appeal to this Court, the vakil of the plaintiff must, for some 
reason which is not stated, have admitted [370] that the portion of the 
Subordinate Judge’s decree which ordered the doors and windows to be closed 
could not be supported. The judgment of this Court on the question as tc 
the closing of the doors and windows does not assist me on the question 
under consideration. That portion of the judgment is as follows ; — “ The 
decree of the lower appellate Court, so far as it orders the closing of the 
doors and windows, it is admitted, cannot be sustained, and in this respect 
the decree of the lower anpellate Court must be reversed and that of the 
M uusif restored with costs.” 

Another unreported case decidedin this Court in 1882 is that of Musam- 
mat Bcgam-ul-nissa v. Mahant Hardco Das (2). The judgment of Straight 
and Brodhurst, J J., so far as it is material to this point, is : — “ There is noth- 
ing in the judgments of the lower Courts to justify them in interfering with 
the legal rights of the defendants to open a door in their own wall. This 
they were fully entitled to do, and the plaintiffs had no cause of action against 
them.” The Munsif of Muttra had found that the door in question was a 
new one, and that “ the house of the defendants is so large that there is no 
necessity of this new door for the admission of air or light, but it encroaches 
upon the privacy of the plaintiff's house, and certainly it is a source of 
inconvenience to him.” The Subordinate Judge of Agra, on appeal, adopted 
so much of the Munsif s judgment as found that the door had been recently 
opened and was an inconvenience to the plaintiff. He did not find whether 
or not the opening of the door had interfered with the privacy of the female 
portion of the plaintiff ’s house, and on this point the finding of the Munsif 
was of the vaguest description. Neither the Munsif nor the Subordinate 
Judge found in what way the opening of the door would cause inconvenience 
to the plaintiff or to what extent such inconvenience would bo caused. 

I think the judgments of Straight and Mahmood, JJ., when they made 
the order of remand in Mata Prasad v. Behari Lai (3), show that they 
considered, that in these Provinces at least, a material interference by the 
opening of windows with the privacy of the premises occupied by the females 
of a neighbour, might afford that neighbour, a good cause of action. In that 
[371] case, ray learned brothers, considering that the District Judge had 
not on the appeal to him really tried the case, remanded the case under 
section 562 of the Code of Civil Procedure for a trial on the merits. My 
brother Straight in delivering his judgment said Upon the statements of 
the plaintiff and upon the answers made by the defendants, the substantial 


(1) Unreported S. A. No. 60 of 1878. 
(8) Unreported 8. A. No. 8 of 1886. 


(2) Unreported S. No. 1476 of 1881 
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issue to be tried between the parties was, whether there had been by the 
act of which the plaintiff complained on the parts of the defendants an 
intei ference with the privacy of the plaintiff : and in order to arrive at a 
conclusion upon that point, it was essential for the Courts below very 
specifically to find in what way and in respect of what right of privacy the 
defendants had interfered with the plaintiff’s right. Upon a clear and 
distinct finding in respect of that point, then, the question of law would 
properly have arisen and could have been properly argued, namely, whe- 
ther, looking to the findings of fact, such a right subsisted in the plaintiff at 
the time the wrongful act was alleged to have been done, that the plaintiff 
had a right to maintain the suit and had a cause of action to maintain the 
same.” In that case I infer from the judgment of the Munsif of 
Allahabad that the plaintiff alleged in his plaint that the defendants, with 
the object of depriving the plaintiff of the privacy of his house situate in 
muhalla Pan Dariba in the city of Allahabad, bad recently, and contrary 
to the old custom and usage prevailing in parts inhabited by respect- 
able persons, opened these doors from a room in his house on to a terrace. 

In the case of Lachman Prasad v. Jamna Prasad (1) the plaintiffs, 
according to the judgment of the Munsif of Cawnpore, who tried the suit in 
the first instance, alleged that the defendant in rebuilding his house had 
opened a door in the western wall of his house in the second story, by reason 
of which there had been an invasion of the privacy of the plaintiffs, and 
claimed to have the door closed. The Munsif in his judgment said : — “It 
has been repeatedly held by the Honourable High Courts that a suit cannot 
be maintained to oblige the defendant to close doors recently opened in 
his house on the ground that they overlooked the zenana of the plaintiff 
— vide Mahomed Abdur Rahim v. Briju Sahu (2), Sheikh [ 372 ] Golam 
AH v. Kazi Mahomed Zahur Alum (3), Joqul Lai v. Musammat Jasoda 
Bebee (4). The issue is accordingly decided against the plaintiffs.” 

The Subordinate Judge of Cawnpore on appeal said : — “I hold that 
although the door affects the privacy of the plaintiff’s house, yet as the 
defendant has set it up in his own wall, the plaintiffs have no right to have 
it closed. The remedy is in the hands of the plaintiffs. They can raise 
their wall so high that the door may not affect their privacy.” The case 
came up on appeal to this Court. There were cross objections. On the 
25th May, 1886, Oldfield and Mahinood, JJ., remitted an issue to the 
Subordinate Judge for a finding, as to how and to what extent, the door 
affected the privacy of the plaintiffs. The Subordinate Judge on the 
remand found that the window in dispute overlooked the whole of the. 
plaintiffs’ house, and in particular those portions which were reserved for 
females. Upon the return of this finding thedefendant filed objections under 
section 567 of the Code of Civil Procedure, to the effect that the plaintiff’s 
were not entitled to restrain him from opening and using his window on the 
ground of interference with their privacy in the absence of proof of twenty 
years’ uninterrupted user. The case came on to be heard, on the return 
to the order of the remand, before Oldfield and Brodhurst, JJ., and they 
ordered a further remand, saying, “ We think it desirable that an issue be 
tried whether by local custom, there is any right of easement, by which 
the plaintiffs have aright to have the privacy of their apartments maintain- 
ed by the removal of the door and window.” The Subordinate Judge on 
that further remand found that the existence in the mohalla where the 


(1) A W. N. (1887) 295=10 A. 162. (2) 5 B. L. R. 676. 
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parties lived of a customary easement of privacy was proved. On the 
return to that last remand, as Oldfield, J., had retired from the Bench, the 
case came before my brother Brodhurst and myself to be disposed of. In 
my judgment I said that “ the findings on remand show that the plaintiff 
is entitled to have his right of privacy observed and to have a mandatory 
order to compel the appellant to permanently close the door or window 
complained of ; ” and my brother Brodhurst agreeing with my view of the 
law, we decreed accordingly. 

[373] I now come to the cases relating to rights of privacy, decided 
by the High Court at Calcutta. In Srcenath Butt v. Nancl Kishore 
Bose (1) on appeal from the decree of the Judge of Hooghly, Bayley and 
Shumbhunath, JJ., in 1866, in their judgment say : — “ We further notice 
that the plaintiff is said to have built an upper story to his house, over- 
looking the inner apartments of the defendant. Defendant on this built 
the wall which it is said has deprived the plaintiff' of light and air. Even 
if it were shown that the light and air had long been enjoyed by the 
plaintiff and have now been cut of by the defendant’s wall, still, as plaintiff 
had no right to build an upper story, with reference to the circumstances 
of domestic life in India, so as to intrude on the privacy of the females of 
the defendant’s family, the plaintiff would have no relief in this respect, 
as he was the first and greater wrong-doer.” 

Those learned Judges could at that time have had no doubt that a 
right of privacy existed. 

The next reported case in which the question as to a right of privacy 
arose which came before the High Court at Calcutta, so far as I hav been 
able to ascertain, was that of Mahomed Ahdur Rahim v. Birju Sahu (2). 
In the arguments and in the judgment in that case, amongst others, 
some unreported cases decided at Calcutta are referred to. In that case 


the Subordinate .Judge on appeal had held that, according to the usage of 
this country, if the privacy of any house occupied by parda-nashin women 
be intruded upon, the parties thus injured could lay claim to the removal 
of such injury, and passed a decree ordering the windows complained 
of to be closed, and the defendant’s verandah to he so screened as to 
prevent an exposure of the female apartments, and that in default thereof 
the verandah should be demolished. Judgment was delivered by Markbv, 
J., Bayley, J., concurring. 

The most important point which struck me on reading that judgment 
is that those learned Judges in deciding the appeal, which was a second 
appeal, either overlooked or ignored the finding of the Subordinate Judge 
as to the usage of the country, and decided the appeal as if no such usage 
or custom of privacy had been found. They considered that a right of 
piivaoy could [374] not bo an inherent right of property in this country, 
and they allowed the defendant’s appeal and dismissed the suit. 1 cannot 
ascertain from the judgment whether or not those learned Judges con- 
sidered that there could be no valid custom of privacy in this country. 
They pass h^ the two Bombay cases, Mamshaukar 1 la t u v. / V / katu 
Narsi (3) and Kuvarji Premchand v. Bai Jarer (4), with the observation 
that in those cases the right of privacy had been maintained on the express 
ground of a local usage in Guzerat. They also said: It is remarkable 
that in the oases in which tho right is upheld nothing is said of gaining 
by proscription a right to prevent, your neighbour from building his house 
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so as to overlook your premises, but the right of privacy is spoken of as 
if it was an inherent right of property, and the invasion of privacy is 
spoken of as something like a trespass. And in the present case the 
Subordinate Judge considers that intrusion on the privacy of the female 
apartments is an injury which the law will prevent.” They apparently 
overlooked the fact that in an unreported case decided by Kemp and Seton- 
Karr, JJ., two Judges of the High Court at Calcutta, to which they in 
this judgment refer, Kemp and Seton-Karr, JJ., had said : “Both the 
Judges of the lower Courts have visited the spot and have satisfied them- 
selves that the opening of the windows complained of is a violation of the 
privacy to which the plaintiff has a right. There is nothing contrary to 
the law’ in this finding, and it is certainly in conformity to the usage of the 
country S' I do not know whether or not that judicial statement of Kemp 
and Seton-Karr, JJ., was founded on the findings of fact or the admission 
of the parties in the case before them, or upon a well-recognised custom 
of which they took judicial notice. Mark by and Bayley, JJ., expressly 
did not dissent from the decision of Bayley and Shumbhunath, JJ., 
in Sr/nath Dutt v. Nand Kishore Bose (1). In fact, in reference to that 
case Markby, J., said : “ I think that the opening of new windows 
affecting a neighbour’s privacy may very possibly give him a right, accord- 
ing to the usage of the country, of protecting his privacy by any erection 
which he chooses to put upon his own land ; and that a person who 
has opened these new windows cannot complain that [375] such 
erection interferes with his light and air.” The proposition of law 
from which Markby and Bayley, JJ., were not prepared to dissent 
was this : — “The defendant, on this, built the wall which, it is said, 
deprived plaintiff of light and air. Even if it were shown that light and 
air had long been enjoyed by the plaintiff, and have now been cut off by 
the defendant’s wall, still, as plaintiff had no right to build an upper story 
with reference to the circumstances of domestic life in India, so as to 
intrude on the privacy of the females of the defendant’s family, the plain- 
tiff would have no relief in this respect, as he was the first and greater 
wrong -doer S' The plaintiff in that case could not have been treated as a 
wrong-doer, if the defendant had no right the violation of which constitu- 
ted a wrong. It is not easy to understand how Bayley, Shumbhunath, 
and Markby, JJ., could have thought that the commission of a wrong 
by the plaintiff in that case excused the commission of another and a dis- 
tinct and diff erent wrong by the defendant, unless those learned Judges were 
of opinion that the principle of the plea of son assault demesne to an action 
of assault applied to the case before them. Markby and Bayley, JJ., 
in the case the decision in which I am now considering, appear to have 
thought that there can be no inherent right of property the interference 
with which would be an actionable wrong, unless such interference were a 
trespass. They apparently overlooked the existence of inherent l ights of 
property known, at least, to the law of England, as for instance the right 
of lateral support for adjoining land. 

The judgment delivered by Markby, J., and concurred in by Bayley, 
J., to which I am referring at present, and the judgments in some other 
cases, apparently suggested a distinction between the legal effect of a 
general custom and that of a purely local custom. As I understand the 
judgments, in some of the cases it has been assumed that although a gen- 
eral custom of the country or of the province as to privacy has been found 
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or judicially declared, such general custom is not to be given effect to, 
whilst a local custom of privacy may be treated as establishing the right. 
It appears to me that a general custom of the country or of a province 
ought to have as much effect as a local custom, unless the local custom 
curtails or extends the general custom which prevails over the larger area 
of which the smaller area of the local custom is a portion. I [376] have 
always understood that the common law of Kngland was, or was consi- 
dered to be, founded upon the common custom of the realm, if it was not 
in fact the common custom of the realm judicially declared. The custom 
of Guzerat as to privacy, so far as I have been able to ascertain, appears 
to be applicable to all the towns in Guzerat and not to those towns only 
in Guzerat in which a local custom of privacy has been found to exist. 

The next reported decision of the High Court at Calcutta on this 
subject which I have found is that of Sheikh Golam Ali v. Kazi Mahomed 
Zahur Alum (1) decided in 1870. It does not appear from the report of 
that case whether or not any custom of privacy had been found by the 
lower Courts. The judgment of Jackson, J., in that case was apparently 
based partly on a Judgment delivered by himself and Steer, J., in an unre- 
ported case decided by them on the 18th June, 1862, in which they said : 

We are not aware that where two owners of houses live contiguous, but 
separated by an intervening space, the custom of the country requires 
that neither party shall make any improvement on his property, if such 
improvement has the effect of depriving the other of a certain degree of 
privacy. We should rather say that when the one opens a window 
which overlooks the other, it is the custom of the country that the other 
raises a screen or adopts some other contrivance to counteract the effect 
of the opening made in his neighbour’s house.” This quotation I have 
taken from the Judgment of Markby, J., in Mahomed Ahdur Rahim v. 
Birju Sahu (2). Jackson, J., in that unreported case did not say that if 
a custom of privacy was established, a substantial interference with that 
right would not give a cause of action. Jackson, J., in his judgment in 
the case of Sheikh Golam Ali v. Kazi Mahomed Zahur Alum (1), also 
relied upon the view of the law expressed by Markby, J., in Mahomed 
Ahdur Rahim (2) and stated that he adhered to the view of the law express- 
ed by Markby, J., in that case. Consequently my comments on that case 
apply to the judgment of Jackson, J., in Sheikh Golam Ali. v. Kazi Maho- 
med Zahur Alum (1) The judgment of Glover, J., in Sheikh Golam Ali v. 
Kazi Mahomed Zahur Alum fl) was as follows : — “ I concur. Privacy is not 
an inherent right of property like a right to ancient lights and air. In this 
case, more- [377] over, the houses of plaintiff and defendant are separated by 
a public road and by the house of a third party.” As to this judgment, it is 
only necessary to observe that ho differentiated the right of privacy claimed 
from a right to ancient lights and air, on the ground, that the latter was 
an inhoront right of property. So far as I am aware, a right to light and 
air is a right which can only be acquired by grant, prescription, or estoppel : 
it may certainly ho reserved, but it is not in any sense an inherent right of 
property. If a right of privacy can he acquired, l fail to see how the fact 
that a public road and the house of a third party intervenes between the 
house of a plaintiff and defendant can prevent a plaintiff having or acquir- 
ing in respect of his house as against a defendant a right of privacy. 

The next reported case decided by the High Court at Calcutta on 
this subject is that of Kalce Per shad Shaha v. Ram l\ rshad Shaha <3) 
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decided in 1872. In that case, Glover, J., in delivering the judgment of 
«*e Oourb (Kemp and Glover, JJ.), said “ At the same time we agree 
with the Subordinate Judge in thinking that the right of privacy is 
not an inherent light , and that if it exists at all, it must be shown to exist 
by some local usage, by special permission, or by grant, and in this case 
there is no such local usage, permission or grant proved ; and the decision 
in the case of Mahomed Abdur Rahim v. Birjti Sahu (l) lays down what 
we consider to be the right view of the law in deciding questions of this 
sort; and following that decision, we must uphold the judgment of the 
Subordinate Judge. ” That case as reported in 14 Weekly Reoorter 103, 
merely gives the judgment. If the attention of Kemp and Glover, JJ.,’ 
had been drawn to the report of that case in the 5 Bengal Law Report! 
they would have found it stated at p. 677 that "on aopeal, the Subordinate 
Judge held that the females of the plaintiff's family were parda-nashin 
women ; and that, according to the usage of this country, if the privacy of 
any houses occupied by parda-nashin women be intruded unon, the parties 
thus injured could lay claim to the removal of such injury.” Further, 
Kemp, J., was one of the two Judges (Kemp and Seton-Karr, JJ.) who! 
on the 10bb of August, 1865, had held that the openiug of the windows 
complained of is a violation of the privacy to which the plaintiff has a 
[378] right. There is nothing contrary to law in this finding, and it is 
certainly in conformity to the usage of the country .” Kemp, J., did not ex- 
plain what it was which had caused him to alter his oDinion between 
1865 and 1872. In the decision which he in 1872 relied upon and fol- 
lowed, the Judges had overlooked or ignored a similar finding by the Sub- 
ordinate Judge. I infer from tbe judgment of Kemp and Glover, JJ., in 
Kalee Pershad Shaha v. Ram Pershad Shaha (2) that they did not consi- 
der that a right of privacy could be acquired by prescription, although 
they considered that it might be acquired by a local usage, by a special 
permission, or by grant. If such a local usage was valid, I cannot se8 
why the usage of the country “or the usage of this country” to the same 
effect should not be valid. 


The only reported decision on tbe question of a right of privacy of 
the Courts at Madras of which I am aware is chat of Kamathi v. Guru- 
nada Pillai (3), which was decided on the 30th of June, 1866, by Hollo- 
way and Innes, JJ. Those learned Judges, applying the law of Westminster 
Hall and the House of Lords, dealing with a case of the rights of parties 
in England, and ignoring the decisions of the Courts in India on the subject, 
held that there is in India no right of privacy, the interference with which, 
is a wrong, for which a remedy is given. It does nor,, however, appear 
from the report of that case that the right of privacy was claimed by rea- 
son of any custom, grant, prescription, acquiescence, or estoppel ; but I 
think it may be inferred from the judgments in that case that those learn- 
ed Judges would have held that no such right could be acquired by custom, 
prescription, or otherwise. It was correctly said by Markby, J., in his Judg- 
ment in Mahomed Abdur Rahim v. Birju Sahu (1). that “ in Kamathi v. 
Gurunada Pillai (3) the Madras High Court held DUat there was no right 
of privacy, but the question, for reasons which do not appear upon the 
face of the judgment, was discussed with reference bo European and not 
with reference to Hindu or Muhammadan law.” He might have added that 
it was decided not according to European law. but according to the law of 
England. For all that, it appears bo me that that decision of the 
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Madras High Court may have had a considerable influence [379] on 
those Judges who subsequently held that a right of privacy did not exist 
in India. 


The usage of Guzerat relating to the right of privacy which the 
Bombay Courts held to be established and to be valid was by Tucker and 
Gibbs, JJ., in 1867, in Manishankar Hargovan v. Trikam Narsi (1), stated 
thus : “ A series of decisions extending over a long number of years have 
settled the question that, in accordance with the usage of Guzerat, a man 
may not open new doors and windows in his house, or make any new 
apertures, or enlarge old ones, in a wav which shall enable him to overlook 
those portions of his neighbour’s premises which are ordinarily secluded 
from observation, and in this manner to intrude upon that neighbour’s 
privacy ; and that an invasion of privacy is an infraction of a right, for 
which the person injured has a remedy at law.” Tucker and Gibbs, JJ., 
declined to follow the decision of the Madras High Court in Kamathi v. 
Gmrunada Pillai (2). 

In Kuvarji Premchand and others v. Bai Javer (3) decided in 1869, 
Warden and Lloyd, 3 J., say : ” We see no cause to interfere with the 
decision of the lower Court that the privacy of the plaintiff is invaded by 
the newly-opened windows. The existence of a Dublic road between the 
houses makes no difference according to the custom of Guzerat.” 

All that was decided by Melvill and Kemball, JJ., in 1871, in Keshav 
Harkha- v. Ganpat Hirachand (4), was that the opening by the defendant 
of a window which looked, not into the plaintiff’s private apartments, 
but into an open courtyard outside his house, was not an invasion of the 
plaintiff’s privacy which would entitle him to have the window closed. 


In the case of Shrinivas Udpirav v. Reid and others (5) decided in 
1872, the plaintiff, whose house was in Dharwar, had been prevented by a 
Magistrate’s order from opening a window in a wall of his house. The 
Acting Judge of Dharwar found on the evidence that it was the custom in 
Dharwar that a person could not make a new aperture, which might invade 
the privacy of his neighbour, without his permission, and that, as a matter 
of fact, the plaintiff [3803 making an opening in his wall would expose to 
view the women of the household of one of the defendants when they 
bathed at a well in the compound. The case came up in first appeal before 
Gibbs and Lloyd, JJ. Their judgment, so far as it is material to the point 
under consideration, was as follows : — “ It may be taken to have been cor- 
rectly found by the Judge that the window complained of would, to a certain 
extent, make the third defendant s compound less private than heretofore, 
but it is within the power of the defendant to adopt some arrangement by 
which the inconvenience arising therefrom, if any, may be avoided ; and it 
is more reasonable that the defendant should protect himself, than that 
the plaintiff should be deterred from improving his own house, for, as was 
observed by Mr. Justice Markby in the case reported at p. 676 of 
5 B.L.R., to hold that privacy is a right and the invasion of it an injury 
would lead, as it appears to me, to the most alarming consequences to 
the ownois of house-property in towns.’ Id has been recently held 
by this Court (S. A. Nos. 307 of 1871 and 339 of 1871) that the 
mere opening ot a door in a person s own premises does not constitute 
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a cause of action, and after consulting all the authorities that have 
been referred to, we think, unless we can coincide with the Judge 
that the local custom has been established, the plaintiff should succeed. 
With reference to this alleged custom, it must be observed that it was not 
set up in the written statement, and though certain witnesses depose to 
the effect that it was not customary to allow doors and windows to be 
opened without permission, if the privacy of neighbours is thereby inter- 
fered with, it appears to us that their evidence is too vague, and that to 
establish the point it should be shown that the custom was approved or 
immemorial, or that it had been judicially recognised. The various deci- 
sions quoted by the Judge refer solely to a custom prevailing in Guzerat, 
and this Court, as has been said, would be very unwilling to extend this 
exceptional privilege without the most satisfactory proof that it prevailed 
elsewhere.” The authorities which had been referred to in the arguments 
in that case were Gibbon v. Abdur Rahman (1) ; Mahomed Abdur Rahim 
v. Birju Sahu (2) ; Kamathi v. Gurunada [38 1] Pillai (3), two unreporbed 
judgments of Melvill and Kemball, JJ. ; Kuvarji v. Bai Javer (4) and 
Mani Shankar v. Trikam Narsi (5). Gibbs and Lloyd, JJ., apparently 
considered that a custom of privacy, if proved, would be valid. 

In Gibbon v. Abdur Rahman (1) no question of privacy appears to 
have arisen. Tne females, if any, of the plaintiff’s family, judging by his 
name, were not likely to have been parda-nashin women. It was an 
anticipated trespass, not an interference with a right of privacy of which 


;he plaintiff complained. 

Owing to the copies of the Punjab Record for 1869 and 1876 not 
□eing in the Library of this Court, I have been unable to examine the 
lecisions of the Chief Court of the Punjab. 21 and 91 of Punjab Record, 
1869 , and 90 of Punjab Record. 1876. in which Sir Meredyth Plowden 
in his judgment in Yasin v. Gokal C-hand , No. 19 of 17, ^Punjab Record 
civil judgments 72, states that the right of privacy has beyond doubt 
been acknowledged.” I shall give two short extracts from that judgment. 

At page 72 Sir Meredyth Plowden says : 

“The object of this suit is to compel the defendant to build a screen 
on the too of the upper story recently added to his house, so that persons 
using the roof of the latter shall not command a view of the interior of 
the plaintiff’s premises.” And at page 73 he says When, therefore, a 

suit is brought to restrain the owner of a house from adding an upper 
story to his own house, or to compel him to make some addition for the 
protection of the plaintiff’s privacy, it is only just to demand fiorn the 
plaintiff strict proof, first, that the custom of domestic privacy is observed 
among that section of society of which he is a member, and in his own 
household ; and secondly, that the domestic privacy ^ of “ 

generally regarded among the community of the locality where the 
resides as being of so much importance that by common consent 
“t is consTdered Incumbent upon owners of land and houses either to 
abstain from elevating their houses, or to elevate them with precaution 
asainst the violation of such privacy.’ And further on he says . This 
right when it exists is in its nature an easement but I am not aware 
[hat anv attempt has yet been [382] made to define or describe t 
Being founded upon local usage, it seems to me that the Courts are fully 


(l) 3 
(4) G 


B. L. R. A.G.J. 411. 

B. H. C. R. A. C. J 143. 


(2) 5 B. L. R. 676. (3) 3 M. H. O. R. 141. 

(5) 5 B. H. G. R. A. C. J. 42. 
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justified in demanding that the proof of the customary right shall extend 
to and include proof of the customary mode of recognition. ” 

In that case Plowden and Brandreth, JJ., dismissed the plaintiff’s 
appeal, being of opinion that the plaintiff had failed to prove a custom in 
Basti Ghuzan, where the houses were, by which a proprietor was com- 
pelled to build a screen or desist from building. I infer from their judg- 
ments that in their opinion such a custom might be proved, or, if proved, 
would be good in law. 

The decisions of the Judges of the High Court at Calcutta on the 
question as to whether any right of privacy exists or can exist by custom 
or otherwise, or at all, are conflicting ; but I think it may be inferred 
from some of those decisions that where a custom of privacy has been 
clearly proved, any substantial interference with it would be an actionable 
wrong, provided of course that such interference was not by the consent or 
acquiescence of the party complaining. 

The solitary decision of which I am aware of the High Court at 
Madras on the question of privacy apparently ignores the possibility in 
law of a right of privacy existing in India. 

The High Court at Bombay has clearly recognised and given effect to 
the custom in Guzerat by which a right of privacy is enjoyed where that 
custom prevails. 

The High Court at Bombay, in Shrinivcis Udpirav v. Reid and others 
(1) recognised the possibility in law of a custom similar to that of Guzerat 
existing elsewhere, and in Maui Shankar Hargovan v. Trikan Narsi and 
others (2) refused to consider the decision of the H'gh Court at Madras in 
Kamathi v. Grtcrunada Pillai (3) as an authority which could bo followed, 
where, by the usage of the district, a right of privacy exists. 

The Chief Court of the Punjab has acknowledged that a custom of 
privacy can exist and can be enforced. 


I have consulted all the reports available to me of the cases in 
the High Courts at Calcutta, Madras and Bombay, and of the [3833 
Chief Court of the Punjab of which I am aware, which deal witn 
the question of a right of privacy. Owing to the absence from our 
Library of the reports which contain the series of decisions referred to by 
the High Court at Bombay in Mani Shankar Hargovan v. Trikan Narsi 
(4) as having settled the question as to the usage of Guzerat, 1 have 
been unable to ascertain whether that custom was first established by a 
finding of fact on evidence given in Court, or whether it was a well-known 
and immemorial custom of which the Judges of the High Court at 
Bombay or their predecessors took judicial notice. 

Shortly put, the decisions of the Sadr Diwani Adalat of the North- 
Western Provinces and of this High Court where the question of the right 
of privacy has arisen may be summarized as follows : — 

In 1 8o5, in a Helhi case, Begbie, Smith and Jackson, JJ., recognised 
the existence of a right of privacy. 

In 1862, in an Allahabad case, Ross and Roberts, JJ., did not suggest 
any doubt that a right of privacy could exist. 

In 1867, in a Benares case, Morgan, C. J., and Spankie, «]., expressly 
recognised the existence of a right of privacy. 


(II 9 B. H. C. H. 2G6. 
(8) 8 M.H.O.R. 141 


(2) 5 R H. O. R. A. C. J. 42 (45) 
(4) 5 B. H. C. R. A. 0. J. 42. (44) 
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In 1868, in a Moradabad case, Roberts and Pearson, JJ., expressly 
recognised the existence of a right of privacy. 

In 1869, in a Jaunpur case, Pearson and Turner, JJ., either adopted 
the finding of the Munsif that there would be no interference with the 
privacy claimed, or they may have thought that there would be no 
material interference. They did not expressly hold that there could be 
no right of privacy. 

In 1871, in an Allahabad case, Morgan, C. J., and Spankie, J., 
decided the appeal apparently on the ground that there was in that case 
no privacy to be interfered with, and not on the ground that no right of 
privacy could exist. 

In 1874, in a Ciwnpore case, in which the District Judge of 
Cawnpore had in his judgment stated that the custom of the country 
recognised a right of privacy, Pearson and Turner, JJ., either [385] 
ignored that finding or treated it as a finding of a custom which could 
not exist in law. 

In 1877, Stuart, G. J., and Oldfield, J., merely decided that the right 
of privacy claimed in respect of a lane did not exist. They did not suggest 
that no right of privacy could exist in these Provinces. 

In 1878, in a Moradabad case, the claim of privacy was on appeal 
abandoned for some reason which is not stated. 

In 18S2, in an Agra case. Straight and Brodhurst, JJ., apparently 
considered that a right of privacy might exist, but that the facts found did 
not show how any such right was interfered with. 

In S. A. No. 8 of 1886, Straight and Mahmood, JJ., evidently consi- 
dered that a right of privacy could exist in respect of a house in the city 
of Allahabad. 

In a Cawnpore case, Lachm'in Prasad v. Jamna Prnsad (1), Oldfield 
and Mahmood, JJ., when making the first order of remand, evidently 
considered that a right of privacy could exist ; and Oldfield and Brodhurst, 
JJ., when making the second order of remand, must have considered that 
such a right could exist by custom. On the second remand, the 
Subordinate Judge of Cawnpore found that such a custom was proved, 
and on th;»t finding Brodhurst, J., and I decreed the relief asked for. 

Owing to the destruction of records during the Mutiny of 1857 I am 
unable f-o ascertain whether the existence of a custom of privacy in this 
part of India had ever been proved or called in question prior to 1855 ; and 
owing to the sa ne cause and to the absence from the report of the case of 
JSTuth Mull v. Z uka-ooliah Beg and Kureem-oollah Beg f2) of information 
on the point, I am unable to ascertain whether the Judges of the Sadr 
Diwani A lalat of the North-Western provinces were in that case following 
the law as they found it existing, or were deciding that case on facts 

found. 

Wdh the exception of the Jaunpur case in 1869 aud the Cawnpore 
case in 1874, which were decided by Pearson and Turner, JJ., I have not 
found anv case in which any Judge of the [385] Sadr Diwani Adalatof the 
North-Western Provinces or this Court has expressed any opinion 
from which even an inference could be drawn that he considered 
that a right of privacy could not exist in law, or could not be obtained 
by custom ; indeed, with the exception of those two cases, the inference 
has been the other way. It is a matter worthy of notice that the finding 
of the District Judge of Cawnpore as to a custom of privacy which 


. (l) A. \Y. N. ( 1887). 295 =10 A. 162. 


(2) S. D. A. N. W. P. 1855, p. 92 
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Pearson and Turner, JJ., in 1874, either overlooked, ignored, or treated 
as a finding of a custom which could not exist in law, has been 
supported by the finding of the Subordinate Judge of Cawnnore in Bachman 
Prasad v. Jumna Prasad (1). If Pearson and Turner, JJ., in the cases 
decided by them in 1S69 and 1874, meant to decide that there could be 
no custom and no right of privacy in these Provinces, they neither 
discussed nor referred to any authorities on the subject as I would have 
expected them to have done, having regard to the previous decisions on 
that point. 

In my opinion, the fact that there is no such custom of privacy 
known to the law of England can have no bearing on the question whe- 
ther there can be in India an usage or custom of privacy valid in law. 
The conditions of domestic life in the two countries have from remote 
times been essentially different, and in my opinion, it is owing to that 
difference in the conditions of domestic life alone that a custom which 
appears to me to be a perfectly reasonable one in India should be unknown 
in England. In India, or at any rate in these Provinces, the custom of 
the parda has for centuries been strictly observed by all Hindus except 
those of the lowest castes, and by all Muhamm uians except the poorest. 
It cannot be doubted that the male relations of a par da-nasliin woman 
and the woman herself would consider it a disgrace were her face to be 
exposed to the gaze of male strangers, and whilst that Is the view of those 
amongst whom the custom of the parda prevails, I think it is more reason- 
able that a neighbour should not be allowed to erect new buildings or to open 
or extend doors or windows in old buildings in such a way as would sub- 
stantially interfere with those parts of his neighbour’s house or premises 
which are used bv parda-nashin women of the latter’s family than to hold 
[336] that the latter’s only remedy is to build a wall on his own land, 
which, although it would maintain his privacy, might deprive his house 
of light and air and render it uninhabitable, or to screen his windows 
with probably the same result. We know as a matter of common 
knowledge that in these Provinces great numbers of parda nashin 
women in the hot weather are, I may say, compelled from 'the severity 
of the climate to sleep in the open air, that is, either in the courtyards or 
the verandahs of their houses. In such cases, where the privacy in fact 
exists and is or has been enioved, I can see nothing unreasonable in a 
custom that such privacy shall be protected. 

I cannot see that by holding that a right of privacy may exist ; any 
such alarming consequences to the owners of house property in towns 
as apparently influenced the mind of Markby, J., in Mahomed. Abdur Rahim 
v. Birjn Sahu (2) will ensue. Evrery case must depend on its own facts. 
A primary question must in all cases be: — Does the privacy in fact and 
substantially exist and has it been and is it iu fact enjoyed? If it were 
found that no privacy substantially exists or is enjoyed, there would 
be no further question in an ordinary case to decide. If, on the other 
hand.it were found that privaev did substantially exist and was enjoyed, 
the next question would be: — Was that privacy substantially or materially 
.interfered with by acts of the defendant done without the consent or 
acquiescence of the person seeking relief against those acts ? In the case 
of old buildings, what can an owner of one of the old buildings have to 
complain of, if a usage or custom exists, by which he cannot so alter his 
old building, as to deprive his neighbour’s old building, of the privacy 

(1) A. W. N. (1837) 295 =10 A. 162 (2) 5 B. L. R. 676. 
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which has been enjoyed, and make it unavailable as a zenana, or, in other- 
words, deprive it of all residential value and in this way depreciate its. 
market value ? Such a custom where it exists in India is merely an* 
application of the maxims “ Sic utere tuo at alienum non laedas *' and 
JEdificare in tuo proprio solo non licet quod alteri noceat .” 

I do not suggest that these maxims would, in a case like this, be- 
applicable in Eugland, where no such right of privacy is known to the- 
law. In the case of a building for parda purposes newly erected, 
[387] without the acquiescence of the owner of an adjacent building site, 
it appears to me, that a custom which would prevent the owner of such 
an adjacent site from building so as to interfere with the privacy of the 
first new building, would be an unreasonable, and consequently, a bad 
custom in law. If, however, the owner of such an adjacent building site, 
were without protestor notice, to allow his neighbour bo erect, and conse- 
quently to incur expenses in erecting buildings or premises for the use of 
parda-nashin women, I think a custom which would prevent him subse- 
quently interfering with the privacy of such new building, would not be 
unreasonable in this country. 

Having given the best consideration which I can to this question, I am 
of opinion that such a right of privacy as that to which I have already 
referred exists, and has existed in these Provinces, apparently by usage, 
or, to use another word, by custom, ani that substantial interferen 3 e with 
such a right of privacy where it exists, if the interference be without the 
consent of the owner of dominant tenement affords such owner a good 
cause of action. 

In the present case, the defendant in her deposition distinctly admit- 
ted that the southern doors of her newly-erected house, and consequently 
her verandah, overlooked and intruded upon the privacy of the female 
apartments of the plaintiff ’s house. After that admission her vakil decided 
to call no further witnesses on her behalf. It was contended before us- by 
the defendant’s vakil that as the other portions of the plaintiff s house and 
part of the courtyard of his house were overlooked from the houses of 
other people, there could be no substantial interference with any privacy 
of the plaintiff’s house. If the facts on which that contention is founded 
exist, then it appears to me that the doors and the verandah of the defen- 
dant’s house, which interfere with the privacy which the defendant has- 
admitted that the plaintiff’s premises have enjoyed, must materially 
interfere with such privacy as has existed, and that the result of allowing 
that contention to bo valid would be to deprive the plaintiff’s house of all 
privacy. 

I am of opinion that this appeal should be allowed with costs, the 
decree of the District Judge set aside with costs, and the decree of the 
Munsif restored. 

[388] MAHMOOD, J. — The learned Chief Justice has fully and exhaus- 
tively dealt with the difficulties which arise in this case owing to the 
conflicting nature of the case-law, and I agree with him so fully that it is 
not necessary for me to deliver a separate judgment. But as a native of 
India myself, I may without hesitation say that in the territories subject 
to the jurisdiction of this Court the parda system prevails alike among 
Hindus and Muhammadans, and that both these sections of the com- 
munity by immemorial usage and custom, regard invasion of privacy as 
actionable. Indeed, if we were to hold any view other than that which 
the learned Chief Justice has expounded, we should really be reducing. 
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even the market value of thousands of houses inhabited by the female 
portion of the population, if not also the value of houses used by male 
members of the Hindu and the Muhammadan population of these Provinces. 
Tnere is no statute-law applicable to these Provinces to govern the 
decision of a case such as this, and I fully concur with the learned Chief 
Justice in his opinion that the importation of the English law, as to the 
invasion of privacy being unactionable, is not only not justified, but 
positively opposed to the customs, habits, and conditions of life of the 
populations living under the jurisdiction of this Court. Even in Europe, 
countries whose principles of law are derived from or founded on the civil 
law, recognise invasion of privacy as an actionable wrong, a doctrine which 
no doubr. owes its origin to the conditions of life in those countries, regu- 
lated as their conditions must necessarily be by the climate and the social 

and religious habits of the population. 

The parda system which in India is based both on religious and social 
notions may have its faults ; but J udges take facts as they are, and we, sitti ng 
here as Judges with a duty to adjudicate upon such disputes, must take 
cognizance of those facts, and administer justice betweeu the parties. 

The learned Chief Justice has pointed out that under conditions of 
life, such as they are in these provinces, the custom that invasion of 
privacy is actionable far from being an unreasonable custom, and the 
custom itself is so well recognised, that Mr. Moti Lai for the respondent 
in the course of his argument stated that it [389] was wholly unnecessary 
to remand the case for ascertaining the custom. 

I concur in all the views to which the learned Chief Justice has 
given expression. I have no doubt that those views will be greeted by 
the entire Hindu aud Muhammadan population of these Provinces ; and 
I hope that his Lordship’s exhaustive judgment will place the law, as 
adminstered by this Court, upon a firm and ascertainable footing rendering 
ineffective the rulings to the contrary, which have unfortunately done 
much to disturb the comfort of neighbours in towns, and have, I am 
afraid, encouraged unnecessary invasion of the immemorial right of 
.privacy, and consequent litigation. Appeal decreed. 
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Before Mr. Justice Mahmood . 

Kassa Mal {Defendant) v. Gopi {Plaintiff) A 

[30th January, 1888.] 

Execution of decree — Stay of exectition pending suit betirecn decree holder and judgment- 
debtor — Appeal from order staying execution —Civil Procedure Coile , s. 243— “ Such 
Court" — Civil Procedure Code, ss. 235 (tl;, 581, 583. 

An appeal lios from an order passed under s. ‘243 of the Civil Procedure Code 
staying execution of a decree pending a suit between the decree bolder aud 
judgment-debtor. 

The words '* such Court ” in s. 243 of the Civil Procedure Code do not limit 
the oxcroise of the powers given by that section only to decrees pa^so 1 by the 
Couit in which the suit is pending, but with reference to ss. 235 (d), 581 aud 


• Second Appeal, No. 8G5 of 1887, from a decree of W H. Hudson, Esq.. District 
Judge of Farukhabad, dated the 16th Apiil, )887, r« wising a dectee of Maulvi 
Mohammad Sumi-ullah Khan, Subordinate Judge of l -, « rukhabad, dated tbe 25ih 
January, 1887. 
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583, that Court is empowered to stay execution of decrees transferred to it for-* 
execution from either a Court of co-ordinate jurisdiction or a Court of appeal. 

The plaintiff instituted a suit against defendant for recovery of money and 
other reliefs which was ultimately dismissed in appeal by the High Court, and* 
he was ordered to pay defendant Rs. 1.000 as cost of the litigation. Plaintiff * 
then broueht this suit against defendant in the Court of the Subordinate Judge ' 
of Farukhabad, and while it was pending defendant applied to the Court to * 
execute his decree for costs. Plaintiff then applied for stay of the execution, 
and his application was refused by the first Court but granted by the D.strict 
Court. On appeal by defendant to the High Court, held that an appeal lies from 
the order, and the Judge’s order was correct. 

.Mi ttun. JBlbi v. Buzloor Khan (1) disapproved. 

[F — 20 M. 366 (367) ; 3 O.C. 42 (43, 44) ; 130 P.R. 1903 = 205 P.L.R. 1908 ; R.— 41 

PR. 1904 = 59 P.L.R. 1904 1 

** / 

[390] The facts of this case are fully stated in the judgment of the- 
Court. 

Pandit Sundar Lal % for the appellant. 

Munshi Kashi Prasad and Babu Jogindro Nath , for the res bon dent:. 

JUDGMENT. 


MAHMOOD, J. — The facts necessary for the disposal of this appeal’ 
are the following : — A suit was instituted by Musammat Gopi, plaintiff- 
respondent, judgment-debtor, for recovery of money and other reliefs of a 
cognate character to which I need nob refer. The suit was finally 
dismissed in appeal by this Court on the 27th November, 1886, by which 
decree a sum of about Rs. 1,000 was found due by the said Musammat 
Gopi to Kassa Mai, the decree-holder, appellant, before me. 

Thereupon, it is admitted before me by Pandit Sundar Lai on the one 
hand and Mr. Kashi Prasad on the other, that a suit was instituted by the' 
aforesaid Musammat Gopi against the aforesaid- Kassa Mai in the Court, 
of the Subordinate Judge of Farukhabad, and during the pendency of the- 
8uit an application was made by the decree-holder, Kassa Mai, on the 4th' 
January, 1887, for the recovery of the above-mentioned item of Rs. 1,000,. : 
costs of the former litigation. Thereupon, Mussammat Gopi, by her appli- 
cation of the 25bh January, 1887, applied under s. 243 of the Civil Proce- 
dure Code for stay of execution of the decree, but the application was 
rejected by the Court in which the second suit was pending, namely, the 
Court of first instance, on the 25bh January, 1887, that is, the same day 
as the one upon which t^ie application was made. • 

From this order Musammat Gopi preferred an appeal to the learned 
Judge of the lower appellate Court, and, by his order of the 16bh April, 
1887, he held that, under the circumstances of the case, the execution of 
the decree of the 27th November, 1886, should have been stayed pending-, 

the decision of the new suit. -■ ' 

From that order, this second appeal has been preferred, and in 

supporting it Pandit Sundar Lai has argued, in the first place, that inas- 
much as the order of the Subordinate Judge of the 25th January, 1887, 
was passed under s. 243 of the Civil Procedure Code, no appeal lay to the 
learned Judge of the lower appellate Court [391] and in support of this 
contention he relies upon a ruling of a Division Bench of the Calcutta 
High Court in Nehal Chand v. Rameshari Dassee (2), in which it was 
held that in a case such as this no appeal would lie, because the order 
passed under s. 243, Civil Procedure Code, was not such an order as. 
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would fall within the purview of el. (c) s. 244, of the Code, so as to ren (1 “ r 
it appealablo as a “ decree” withio the meaning of the definition of the 

word in s. 2 of the Code. , , 

The ruling is no doubt in favour of the learned pleader s contention, 

but in a judgment of my own in the case of Ghazidin v. Fakir Bakhsn 

(1) I with the concurrence of my brother Straight, held an opposite view, 

of the law; and that view, I find, was adopted by another Division Bench 

of the Calcutta Court itself in O. Steel & Co. v. Ichhamoyi C howdhrmn { ) 

in which the view laid down in the case of Nehal Chand v. Liameshari 

Dassee (3) was repudiated. I still adhere to the views which I expressed 

in the case of Ghazidin v. Fakir Bukhsh , (1) and I have no doubt that 

an appeal did lie to the lower appellate Court. 

\nd holding this view, I need not deal with the contention pressed 

upon me bv Mr. Kashi Prasad, on behalf of the respondent, that if an 

appeal did* not lie to the lower appellate Court, this appeal would. 

a fortiori, not lie, and the only possible remedy for the appe lant in that 

event, would have been, perhaps, an application under s. 62:2 oi the Civil 

Procedure Code for revision. . , U1 

The next point which has been argued before me at considerable 

length by Pandit Sundar Lai on behalf of the appellant, is that the words 

44 such Court" as they occur in s. 243, Civil Procedure Code, limit the 

exercise of the powers contemplated by that section to decrees passed by 

the Court in which the suit is pending; and upon this ground the learned 

pleader goes further and contends that the decree sought to be executed, 

namely, the decree of the 27th November, 1886, being a decree passed in 

appeal by the High Court, the Court of first instance, even as a Court 

executing this Court’s appellate decree, could not apply the provisions of 

s. 243 to such a case. The reason of the contention put before me hv the 

learned pleader is that a Full Bench of this Court in Shohrut Siugh [392J 

v. Bridyman (4) has held that the decree of the Court of last instance is 

the only decree susceptible of execution, and the speci fications of the 

decrees of the lower Court or Courts, as such, may not be referred to and 

applied by the Court executing such decree. Taking the Full Bench 

ruling as the central point of the argument, the learned pleader contends 

that the decree of the 27th November, 1886, could not be dealt with under 

s. 243, as it was not a decree passed by the Court in which the suit was 

pending. 

I cannot accept this contention. There is no doubt that I am bound 
to accept the authority of the Full Bench ruling upon which the learned 
pleader relies, but it is not inconsistent with that ruling to say that the 
decrees of the Courts of apuellate j urisdication are, by reason of ss. 581 
and 583 of the Civil Procedure Code, subject to the same rules as those 
decrees which have been passed by the Court of original jurisdiction. 
S. 581 of the Code simply specifies how appellate decrees are ro he dealt 
with, and inter alia it goes on to say that such decree “ shall he filed with 
the original proceedings in the suit, and an entry of the judgment of the 
appellate Court shall be made in the register of civil suits.” 

Now the next matter which has to be considered is, bow such decrees 
are to be executed ; and upon this point. I think Mr. Kashi Prasad was 
right in calling my attention to s. 235, cl. (d), which in staling the con- 
tents of application for execution of decree, directly contemplates that the 
application for execution is to state any modifications or reversals, &o.. 
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^! 1 / C | 1 1 ^ he ,?' p J elln ; te G °urt’s decree may have introduced in the decree 
What Pandit. Sujidar Lai contends is that, notwithstanding the provisions 

- 5 r 8 !u an o — fch ®. C ° de ’ a C ° Urfc in eX0rci sing the powers under 
s. 243 of the Civil Procedure Code is limited to its own decrees, and that 

such powers do not apply to decrees passed either by a Court of co-ordi- 

nate jurisdiction, or by a Court of appeal, even though such decrees may, 

under the rules of procedure, have to be executed by the Court to which 

an application under s. 243 is presented. In supporting this contention 

the learned pleader has, in the first place, called my attention to s. 228 of 

the Code, which relates to the execution of decrees transmitted hv other 

Courts for execution to a Court, and he argues that ic is only because that 

section specifi- [393]cally states that the powers possessed by the Court 

to which the decree is sent, are to be eo-extensive and similar in respect 

of such decrees that the provisions of s. 243 would be applicable, and he 

contends that because s. 243 does not contain any specification of such a 

character with reference to appellate decrees, therefore that section would 

not be applicable to this case. But it seems to me that this contention is 

somewhat inconsistent, because as Mr. Kashi Prasad has contended, 

provisions corresponding to s. 228, so far as their application to the 

general rules as to execution of decrees is concerned, are to be found in 
s. 583 of the Code. 

That section, in stating how an appellate Court’s decree is to be 
executed, goes on to say that such Court shall procee 1 to execute the 
decree passed in appeal according to the rules hereinbefore prescribed 
for the execution of decrees in suits.” 

Just as I have before now held that the provisions of s. 582 of the 
Civil Procedure Code render the earlier rules as to original suits applicable 
mutati s mutandis also to the procedure in appeals, so I also hold that the 
effect of the provisions of s. 533 is to render all the antecedent rules as 
to execution of decrees in Courts of original jurisdiction, applicable also to 
the execution of decrees passed by Courts of appellate jurisdiction. 

And once this view is accepted, not only the provisions of s. 243 but 
of various other parts of the Code become applicable. For instance, the 
proviso to s. 246, which in stating how cross-decrees are to be dealt with 
for the purposes of setting off one decree against another, goes on to say 
(consistently with the principle which I have accepted as the basis of the 
rule), that the decrees contemplated by this section are decrees capable 
of execution at the same time, and by the same Court.” I think it is 
clear that by reason of this rule, the provisions of s. 228, as also of s. 243, 
as also of s. 583, would become applicable, and the Court executing its own 
decree could set off that decree against the decree passed by another 
Court, if that decree has been transmitted to it or is a decree of the 
appellate Court, when such decree is before the Court for execution. This 
reasoning, however, is applicable only by analogy, because the exact point 
before me is simplv whether or Dot, within the moaning of s. 243 read 
with s. 583 of the [394] Code, are included in the decrees not only of the 
Court in which the suit is pending but also decrees of appellate Courts. 
As I have already said , T hold that the suit being pending before the Sub- 
ordinate Judge of Farukhabad, and the High Court's decree of the 27th 
November, 1886, being before the Court for execution, that Court or the 
Court to which an appeal would lie for the purpose of the decree, had 
jurisdiction to stay execution within the meaning of s. 243 of the Civil 
Procedure Code. 

The only ruling against this view which Pandit Sundar Lai has cited 


264 



Yl.1 KASSA MAL V. GOPI 10 All. 395 

to me is the case of Mittun Bibi v. Bnzloor Khan (1), which turner! upon 1888 
the interpretation of s. 209 of the old Code of Civil Procedure (Act VIII of Jan 30. 
1859), which section corresponds to s. 243 of the present Code of Civil 
Procedure. It was in interpreting that section that Jackson, J., laid down Appel- 
the rule that ** when an application to stay execution of a decree is made LATE 
to a Court in which a suit, is pending against the decree-holder, the Court’s CIVIL, 
competency under s. 209, Act VIII of 1859, to grant the application 
depends on the decree being its own decree.” The other learned Judge 10 A. 389 = 
before whom the case was argued was Hobhouse, J., who began his 8 A.W.N, 
judgment by stating that he had some doubts in consequence of the (1888) 31 
provisions of s. 362 of the same Code (Act VIII of 1859) which section 
corresponds to s. 583 of the present Code upon which Mr. Kashi Prasacl 
has relied. It seems to me that the doubts of Hobhouse, J., were well 
founded, and although he deferred to the views of Jackson, J., the rule 
of law laid down in the case is, as I respectfully think, unsound, opposed 
as that rule seems to me to the hroad and fundamental principles of the 
equitable doctrines of compensation and set-off upon which 1 dwelt at 
some length, with the approval of my brother Straight in Ishri v. Gopal 
Saran (2), which, though a suit for pre-emption, involved considerations 
not dissimilar to those in the case, so far as the question of principle is 
concerned. It is doubtful whether the ruling of Jackson, J., has since been 
followed by the Calcutta Court itself, because Pandit Sunday Lai has not 
beed able to show me any such ruling. On the contrary, the general ratio 
decidendi upon which the ruling of my brother Straight and myself in 
Ghazidin v. Fakir Bakhsh (3) [395] proceeded and the ratio decidendi of 
the cases to which it refers, are opposed to the ruling of Jackson. J., in the 
case above cited, and the ruling of my brother Straight and myself, as I 
have already said, was adopted by the Calcutta Court in the latest case of 
O. Steel tO Co. v. lchhamoyi Chowdhrain (4). 

The only other point which I have got to deal with is whether or 
not, upon the merits of the case, the learned Judge of the lower appellate 
Court was right in staying execution of decree pending the decision of the 
present suit. Upon this point I think I need not say much, because it is 
admitted before me that the suit which ended in dismissal by this Court 
on the 27th November, 1886, was a suit filed by Musammat Gopi, the 
present judgment-debtor respondent, that the suit failed on a technical 
point of law as to whether or not the suit in its then form was maintain- 
able, that the suit now pending before the Subordi nafce Judge of Farakha- 
bad is a suit by the same Musammat Gopi against the same Kassa Mai, 
for purposes of a remedy which is now prayed for in lieu of that which 
was prayed for in the former unsuccessful litigation ; that the costs awarded 
•hy the decree of the 27th November, 1886, are costs in the former decree 
of the older lii igation, and that if the suit now pending before the Subordi- 
nate Judge succeeds, the costs might not have to be paid by Musammat 
•Gopi, huton the contrary, she might have to recover considerable sums of 
money from the present decree-holder appellant, Kassa Mai, or at least, 

•might be entitled to claim set-off for her decree against the decree for 
•costs held by the appellant. 

If the costs were a simple debt instead of being a judgment debt, the 
defendant might possibly have pleaded .the amount as a set oil under 
8. Ill, Civil Procedure Code, against the claim oi Musammat Gopi in the 
suit now pending ; but without, deciding this question, 1 may add, that 

(II 8 W. R. 892. t2j 6 A. 361. (8) 7 A. 73. (4) 13 0.111. 
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whilst it is not shown that the stay of execution will materially prejudice 

the decree-holder appellant, there are indications in the circumstances of 

• 

the case, to suggest the suspicion that the execution has been prayed for 
by the decree-holder, mainly with the object of hampering the respondent 
Musammat Gopi, in prosecuting the suit now pending against the decree- 
holder. 

[396] I think, under these circumstances, the learned Judge of th& 
lower appellate Court exercised a sound discretion in staying execution of 
the decree of the 27th November, 1886. I dismiss the appeal with costs.. 

Appeal dismissed. 


10 A. 396 = 8 A W.N. (1888) 72. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 


Nagar Mal and others ( Plaintiffs ) v. Ali Ahmad and others 

(Defendants) * i.9th February, 1888.] 

Act XXUl of 1871 (Pensions Act), ss. 3. 4. 6. 9 Grant of land revenue — Suit by > 
assignees zamindars for arrears — Right of plaintiffs admitted by Government — Sttif 
not barred for want of Collector' s certificate. 

The S‘ ctions of the Pensions Act (XXTII of 1871) restricting the jurisdiction 
of the Civil Courts to entertain suits relating to pensions cf grants of money or 
land revenue must be construed strictly. 

Held . that a suit by the assignees from Government of land revenue, whose 
rights were admitted by Government, to recover am ars from persons admittedly 
liable to pay revenue to somebody, but who disputed plaintiffs’ right thereto, cam© 
within section 9 of the Pension Act (XXIIL of '87 1) and was not barred by* 
sections 4 and 6 by reason of no certificate having been obtained as therein 
provided. 

[F 1( 6 Bora. L.R. 423(427); R., 29 B. 480 (490) = 7 Bom. L.R. 497; 8 N.L.R. 107 
111*2)3 

By a proceeding of the Special Commissioner for the districts of Meerut,. 
Agra., Bareilly and Delhi, held on the 26th July, 1843, the lands described 
in the plaint filed in the suit, as also other lands which together formed 
the area of raauza Dumchandpur in pargana Deohand, were released from 
payment of revenue to Government in perpetuity, such revenue being 
assigned by Government to certain persons who were muafidars of the 
village, among whom the assignors of the plaintiffs in this suit were some. 
In the year 1861, when the settlement of the village was renewed, the* 
zemindars of the village in their engagement with Government promised 
to pay the revenue assessed on it to the muafidars according to a separate 
statement prepared at the time. 

The defendants, who are some of the zemindars of the village, did 
not pay to the plaintiffs for the three fasli years from 15th November,. 
1882, to 15th Tune, 1885, the portion of revenue payable to them, and sp 
the sum of Rs. 301-8-9, became due. The [397] plaintiffs therefore 
instituted this suit for recovery of the amount and also for a declaration of 
their rights as representatives of the original assignees from Government 

• S*cond Appeal, No. 1481 of 1886. from a decree of T. Benson, Esq., 

Judge <>f Sahatanpur, dated the 28tb June. 1886. reversing a decree of Maulvi Shab- 
Amjadullab, Munsif of Deoband, dated the 2*2nd March, 1886. 
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of the revenue payable in respect of certain land to receive the same. They., 
based their suit on the wajib-ul-arz of the year 1861 and the muan state- 
ment then prepared. 

The defendants pleaded several matters, namely, that the suit was 
not cognizable by the Civil Court ; that the certificate mentioned in section 
6 of the Pensions Act (XXIII of 1871) not having been obtained, a Civil 
Court cannot take cognizance of the claim, and that the plaintiffs have no 
right to sue them for the amount. 

Munsif of Deoband, who tried the suit in the first instance, overruling 
ail the pleas in bar, found on the merits for the plaintiffs and decreed 
their claim. On appeal by the defendants the District Judge, relying on 
the authority of Babiji Rain v. Raja Bam (1), held that the claim was 
not cognizable by the Civil Court without a certificate from the Collector 

and dismissed the suit. 

On behalf of the plaintiffs it was contended in second appeal that 
the suit was saved by the provisions of section 9 of the Act, and theiefoio 
cognizable by the Civil Court without the certificate from the Collector. 

Hon. T. Conlan, Hon. Pandit Ajudhia Nath , and Shah Asad Ali , 
for the appellants. 

Pandit Moti Lai Nehru , for the respondents. 
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JUDGMENT. 

STRAIGHT, and Tyrrell, JJ. — In this case the plaintiffs claim to have 
paid to them a sum of Its. 301-8-3 for three years ’ arrears due to them 
from the zamindars, defendants, by a declaration of their right thereto, as 
the representatives of the original assignee from Government, of the revenue 
payable in respect of certain land. The amount of this revenue was 
determined at the settlement, and by paragraph 12 of the ioaj ib-ul-arz the 
zamindars promised to pay it. The Munsif decreed the claim, and the- 
learned Judge, in appeal by the defendants, decided all the pleas agaiust 
them, but being of opinion that the suit was barred by the provisions of 
8. 4 of the Pensions Act (XXIII of 1871), the plaintiffs not having 
obtained the sanction required by that section, decreed the appeal 
[398] and dismissed the suit. The propriety of this decision is the sole 
point raised in second appeal. 

Now it is the well-understood rule that the Civil Courts have jurisdic- 
tion to try all suits of a civil nature, the cognizance whereof is not 
prohibited by any positive enactment, and upon the face of the plaint in 
the present case it is obvious that the claim of the plaintiffs would 
ordinarily fall within their jurisdiction. It must further he taken as 
conceded that the Government has not only recognised the right asserted 
by the plaintiffs by the action of the officer who conducted the settlement, 
but at the present moment admits them ; that the zamindars themselves 
undertook to pay the revenue assessed to the plaintiffs, and that the 
defendants, who stand in the shoes of those zamindars, are under the same 
liability, but have repudiated it as alleged by the plaintiffs. There is 
obviously, therefore, no question between the plaintiffs and the Govern- 
ment, but their only dispute is with the defendants, who have denied their 
right. We have then to examine Act XXIII of 187 L to see if it contains 
any prohibition to suoh a dispute being made the subject of determination 
by a Civil Court, and in doing so it is appropriate to hear in mind what 


(1) 1 B. 75 
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was said by Westropp, C.J.. in Rarji Mandlik v. Dadaji Desai (l), that 
an enactment oi a character so arbitrary as Acfc XXIII of 1871, which 
purports to deprive the subject of his right to resort to the ordinary courts 
of justice for relief in certain cases, ought to be construed strictly, and the 
Court should not extend its operation further than the language of the 
Legislature requires.” (See also Gurushidgavda v. Rudragavdati ) (2). 
It must be admitted that the moneys claimed by the plaintiffs are a grant 
of land revenue, which by s. 3 of the Act in question **’ includes anything 
payable on the part of Government in respect of any right,” &c., and that 
‘pvivia facie they would come within the prohibitions of s. 4 and the accom- 
panying provision of ss. 5 and 6, and the suit would accordingly be barred, 
no sanction confessedly having been obtained to its institution. It remains 
then to be seen whether there is any saving clause in the Act to relieve the 
plaintiffs from the difficulty, and it is obvious that if s. 9 does not help them, 
there is no other provision that will. It is to be observed in regard to 
s. 6 th at, [399] while a Ci vil Cou rt may take cogni za n ce of claims to money 
payable on the part of Government in respect of a right upon receiving a 
certificate, “ it shall not make any order or decree in any suit loliatever by 
which the liability of Government to pay any such pension or grant as 
aforesaid is affected directly or indirectly.” 

Now it seems to us that taking s. 6 in contradistinction to s. 9, the 
kind of claim which is contemplated by the former section is one where, a 
pension or grant being admitted by Government, there are several claim- 
ants to the right to receive it, in whole or in part, the merits of whose 
respective claims may well be adjudicated upon by a Civil Court, for the 
purpose of informing Government as to the proper person or persons, to 
whom, so long as such pension or grant is continued, it shall be paid, 
though such adjudication in no way binds Government to continue, to 
pay it. In such a suit it can readily be seen why Government should 
be regarded as having an interest in the sense that, being ready and 
willing to pay the pension or grano, it desires to pay it to the right person. 
Reading ss. 5 and 6 together, they seem to us to provide for two alternative 
methods of treatment for claims of the kind wo have mentioned : first, by 
application to the Collector and by an order made by him, or, if he thinks 
it more suitable, by a trial of the claim in a Civil Court on his certificate. 
In the present case, however, the existence of the grant, the right to which 
is claimed by the plaintiffs, and the plaintiffs’ right thereto, are not only 
not denied by Government, but. on the contrary, they are admitted, and 
the matter simply stands thus, that the plaintiffs, as the assignees of the 
Government revenue payable on certain land, whose right thereto is 
admitted by Government, are primarily suing the defendants, who admit- 
tedly are bound to pay such revenue to somebody, for arrears due to them 
as such assignees. Were the suit limited to this relief merely, it would, 
under the terms of s. 93 of the Rent Act, lie exclusively in the Revenue 
Court. But the defendants, not claiming that the land is revenue-free, 
have denied the title of the plaiutiffs as assignees, and have thus driven 
them into a Civil Court to establish their title, not as against counter- 
cluimants to the assignees’ right, but as against persons who withhold 
revenue, which is iocontestibly payable by them, to others, whose right 
thereto is admitted by Government. It seems to us [400] that such a 
suit only lies in the Civil Court, that it is one within the spirit of 8. 9, and, 
as such, is saved from the prohibition of s. 4, and that the learned Judges 
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view was erroneous, and that the suit to which the ruling of the Bombay 
Court in Bibaji Hari v. Rajaram B illub (1). upon which he relied 
applies, is distinguishable from the present in the particulars to which we 

have referred. 

We decree the appeal and, reversing the decree of the Judge, restore 
that of the first Court. Tne plaintiffs to have their costs in aU Courts. 

Appeal decreed . 


10 A. 400 = 8 A.W.N. (1838> 74 = 13 Ind. Jur. 73. 
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Before Mr. Justice Straight and Mr. Justice Tyrrell. 


BALMUKAND ( Decree-holder ) v. Pancham {Judgment-debtor) J 

[17th February, 1888.] 

Pre-emption — Conditional decree — Appeal— Pur chase -money — Costs — Civil Procedure 
Code , ss. 214, 583. 

A Court of first instance decreed a claim for pre-emption conditionally, on the 
pre-emptor paying into Court Rs. 125 within a t-pecified period, and al?o awarded 
the pre-emptor Rs. 39-9 0 as his costs in the suit. Within the specified period 
the pre-emptor paid into Court the Rs. 125, and su frequently executed his decree 
for costs, by d rawing out therefrom the Rs. 39-9-0. After this the decree was 
modified on appeal, the appellate Court raising the Rs. 125 piyable as ihe condi- 
tion of pre-emption to Rs. 200, end reversing the first Court’s order as to co^ts. 
Within the period specified in the appellate Court’s decree the pre-emptor ptid 
into Court the further sum of Rs. 75. Subsequently the vendee, defendant, 
applied to the Court under s. 583 of the Code of Civil Procedure to have the 
property in suit restored to him, ccnteniing that the pre-emptor had failed to 
pay the full Rs. 200 within the prescribed period. 

Held by Straight, J., affirming the judgment of Mahmood, J., that this conten- 
tion must fail ; that the payment of Rs. 125 due under the first Court’s decree 
could not be said to have been reduced by the pre-emptor subsequently executing 
agiinst the amount so paid the order of that Court in his favour for costs, and 
that the subsequent payment of Rs. 75 within the period prescribed by the appellate 
Court satisfied the requirements of that Court’s decree, subject to tbo judgment- 
debtor’s right to reoover the costs realized iu execution of the first Court’s decree. 

Held by Tyrrell, J., contra, that although the pre-emptor had once made a pay- 
ment, which for a few days was a compliance with the first Court’s decree, such 
compliance became immaterial when that decree was modified on appeal, and as 
he had never had in any Ceurt a credit for Ri. 20D, as roqutred by the appellate 
Court’s decree, which alone was tho decree in the cause, he had failed to fulfil the 
condition essential to pre-emption, and therefore the defendant’s application 
should be allowed. 

[R., 34 A. 596 (597) = 10 A.L J. 153= 15 Ind. Ois. 337 ; D., 3 P.W.R 1913.] 

[401] This was an apDeal, under s. 10 of the Letters Patent, from a 
judgment of Mahmood. J. 

The facts are sufficiently stated in the judgments of the Court. 

Lala Moti Lai Nehru , for the appellant. 

Lala Jokhu Lai , for the respondent. 

Mahmood, J. — The facts necessary for the disposal of this appeal 
may he briefly recapitulated as follows : — 

One Musammat Utnedi Kuar, by a sale-deed executed on the 10th 
July, 1883, sold the property now in suit in favour of Balmukand, the 

• Appeal No. 7 of 1887 under s. 10, Letters Patent. 

(1) 1 B. 75. 
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appellant before me. That sale appears to have b 9 en made in contraven- 
tion of the pre-emptive right possessed by Pancham, the respondent 
before me, and he sued for the enforcement of that right, and on the 20th 
December, 1883, obtained a decree awarding him the pre-emptive right 
and possession of the property on payment of a sum of Rs. 125, together 
with costs. From that decree an appeal was preferred by the purchaser, 
Balmukand, and the lower appellate Court, which had to deal with that 
case, decreed the appeal so far as to increase the sum of Rs. 125 to Rs. 200 
as consideration of the sale, and in regard to costs that Court decreed that 
the parties shoull pay their own costs. The decree specified that the 
sum of Rs. 200 was to be deposited by the pre-emobor within a month of 
the tim i when that Court’s decree would become final, by which it must 
be understood, as has been held in more than one ruling, to be the date 
upon which the period of limitation for an appeal would expire. 

In the meantime it appears that Panehara, respondent, having obtain- 
ed the decree of the first Court dated the 20bh December, 1833, went 
with Rs. 125 to the Court which passed that decree, on the L5bh January, 
1884, and on that date deposited the sum of Rs. 125 which that decree 
directed. The deposit was undoubtedly within the time allowed by that 
decree, and there is no question that it was a valid deposit of the purchase- 
money. Bub the decree under which the deposit was made also awarded 
costs amounting to Rs. 39-9-0 to Panehara, and it appears that subsequent- 
ly, by executing that decree, he roalizod the sum last mentioned from the 
Court on the oth March, 1834. Both these facts [102] are antecedent, 
of course, to the appellate Court’s decree of the 18th April, 183 4. It then 
appears that, in obedience to the latter decree, the said Panehara deposited 
a sum of Rs. 75 on the 14th M ty, 1834, in order to make up the earlier de- 
posit of Rs. 125 up to the sum of Rs, 200 as required by the appellate 
Court’s decree. 

Certain proceedings then appear to have taken place in the Court of 
first instance, bo which it is nob necessary to refer beyond saying that 
they led bo an application for review of judgment preferred by B Umukand, 
the present appellant, bo the lower appellate Court, praying for review of 
that Court’s decree of the 13bh April, 1834. The application appears to 
have been granted, and the decree of the 18th April, 1834, was consider- 
ably modified in respect of the orlar as to costs, and such modification is 
indicated in the order passed upon review dated the 3rd February, 1835. 

It is the decree as modified by this lasc- mentioned order in respect 
of which Balmukand presented the application from which this appeal 
has arisen. The application was made on the 6bh June, 1885, praying 
that the property in respect of which Panehara had succeeded in enforcing 
pre-emption might be restored to the applicant, because Pancham had not 
deposited the whole amount of Rs. 200 within the period limited either 
by the decree of the 18bh April, 1884, or by the amended decree of the 
3rd February, 1885, inasmuch as he had taken away the sum of Rs. 39 9-0 
as costs under the decree of the first Court dated the 20bh Dsceraber, 
1883, which decree, as I have already mentioned, had been modified by 

the lower appellate Court as to costs. 

Both the Courts have rejected this contention upon the ground that, 
under the circumstances of the case, Pancham, the pre-empbor, had 
fulfilled the conditions of the lower appellate Court’s decree in respect of 

the deposit of Rs. 200. ^ _ 

I am of opinion that the conclusion at which the lower Courts have 

arrived is sound under the circumstances of this case. In the first place, 
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the first Court’s decree of the 20th December. 1883, was duly obeyed by the 
pre-emptor Pancham when ho made the deposit of Rs. 125 on the loth 
January 1881, and it was in due obedience to that same decree that he 
realized the sum of Rs. 39 9-0 on the 5th March, 1881. as the costs of the 
litigation to which he [403] was declared entitled bv that Court’s decree. 
The lower appellate Court’s decree of the 18th April, 1881, which increased 
.the amount of Rs. 125 to the sum of Rs. 200, was also duly obeyed ny 
Pancham the pre-emptor, when he made the additional deposit of Ks. (D 
-on the 14th May, 1884. The effect of such deposit was that, as a matter 
-of fact. Rs. 200 were deposited in obedience to the decree of the 1.8th 
April, 1884, which decree in this respect was not modified by the decree 

•passed on review dated 3rd February, 1885. 

What is argued now is simply the question that because on the 5th 

March, 1834, Pancham, the pre-emptor, took away the sum of Rs 39-9 0 
in execution of the decree of the 20uh Deceraher, 1883. it was his duty, in 
obeying the decree of the appellate Court of the 18th April, 1884, to have 
deposited on the 14th May, 1684. not only the sum of Rs. 75 but also the 
sum of Rs. 39-9-0 which he had already taken away as I have mentioned. 
It appears to me that this contention involves a conclusion between two 
different matters which require consideration in this case. Whether or 
not the order whereunder Pancham took away Rs, 39-9-0 on the 5th March, 
1884, was a legal and valid order is one question, and the question 
whether the deposit of Rs. 125 made on the loth January, 1884, and the 
additional deposit of Rs. 75 made on the 14th Mav. 1884, did or did not 
amount- to a deposit of Rs. 200 within the meaning of the appellate 
Court’s decree, is another. It is only the last question I am called unon 
to consider. I hold that the lower appellate Court’s decree being dated the 
8th April, 18S4, and the two deposits aggregating to Rs. 200 having been 
made within the time fixed, the pre-emptor did not forfeit the pre-emptive 
rights which had been declared in his favour by that decree. The terms 
of s. 214 of the Code which relate to such mattsrs contain no provisions 
that under conditions of this character the right already established, 
proved, and decreed should he vitiated simply because bv an order of the 
Court, erroneous or not, a portion of the price deposited was returned in 
execution of a decree. It is not necessary for me to decide any question as 
to the order whereunder Rs. 39-9-0 were taken by Pancham, hut I think I 
may say, that in circumstances such as these, it is likely, there is still 
open to the present purchaser 13 tl mu- [404] kand, appellant, the remedy 
to obtain restitution of the sum of Rs. 39-9 which Pancham took away 
under the order of the Court, and that such remedy coul 1 he obtained 14V 
him under the appellate decree of the 18th April, 1884, amended as ir. was 
on the 3rd February, 1885. Upon the general principles relating to the 
doctrine of restitution, I need only refer to the case of Jasnwit S>n<fk v. 
Dip Singh (l). Tins being so, [ do not think that the plea urged on 
behalf of the appellant is sustainable. I dismiss this appeal with costs. 

Tno defendant appealed from this decision under s. 10 of the Letters 
Patent. 

The parties wore represented as before. 

JUDGMENT. 

STRAIGHT, J. — I concur with mv brother Mvhmool’< >u Ignvmt in 
'Single Ronoh. It seems to me that when the Munsif accented the Rs. 125 
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on the 15fch of January, 1884, as satisfying the condition contained in the 
decree of the 20th December, 1883, and pnt the pre-emptor in possession, 
the purchase price directed therehy to be paid rau 9 t be taken to have been 
then and there pro tanto discharged, and the pay raent ought, in my opinion, 
to hold good, in any event, as and for the full amount of Rs. 125. The fact 
that upon another application and by way of executing the decree, which 
by the payment of the Rs. 125 had become absolute in favour of the pre- 
emptor and so capable of execution for his costs, a sura of Rs. 39 9-0 was 
on the 5th March, 188-4, paid to the decree-holder in respect of such costs, 
does not appear to me to alter or qualify the nature of such payment any 
more than could be the case where a debtor who has paid a sum of money 
to his creditor for the liquidation of a specific debt, which is accordingly 
written off as specified, can be said to reduce such payment by trio amount 
of any subsequent loan taken by him from the creditor. Qua the Munsif’s 
Court which admitted the decree to execution on payment of the Rs. 125, 
the whole amount was held to the credit of the vendee from the 15th 
January, 1884, to the 1st of March, 1884, and he might have withdrawn it 
at any moment. On the 1st of March it stood as money belonging to the 
vendee, against which the pre-emptor was entitled to execute for his costs, 
and that the [405] Court so regarded it is evident by its first naving out 
the Rs. 39 9 and subsequently receiving the Rs. 75 on the 14th Msy, 1884, 
as sufficiently making up the Rs. 200. which the appellate Court had 
found to be the true price and had called upon the pre-emptor to deposit. 
The Court having accepted the Rs. 75 as satisfying the requirements of 
the appellate decree, it would, in my opinion, be most inequitable to hold 
that it did not, more particularly as the pre-emptor has in the proceedings 
the subject of the present aDpeal, expressed his willingness to refund the 
costs he realized, and for aught that appears to the contrary, has all along 
been ready to do so. In dealing with the anneliahe decree, I think tho 
Courts were justified in regarding the Rs. 125, pa ; d in compliance with 
the Munsif’s decree, as a payment to that amount on account of the 
Rs. 200 subsequently ordered to be paid by the appellate C)urt, and as in 
no way involved iu distinct questions arising between the parties in reference 
to costs. I am nob prepared, therefore, bo hold that the Courts below, 
whose orders my brother Mahmood has upheld, were wrong in baking the 
view that there had been no default on the part of the pre-emptor, and I 
therefore dismiss the appeal with costs. 

TYRRELL, J. — On the 20bh December, 1883, Pancham, respondent, 
got a decree under s. 214 of the Civil Procedure Code, enforcing his right, 
of pre-emption as against Balmukand, appellant, on coudition of his pay- 
ing Rs. 12) as purchase-money within a specified time. This decree also 
awarded Rs. 39-9-0 as costs by Balmukand to Pancham. 

On the 15th January, 18S4, Pancham naid this purchase-money of 
Rs. 125 into Court and obtained from the Court possession of the estate 
in suit. 

On the ofch March, 1894, Pancham drew out of the hands of the Court 
Rs. 39 9 0 from the purchase-money he had deposited, reducing it thus to 
a sum of Rs. 85-7-0. 

On the 18th April, 1894, the appellate Court, on the appeal of the 
vendee Balmukand, decreed that the true purchase-money payable to the 
latter by Pancham was Rs. 200 instead of Rs. 125, and it cancelled the 
award of Rs. 39-9-0 as costs payable by Balmukand to Pancham. By this 
decree then, which is the only [406] decree to be looked to in the execu- 
tion of the case, Pancbam’s possession of the estate was made conditional 
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on his putting the Court executing the decree in a position to pay over Rs. 
200, and no less sum, to Balmukand. Now at the date of this decree Pan- 
oham had a credit by way of deposit in the Court of first instance, which 
was charged with executing the decree, to the amount of Rs. 85 7-0 only. 

On the 13th May, 1884, he deposited Rs. 75 only, making a total 
deposit of Rs 160-7-0 only as the purchase-money of the estate. On the 
3rd February, 1885, it was brought to the notice of the appellate Court that 
its decree of the 18th April, 1884, had omitted to provide for the costs of 
the vendee on the contingency of the pre-emptor not paying the purchase- 
money. The Court amended its decree by declaring that the pre-emptor 
failing to pay the purchase-money decreed should pay the vendee Rs. 36-11-0 
as his costs. It is obvious that the appellate Court would not have 
allowed this motion for review, which would have been futile and super- 
fluous, if it had regarded Pancham as having complied with its order by 
depositing Rs. 75, only as mentioned above. On the 6th June, 1885, the 
vendee Balmukand applied to the Court, under s. 583 of the Civil Procedure 
Code, to have the property restored to him in consequence of Pancham’s 
failure to pay the full purchase-money within the decretal period. Both 
the Courts below, and Mahmood J., here, sitting in jurisdiction over 
second appeals of small value, have held that Pancham had complied with 
the decree ordering him to pay Rs. 200 as purchase-money to Balmukand. 
The main reason for this view seems to be that Pancham did actually 
once make a payment which at the moment, and for a few days, was a 
compliance with the decree of the Court of first instance. But it seems 
to me to be undeniable that Pancham has never complied with the decretal 
condition of the true decree in the case, the decree directing payment of 
Rs. 200. The decree of the Court of first instance passed out of existence 
on the 18th April, 1884, and we need not consider whether the pre-emptor 
may have complied with its terms or not. It seems to me to be 
undeniable that the pre-emptor has not at any moment of time from the date 
[407] of the institution of his suit, to the present hour, had a credit in 
any Court for Rs. 200, and that he has, therefore, failed to fulfil the con- 
dition essential to his possession of the vendee’s estate under the decree in 
the suit. I fail to see how his profession of willingness now, to complete 
the payment long after the expiry of the decretal period, can alter his 
position for the better in this respect. 

Under these circumstances, I think the Courts below were wrong, 
but as my brother Straight's decree is decisive of the appeal to the con- 
trary, it is unnecessary to formulate the order which, from my point of 
view, should have been made in the case. 

Appeal dis?nissed. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt. y Chief Justice, and Mr. Justice Tyrrell . 

Ramadhin and another ( Plaintiffs ) v. Mathura Singh and 

OTHERS {Defendants).* [2nd March 1888. J 

Hindu Law — Hindu widow — Gift by Hindu widow of her own interest and that of 

consenting reversioner. 

A Hindu widow iu possession can, with the consent of a reversioner, make a 
valid gilt which will operate so far as the interest of the widow and that of the 
consenting reversioner are concerned. Rany Srimuty Dibeah v. Rany Koond 
Luta r 1 » Rooer Goolab Singh v- Rao Kurun Singh (2) Sia Dasi v. Gur Sahai (3) 
and Raj Bultubh Sen v. Oomesh Chunder Rooz, <4) referred to. 

Ramphal Rai v. Tula Kuari (5) distinguished. 

One Lachman Singh died some years ago leaving a widow Dharm 
Kuar, and a daughter, Piari Kuar. He was possessed of an eight-anna 
share in mauza Kharsa and some houses and gardens. On his death his 
widow inherited the same, and her name was recorded in respect thereof. 
On 25th March, 1879, she excuted a deed of gift of the property in favor* 
of one Himmut Singh, a son of her daughter, Piari Kuar. It was stated 
in the deed that the gift was made with the consent of Piari Kuar. Dharm 
Kuar died in September, 1879, leaving her daughter and two sons by her, 
viz„ the said Himmut Singh and Bhawani Singh. 

[408] By a sale deed dated 26th June, 1879, Himmut Singh conveyed 
half of the eight-anna share in the mauza to the plaintiffs in considera- 
tion of Rupees 7,700. Soon after this Himmut Singh died, and he could 
not therefore get the sale-deed registered. 

After his death the plaintiffs applied to the Revenue Court for entry 
of their names in respect of the four-anna share conveyed to them, but on 
the objection of the minor son of Himmut Singh the application was re- 
fused. Plaintiffs thereupon instituted this suit for possession of the said 
four annas with mesne profits, against Mathura Singh, the minor son of 
Himmut Singh, Piari Kuar, and Bhawni Singh, brother of Himmut 
Singh. 

Mathura Singh contended that Dharm Kuar was not competent to 
make the gift, and on the death of Dharm Kuar the entire estate devolved 
on Piari Kuar, and the sale deed executed by Himmut Singh became void 
on the death of Dharm Kuar. 

Piari Kuar also contested the suit on the above grounds, but she had 
in a previous suit admitted that the gift by her mother was made with 

her consent. < 

The subordinate Judge holding that property inherited by a Hindu 

widow cannot fie alienated by her, and relying on Ramphal Rai v. Titla 
K'uari (5) dismissed the suit. Plaintiff appealed and defendants contended 
that the only interest that passed under the gift was the life-interest of 
the widow, and that the consent by the daughter to the gift by her mother 
would not affect her interest. It was further contended that there could 
be no gift by the daughter of her reversionary interest. 

* First Appeal, No. 110 of 1886 from a decree of Munshi Kulwant Prasad, Subordi- 
nate Judge of (lawn pore, dated the 19th February, 1886. 

(1) 4 M. I. A. 292. (2) 14 M. 1. A. 176. (3) 3 A. 362. (4) 5 C. 44. (6) 6 A. H6* 
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Hon. T. Conlan and Hon. Pandit Ajudhia Nath y for the appellants. 

Babu Jogindro Nath Chaudhri , for the respondents. 

JUDGMENT. 

Edge, C. J., and Tyrrell, J. — This is an action for possession of 
a four-anna share and for mesne profits. 

The case of the plaintiff is that one Dharam Kuar, the Hindu widow 
of Lachman Singh, on the 25th March, 1879, with the consent of her 
daughter Peari Kuar, a defendant, made a gift of an eight-anna zemin- 
dari share to Peari Kuar’s son Himmat Singh, and that on the 26th July, 
1879, Himmat Singh, having obtained [409] possession, sold a four-anna 
share of the eight annas to the plaintiff for Rs. 7,700. The plaintiffs 
applied in 1880 or 1881 for mutation of names. That application was 
successfully resisted by Himmat Singh’s son Mathura Singh. Mathura 
Singh was the original defendant in the action. After the commencement 
of the action, Peari Kuar, Himmat Singh’s mother, and Bhawani Singh, 
a son of Peari Kuar and brother of Himmat Singh, were made 
defendants. It is here admitted on the arguments that Peari Kuar did 
in fact consent to the gift which was made by Dharam Kuar, and not 
only consented to the gift by Dharam Kuar of her life interest but 
also of the life interest of Peari Kuar. It could not have been contended 
on the evidence in this case that Peari Kuar did not consent to that 
extent. We have before us the written statement which was filed by Peari 
Kuar in the case of Modho Singh and others on 25th July, 1879. That 
statement, as explained by Peari Kuar’s evidence, is conclusive on the point, 
and corroborates the statement contained in the deed of gift of March, 1879. 
Dharam Kuar died in September, 1879. On these facts it has been contended 
that the only interest which passed under the deed of gift to Himmat Singh 
was the life interest of Dharam Kuar, and that the consent of Peari Kuar 
to the gift made by her mother would not affect Peari Kuar’s interest. It 
has also been contended that there could be no gift by Peari Kuar of her 
reversionary interest ; as she could not give possession of the property at 
the time of the gift in 1879. The Subordinate Judge found in favour of 
the defendant on the ground that Dharam Kuar bad no power to make the 
gift, and that Peari Kuar was not competent to give her consent if in fact 
she had done so, and he relied in support of that finding in law on the case 
of Ramphnl Rai v. Tula Kuori (1). The case there, was one in which 
another reversioner was impeaching a gift made by a Hindu widow in 
possession with the consent of her then next reversioner. That case would 
no doubt have a bearing on the present, if it were necessary for us to decide, 
whether or not the plaintiffs became entitled to more than the life inter- 
ests of Dharam Kuar and Peari Kuar. In this case we have only to consider 
whether the plaintiffs wore entitled to possession and to the mesne profits 
claimed, and wo are invited only to consider [410] that question. We 
have not here to consider who will be the person entitled to the four annas 
share on the death of Peari kuar. That is a question which wo leave to 
be docidod in a further action when the time comes. Wo are of opinion 
that it is quite clear that a Hindu widow in possession can. with the consent 
of a reversioner, make a valid gift, which will operate so far as the interest 
of the widow and that of the consenting reversioner, in this case Peari Kuar, 
are concerned. It appoars to us that that is the principle to be found in the 
judgment in the Privy Council case of Rani/ Srimnig Vibeah v. Rang Koond 
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Luta (1) and in the judgment of the Privy Council in Kooer Goolab Singh 
v. Rao Kurun Singh . (2). The judgment of this Court in Sia Ddsi v. 

Gur Sahai (3) and in the judgment of the Calcutta High Court in Raj 

Bullubh Sen v. Oomsh Chunder Rooz (4) support the view of the law 
which we hold. 

There is uncontradicted evidence here that the sale-deed of the 26th 
1879, was a genuine sale- deed and that the consideration therein 
mentioned passed. We find as a fact that the sale of 26th July, 1879, 

was a genuine sale, and that the consideration mentioned in the sale-deed 
passed. 

The plaintiffs are entitled to the possession of the four annas share 
at least for the life-time of Peari Kuar ; they are also entitled to mesne 
profits as against Mathura Singh, defendant, from the commencement of 
the suit to the date of our decree. We decree accordingly, and we direct 
an enquiry under s. 212 of the Code of Civil Procedure to be made by the 
Subordinate Judge as to the amount of mesne profits and direct him to 
report to us, when we will make further orders. The appeal so far will 
be allowed with costs. We make no declaration as to the title of the 
rights of the parties at the death of Peari Kuar. 


Appeal decreed. 


10 A. 411 = 8 A.W.N. (1888) 149. 

APPELLATE CIVIL. 

[411] Before Sir John Edge, Et ., Chief Justice , and Mr. Justice 

Mahmood. 


Ram Narain ( Defendant ) v , BlSHESHAR Prasad (Plaintiff) .* 

[27th March, 1888.] 

Civil Procedure Code , s. 13, explanation v. — Joint Hindu family — Suit against two 
members — Second suit against third member — Resjudicata . 

The plaintiff sued the father and [brother of defendant for trespass to a wall. 
His right to the wall was denied, but he obtained a decree. On executing the 
decree he was resisted by the defandant, who claimed the wall as his ancestral 
property and alleged that he was no party to the suit in which decree had been 
obtained against his father and brother. His claim was registered as a suit 
under s. 331 of the Code of Civil Prodcedure. Plaintiff contended that defen- 
dant was concluded by the decree obtained against his father and brother. 

Held that a Hindu son in a joint family becomes entitled by reason of his 
birth and in his own right, a right which he can enforce against his father J he 
does not claim under his father within the meaning of s. 13 of the Civil Proce- 
dure Code. 

Held also that the defendants in the former suit did not claim any right in 
common for themselves and others within the meaning of Explanation V. of 
s. 13 of the Code of Civil Procedure. 

The case of Narayan Oop Habbu v. Pandurawga Oanu (5) distinguished. 

£F. — 29 A, 1 = 3 A.Ii.J. 644 = A.W.N. (1906) 242 ; R.— 27 A. 37 (45) = 2 A.I< J. 237 = 1 
C L.J. 46 ; (1913) M.W.N. 96 (99) = 24 M.L.J. 79 ; D. — 141 P.R. 1908.J 

Bisheshar Prasad sued two members in a joint Hindu family for 
trespass to a certain wall. These members were the father, C hhotu, and 

• Second Appeal, No. 1978 of 1886, from a decree of C. Donavan, Esq., District 
Judge of Benares, dated the 4th September, 1886, reversing a decree of Pandit Rajnath, 
Munsif of Benares, dated the 17th April, 1886. 

(1) 4 M., I. A. 292. (2) 14 M., I. A. 176. (3) 3 A. 362. (4) 5 C., 44. (5) 5 B. 685. 
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AH6 of his sons. Ram Prasad. They alleged that the wall did not belong 
to the plaintiff, but to them. The dispute was referred to arbitration, 
and the arbitrator decided in favour of the plaintiff, who obtained a 
deeree in accordance therewith. When the plaintiff took out execution 
of his decree, he was resisted by Ram Narayan, the second son of Chhotus 
on the ground that the wall was ancestral property, and he was no party 
to the decree obtained against his father and brother. The result of this 
obstruction was the registration of Ram Narayan’s claim as a suit 
between the plaintiff and him. The plaintiff: pleaded res/udicata , this 
plea being founded on the decree lie had obtained against Chhotu and 
Ram Prasad. The Court of first instance disallowed his plea, and found, 
that the wall did not belong to the plaintiff, and altered the former decree, 
On appeal by the plaintiff the lower appellate Court held that the former 
decree was binding on Ram Narayan, defendant, [412] and reversed the 
decree of the first Court in this case in so far as it altered the former decree. 

The defendant appealed to the High Court. 

Hon. T. Conlan and Munshi Sukhram for the appellant. 

Mr. Howell and Munshi Juala Prasad , for the respondent. 


JUDGMENT. 

Edge, C. J. — The plaintiff in'this suit had in a previous suit sued 
a father and son, alleging that they had wrongfully opened a door in a cer- 
tain wall which stood on his land. That was really an act of trespass, 
The defendants, amongst other defences, alleged that the wall in question 
was their property and stood on their land. The matter was referred to 
an arbitrator. The plaintiff got an award in his favour and on that award 
a decree was passed on the 26th September, 1885. The defendant in this 
action opposed the execution of the decree upon that award and on the 
ground that he was no party to the action. It appears that the defendants 
in the former action and the defendant in this action were and are 
members of a joint Hindu family ; one of the defendants in the former 
action being the father, the other being the son. The lower appellate 
Court considered that this case came within Explanation V of s. 13 of the 
Code of Civil Procedure, and held that the present defendant was conclud- 
ed by the findings of the arbitrator, although personally he had not been a 
party to the former action or award. The lower appellate Court also 
found that the present defendant was aware of the proceedings which 
were being taken in the former action. I think that we should be 
careful in applying Explanation V. of s. 13 of the Code of Civil Proce- 
dure, and that the Explanation should not be applied to any case 
which does not come within the very wording of that Explana- 
tion. The defendants in the former action did not claim any right in 
common for themselves or others within the meaning of Explanation V. 
What they said was, you cannot maintain your action because the wall is 
ours. They said nothing about other persons being equally interested in 
the wall, nor does it appear that they were sued or defended the action as 
representatives of the family. Mr. Juala Parsad for the respondent frankly 
admitted that Explanation V, did not not apply to this case. We think 
it does not. He, however, contended that s. 13 of the Code of Civil 
Procedure did apply. The parties here were [413] not the same parties 
. as those in the tormer action, nor can the defendant here he said to claim 
under either of the defendants in the former action. The Hindu son in a 
joint family, as I understand the law, becomes entitled by reason of his 
birth and in his own right, to a right which he can enforce against his father. 
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He does not claim under his father within the meaning of s. 13 of the 
Code of Civil Procedure. A person is said to claim under another when 
he derives his title through that other by assignment or otherwise. We 
have been pressed with the case of Narayan Gop JSabbu v. Paridurang 
Garni (1). In that case the learned Judges found that the other members 
of the Hindu family whom they held to be bound by the previous proceed- 
ings had been actually assenting members of the Hindu family, who 
had assisted in the previous proceeding the manager of the Hindu family. 
They evidently treated that manager as a person who had conducted the 
previous litigation as the representative and on behalf of the whole family. 
Here the only thing that appears is that the present defendant knew that 
the previous action and arbitration was going on. We have also been 
pressed with cases in which it has been held that a decree obtained against 
a Hindu father for a debt, is binding against the other members of a Hindu 
family. Those cases are not analogous to the present. They depend, I 
think, more on the obligation of a Hindu son to pay his father’s debts not 
improperly incurred, and upon the presumption in some of those cases 
that the action was brought against the father as the representative of the 
family and the family property. On the face of this case I see no such 
presumption. In fact, if the father was sued as representative of the 
Hindu family, it is not easy to see why one of his sons, namely, 
Ram Prasad, was made a defendant with him. In my opinion s. 13 of 
the Code of Civil Procedure does not apply to this case, and in coming 
to this conclusion, I am supported by the judgment of my brother 
Straight in Ramanand v. JColeshar (2'. The lower Appellate Court has 
not gone into the merits of the case. The case will be remanded for trial 
under s. 562. This appeal is decreed, and the decree of the lower 
Appellate Court set aside ; the costs will abide the event. 

Mahmood, J. — I concur. Remanded. 


10 A. 414 = 8 A. W.N. (18B8i 129 = 13 Ind. Jur. 76. 

RE VISIONAL CRIMINAL, 

[414] Before Mr. Justice Tyrrell. 


Queen-Empress v. Munna Lal and another.* 

[27th March 1888.] 

Criminal Procedure Code-, s. 289 — “ No evidence ” — Acquittal of accused without taking 

opinions of assessors — Criminal Procedure Code t s. 637'. 

The words “ there is no evidence ’’ in s. 289 of the Code of Criminal Procedure, 
1882, cannot be extended to mean no satisfactory, trustworthy or conclusive 
evidence ; but the third paragraph of the section means that if at a certain stage 
of a Sessions trial the Court is satisfied that there is not on the record, any 
evidence which, even if it were perfectly true, would amount to legal proof of 
the offence charged, then the Court has power, without consulting the assessors, 
to record a finding of not guilty. 

But where a Court so acts only because it considers the evidence for the prose- 
cution unsatisfactory, untrustworthy, or inconclusive, it acts without jurisdiction, 
and its order discharging the accused is illegal. Even if not illegal for want of 


• Application for Revision, No. 135 of 1888, of the order passed by H. D Moule 
Esq., Sessions Judge of Cawnpore, dated 13th September, 1887, acquitting Munna Lal 
and Badri, committed for trial to the Court of Sessions on a charge under s. 302, 

Indian Penal Code. 

(1) 5 B. 685. (2) A. W.N. (1887) 217. 
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jurisdiction, such action is a serious irregularity, which may or perhaps must 
have ciused a failure of justice within the meaning of s. 537 of the Code of 
Onmiual Procedure. 

In the matter of the petition of Naraiii Das (1) referred to. 

F. t 9 C.P.L R. 24 (25) <Cr) ; Appr , 16 B. 414 (422) ; R., 24 M. 523 (536) =2 Weir, 346.] 

In this case two persons, named Munna Lai and Badri, were tried 
before the Sessions Judge of Cawnpore on a charge of murder. The Judge, 
at the close of the case for the prosecution, and without taking the opinions 
of the assessors, acquitted the accused by a judgment in the following 
terms : — 

“ I have without hesitation closed the proceedings in this case, with- 
out calling upon the accused to enter on their defence ; and I proceed, under 
the third clause of s 289 of the Criminal Procedure Code, to record a finding 
without taking the opinion of the assessors. The deceased, Sahib Bin, 
was taken out of a well in the accused’s compound, or Ihatah , dead. 
The medical evidence shows that there was one slight bruise on the 
deceased’s forehead and no other marks of injury. The surgeon gave 
it as his opinion that death had been caused by drowning, but could not 
speak positively on this point. The theory of the prosecution is this : 
that deceased was sent for by the accused on account of a dispute pending 
between them ; that he was beaten by the two accused with sticks in a large 
enclosure, or Ihatah , adjoining their house ; that this Ihatah is [4153 com- 
monly used as a thoroughare by all sorts of people going to and fro, and 
that it can also be easily seen into from various outside points ; that the 
beating took place at 10 A.M. on market day ; that the deceased was 
killed or stunned by the beating, and was then carried by the two 
accused to the large pucca well close by and thrown in ; that this crime 
was witnessed by a number of eye witnesses, most of them friendly to the 
deceased ; that not one of these witnesses interfered to prevent the 
murder ; that none of them made any remark on the subject to one another 
or to the accused ; that they, each and all, went quietly home and men- 
tioned what they had seen to none until sent for by the police, when the 
inquiry into the case began. 

Such a wildly improbable theory would have to be supported by 
the most absolutely reliable, consistent, and unprejudiced evidence to 
gain any belief whatever. But in this case, not only are the witnesses 
mostly prejudiced against the accused, hut there are gross discrepancies 
between the statements which they have made at various times, and 
improbabilities in their method of explaining difficulties, which would be 
sufficient to discredit a really probable and reasonable theory. 

It is not difficult to guess what really occurred in this case. But 
it is no part of the duty of this Court to frame conjectures unsupported 
by formal evidence. 

It is enough to say that the deceased must have either fallen into 
the well or thrown himself into it, for some reason which has not been 
fully disclosed. The whole body of evidence for the prosecution being 
utterly discredited, there are no grounds for framing any charge of a lesser 
offenco, such as assault or hurt, against the accused. They must be 
acquitted.” 

The complainant in the case, one Misri Lai, son of the deceased, 
applied to the High Court for revision of the Sessions Judge’s order, 
principally on the following grounds : — 
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“ 1. Because the order of the lower Court, under para 3 of s. 289 
of the Criminal Procedure Code is illegal, as it cannot be said that there 
was no evidence against the accused on the record. 

[416] “ 2. Because the learned Judge should have allowed the case 
to go to the assessors, and he and they should have decided on the 
credibility of the evidence. 

“ 3. Because the order of acquittal in this case, which was impro- 
perly given, was illegal, and should be set aside, and a new trial ordered.” 

Mr. W. Colvin , for the petitioner. 

Mr. G. T . Spankie and the Munshi Nawal Bihari Bajpai, for Munna 
Lai and Badri. 

Mr. G. E. Boss (Public Prosecutor), for the Crown. 


JUDGMENT 


TYRRELL, J. — This is an application arising out of a Sessions trial 
held at Cawnpore, in which Munna Lai and Badri were tried on a charge of 
murder, in a prosecution instituted on the complaint of one Misri Lai, the 
son of Sahib Din, deceased. The case for the prosecution appears to 
have been closed, the trial being held with the aid of assessors ; the 
examination of the accused had been put in evidence, and the accused had 
expressed their intention of calling witnesses, when the presiding Judge 
closed the trial holding that there was no evidence that the accused had 
committed the offence of murder, and the Judge proceeded to record a 
finding of acquittal. This application is made for revision of this order, 
on the ground that the Judge was not competent, under the circumstances 
of this case, to make such an order. The order was made under the third 
paragraph of s. 289 of the Code of Criminal Procedure. If there had been 
no evidence on behalf of the prosecution, the order was right and legal. 
On the other hand, if there wa 3 any evidence which would be legal proof 
of the guilt of the accused in the event of the evidence being held to be 
trustworthy, the order was illegal. 


Now, the Judge recorded that “a number of eye-witnesses had 
leposed to seeing Sahib Din murdered, but he refused to believe them, 
because he thought them prejudiced and discrepant in their statements. 
It has been argued by JMr. Spankie for the acquitted persons, Munna La 
and Badri, that the words "'there is no evidence in s. 289 of the Crimina 
Procedure Code maybe extended so as to mean no satisfactory , trustivort y • 
yr conclusive evidence\ but I do not think that this view is correct. 
were [417] to understand the words in this sense, it would be competent 
bo a Sessions Judge to exclude his assessors from their share o 6 p* 
whenever he thought the evidence unsatisfactory or inconclusive, 
might terminate anv trial before him without consulting the opinion an 
using the judgment of the assessors, by finding that the evidence was not 

bo be believed, and by directing a verdict of acquittal to be ™° or ° ed \ ** 
is clear that it is not the intention of the Legislature that the Sessions 
Judges should have such a power, or that assessors might be confcnea 
bhe function of giving their opinions on the ovidence, in those cases on V, 
in which t he Judge was inclined to believe the evidence for the prose 
cution. Several rulings have been cited here to-day in support of * 
contrary proposition. They are to be found in Queen v. Musammat Mina 
Nuggerbhotin (1), Queen v.- Bhugwan Ball (2), Queen v. Button Pass ( ). 


(1) 3 W. R. Cr. 6. 


(2) 15 W. R. Cr. 3. 
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in re Uurro Shaha (1), and Queen v. Matam Mai (2). I have no doubt 
that the meaning of the third paragraph of s. 289 of the Criminal Procedure 
Code is, that if at a certain stage of a Sessions trial the Court is satisfied 
that there is not upon the record any evidence which, even if it were per- 
fectly true, would amount to legal proof of the offence charged against the 
accused, then the Court has power, without consulting the assessors, to 
record a finding of not guilty. But the Sessions Judge, acting with the 
aid of assessors, has no such power because only he considers the evidence 
unsatisfactory, untrustworthy, or inconclusive. In my view a Court act- 
ing in this way acts without jurisdiction, and its order in discharging the 
accused is illegal. But I have been referred by the learned counsel for the 
■acquitted persons to a luling of this Court in the matter of the petition of 
Narain Dass , (3), in which procedure of this kind was designated as a 
serious irregularity.” I am willing to treat the order made by the 
Sessions Judge of Cawnpore, in this case, as being no more than a serious 
irregularity : and it would then be necessary to see whether, under s. 537 
of the Criminal Procedure Code, the irregularity was one which has occa- 
sioned a failure of justice. To my mind it is obvious that there may 
have been, and perhaps must have been, a failure of justice in conse- 
quence of the way in which the [4 1 83 trial has been held. It 
is obvious that the prosecution must have been prejudiced by the omis- 
sion of some important steps in the progress of the trial. The pro- 
secution was debarred from summing up the case, and the Sessions 
Judge precluded himself from the advantage of taking the opinion of 
the assessors upon the evidence. Serious effects might have been 
produced upon his mind, if he had had the advantage of the opinion 
•of the assessors, in a case, in which the whole question was, whether 
a considerable number of native witnesses of the lower ranks of life, 
had or had not told probable stories on behalf of the prosecution. 
And further, it is conceivable that if the case had proceeded to its legal 
termination, the proceedings which have since, in conseouence of the 
-Judge’s order of acquittal, been taken against the son of Sahib Din and 
against his witnesses, might not have been instituted. But whether the 
Sessions Judge’s order is illegal, as made without jurisdiction, or is a 
serious irregularity, I hold that it must be set aside, and I hereby set it 
aside and cancel all the proceedings held in the trial which terminated 
•on the 13th September, 1887. Acquittal set aside. 

10 A. 418 = 8 A.W.N. (1888) 93. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 


GADU Bibi AND OTHERS ( Plaintiffs ) v. Parsotam (Defendant ) .* 

[23rd March, 1888] . 

Limitation — Acknowledgment signed by one oj several partners — Act XV of 1877 (.Limi- 
tation .4ct(, s. ill. 

The word “ only ” in s. 21, of the Limitation Act (XV of 1877), is not to be 
treated as a surplusage. It means that the mere writing or signing of an acknow- 
ledgment bv one partner does not necessarily of itself bind his co-partner, unless it 

• Second Appeal, No. 1452 of 1886, from a decree of \V. J. Martin, Esq., District 
-Judge of Miraipur, dated the 16tb July, 1886, confirming a deoree of Baba lsn Prasad 
Subordinate Judge of Mirzapur, dated the 4th Mav, 1886. * 

|1) 1C W. R. Cr. 20. (2) 22 W. R.' Or. 34. (3) 1 A. 610. 
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cau be shown tbafc he had otherwise power to bind that partner for the purpose 

of making such acknowledgment, and in eff fCt purported so to bind him. 

[R.— 17 B. 173 (176), 12 Ind. Cas. 70 (72) =14 C.L.J. 639.] 

The facts of this case are stated in the judgment of the Court. 

Pandit Bishambar Nath and Munshi Juala Prasad , for the appel- 
lants. 

Munshi Hanuman Prasad and Mr. Simeon , for the respondent. 

JUDGMENT. 

[419] BRODHURST and Tyrrell, JJ. — The appellants are owners 
of a cloth business in Mirzapur. They sued the members of a firm called 
Sheoambar-Ram Narain for a balance, due on an account signed for the 
firm, by a member thereof named Mata Prasad. The Subordinate Judge 
of Mirzapur, who tried the original suit, gave the plaintiffs a decree against 
Mata Prasad only, exempting the other member of the firm, named Durga 
Prasad. The learned District Judge of Mirzapur in first appeal confirmed 
this view and refused the plaintiffs relief against Durga Prasad. 

Durga Prasad died after the institution of this appeal in this Court, 
and upon the application of the appellants, Parsotam, a minor under the 
guardianship of his mother, was brought into the appeal as respondent by 
an order of one of the Judges of this Court. A preliminary objection was 
taken to-day to the hearing of this appeal by the learned pleader of the 
respondent, who contended that the application to bring the legal 
representative of the deceased Durga Prasad on the record, not having 
been made within the period allowed by law, the appeal had abated. We 
disallowed this objection, as we held that the appellants had shown 
sufficient cause why the application was not made within the term 
allowed. We are satisfied that the appellants had no knowledge of the 
death of Durga Prasad, and under their peculiar circumstances, had no 
ordinary means of knowing about the death of Durga Prasad, until after 
the period of limitation for making the application had expired. 

As to the appeal itself, the learned District Judge found upon tho 
evidence before him that Durga Prasad was a member of the Sheoambar- 
Rira Narain firm. He also found that Mata Prasad had unquestionably, 
acknowledged a balance of Rs. 1,086 9 0 to be due on Pus badi 15, Sambat 
1940, from the firm of Sheoambar-Ram Narain to the plaintiffs in this ca ® 6 * 
He said: — “ I have compared and found this correct— Mata Prasad. Ibe 
learned Judge also found that this examination, comparison, and acknow- 
ledgment of the debt due by the Sheoambar-Ram Narain firm to the 
plaintiffs, was effected by this Mata Prasad in the ordinary course of tt© 
partnership business of that firm. He found that Durga Prasad had simi- 
larly signed for the firm and made acknowledgments for the firm on on 
occasions. He held that Durga Prasad by his [420] conduct ind ’ ca ® 
that he had authority to act as the agent of his partner, Mata Prasad, a 

' similarly Mata Prasad had authority to act as the agent of his part 

Durga Prasad. In other words, the learned Judge found that . 
acknowledgment and signature of this entry was a transaction such as 
contemplated in 8. 251 of the Indian Contract Act. Hav.ng found 

these faces, the learned Judge would have proceeded to g 
plaintiffs the relief they claimed against Durga Prasad, if he &n 

conceived that he was precluded by the terms of s. 21 of the 
limitation Act, from giving effect to the acknowledgment against Durga 
Prasad. We think that in this point the learned District Judge 
wrong. The section in question is as follows : 
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** Nothing in ss. 19 and 20 renders one of several joint contractors 
partners, executors or mortgagees chargeable by reason only of a written 
acknowledgment signed, or of a payment made by, or by the agent of, any 
other or others of them/' 

Apparently the Court below reads this section as if the word only 
did not stand in it — that is to say, reads the section as prescribing that 
nothing in ss. 19 and 20 would render a written acknowledgment of one 
joint contractor an acknowledgment on behalf of his brother contractors. 
But the word “ only” is not to be treated as surplusage. The meaning of 
the word “ only ” in that section, in our opinion, is that the mere writing 
or signing of an acknowlegment by one partner does not necessarily of 
itself bind his co-partners, unless also it can be shown that he had power to 
bind that partner for the purpose of making such an acknowledgment, and 
in effect purported so to bind him. This view of the section has been 
taken in the ruling of Premji Ludha v. Dossa Doongersey (1), and is in 
conformity with the law laid down in similar cases by the English Courts. 
It appears to us that, upon the finding o f the learned District Judge, 
Mata Prasad was competent to acknowledge the balance, not only for 
himself, but for hi 3 partner, and that he did so when he wrote the words 
“ Pus badi 15, Sambat 1940, balance of Rs. 1.086-9-0, signed by Sheoam- 
bar-Ram Narain, compared and found correct bv pen of Mata Prasad.” 

£421] This being so, the decree of the Court below was wrong, and 
the appellants should have obtained the relief they sought, not only against 
Mata Prasad, but against his deceased partner Durga Prasad. We set 
aside the decree of the Court below and decree the plaintiff’s claim and 
also this appeal with costs. 

Appeal decreed. 

10 A. 421 = 8 A W N. (1888) 127. 

APPELLATE CIVIL. 

Before Mr, Justice Brodhurst and Mr. Justice Tyrrell. 

MuiiCHAND AND ANOTHER ( Defendants ) v. Madho Ram {Plaintiff).* 

[25th April, 1888.] 

Evidence —Exclusion of evidence of oral agreement — Act I of 1872 (Evidence Act), s. 92 

“ Between the parties ” 

The words in s. 92 of the Evidence Act (I of 1872) “ between the parties to any 
such instrument ” refer to the persons who on the one side and the other came 
together to make the oontraot or disposition of property, aud would not apply to 
questions raised between the parties on the one side only of a deed, regarding their 
relations to each other under the contract. The words do not preclude one of two 
persons in whoso favor a deed of sale purported to be executed, from proving by 
oral evidence in a suit by the one against the other, that the defendant was not a 
real but a nominal party only to the purchase, and that the plaintiff was solely 
entitled to the property to whioh it rolated. 

Af. oonvoyed certain houses and premises to plaintiff and defendant jointly by 
a sale-deed. Plaintiff sued defendant for ojeotment from the premises, alleging 
that ho alone was the real purchaser, and that defendant was only nominally 
associated with him in the deed. Iltld that s 92 of the Evidence Act will not 
preclude plaintiff from showing by oral evidence that he alone was the real 


• Second Appeal No. 2161 of 1886 from a decree of O. W. P. Watts. Esq., District 
Judge of Morad abad, dated the 6th August, 1886. continuing a deorte of Maulvi 
Zaiu-ul- Abdin Khan, Subordinate Judge of Moradabad, dated the 23rd March. 1886. 

(1) 10 B. 358. 
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purchaser, notwithstanding that the defendant was described in the sale-deed as 
one of the two purchasers. 

[R., U.B.R. (Civil) (1892—1896), 354 at p. 357, 3 O.C. 260 (262), U.B.R. (1907), 

2nd Quarter, Evidence, 92.] 

The facts of this case were as follows : — Oq the 13fch March, 1877, 
a deed of sale of certain houses and other premises was executed by one 
Mnrlidhar, and purported to be in favour of two brothers, named Ganga 
Prasad and Mulchand, jointly, for Rs. 1,000. The deed was registered 
on the 14th March, 1877, and one of the endorsements made at the time 
of registration set forth that Murlidhar, the vendor, acknowledged that 
Rs. 200 had been previously paid, and that the balance of Rs 800 had 
now been paid to him, before the Sub-Registrar, by both Ganga Prasad and 
Mulchand. 

On the 6th January, 1886, the present suit was brought by Ganga 
Prasad against Mulchand, the plaintiff, praying in substance [422] for a 
declaration that he alone was the real purchaser from Murlidhar under the 
de6d of the 13th March, 1877, and for bhe ejectment of Mulchand and his 
son Babu Ram from a portion of the premises of which they had some 
years previously obtained possession by his license, but to which they now 
asserted a proprietary title. Tne plaintiff alleged that although Mulchand’s 
name also was entered in the deed, the whole of the purchase-money 
had come out of his (the plaintiff’s) pocket ; that he alone had for some 
time subsequent to the sale been in possession of the property in suit; 
that he had subsequently lent a sitting-room to the defendants, and that 
when he asked them to vacate it for the purpose of having certain part of 
the premises rebuilt, they refused to do so, and obstructed him in the re- 
building. In defence, the defendants pleaded that Mulchand was in fact, 
and not merely nominally, a purchaser under the deed of the 13th March, 
1877, that he had paid Rs. 500 of the purchase-money out of his own 
pocket, and that he had been in proprietary possession of the premises in 
his occupation from the date of purchase. Pending the suit the plaintiff 
died, and his son Madho Rim was brought on the record in his place. 

The Court of first instance (Subordinate Judge of Moradabad) found 
that the plaintiff’s allegations were established by the evidence, and 
decreed the claim. On anneal, the District Judge of Moradabad affirme 
the Subordinate Judge’s decree, relying mainly if not wholly upo“ } ? 
fact, which he apparently held to be established, that the plaintiff a. 
paid the whole amount of the consideration for the sale. 

From the lower appellate Court’s decree the defendants appealed to 

the High Court. _ , _ . .. fe 

Hon. Pandit Ajndhia Nxth and Pandit Sundar Lai, for the appellants. 

Babu Jog indr o Nath Ghaudhri, for the respondent. 


ORDER. 

BRODHUR.ST and TYRRELL, JJ. — We had heard this appeal out on 
) merits on both side3, and were proceeding to remand some \ ssu ? s 
sstions of fact to the lower appellate Court, which had determined tne 
gle question of payment of the sale price oolv when a legal plea 
bar of the action was raised by the learned [423] vakil for tb 
fendants. It is based on the rule of s. 92 of the Indian Evidence 
b, which excludes evidence of an oral agreement as between 
3 parties to any instrument of the kind contemplated m a 
3 tion, for the purpose of contradicting, varying, adding to, or subtracting 
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from its terms. It was contended that the inquiries which we propose to 
make will involve the consideration of oral evidence, which may have the 
effect of varying the terms of the sale-deed under which the plaintiff and 
defendants jointly acquired the premises in suit. We heard argument and 
' gave careful consideration to this proposition, and we have had the advan- 
tage of conferring with the learned Chief Justice and our brother Straight 
on the point. We are of opinion that the answer to the learned Pandit’s 
contention is to be found in the proper interpretation of the phrase, 
“ as between the parties to any such instruments,” the words “ the 
parties” being rightly read to imply the persons who on one side and 
on the other came together to make the contract. In the case before 
ns, the “ parties ” in this sense would be the vendor on the one part 
and the two vendees on the other part. “ As between ” the vendor and 
themselves, neither of the vendees would be heard to plead, or would be 
allowed to offer, oral evidence to show that both were not parties to the 
buying of his house. Neither vendees could resist the vendor’s claim for 
the price, or for any other relief properly arising to him out of the contract, 
on a plea intended to show that one of the two was a nominal party only 
to the contract. Similarly one of the several obligors of a bond or bill of 
exchange would not be allowed in answer to the obligee’s action on the joint 
instrument to maintain a plea that he was a surety only ; except of course 
in a case where a money-leuder made advances on the security of a joint 
and separate note, being well aware at the time that one of its makers was 
a surety only. In such a case, notwithstanding the form of the note, the 
surety has been allowed to plead, as an equitable defence and prove that 
he was known by the lender to be a surety when the note was made, and 
that without his consent, the principal had had time given to him by the 
lender. (See the cases cited in note 6, para. 1054, p. 1004, Taylor on 
Evidence, vol. ii, ed. 1872). Such a case as this would fall probably under 
proviso 1 to s. 92. But on the other hand, we think that this section would 
not apply to [ 424 ] questions, like that of the present case, raised by the 
parties on one side inter se , and not affecting the other party to the contract, 
touching their relations to each other in the transaction. The evidence 
in this respect would be offered not to vary, concradict, add to or subtract 
from the terms of the vendees’ joint liability under the contract of purchase 
and sale from their vendor, but only to show as between themselves, the 
two vendees to wit, which was the real purchaser, or rather whether 
Mulchand was not the trustee only of his brother Ganga Prasad. Analo- 
gously in the case of the promisors of a joint note, it is competent to one 
of them, who has had to pay the entire debt, to show in variation of the 
terms of the note, as against a co-promisor, that the payer was a surety 
only, and proving this to get a decree for indemnification against his 
co-promisor. If we were to give to the terms of s. 92 a more extended 
interpretation, and to read them as excluding the admission of oral 
evidence to vary the terms of an instrument as between the parties on one 
side only thereto, as much and in the same way as the section certaiuly 
excludes the admission of such evidence as between the parties on both 
sides to the instrument, we should have, we fear, to close our Courts to 
many applications, no matter how justly founded, for equitable relief in 
cases such as we noticed passingly above : cases between co- promisors, co- 
obligors, co-debtors of accommodation bills, and the like, in which our 
Courts daily interfere to relieve parties in variation or even in contradiction 
of the written terms of an instrument of contract, to which they were 
parties on the one side together. 
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Taking this view, we over-rule the contention of the appellants on 
this point, and we must dispose of the appeal of Mulchaod on the merits. 
The Court of first instance on a review of all the evidence found, that he 
was not a real but was a nominal party only to the purchase of the house 
property in Question, and it gave the plaicitiff a decree. The lower 
appellate Court confirming this decision, has left several important issues 
undetermined. It has decided in uncertain terms, and on somewhat in- 
conclusive grounds, that the sale price, Rs. 800, was found by Gaoga 
Prasad, no part of the fuud having been contributed, at the time of 
the sale at least, by Mulchand. But obviously this finding does not 
conclude the question. The brothers were apparently joint purchasers, 
[425] with joint interests, and the payment by one may have been for 
both, or may have been open to subsequent adjustment inter se. To enable 
us to decide whether Mulchand was a substantial party to the pui'chase 
or nominal only, whether he stands in the sale deed as a beneficial owner, 
or merely as a trustee for Ganga Prasad, we must have findings on certain 

other questions, namely : — 

1. If Mulchand had no substantial interest in the contract, why was 
be associated with Ganga Prasad, in the making, execution, and registration 

2. At the date of the contract, were Ganga Prasad and Mulchand 
associated as joint in any respect, in living, in estate, or in particular 


business ? , . 0 

3. When did Mulchand get possession of any part of the premises . 

4. In what way did he enter ? 

( a ) By right in the ordinary course of things as beneficially 
interested ? 

(b) By license of Ganga Prasad or by trespass ? 

Ten days will be allowed for objections. Issues remitted. 


10 A. 425 = 8 A.W.N. (1888) 157. 
APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Dawan Singh ( Defendant ) v. Mahip Singh (Plaintiff).* 

[2nd July, 1888.] 

Defamation — Personal insult -Cause of action— Verbal abuse— Special damage— 
Witness — Privilege , 

The plaintiff was cited as a witness by one S. in a suit instituted by him 
acainst defendant. After plaintiff's evidence had been conduded in which he 
stated that there was no enmity between him and defendant ; the defend, 
examined by the Court, and stated that there was enmity between' him: and 
and on the Court inquiring to know what was the cause of enmity, 
defendant used words conveying the meaning that plaintiff’s descent was i 

gU^ate Brf3dhurgt> j thatf un der the circumstances the statement 
ed of was made by defendant while deposing in the witness-box, and t 

absolutely privileged. , . . .. 

[426] Per Mahmood, J. (contra), that the question whether °* th ® 8 JJ ter 
ment complained of was made by defendant in course of his deposition, or 
it was finished and when he was no longer in the witness-box. has not been 
and the order remanding the case for trial on the merits was right. _ — - 

» i?; r8 t Appeal No. 2 of 1838 from an order of Miulvi Mahmood Said Khan, 
Subordinate Judge of JauDpur, dated the 13th December, 1887. 
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Farther, that the English law of slander as forming part of the law of defama- 
tion, and. as such, drawing somewhat arbitrary distinctions between words action- 
able per se and words requiring proof of special or actual damage, is not applicable 
to this country, either by reason of any statutory provision or by any uniform 
course of decision sufficient to establish suoh distinctions as part of the common 
law of British India. 

That whilst the English law of defamation recognises no distinction between 
defamation as suoh and personal insult in civil liability, the law of British India 
recognises personal insult conveyed by abusive language as actionable per se 
without proof of special or actu vl damage. 

That such abusive aud insulting language, unless excused or protected by any 
other rule of law. is in itself a substantive cause of action and a civil injury, 
apart from defamation, and that malice i9 an element of liability for abusive and 
insulting language, and that such malice will be presumed or inferred, unless 
the contrary is shown. 

Tnat when the defendant is not absolutely privileged and protected by reason 
of the office or occasion on which he employed such language, he renders himself 
subject to a civil liability for dam ige, irrespective of any plea of justification 
based upen proving the truth of the statements contained in the abusive and 
insulting language complained of. 
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Tnat the rule of English law as to the privilege or protection of a witness in 
regard to dafamit'ry statements made in the witness-box is based upon a public 
policy which is oquilly applicable to insulting and abusive language used by 
such witness; an I such statements when made in the witness box are privileged 
and protected, eveu though made maliciously and falsely, so long as the} 7 are 
relevant to the inquiry in the broadest sense of the phrase. 


That ev an wh 're such statem mbs have no reference to the inquiry, the defendant 
miy prove the absence of malice and that they were made in good faith for the 
puulio good. 


The following cases were referred to in the judgments — Scott v. S tails fie l i (1) 
Munster v Lamb (2», Mack ay v. Ford (3), Seaman v. Netherclift (4). Dawkins v. 
Rolceby (5 * , Henderson v. Droomhead (6), Srikant Roy v. Satcori Shaha <7i, 
Ibn Husain v. Haidar (S). Parvati v. Mannar (Mi, Roberts v. Roberts i 1 0 • Lynch 
v. Knight (II). Abdul Hakim v. TV; Chunder Mukarji (12), Sri baja Sitarama 
Krishna, Rayadappa Rn.nga Baz Bahadur Garu v. Sri Raja Sanyas i Razu Pedda 
Baiiyara Simbhula Bahadur Garu il3), Oodaiv. Bhowanee Pershad [427] (14), 
Subbaiyar v. Kristniiyar (15), Pitamber Dass v. Divarka Pershad (16), Queen- 
Empress v. Dliun Singh (17). ,>• j 


£R--29 A. G85 (703) = 4 A L J. 605= A.W.N. (1907), 235 = 6 Cr. L. J. 197 ; 17 B. 127 
(1-28K 32 0. 1060 (1063) —9 C.W.N. 817 = 2 C.L.J. 396; 23 M.L.J. 39 (50) = 
(1912) M W.N. 476= 11 M.L.T. 416=14 Ind. Gas. 275 = 1 3 Or. L J , 275 ; 14 
Ind. Cas. 659 (662) = (1912) M VV.N. 393 : D. — 11 A. 104 (107) ; 2S C. 452 (464).] 

One Sheobadan Singh had instituted a suit in the Court of the City 
Murisif of Jaunpur against defendant and cited plaintiff as a witness. 
Plaintiff’s evidence was taken on the 10th May, 1887, and he concluded it 
by deposing that there was no ill-feeling between him and defendant 
Thereupon the Munsif examined the defendant, who stated that there was 
enmity between him and plaintiff in respect to eating and drinking, and in 
explanation thereof he stated, referring to plaintiff : — “ Iske ma bap me 
farq hai ; aur is wajeh se khanct pinci nahi hai .” 

In consequence of these words plaintiff instituted this suit, alleging 
that on 10oh May, 1887, while ho was giving evidonco in the above ease, 
“defendant abused him, making imputations upon his mother ; that, the 


(1) L. R. 3 Ex. 220. (2) L R. 1 1 Q. B. D. 588. 

(41 L. R. 2 O. P. 1). 53. (5) L. R. H. L. 744. 

(7) 3 G. L. li. 181. (8» 12 G 109. 

(10) S3 L J Q R. ‘248. (1 1)9 11 L. G«s. 577. 

(13) 3 M. H.O. R. p. 4. (141 N W. P. II. G. R. 1866, 
(16) 1 M. 393, (16) N.W.P. H O.R 1870. p. 


(3) 29 Li. .1. Ex 404. 
(6) 28 \j. J. Ex. 360. 
• 9) 8 M 175. 

(12) 3 A. 815. 
p. 264. 

4 35. (17) 6 A. 220. 
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abuse caused great insult to him and he suffered much mentally and there 
was loss of respect amongst the brotherhood.*’ 

Defendant denied using any abusive language and averred that, in 
reply to a question asked by the Court, he made a statement explaining 
why he had ceased to eat with plaintiff, and why there consequently was 
enmity between him and the plaintiff. Munsif framed three issues, 
viz. : — 

(1) Whether defendant abused the plaintiff, and if so, whether a suit 
would lie for slander. 

(2) Whether the imputation was as a matter of fact true, and, (3) 
What ought to be the measure of damages. 

Then examining the parties and without taking any evidence in the 
case he recorded the following judgment dismissing the suit : — “I took 
down the statement on oath of the plaintiff. He stated in his cross-ex- 
amination that when Dawan Singh, defendant, was being examined by this 
Court in the former case he was questioned by the Munsif Saheb ‘ Then 
what was the reason that Mahip Singh came to swear against you? In 
answer he said — Iske ma bap me farq hai ; aur is wajeh se khana pina 
nahi hai .’ Hence it is proved that defendant then was in the witness- 
box, and as such he was [428] bona, fide answering a question put to him. 
I am therefore of opinion that he was privileged, and the suit does not 
lie, for statement of witnesses can never be the subject of an action. 

The plaintiff in appeal contended that the abusive language used to- 
wards him was uttered by the defendant after his deposition had already 
been taken by the Court, and that abusive lauguage insulting to him was 
actionable. 

The Subordinate Judge, holding that the use of abusive language 
was actionable, and defendant made the statement complained of after 
his examination as a witness in the case had been over, remanded the 
case for trial on the points left undetermined by the Munsif. The defend- 
ant appealed. 

Munshi Kashi Prasad, for the appellant. 

Mr. Abdul Majid , for the respondent. 

JUDGMENTS. 

BRODHURST, J. — In this case Mahip Singh, the plaintiff- respondent, 
stated in his plaint that one Sheobadan Singh had instituted a suit in the 
Court of the City Munsif of Jaunpur against Dawan Singh, the present 
defendant-appellant, and that in that suit Sheobadan Singh had cited him 
(Mahip Singh) as a witness ; that on the 10th May, 1887, whilst he was 
being examined as a witness before the Munsif, Dawan Singh abused him, 
making imputations against his mother, whereby he (Mahip Singh) was 
greatly defamed, was subjected to mental pain, and suffered loss of honour 
and of respect among his equals, and he therefore prayed that, with refer- 
ence to the defendant's means, a decree might bo passed in favour of him, 
(the plaintiff), against the defendant for Rs. 300, with costs. 

Dawan Singh, in his written statement, denied that he had used any 
abusive language and averred that be had, in reply to a question asked by 
the Court, made a statement explaining why he had ceased to ea ^. w * t . 
Mahip Singh, and why there consequently was enmity between Mahip 

Singh and himself. _ 

The Munsif recorded the deposition of each of the parties. 

Mahip Singh stated: — ‘ The defendant abused me whereby I was 
dishonoured among the members of my brotherhood. As I was considere 
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before the defendant abused me, so am I now also [429] considered ; no 
loss has occurred in this respect. He abused me, imputing bad conduct 
to my mother. At the time of giving evidence on a question asked by 
the then Munsif, the defendant gave abuse to me. On the deposition 
being concluded the Munsif asked Dawan Singh the question, ‘What is the 
reason that so respectable a man (as the witness Mahip Singh) came to 
tell a lie,’ and thereupon Dawan Singh uttered abuse. He said : — ‘ Mahip 
Singh kc ma bap me fatq hai ; is wajeh sc khana pina nahin hai .’ ’* 

Dawan Singh deposed : — “ I was being examined in my case, in which 
the plaintiff had come to give evidence on behalf of my opponent. I told 
the Munsif that there existed enmity between Mahip Singh and myself. 
The Munsif asked me, — ‘ What is the enmity?’ I replied : There is enmity 
between myself and Mahip Singh in respect to eating and drinking. The 
Munsif again asked ‘ What is the enmity and why has eating and drink- 
ing (together) ceased ?’ Thereupon I replied that food and drink were for- 
saken on account of Mahip Singh’s mother.” 

Of three issues framed by the Munsif, the first and the only one that 
need be specially referred to is,— “ Did the defendant abuse the plaintiff, 
and if he did, does the suit lie for slander ?” 

The Munsiff recorded the following judgment: — 

“ Issue I. —I took down the statement on oath of the plaintiff. He 
stated in his cross-examination chat when Dawan Singh, defendant, was 
being examined by this Court in the former case, he was questioned by 
the Munsif Saheb — ‘Then what was the reason that Mahip Singh came to 
swear against you ?’ In answer he said : ‘ Iske ma bap me farq hai ; aur 
is wajeh se khana pina nahin hai.' Hence it is proved that the defend- 
ant then was in the witness-box, and, as such, he was bona fide answering 
a question put to him. I am therefore of opinion that he was privileged 
and the suit does not lie, for statements of witnesses can never be the 
subject of an action ( vide para. 2, p. 117, Underhill’s Torts). There are 
many cases in Addison’s Torts. The plaintiff’s pleader quoted I. D. R. 
12, Calc., 109. That ruling has no bearing upon this case, for here the 
defendant was in the witness-box, whereas in the case cited the defendant 
abused when the plaintiff was in a mandir or temple, and so on. 1 need 
nob, therefore, enter into the merits of the other issues. 

[430] ‘ 4 It is therefore ordered that the plaintiff’s suit be dismissed 
with costs. He is to bear his own costs.” 

Prom this judgment the plaintiff nreferred an appeal. The appeal 
was disposed of by the Subordinate Judge, He framed the following 
issues : — 

1. Is abuse actionable ? 

2. Was the defendant privileged in uttering it? 

And in his judgment the Subordinate Judge observed : 44 On the first 
point I find that abuse in this country is certainly actionable. A suit for 
damages can be preferred against the persons who take so much liberty 
in Court without any provocation. The defendant pleads that he was 
privileged in doing so. He was bound to produce a copy of his deposition 
in support of his contention that he had used abuse while he was standing 
in the witness-box and answering questions put to him, of this there 
being no iota of evidence. The plaintiff, in his deposition, has plainly 
stated that he was abused after the defendant’s deposition was over. If 
this is a fact, and probably it is so in absence of any evidence to the 
contrary, then, in my opinion, he had no right to use the ill expression 
towards the plaintiff, a respectable person in his retired life. The Court 
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of first; instance has misconstrued his deposition, in which he stated that 
after the deposition of the defendant, in answer to the question put to 
him by the Court, and not during the course of his examination in the 
witness-box, he was abused. The privilege of a witness lasts so long 
only as he is deposing on oath in the witness-box, but not after it.” 

With reference to these remarks the Subordinate Judge allowed the 
appeal and remanded the case to the first Court, under s. 562 of the 
Civil Procedure Code, for re-trial on the merits. 

The pleas taken before us in second appeal are : — 

(1) Because the Court below has erred in ruling that abuse is 
actionable. 

(2) Because the learned Subordinate Judge has misconstrued the 
respondent’s deposition, which, taken as a whole, fails to disclose any 
cause of action. 

(3) Because the statement was admittedly made in answer to a 
question put by the Court. 

[431] The suit, as shown by the plaint, was brought merely with 
reference to statements made by Dawan Singh on the 10th May, 1887, 
in the Court of the City Munsif of Jaunpur. We have called for the 
former record and have examined it. The deposition of Dawan Singh does 
not contain any question or answer as referred to above and as admitted 
by both the parties to this suit. The evidence of Mahip Singh, however, 
is concluded with the following remarks : — “ There is no dispute between 
me and Dawan Singh.” 

This tends to show that ill-feeling between Mahip Singh and Dawan 
Singh had been alleged, and it affords corroboration to the statements of 
the parties. 

The whole of the parol evidence was recorded on the 10th May, 
1887, and in the foliowing order : — 

Plaintiff' s witnesses. 

Mahip Singh. 

Dhan Dal Dubey. 

Defendant's witnesses. 

Jugrup Dasondhi. 

Debi Daval Singh. 

Persons examined by the Court. 

Dawan Singh, defendant. 

Sheobadan Singh, plaintiff. 

Not only was Dawan Singh examined in compliance with the order of 
the Munsif, but his evidence, as recorded in the vernacular, clearly shows 
that he was certainly twice called up and examined by the Munsif on the 
10th May, 1887. 

It was optional with the Munsif to re-examine Dawan Singh as often 
as he thought necessary whilst Dawan Singh was in Court and the suit 

was pending. . 

It will be noticed that Mahip Singh’s evidence was recorded first oi 

all and that of Dawan Singh last hut one. From the concurrent statements 
of the parties to this suit there is not, I think, any room for doubt that 
the Munsiff, after having recorded the evidence of Dawan Singh as shown 
in the vernacular record, asked him why Mahip Singh had given evidence 
against him, and that, in reply to the Munsif’s question, Dawan Singh stated 
that [432] there was enmity between them, and when pressed by theMunsit 
do explain the cause of enmity, answered that there was enmity in respect 
to eating and drinking, and on being further pressed to explain what the 
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reason for discontinuing eating and drinking together was, he replied, 
Iske ma bap me farq liai ; aur is wajeh se khana pina nahin hai t ” which 
no doubt means there is a difference (of caste) between his father and 
mother, and on this account there is no eatiug and drinking ( together 
between him and myself 

I see no reason to think that Dawan Singh would have made use of 
the expressions taken objection to had he not been required to reply to 
questions put to him by the presiding Munsif. It is not Dawan Singh’s 
fault that the Munsif asked him those questions and did not record the 
questions he put and the answers he received. 

That such questions were asked of Dawan Singh by the Munsif is 
proved by the statements of both parties, and to punish Dawan Singh 
because the Munsif omitted to record the questions would be most 
inequitable. 

Dawan Singh is a mere cultivator. Apparently he replied to the 
Munsif’s auestions on the spur of the momont. In doing so he did not 
make use of any coarse expression, and, in fact, it would be almost 
impossible for any witness who, in answer to questions put to him by 
the pi*esiding Judge, thought himself called upon to state that another 
witness, referred to by the Judge, was illegitimate, to convey his meaning 
in more delicate language than was used for that purpose by this illiterate 
peasant. 

When the Munsif asked the questions of Dawan Singh, he doubtless 
did not expect to elicit the answer he finally received ; and when that 
answer was given, the Munsif may, not unnaturally, have thought that 
all the questions and answers on that point had better be omitted from the 
record. 

Witness-boxes are not amongst the articles of furniture supplied to 
our Civil Courts, but when a witness, after having been duly sworn, is 
during r.he pendency of the suit being examined or re-examined in Court, 
either by counsel, by vakil, or by the presiding Judge, he is, in the 
“witness-box” within the ordinary acceptation of the phrase, and, 
with reference to what I have above written, I have no hesitation 
in holding that Dawan Singh at the time he [433] answered the questions 
put to him by Che Munsif, was in the “ witness-box.” 

The only point now remaining for consideration is whether, uuder 
the circumstances I have mentioned, Dawan Singh, in deposing as he 
admits he did, was privileged or not. 

In Seaman v. A Id herclift (1) the head-note is as follows : — 

A witness in a Court ot justice is absolutely privileged as to 
anything he may say as a witness having reference to the inquiry on 
which he is called as a witness. 

A statement as to another matter, made to justify the witness in con- 
sequence of a question going to the witness’s credit, has reference to the 
enquiry within the above rule. 

Defendant, an expert in hand- writing, gave evideuce in the trial of 
D. v. Af. that, in his opinion, the signature to the will in question was a 
forgery. The jury found in favour ot the will, and the presiding Judge 
made some very disparaging remarks on defendant’s evidence. Soon after- 
wards defendant was called as a witness in favour of the genuineness of a 
document, on a charge of forgery before a Magistrate. In cross-examina- 
tion he was asked whether ho had given evidence in the suit of />. v. Al. 

(1) ;L. R. 1 . O. P. D. 53. 
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and whether he had read the Judge’s remarks on his evidence. He 
answered ‘yes’ ; counsel asked no more questions, and defendant insisted 
on adding, though told by the Magistrate not to make any further state- 
ment as to D. v. M., ‘I believe that will to be a rank forgery, and shall 
believe so to the day of my death.* 

“An action of slander having been brought by one of the attesting 
witnesses to the will : — 

"Held, that the words were spoken by defendant as a witness and had 
reference to the inquiry before the Magistrate, as they tended, to justify 
the defendant, whose credit as a witness had been impugned, and that the 
defendant was absolutely privileged.” 

Cockburn , C.J., observed : “If there is anything as to which the autho- 
rity is overwhelming, it is that a witness is privileged to the extent of what 
he says in the course of his examination. Neither is that privilege affect- 
ed by the relevancy or irrelevancy [434] of what he says ; for then he 
would he obliged to judge of what is relevant or irrelevant, and questions 
might be, and are, constantly asked which are not strictly relevant to the 
issue. But that beyond all question this unqualified privilege extends to 
a witness is established by a long series of cases, the last of which is 
Dawkins v. Lord Rokeby (1), after which to contend to the contrary is 
hopeless. It was there expressly decided that the evidence of a witness 
with reference to the inquiry is privileged, notwithstanding it may be 
malicious, and to ask us to decide to the contrary is to ask what is beyond 
our power. But I agree that if in this case, beyond being spoken malici- 
ously, the words had not been spoken in the character of a witness or not 
while he was giving evidence in the case, the result might have been 
different.” 

With reference to the circumstances of this case and to the above 
ruling, I am of opinion that Dawan Singh was absolutely privileged in 
making the statements that he admittedly did make when he was exa- 
mined as a witness in the Court of the City Munsif of Jaunpur. 

I would therefore allow the appeal, reverse the judgment of the low- 
er appellate Court, and restore the decree of the first Court dismissing 
the suit, and I would further order that all costs should be borne by the 
plain tiff-respondent. 

Mahmood, J. — The plaintiff in this case came into Court alleging 
what has been briefly stated by the Munsif in this case in the following 

words : — 

“ That the plaintiff is a respectable person and was in the service of 
the Government. Sheobadan Singh had brought a suit against the 
defendant in this Court, and in that case Sheobadan had cited the plaintiff 
(present) as his witness ; that on the 10th May, 1887, the plaintiff was 
giving his deposition when the defendant abused him, making imputations 
upon his mother ; that the abuse caused great insult to him and he suffered 
much mentally, and there was loss of respect amongst the brotherhood : 

hence the suit. ” . 3 

The learned Judge of the lower appellate Court in describing 

the suit has stated it to be one “ for recovery of Rs. 300, the co m - 
pensation of pain to plaintiff’s soul and defamation,” by wbic 
[435] terms I understand that the action is one ex delicto for recovery or 
damages arising out of the action of the defendant in having used insu ting 
expressions on the 10th May, 1887. The expressions then used were, as 


(1) L. R. 7. H. L. 144. 
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stated in the judgment of the first Court, that, with reference to the plaintiff, 
the defendant said : “ Iske ma bap me farq hai ; aur is wajeh se khana 
pitta nahin hai which, as interpreted in English, means that the plaintiff’s 
descent was illegitimate, and that he was therefore out of caste. This 
language was used in open Court and in answer to a question put to the 
defendant by the Court itself. 

It does not appear that iu the suit brought by Sheobadan Singh against 
the defendant Dawan Singh any question as to the legitimacy or illegiti- 
macy of the plaintiff, or as to his being in or out or caste was a matter in 
issue, or otherwise relevant in the strict sense of the law of evidence, and 
indeed Mr. Kashi Prasad , who appears for the defendant in this Court, has 
conceded that the language was in its signification abusive, and that the 
grounds upon which it would not furnish a cause of action for a suit such 
as this would be only two — the first being that no special damage having 
accrued to the plaintiff by reason of the abusive language having been used, 
no action would lie ; and, secondly , that even if the language by itself were 
to be taken as abusive and actionable, it was privileged and such as would 
not furnish a cause of action for recovery of damages in a suit such as this. 

It is not disputed that the language, taken in its ordinary Hindustani 
meaning, was abusive and, as such, calculated to hurt the feelings of the 
plaintiff, to lower him in the estimation of his fellow castemen, and such 
as might involve his being out-casted, if these statements were believed. 

The defence set up is represented by the Munsiff in the following 
words : — 

“ The defendant contends that he did not abuse the plaintiff ; that 
the plaintiff bad deposed that he could not eat with the defendant 
whereupon the defendant had thrown some hints about its cause; that 
the suit cannot lie for slander ; that the plaintiff has inflated his status : 
he is a cultivator and a pensioner.” 

[436] Upon this state of the pleadings the Munsif as the Court of first 
instance framed three issues, the first being whether the defendant abus- 
ed the plaintiff, and if so, whether a suit would lie for slander ; the second 
issue was whether the imputation was, as a matter of fact, true, and the 
third issue related to the measure of damages. 

The Munsif however, after examining the parties, did not take evi- 
dence upon the issues, but held that the statement was made in the witness 
box, and that the defendant was bona fide answering a question put to 
him,” and, as such, was not liable to the action, because such statement 
was privileged. In holding this view the Munsif has relied upon the cases 
cited at page 117 of Underhill’s Law of Torts, where the summary of the 
oases is to the effect that statements of a Judge acting judicially, whe- 
ther relevant or not. are absolutely privileged: Scott v. Stansfield (1) ; 
and so are those of counsel, however irrelevant and however malicious : 
Munster v. Lamb (2). Solicitors aoting as advocates have a liko privilege: 
ibid and A lackay v. Ford (3). Statement of witnesses can never be the 
subject of an aotion : Seaman v. Ncthcrclift (4) ; and a military man giving 
evidence before a military Court of enquiry, which has nob power to 
administer an oath, is entitled to the same protection as that enjoyed by 
a witness under examination in a Court of justice : Dawkins v. Ixokeb y 
(5). If the evidence is false, the remedy is by indictment : Henderson v. 


(1) Li. R. 3 Bx. 220. (2) L. R. 11 Q. B. D. 538. (3) 29 D. J. Ex. 404. 

(4) L. R. 2 O. P. D. 53. (5) L. R. 7 H. L. 744. 
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Broomhead (l).” The Miinsif has also relied upon the English Law of 
Torts as contained in the work of Addison on that subject. 

Upon this ground of law alone the Munsif, withouG entering into the 
merits of the case or taking any evidence in it other than the statements 
of the parties, dismissed the suit; but upon appeal the learned Judge of 
the lower appellate Court, reversing that order, has remanded the case for 
trial under s. 562 of the Civil Procedure Code. The view taken by the 
learned Judge of the lower appellate Court seems to be based upon two 
propositions, one being that the abusive language used by the defendant 
was in itself actionable without proof of special or actual damage; and the 
other that the defendant could not be held to he privileged in making 
the statement which he did make. In remanding the case, the learned 
[437] Judge of the lower appellate Court was inclined to hold that the 
abusive language used by the defendant towards the plaintiff was uttered 
after the defendant’s deposition had already been taken in the Court, and 
the learned Judge goes on to say : “ The privilege of a witness lasts so 
long only as he has been deposing on oath in the witness-box, but not 
after it.” 

Holding this view, tiie learned Judge wa3 of opinion that this parti- 
cular point as to whether or not the use of abusive language above 
mentioned was made under circumstances of privilege had not been duly 
dealt with by the first Court on evidence, as no evidence on the issue had 
duly been taken. And the remand proceeds upon that hypothesis. 

What we have to determine in this case are two important questions 

of law : — 

The first is whether abusive language which aims at insulting a person 
is not perse actionable in tort under the law of British India (when the 
language is such that it causes injury to the feelings of the person towards 
whom it is used), without proof of any special or actual damage. 

The second question is. whether under the circumstances of this case 
the words used by the defendant were such as can be held to he privileged 
by any rule prevailing in this country as a rule of law. 

Upon the first of these points Mr. Kashi Prasad in arguing the case 
for the appellant, has relied upon the authority of English cases as they 
are represented in the latest edition of Addison on Torts, the general effect 
of which cases is that abusive language is not per se actionable, unless it 
falls within certain limitations imposed by the common law of England. 
Indeed, all that Mr. Kashi Prasad relies upon is best formulated in 
Folkard's Treatise (2) and in the most recent work upon the law of tort by 
Mr. Frederick Pollock at page 206 of his work, where the law of England, 
as it now stands, is laid down in the following words : — 

“Slander is an actionable wrong when special damage can be shown to 
have followed from the utterance of the words complained of, and also in 

the following cases : — 

“ Where the words impute a criminal offence. . ^ 

[438] “Where they impute having a contagious disease which would 

cause the person having it to be excluded from society. 

“ Where they convey a charge of unfitness, dishonesty, or ip 00 ^' 
petence in an office, profession, or trade, in short, where they mamfes y 
tend to prejudice a man in his calling.” 


(1) 28 D. J. Ex. 860. 

(2) Starkie’a Law of Slander 


i >id Libel, by Folkard, 4fch ed. 70. 


294 


DAWAN SINGH V . MAHIP SINGH 


10 All. 439 


YI] 


Relying upon the authority of English law, the learned pleader 
argues that, inasmuch as in this case no special damage is either alleged 
in the plaint or proved, the action was in itself not maintainable, because 
it did nob furnish sufficient elements for a cause of action in tort. I have 
no doubt that the learned pleader is perfectly right so far as the English 
law of torts is concerned upon this particular point, and that if the suit 
had to be dealt with by me as a Judge sitting in England, I should have 
accepted his contention and decreed this appeal, the effect of which would 
be to dismiss the suit. JBut the matter, in my opinion, does not rest 
upon the exact position taken up by either the common law of England 
or the cases decided there. There is no authority with which I am 
acquainted which entitles any Court of justice sitting here in India to 
apply the English common law to the lives and liberties of the people of 
this country, irrespective of statutory provisions and of the rule of 
justice, equity and good conscience,” where no statutory provisions are 
available. There is no statute which renders that law applicable to this 
country, and if difficulties arise in dealing with questions such as those 
with which we have to deal in this case, it is because the Legislature 
has not yet thought fib bo frame any special rules which would govern 
actions of this character. And further difficulty which arises in such 
cases is what, in the absence of statutory provisions, should be the line 
of action upon which the Courts of justice should proceed in British 
India. Speaking for myself, I am perfectly willing, sitting here as one of 
Her Majesty’s Judges, to take the responsibility of saying that for the 
purpose of deciding such questions which affect a population vastly 
different to that of England in nationality, creed, and social conditions, 
the English common law, though it must always be referred to for 
guidance in questions of difficulty and regarded with respect, is not 
necessarily fib to be adopted in its integrity, irrespective of the conditions 
of this country. These, [439] however, are views which affect the 
Legislature more than the Bench, and holding as I do that the law of 
British India upon this particular point is silent so far as legislative 
enactments are concerned, I proceed to state, or rather reneat what I 


have said before now as to what should be the rule in determining such 
questions when they arise for adjudication. 

Thore is, indeed, a series of decisions to be found in the published 
reports upon tho subject, but they are so silent as to general principles 
and so conflicting with each other that I cannot accept them to represent 
any defined rule of tho common law of India. The state of the present 
law and my views thereupon are represented in what 1 have before now 
said elsewhere in the following words : — 

“ Defamation, as representing slander and libel consolidated, is an 
offence against reputation only, and, therefore, as the English law now 
stands, publication to a third person or persons is a condition precedent 
to its being regarded as actionable wrong; so that insulting words of 
hovvovor grave a nature, when addressed only to the plaintiff, do not 
amount to a tort, even though the insult he directly folio wed h\ mental 
distress or voxation leading to inability to attend to one's ordinary avoca- 
tions of life. Again, even where insulting words are orall> uttered in 
public, proof of special or actual damage is necessary, except m certain 
well-defined eases, to render them actionable. \n imputation, tor ex 
ample, by words however gross and on an occasion however public, on 
the chastity of a modest matron or a pure virgin is not actionable, without 
proof that *it has actually produced seecinl tompoiai damage to her 
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neither it is actionable to call a man a swindler or a cheat, a blackguard 
or a rogue, or to say that he is a low fellow, a disgrace to the towa, and 
unfit for decent society, unless it can be proved that actual legal damage 
has resulted to the plaintiff from the slander’ (Addison on Torts p. 37). 

“The truth seems to be that the English law of tort, whilst attaching 
considerable importance to physical injuries and to matters which result 
in pecuniary loss, does not attach sufficient significance to mental distress, 
and does not, therefore, afford sufficient protection against personal insult 
as distinguished from [440] bodily injury and defamation. It is a ques- 
tion of no small consequence whether this characteristic of the English 
system should be introduced in India. I use the word introduced, 
because, as the case-law now stands, the weight of authority is undoubt- 
edly in favour of recognizing mental distress caused by insulting words as 
in itself actionable, irrespective of special or actual damage. The 
following rulings of the Calcutta High Court are authorities for this 

proposition : — 

(1) Kanoo Mundul v. Rahumooullah Mundul. 

(2) Moulvie Ghulam Hossein , Vakeel v. Hur Gobind Doss , Tashildar. 

(3) Shaikh Tukee v. Shaikh Khoshadel Biswas. 

(4) Osseemoodeen v. Fateh Mahomed. 

(5) Gour Chander Puteetundee v. A. L. Clay. 

(6) Sreenath Mookerjee v. Komol Kurmokar. 

(7) Kalee Coomar Hitter v. Ramguttee Bhuttacharjee. 

“The reports of these various cases are not very complete, but so far 
as they go they leave no doubt that injury to feelings has been held as 
sufficient in itself to constitute a cause of action for recovery of damages, 
regardless of actual loss or harm. In the first of these cases, Norman, C. 
J.T observing that ‘the words, which are of the coarsest abuse, do undoub- 
tedly impute that to the plaintiff which would, if believed, have been 
hurtful to the feelings of his family and have lowered his character in 
respect of his caste,’ goes on to say : No doubt, actions for slander are 
often vexatious. But to prevent people from taking the law into tneir 
own hands, and for the preservation of peace and order, it is a matter or 
the greatest importance that Courts of justice should afford an effectual 
remedy to persons feeling themselves aggrieved by wanton and virulent 
abuse ’ In the second and the third cases it was held that actual injury 
and damage was not necessary to render the action maintainable, and ^ 
was observed in the latter case that [441] injury might result to a man s 
feelings such as would entitle him to damages’ * and the same ™ 

adopted in the fourth case. These rulings were followed in the fi£bh ■ 
where it was observed that 1 it does not follow that because a 

professional position or gains are not injured by abuse received by b^ 

that his feelings are not injured and outraged. Again, m the sixt d b 
seventh cases similar rules were laid down, mental distress bemg feaKe 

Kasl RafnT. Bhad, Bopuji (8) after stating that the Eoglish law upon 
the subject was different, adopted the view of the < Calcutta High j 
as the suit was brought in the mufassal and the parties to it 

Hindus. of th0se cas0s doQS it appear fchat the question of Publication 

was raised or determined, and inju ry to feelings seems to have bee n 

(2) l W. R. 19. 

(5) 8 W. R. 256. 

(8; 7 B. H. O. R. p. !7. A. U. 


(li W. R. January to July, 1864. £ 269. 

/qi \y. R. 151. (4> 7 W - 2 *? 9, 

<6) 16 W. R. 83. (7) 16 W. R. 84, note 
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regarded as the sole ground of action. On the other hand in Plioolbasee 
Kocr v. Barjun Singh (1) and Chundarnath Diutr v. Issurree Dassee (2) the 
Calcutta High Court, without noticing any of its previous rulings, laid 
down the rule that abusive and threatening language without proof of 
actual damage did not constitute a cause of action at all for recovery of 
damages. Again, a learned Judge of the same Court (Pontifex, J.) in 
Nilmadhub Mookcrjec v. Dookeeram Khottah (3) observed that * actions 
for verbal slander ought not, in my opinion, to bo encouraged, and that, 
unless there are special damages proved, the Court will be very reluctant 
to give any damages.’ 

‘’It can scarcely be doubted that these various rulings leave the law 
in a very unsatisfactory condition and there is need for legislative 
interference. What form that interference should take is a question which, 
in my opinion, should be determined according to the conditions of life 
and the feelings of the people of India. And, looking at the matter from 
this point of view, I have no doubt that the seven rulings of the Calcutta 
High Court which I have enumerated above lay down the rule most suitable 
for India, though it is more in conformity with the Roman than the 
English law. There [442] is a passage"' in Starkie’s Law of Slander and 
Libel , hv Eolkard, 4th ed., p. 19, which shows that even in Scotland any 
thing defamatory is the foundation of an action without proof of special 
damage. The case of Aitken v. Bead (4) is relied upon for this proposi- 
tion, and it is stated that in the case of Mackenzie v. Read (o) the Court, 
after observing that the law on the subject of slander in England was very 
particularly defined, added that any thing that produces uneasiness of miiUi 
is actionable in Scotland. 
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I confess I can see no reason why personal insult and consequent 
mental distress should not be' recognized as constituting a substantive 
cause of action in our proposed law of torts. In enumerating personal 
rights the Civil Code of New York (s. 27) lays down that every person has 


* “Many incidents were founded on tlie doctrine of the Roman law, that contumely 
waa the ground of aotioo, in which it diSers from the law of England. If an infant, or 
one in a state of intoxication, defamed another, the action failed, for the mens rea, 
the contumelious intention, was wanting ; in England such a defence, if the act were 
voluntary, would be unavailable. By iho Roman law, a party was not only entitled 
to sustain an action tor contumelious words spoken concerning himself, but also in 
respect of those spoken of ot-hors of his family, if they tendo i collaterally to subject 
him to degradation and contempt. Thus, a father was entitled to recover, in respect 
of a contumelious injury oflered to his wife, children, or domestics, provided the 
offender knew the relationship of the party so offended. So far wis the principle carried 
by the Roman law, that evon the heir was entitlod to an action for an iusult to the 
remains, or even the memory of the deceased. Et is forte cadaveri defuncti ht injuria 
oui hu«redes bonorum possessors exslitimus, injuriarum nostro nomine habemus 
actionem. Spectat enim ad existimationem nostram si qu:e ei fiat injuria. Idemquo 
et si fama ejus cui hceredes exstilivius acessatur . The s 11110 degree of indofiniteuess 
which characterizes this branch of the Roman law naturally pervades, also, the codes 
of those nations which have adopted the principles of that law. In Scotland, for 
instance, ttao limits of civil as well as criminal liability are exceedingly wide. Thus 
in the oaso of Attken v. Read and Fleming (45, the Judge observed,' * There are dis- 
advantages in aliowiug aotious of this sort, where thoro is no accusation of a crime or 
allegation of spooifio damage. By the law of Scotland, however, any thina defamatory 
is tho foundation of an action.’ In the case of Mackenzie v. Read (5) the' Court, after 
observing that the law on the subject of slander 111 England was very particularly 
detiued, added ‘ here any thing that produces uneasiness of mind is actionable. 


-41) 12 W. R. 369. (2)18 W. R. 531. <3) 15 B. L. R. 161 

^4) 2- Mur. Rep. 149; (5) 2 Mur, Rep. 159. 
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4 the right of protection from bodily restraint or harm, from x>ersonal insult 
from defamation, and from injury to his personal relations.’ If, then, 
personal insult is a wrong as distinct from defamation as assault, there 
seems no reason why it should not be regarded as distinct tort. A tort is 
[443] only an injury to a legal right not arising out of contract between the 
wrong-doer and the person wronged ; and, in my opinion, if the right of pro- 
tection from personal insult is violated, such violation should be recognized 
as a cause of action for recovery of damages as much as assault. Such is 
apparently the rule of the Eoman Civil law and of the law of Scotland, 


both of which recognize mental distress 


as m 


itself constituting an injury. 


Moreover, the view which I have here ventured to express would, if adopt- 
ed, be in keeping with the notion of injury as understood in the Indian 
Ponal Code (s. 44), where it is taken to denote ‘ any harm whatever illegally 
caused to any person in body, mind, reputation or property.’ 

“ The observations which I have ventured to make above do not, 
however, necessarily lead to the conclusion that anything should be added 
to the law of defamation in which the doctrine of publication to third per- 
sons naturally occupies an essentially important position. According to 
my view, the exigencies of the matter would be sufficiently met by adding 
4 personal insult ’ as a distinct head under the category of personal wrongs, 
the question whether tiie insult is offered in public or in private being 
left to take its place as an element bearing upon the assessment of dama- 
ges, as in cases of assault. The effect of this would, of course, be that 
personal insult would be a wrong in itself, irrespective of the question 
whether the abusive language is published or not and whether it is 
expressed orally or in writing. As an illustration of my meaning, two 
cases to be found in the Indian Reports may be referred to. In Kumul 
Chunder Bose v. Nobin Chunder Ghose (1) Macpherson, J., held that a 
letter addressed to the plaintiff himself, though containing insulting and 
abusive language, did not constitute a cause of action in tort, because the 
only damage alleged is damage to the feelings of the plaintiff caused by 
the receipt of the letter’ and ‘such injury is not in itself a ground for giving 
damages in a civil action.’ The ruling was followed by the Allahabad 
High Court in Mahomed Ismail Khan v. Mahomed Tahir (2) and is no 
doubt in conformity with the English law. In the latter of these cases 1 
was myself engaged as counsel for the plaintiff, and I well remember howl 
failed to induce the Bench to [444] depart from the rule of English law 
and to adopt the view that personal insult causing mental distress should m 
itself be recognized as actionable wrong in India, apart from the subject oi 

defamation. ... 

“The reasons ordinarily employed against this view are that abusive, 
insulting and unmannerly language which affects not a man’s liberty or 
estate are of too indefinite and uncertain a character to be the subject 
an action for pecuniary damages. Such injuries, rather affronts to tft 
feelings are as incapable of definition as they are oi admeasuien • 
Thev depend upon the rank, situation and condition of the parties, a 
on circumstances which may be felt but not defined ; they may depen 
the tone of vo.ee, the gestures, even looks by which they are accompamed. 
and in some instances, silence may he more contemptuous and msi h> 
i ban direct expressions' (Starkie, p 17). It U submitted that these ob^c- 
Hons aonlv equally to almost all personal injuries (such as assault, 
defamation, false imprisonment, &c.) in whic h mental suffering is recogm ^ 

(2) N. W. P. H. C. R. 1874, p. 88. 


(1) 10 W. R. 184. 
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as an element of assessing damages ; so much so that there is no fixed 
rule for estimating damages in such cases, and the matter is usually left 
to the discretion of the jury with reference to the circumstances of aggra- 
vation or mitigation as the case may he. In India such questions would 
have to be decided by the Judge, and I can anticipate no impossibility in 
arriving at a fair assessment of damages in cases of personal insult as 
distinguished from defamation. The cases cited in Addison’s Treatise 
(p. 151) show that the state of the English case-law as to what words are 
actionable is of a most unsatisfactory and contradictory nature ; and 
judicial opinion seems to have wavered from time to time between dis- 
couraging actions for slander and favouring them. ‘ The opinions of later 
times,’ observes Holt, C. J., ‘ have been in many instances different from 
those of former days in relation to action for words, and judgments have 
gone different ways : but, for my part, whenever words tend to take away 
a man’s reputation, I will encourage such actions, because so doing will 
contribute much to the preservation of peace.’ 

“ If, then, rendering verbal slander actionable contributes to the 
preservation of the peace, the recognition of personal insult would [445] 
( i fortiori achieve a similar result. Defamation is an offence against 
reputation, having falsehood or misrepresentation as its instrument. Per- 
sonal insult, on the other hand, would be an offence independent of the 
element of misrepresentation , the primary object of the offender being not 
injury to reputation , but the humiliation of his victim or injury to his 
peace of mind. This distinction, which does not seem to be clear in the 
English law, has probably gone far to throw personal insult into the 
background and to prevent its being recognised as a tort in itself. Thus 
distinct wrong remained practically without a remedy ; and Bentham, in 
his Principles of Penal Law, Chap. XIV, has shown how the practice of 
duelling arose out of this circumstance. In India violent breach of the 
peace often results from abusive language ; and, indeed, the Indian Penal 
Code (s. 504) recognises insult as a distinct offence from defamation 
(s. 499), provided that it is likely to cause breach of the peace. This limita- 
tion is no doubt suited to the genius of the criminal law, but why should this 
limitation be imposed upon personal insult as a civil irrout/ / Mr. Starkie, 
as usual with English text writers, does not recognise personal insult as a 
wrong distinct from defamation, and after stating that ‘ the only mode of 
proceeding in respect of mere abusive and unmannerly and insulting 
language is by causing the offender to he hound over to good behaviour,’ 
goes on to say that ‘ it is expedient on principles of general policy and 
convenience that the law should define by sufficient limits, in what 
instances simple defamation unaccompanied by special damage should 
constitute a substantive ground of action.’ But whatever limitations it 
may be expedient to impose upon defamation, it does not necessarily 
follow that those same limitations should be imposed upon the law 
of personal insult, because, as already observed, the one is an injury to 
reputation , and the other constitutes an offence against mental comfort. 
Mr. Starkie himself admits that ‘ it is obvious that the application of these 
principles in particular instances must, in a great measure, depend on the 
state and circumstances, manners and habits of the society for whose use 
such rules are to be applied.' And bearing this in mind, it seems to me 
that unadvanccd countries like India present a state iff' society where 
personal insult needs more checks than in more civilized countries like 
England. 

[446] 4 Another objection, so far as 1 can gather from the English 
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text-books, to recognising personal insult as a distinct tort, is that it 
‘ would afford far too large a scope for vexatious litigation, and the 
ordinary intercourse of society would be impeded and fettered by the 
apprehension of vexatious and harassing suit for trifling causes.’ The 
answer to such an argument is, I think, furnished best by the celebrated 
dictum of Lord Holt in Ashby v. White (l) : ‘ As in an action for slander- 
ous words, though a man does not lose a penny by reason of the speaking 
them, yet lie shall have an action. So if a man gives another a cuff on 
the ear, though it cost him nothing, no, not so much as a little diachylon, 
yet he shall have this action, for it is a personal injury. And it is no 
objection to say that it will occasion multiplicity of actions ; for if men 
will multiply injuries, actions must be multiplied too ; for every man that 
is injured ought to have his recompense.’ Indeed, the objection that 
vexatious litigation will be multiplied if personal insult is recognised as a 
civil wrong, seems to me to raise a general question applicable to all kinds 
of torts, viz., the question whether slight injuries should not form an 
exception to the general principles of liability for civil wrongs. The Indian 
Penal Code (s. 95) lays down the general rule that ‘ nothing is an offence 
by reason that it causes, or that it is intended to cause, or that it is 
known to be likely to cause any harm, if that harm is so slight that no 
person of ordinary sense and temper would complain of such harm. 
"Whether this rule should be adopted wholly or in a modified form in the 
law of civil wrongs is a question which I shall discuss later on ; but I may 
observe here that in most cases the ordinary common sense of mankind 
may be taken as a sufficient guarantee against trifles being made the 
subject of litigation. 

[I may add that if any further guarantee is required, it is furnished 
by the discretionary power conferred by the rules of procedure in England 
and America, and by s. 220 of our own Code of Civil Procedure in regaid 
to the apportionment of costs.] 

The real question seems to be whether personal insult causing 
mental distress deserves a substantive place in the list of civil wrongs. In 
other words, should protection from personal insult be recognised as 

a right in itself distinct from the right of protection from defamation ? I 
no sucii right exists, personal insult cannot, of course, constitute ci vfl 
injury, nor would any remedy be needed. Such, however, is practica y 
the state of the English law of torts, which provides no remedy for 
unpublished insult, which does not recognise- mental distress in itse as 
a civil wrong, and which even, whore the insult is publicly offeied causing 
distress of mind, insists, except in certain well-defined cases, upon pioo 
of special or actual damage before granting any remedy. Speaking ol 
personal insults, I may quote the language of Bentham in support of my 


lew 


“ ‘ Xn order to understand all the evil which results from these offences, 
hev must be considered without reference to any remedies : it must be 
upposed that there are none. According to this supposition, these 
fl'ences might be repeated at will ; an unlimited career would thus tie 
pened to insolence : the person insulted to-day might be insulted to- 
norrow, and the day after, every day and every hour ; and each newafironr 
vould facilitate the next, and render more probable a succession of outrages 

,f the same class Thus the individual obliged by his relative 

veakness to submit at the pleasure of his persecutor to similar vexations, 


(1) 1 Smith’s L. C. 268. 
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and deprived, as we have supposed, of legal protection, would be reduced to 
the most miserable condition. Nothing more is required for establishing 
on the one part an absolute despotism and on the other an entire 
slavery’.” 

I still adhere to the views expressed by me in the above quotation, 
and I am of opinion that personal insult and abusive language by itself, 
whether such insult or abuse does or does not amount to. actionable slander 
in England, is in this country a cause of action for maintaining a suit such 
as the present. In this view I am supported by the authority not only 
of the cases which have already been referred to in the above quotation, 
but also by more recent rulings. Among these perhaps the most important 
is the case of Srikant Boy v. Satcori Shaha (1), in a foot-note to the 
report of which case many of the previous rulings have been referred 
to, and which case was followed by the Calcutta Court in Ibu Hottein 
[ 448 ] v. Haider (2). The effect of this last case seems to me to be 
somewhat misrepresented in the head-note. I say this because I under- 
stand the effect of this last ruling to be that (to use the words of Field, J., 
who delivered the judgment of the Court in that case) “ language which, 
having regard to the respectability and position of the person abused, is 
calculated to outrage his feelings, lower the estimation in which he is 
held by persons of Hits own class, and so bring him into disrepute, is 
actionable.” In the case before the learned Judges it does not appear 
from the report that any special or actual damage was proved, and the 
judgment appears to have proceeded upon the ground that injury to personal 
feelings, that is, mental distress, caused by abusive language, is per sc a 
cause of action for a suit of this character, and, as such, actionable with- 
out proof of any further damages, pecuniary or temporal, in any other 
sense. 

I am of opinion that the view taken in the case last cited is the right 
view of the law as applicable to British India, that view being consistent 
with the ruling of Mitter, J., and Maclean, J., in the case of Srikant Boy 
v. Satcori Shaha (1) which it followed. In the case last mentioned the 
question seems to have been similar to the one with which we are 
concerned in this case, because here, as in the "case last referred to, the 
obvious object in using the abusive language was due to discredit the 
plaintiff, who had been summoned as a witness. But among the Indian 
reported cases upon the subject none is more important than the ruling of 
the Madras High Court in Parvathi v. Mannar t3), where Turner, C. J., in 
delivering the judgment of the Court, held that the rule of English law 
which prohibits, except in certain cases, an action for damages for oral 
defamation unless special damage is alleged, being founded on no reason- 
able basis, should not he adopted by Courts of British India : and that 
learned Chief Justice, in considering the matter, went on to say, with the 

concurrence ol‘ Mr. Justice Muttusami Avvar: — 

% % 

“ In this country we are not bound to adopt the rules regulating com- 
pensation for injuries which are recognized by the English Courts, though 
it has been tho practice of Judges in British India to regard the decisions 
of the English Courts with the highest [449] respect as embodying 
tho wisdom and experience ot a judiciary whoso reputation is second 
to none for independence and ability. But the distinct ion drawn by the 
English law botween written or printed and oral slander, which is 
said to have its origin in the circumstance that the most t’reouent 
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instances of oral slander were at one time punishable by Ecclesiastical 
Courts (2 Salked, 694), has been condemned by many eminent English 
lawyers. Mr. Starkie observes that the distinction must be regarded 
as an absolute peremptory rule not founded on any obvious reason or 
principle. In Roberts v. Roberts (1) Cockburn, C. J., and Crompton 
and Blackburn, JJ., pronounced the law of England unsatisfactory and 
regretted they were bound by it. In Lynch v. Knight (2) the Lord 
Chancellor Campbell expressed the same views, and Lord Brougham, in 
the same case, declared that the English law was in this respect not only 
unsatisfactory but barbarous. The Indian Law Commission, of which 
Lord Macaulay was a member, in its report on the proposed Penal Code, 
demonstrated that the English law’ regarding defamation vras inconsistent 
and unreasonable (Introductory Report, Note, p. 7, Macaulay’s Works, 
p. 546). The civil lav T does not recognize the distinction, nor does the 
law of Scotland ; and the recommendations of Lord Macaulay’s commis- 
sion were approved and accepted by the British Indian Legislature. We 
therefore feel justified in giving effect to our conviction that the rule we are 
considering is not founded on natural justice and should not be imported 
into the law of British India.” 

There is thus ample authority in the Indian case-law 7 to show that the 
English law of torts, as to verbal abuse and slander, is not the law of 
British India, and that w 7 e should be importing that law. regardless of the 
conditions of the people, if we were to apply wholesale the very peculiar 
rules of that law, on this point denounced by many eminent English 
lawyers themselves, and called by Lord Brougham as “not only unsatis- 
factory but barbarous.” 

There is one more point which w 7 as pressed upon us by Mr. Kashi 
Prasad , and that is, that if the statement of the defendant as to the 
plaintiff being “ illegitimate and out of caste ” (because such is the only 
interpretation which the idiom of Hindustani [ 450 ] would warrant in 
respect of the words used by the defendant) be true, no cause of action 
arises for such an action. Now, in the first place, this contention, which 
amounts to raising a plea of justification, was not clearly raised in the 
defence, and in the next place, even if it had been clearly set up, I hold, 
for reasons to be presently stated, that such a plea could not by itself 

furnish a full defence to the action. , 

It is perfectly true that under the English law of defamation a plea 
of justification supported by proving the truth of the statement is a valid 
defence to a civil action, though even under that law such plea was t not 
allowed in criminal proceedings until recent legislation provided that tne 
truth of the matter charged may be inquired into, but shall not amonn 
to a defence, unless it was for the public benefit that the said matter 
charged should he published ” (Starkie, p. 718). Similar is the effect ol 
the criminal law of India (s. 499 of the Penal Code Except 1), and m> 
brother Straight in Abdul Hakim v. Tej Chanda r Mukarjt (3) went the 
length of saying that “ although the provisions of the Penal Code \ 
regard to defamation are applicable to criminal charges, the P™cip _ 
therein embodied are well adapted to supply the tests by winch the 1 > 

or otherwise of defendants to civil suits should be decided.^ d 

It is, however, not necessary for me to rule how 7 far I ai P P 
to adopt either the English law of defamation as to the plea of .l«stifi c ation 
civil cases or the dictum of my brother Straight which I have ju 


in 
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quoted ; though I confess X incline to the latter view, as I think the 
distinction drawn by the English law between civil and criminal liability 
(so far as the plea of justification is concerned) proceeds upon grounds 
(Starkie, pp. 529, 718) which can scarcely be reconciled with juristic 

reasoning. 

I do not regard the case now before me as one of defamation, pure 
and simple, but one of personal insult , though it may be that that insult 
was conveyed by words of a defamatory character. 

In the long quotation which I have already made in this judgment 
X have stated my reasons for holding that defamation must not bo 
confounded with personal insult’. the one being an £45 l] offence against 
reputation having falsehood or misrepresentation as its instrument, the 
other an offence independent of the element of misrepresentation, the 
primary object of the offender being not injury to reputation hut the 
humiliation of his victim or injury to his peace of mind. Personal insult, 
therefore is in itself a substantive wrong, and independent either of the 
falsehood of the statements contained in the abusive language employed, 
or of publication, though the publicity of the occasion may be an element 

for consideration in assessing damages. 

I am aware that in laying down this rule I am departing from the 
English common law, but there is no legislative authority for holding that 
that law is applicable to such cases in the mufassal, whilst the case-law of 
British India, as I have already shown, does not adopt the rules of the 
English law on the subject, the reason being that such rules in then- 
entirety are not fitted for the conditions of the Indian population. Langu- 
age may be abusive and insulting, though it states the truth, and it may 
cause grave injury to the most tender feelings of the human heart. No 
person who for example is illegitimate or an out-caste or lias a bodily 
infirmity likes to be reminded of these facts in abusive terms, and if the 
gentlest touch or even attempt to touch under certain circumstances 
amounts to assault and battery and as such an actionable wrong, I fail 
to see why violent abuse should not he an actionable wrong, unless, indeed, 
it can be said that mental pain is not to be compared with bodily suffering 
in granting compensatory relief. 

But whilst laying down this rule, 1 must guard myself against being 
understood to hold that malice is not a necessary element of the wrong, 
for I am of opinion, that when abusive and insulting language is employed, 
the law will infer and presume malice, unless the defendant proves his 
conduct to be l>onrt tide or shows that the occasion was privileged. I wish 
also to point out that nothing that I have said is to he understood as 
contradicting the rule laid down by the Madras High Court in Sri Raja 
Sitarama Krishna Rayadappa Ramjet Baz Bahadur Gam v. Sri Raja 
Sanyasi Razu Pcdda Baliyara Simhulu Bahadur Gttm{l), where it was hold 
that the omission of a mere courtesy cannot lie taken to ho equivalent to 
[ 452 ] slandering or libelling a man and is not an actionable wrong. The 
case was not dealt with as one of personal insult mu- was the question ol 
malice or the question of special or actual damage considered in the case. 
It may have boon that the omission complained of was />■>/,%; //</<• and 
having boon made in a judicial proceeding was privileged. Vgain, the 
ruling of this Court in Ondai v. Bhowan.u: Pershad (2) and ot the Madras 
High Court in Subbuyar v. Kristian yar (3) are no authorities against my 
view, because in both those cases the turning point of the decision was 
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that, male members of a family cannot sue for the injury or insult which 
they have sustained indirectly in consequence of ill-treatment of certain 
female members of the family. Indeed, in the former of these cases it was 
left an open questiop whether the female members of the family who had 
been insulted could not maintain an action in their own behalf, whilst the 
latter case, leaving the same question open, proceeded entirely upon the 
technical ground of the absence of locus standi in the plaintiff. How far 
I am prepared to accept the ground upon which those two rulings proceed- 
ed is a question which I am not called upon to determine in this case, 
though both those rulings are consonant with the English law, so far as I 
can understand those cases from the facts stated in the published reports. 
There is, however, another case to which I wish to refer — Pitumber Dass 
v. Dwarka Per shad (L), in which it was held that making and publicly 
exhibiting an efligy of a person, calling it by the person’s name, and beating 
it with shoes, are acts amounting to defamation of character for which a 
suit for recovery of damages will lie. The case was no doubt dealt with as 
falling under the rule of the English law of libel, though the learned Judges 
in regarding the case as one of defamation do not appear to have considered 
how far the effigy and its maltreatment were subject to the plea of justifi- 
cation. Under the English law of libel, if no such plea could be raised, the 
conduct of the defendants would no doubt be actionable ; but according to 
the view which I have taken, I should probably have regarded the case as not 
one of defamation as understood in the English law of slander and libel, for 
which falsehood and misrepresentation are necessary elements, but simply 
as a case of [453] personal insult and, as such, actionable, per sc, as a 
substantive tort in itself, without proof of actual or special damage. 


I now proceed to deal with the second question in this case, viz., the 
plea of privilege. And in dealing with this part of the case, I think the 
analogies of the English law furnish a good guide, though of course that law 
deals with the matter as relating to defamation, and not to mere abusive or 
insulting language, for that law does not recognize personal insult as in 
itself an actionable wrong. The grounds of privilege as to statements 
made in the course of judicial proceedings are stated to be those of public 
policy in the interests of justice, and they are well set forth at p. 173 of 
Starkie’s work, and the same author summarizes the English law so far as 
it relates to the privilege of witnesses (p. 179) in the following words : 

“ By the general policy of the law the witness is privileged ; and therefore 
no action will lie for a statement made by him in the course of a judicial 
proceeding, whether by affidavit or viva voce , even though it be alleged to 
have been made falsely and maliciously , and without any reasonable ov 
probable cause, and that the plaintiff has suffered damage in consequence. - 
The same seems to be the effect of the cases cited by Mr. Bigelow {Leading 
Cases on Torts) at p. 162 of his work. The question of the extent of the 
privilege of a witness in making statements was, however, well considered 
in a more recent case — Seaman v. Netherclift (2), in which there are valu- 
able dicta of Cockburn, C.J., Bramwell, J. A., and Amphlett, J.A., who 
presided in the Court of appeal. The judgments of those eminent Judges 
show that whilst they were not fully agreed upon all minor points, they 
wero unanimous in laying down the broad proposition of law that t e 
privilege of a witness is limited to the time when he is actually uu 
examination. Whether such privilege has application to statements hav1 ^ 
no reference. to. the matter which the Court is investigating was left.anopq 
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question in that case. Cockburn, C.J., after laying down that a witness 
is privileged to the extent of what he says in course of his examination,” 
went on to say : “ Neither is that privilege affected by the relevancy or 
irrelevancy of what he says; for then he would he obliged to judge of what 
is relevant or irrelevant, and questions might be, and are, constantly asked 
which are [45i] not strictly relevant to the issue.” But he added : I am 
very far from desiring to be considered as laying down as law that what a wit- 
ness states altogether out of the character and sphere of a witness, or what he 
may say dehors the matter in hand, is necessarily protected.” Upon the 
same point Bramwell, J. A., in delivering his judgment, drew a distinction 
between relevant facts in evidence and matters “ having reference to the 
enquiry ,” and he held that the latter phrase was preferable to and wider 
than mere questions of relevancy , as defining the limits of the privilege of 
a witness. And in dealing with the argument of counsel, the learned 
Judge went on to say (p. 60) : — “ Mr. Clarke said he was prepared to 
maintain that as long as a witness spoke as a witness in the witness- 
box, he was protected, whether the matter had reference to the inquiry 
or not. I am reluctant to affirm so extreme a proposition. Suppose, 
while the witness is in the box, a man, were to come in at the door, and 
the witness were to exclaim ‘ that m m picked my pocket.’ I can hardly 
think that would be privileged. I can scarcely think a witness would 
be protected for any thing he might say in the witness-box wantonly 
and without reference to the inquiry. I do not say he would not be protect- 
ed. It might be held that it was better that everything witness said as a 
witness should be protected than that witnesses should be under the 
impression that what they said in the witness-box might subject them to 
an action. I certainly should pause before I affirmed so extreme a propo- 
sition, but without affirming that I think the words ‘ having reference to 
the inquiry ’ ought to have a very wide and comprehensive application, and 
ought not to be limited to statements for which, if not true, a witness 
might be indicted for perjury, or the exclusion of which by the Judge would 
give ground for a new trial, but ought to extend to that which a witness 
might naturally and reasonably say when giving evidence with reference 
to the inquiry as to which lie had been called as a witness.” 

Amphlett, J. A., in delivering his judgment in the same case, after say- 
ing that there were “ many reasons why a witness should be absolutely 
protected for any thing he said in the witness-box ” went on to say : 

* Any thing that tended to disparage the credit of a witness may be said 
to be relevant to the enquiry in which the [455] witness is giving his 

evidence No doubt the strong language the defendant used, which 

was quite unnecessary, prejudiced him with the jury ; but the unnecessary 
strength of the language cannot affect the question of privilege.” 

In the present case the plaintiff’s deposition shows, and the lower 
appellate Court has interpreted it to mean, that “ he was abused after the 
defondant’s deposition was over,” and that Court goes on to say ; If this 
is a fact, and probably it is so in the absence of any evidence to the con- 
trary, then in my opinion he (defendant) had no right to use the ill 
expressions towards the plaintiff, a respectable person in his retired life 

The privilege of a witness lasts as long only as he has been deposing 

on oath in the witness-box, but not after it.” 

The passage in the plaintiff's deposition to which these remarks refer 
dearly shows that the abusive language was employed by the defendant 
against the plaintiff after the defendant had finished his deposition and 
was no longer in the witness-box. But this question, as pointed out by 
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the lower appellate Court, has not been tried upon the merits, and I may 
observe, that the deposition given by the present defendant in the suit of 
Sheobadan Singh v. Dawan Singh would be, perhaps, tbe most important 
piece of evidence for determining whether the abusive language now com- 
plained of in this suit was uttered by the defendant in the course of his 
examination as a witness. The language is stated to have been uttered 
in answer to a question put by the Munsif who presided in the Court, 
requiring the defendant to give some explanation why the present plaint- 
iff had deposed against the case set up by the prosent defendant, who 
was also defendant in the former action. 


I agree with the lower appellate Court in holding that the case has 
not been tried upon the merits, and I shall uphold the order of that Court 
now under appeal directing a trial de novo. 

But because the points of law which have arisen in this case are 
of considerable importance ; because upon these points the Legislature 
has not yet settled the law ; because the English common law of torts, in 
my opinion, is not in its integrity applicable to this country ; because I 
have in this judgment departed from [456] that law in some important 
points, I consider it necessary before concluding this judgment to for- 
mulate the exact propositions of law upon which this judgment proceeds. 

a ** 

Those propositions are the following : — 

Firstly , that the Eoglish law of slander as forming part of the law of 
defamation, and, as such, drawing somewhat arbitrary distinctions between 
words actionable per se and words requiring proof of special or actual 
damage, is not applicable to this country either by reason of any statutory 
provision or by any uuiform course of decision sufficient to establish such 
distinctions as part of the common law of British India. 

Secondly , that whilst the English law of defamation recognizes no 
distinction between defamation as such and personal insult in civil liabili- 
ty, the law of British India recognizes personal insult conveyed by abusive 
language as actionable per se without proof of special or actual damage. 

Thirdly, that such abusive and insulting language, unless excused or 
protected by any other rule of law, is in itself a substantive cause of action 
and a civil injury apart from defamation. 

Fourthly , that malice is an element of liability for abusive and insult- 
ing language. 

Fifthly , that such malice will be presumed or inferred unless the 
contrary is shown. 

Sixthly , that where the defendant is not absolutely privileged and 
protected by reason of the office or the occasion on which he employed 
such language, he renders himself subject to a civil liability for damages, 
irrespective of any plea of justification based upon proving the truth of 
the statements contained in the abusive and insulting language complain- 


ed of. 

Seventhly , that the rule of English law as to the privilege or protection 
of a witness in regard to defamatory statements made in the witness-box 
is based upon a public policy which is equally applicable to insulting and 
abusive language used by such witness. ■ 

Eighthly , that such statements when made in the witness-box are 
privileged and protected, even though made maliciously and [457] falsely, 
so long as they are relevant to the inquiry, or have reference to tne 

inquiry in the broadest sense of tbe phrase. v 
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Ninthly , that even where such statements have no reference to the 
inquiry, the defendant may prove the absence of malice and that such 
statements were made in good faith for the public good. 

As the case has not been tried upon the merits, it is impossible to 
determine at this stage which or how many of these propositions would 
be applicable to the facts, beyond the rule that abusive and insulting 
language is actionable per se without proof of special or actual damage, 
unless such language is excused or protected by some other rule of law. 

The case was therefore rightly remanded by the lower appellate Court 
for trial upon the merits, and tiiat trial must, in my opinion, proceed with 
reference to the legal propositions which X have already enunciated. IVEy 
brother Brodhurst is, however, of opinion that the case as it stands already 
is ready for final adjudication, and that the question of privilege obviates 
the necessity of entering into the vaster question as to whether abusive 
and insulting language is actionable per se. I wish I had been able to take 
the same view of the record of the case as it now stands. But I find that 
in the first place the plea of orivilege was neither pleaded by the defendant 
before the Munsif, nor was it made the subject of an issue so as to enable 
the parties to produce evidence upon that issue. The record of the case 
shows that the issues were framed on the 7th November, 1887, and the Mun- 
sif examined the parties on the same day, and without taking any further 
evidence dismissed the suit. Under these circumstances, I cannot help 
agreeing with the lower appellate Court in the view that, even in respect of 
such defence as the doctrine of privilege might furnish, there has been no 
proper trial upon the merits, and that the Munsif in this omission was 
influenced entirely by a misapprehension of the meaning of the plaintiff’s 
deposition. According to the view which my learned brother is inclined to 
take of the doctrine of privilege in such cases, the question of good faith is 
a question of fact, which must be determined upon its own individual 
merits, with reference to the circumstances of each case, proved by evidence, 
for producing which the parties must have such opportunities as the law 
[453] of procedure allows them. This was not done here, because, as the 
record shows, the examination of the parties was virtually an examination 
such as ss. 117, 118, and 119 of the Code contemplate, an examination the 
primary object of which is to enable the Court to frame proper issues. 
In this case neither the question of privilege at large nor the question of 
botia j ides was made the subject of an issue, and I should have been 
willing to consent to any order made by my learned brother such as would 
admit the trial of those points of fact before final adjudication. 

But the facts which might sustain a plea of privilge have not been ascer- 
tained by judicial trial in this case, nor has the question of bona tides been 
made the subject of inquiry. i have indeed, in deference to my learned 
brother’s views, consented to an order sending for the record of the former 
suit, that is, the one in the course of which tiio defendant used the abusive 
language complained ol in this action. But tile record of that case affords no 
help, even if wo as a Court of second appeal could deal with that record as 
evidence in this case. Teat record, il it shows any thing, shows that the 
abusive language was not incorporated in the defendant's deposition, and 
in the absence of a total want ot the trial of the point as to privilege, it 
cannot ho the result of a judicial inquiry, but a mere surmise to hold that 
the abusive language complained of was employed whilst the defendant was 
under examination as a witness, or that, it was so employed bot m file. 

it is perfectly true, as admitto 1 in this ease, that the abusive language 
was employed in an answer to a question put by the Munsif. But it is 
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equally true that the question was not needed, and it would be extending 
the doctrine of privilege far beyond its bounds, even as known to the 
English law, to bold that the mere incident of such a question being put 
by the Court is to afford the person to whom such question is put an 
unbounded privilege of abusing another in open Court, without a proper 
ascertainment by trial of the facts which might furnish a legal basis for 
such privilege, a trial which we as a Court of second appeal can scarcely 
hold ourselves. 

So far as the question of bona fides is concerned, I hold the same 
oninion as my brother Straight expressed iu Abdul [489] Hakim v. Tej 
Chander Mukerji (1), and re-affirmed by him in Queen-Empress v. Dhum 
Singh' 2). And I may add that so far as the quantum of damages claimed 
is concerned, nothing that I have said in this judgment must be taken to 
lay down any rule as to assessment. The considerations which regulate 
the assessment of damages in such cases necessarily rest upon the deter- 
mination of the facts and circumstances of each case, and I do not think 
that the case is in its present state ready for any adjudication as to the 
amount of damages. The question will, however, no doubt be determined 
by the Court of first instance, to which, by the order of the lower appellate 
Court, the case has been remanded for re-trial. 

I would dismiss this appeal with costs. Appeal dismissed. 


10 A. 459 = 8 A.W.N. (1888) 169. 

RE VISIONAL CRIMINAL. 

Before Mr. Justice Straight. 

Queen-Empress v. Durga. [23rd June, 1688.] 

Act V of 1861, ss. 8, 29 — Police Officer — Suspension — Breach of order. 

A police constable was suspended and ordered to remain in the lines during sus- 
pension. Despite the order he absented himself therefrom without leave. He 
was convicted under s. 29 of Aot V of 1861. 

Held, s. 29 of Act V of 1861, contemplates that the person to ba charged with 
an offence under it mu^t hive been, at the time of his doing the act in respect of 
which the cb-irge is preferred, a Dolice constable within the meaning of that Act. 
When a police officer is suspended, he ceases to be a police officer ; the conviction 
was therefore wrong. 

The Queen v. Dinonath Gangooly (3) followed. 

The facts of this case are stated in the judgment of the Court. 

The Public Prosecutor (Mr. G. E. Boss), for the Crown. 

JUDGMENT. 

STRAIGHT, J. — This case has been reported by the learned Judge of 
Banda for consideration as to whether the conviction of the accused 
under s. 29 of Act V of 1861. which contains the statute law on the 
subject, can he sustained. S. 29 of the Act to which I have referred 
provides: — “ Every police officer who shall be guilty of any violation of 
duty, or wilful breach or neglect of any rule or regulation or lawful [460J 
order made by competent authority; or who shall withdraw from the 
duties of his office without permission, or without having given previous 
notice for the period of two months ; or who shall engage, without 
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authority, in any employment other than his police duty ; or who shall 
be guilty of cowardice ; or who shall offer any unwarrantable personal 
violence to any persou iu his custody, shall be liable, on conviction before 
a Magistrate, to a penalty not exceeding three months’ pay, or to impri- 
sonment, with or without hard labour, for a period not exceeding three 
months, or to both. ” 


In this particular case it appears that the man Durga was a police 
constable employed in the police force of these Provinces ; that for some 
misconduct upou his part he had been ordered by his District Superinten- 
dent to be suspended and to remain in the lines during such suspension ; 
that despite the order that he was to remain in the lines, he absented 
himself therefrom without leave ; and it was in respect of his doing so that 
he has been charged under s. 29, Act V of 1861, and convicted by the 
Magistrate. Wneti this reference came before me, I thought the matter 
of sufficient importance to invite the learned Public Prosecutor to be good 
enough to give me the benefit of his valuable assistance, more particularly 
as there was to be found in the Bengal Daw Reports, Vol. VIII, Appendix, 
page 58 ( The Queen v. Dinanath GangoolyK a decision which, if a right 
decision, governs this case and settles the question as to whether such a 
conviction as that which had been had against Durga can be sustained. 
I have heard the learned Public Prosecutor , and I have had an opportunity 
also of carefully considering the terms of the judgment of the two learned 
Judges of the Calcutta High Court, and I am constrained to come to the 
conclusion that they were right. The provision contained in s. 29 of Act 
V of 1861 contemplates that the person to be charged with an offence 
under that section must have been, at the time of his having done the act 
in respect of which the charge is preferred, a police constable within the 
meaning of that statute ; and by s. 8, read in conjunction with the form to 
be found in the schedule attached to the Act, it is clear, that when once a 


police officer has been suspended, it is his duty to hand over to his superioi 
officer the certificate under which he is appointed a member of the police 
[46 1 3 force; so that the effect of the statute, as pointed out by the twc 
learned Judges of the Oalcutta Court, is that a police officer who has beer 
suspended, from the mere circumstance of that suspension, ceases to be e 
police officer, because it is ordered by the Act that when he is suspended 
his certificate, hitherto in operation, shall cease to have effect, and shal 
be immediately surrendered to his superior officer. I cannot help concur 
ring with that view, though, with the profoundest respect for the framers 
of the law, the policy or convenience of such a provision seems to me 
doubtful. Indeed, with reference to what transpired yesterday in the 
course of the case of Muhammad Mian Khan (l), and from what appears 
in the present case, it is difficult to see how the discipline of the police 
force can be properly preserved unless the District Superintendents have 
larger and more clearly defined statutory powers to deal with insubordina 
tion. It is no use flaming rules and formulating police manuals, if suet 
rules and the directions in such manuals are not authorized by or are ir 
hostility with the statute, and I think the subject is one which may fairl> 
claim attention at the lianas of the Local Government, specially just now 
when theie are so many complaints of the working of the present police 
system, and a thorough overhauling and re-org vnization seems desirable. 

I quash the oonviction and sentence of Durga, because on the terms 
pf the statute it seems to me I have no optiou, and he will stand acquitted 
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I direct that a copy of this order be forwarded to the Local Government 
and to the Inspector-General of Police. Under these circumstances the 
reference must be accepted, the conviction and sentence being set aside, 
the accused will stand acquitted. 


10 A. 462 = 8 A.W.N. (1888) 200. 

APPELLATE CIVIL. 

[462] Before Sir John Edge, Kt., Chief Justice , and Mr. Justice 

Mahmood. 


Kachwain ( Defendant ) v . Sarup Ohand and others ( Plaintiffs ). 

[20th March, 1888.] 

Execution of decree -Property liable to attachment \and sale— GranV to Hindu widow 
for maintenance for life— Reversionary right of grantor —Act V III of 18o9, 
s. -205 Civil Procedure Code {Act XIV of 138 2),s. 266 (/<) — “ Expectancy. 

One N the sole owner of a certain village, had a son J ■ J. had two wives. By 
bis first ’wife he had a son U. J.’s second wife was O. by whom be had a son 
whose widow is K.. the defendant in the suit. J. die_d, le»vmg U. his son, 
O. his widow, and K. his son’s wid nv, and on h-s death U. inherited the villag . 
Prior to the year 1374 TJ. had m\de a gift to O. of 105 bights situate in 
village. lu 1874 the rights and interests of U. in the village were sold y 
auction and purchased by T. , the ancestor of the plaintiffs. G by a deed 
gift omveyed the 105 bighas to K and ultimately died on ‘26th January, 883. 
Plaintiffs then sued to set aside the gift and for possession of the! land, ine 

learoel Judge found thtt the land was given to G. in lieu ° f , her P 1 a, “J® „ qion 
which she was to hold rent free for her life and that she had been in P®?*® 8 * 
thereof for twenty years. Further tbit U. had the right to resume . 

and assess it to rent on the death of 0. and that all the r.ghts mterests of 

U. in the land were attached and sold in 1874. On second appetl '•> 
ed that the interest ol U in the land at the time of the a‘le of thn ullage by 
auction was in the nature ol a mere expectancy and thcreforc could not be sow 
and was not sold. HAd, that U. gave to 0. the usufruct of the land for her 
life in lien of her maintenance. Thu after the g.ft the mtere 9 tof0..nthe 
land was of the same character an l carried with it the same consequence, as 
the reversion which the lessor would have for land leased for life > or yea. TSJ.U 

analogous to the right a ^ ‘ tHeTand which was capable of 

K b :fnV:" Purchaser at the sale of 1874. 

_ , .. . fVirt foii^vvinor ciso^ in the course of his argumcQ 

Counsel for appellant citod the followup 1 1 Dnss v Dhurma 
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Galotan had on the 26th July, 1882, transferred certain land in the 
village to Kachwain, by a deed of gift, and died on the 26th January, 
1883 . 

The plaintiffs in this case, who were the representatives of Tara 
Chand, sued Kachwain, to set aside the gift and for possession of the 
land. The contention for the plaintiffs was that Tara Chand had pur- 
chased the village including the land in suit ; that the land had been given 
to Galotan for her life only ; that she had no power of alienation ; and 
that as she was dead, the defendant Kachwain was no longer entitled to 
possession of it. The contention for the defendant was that the sale to 
Tara Chand did not pass the land bo him ; that the land had not been 
given to Galotan for life only ; that Nirand Singh had given the land to 
Galotan rent free as “ pan masala ,” and after his death Jawahir Singh had 
allowed the land to remain in Galotan’s possession as stridhan, and she 
had became the absolute owner of it, and that holding it at the time of the 
gift as absolute owner she had power to make the gift. The Court of 
first instance gave the plaintiffs a decree for the possession of the land, 
which on appeal the lower appellate Court affirmed. 

On second appeal by the defendant, Edge, C. J., and Mahmood, J., 
remanded to the lower appellate Court the following issues for trial : — 

1. Who made the gift of the laud in suit to Musammat Galotan for 
maintenance during her life ? 

2. What were the terms of th6 grant ? 

3. How long was she in possession ? 

4. What inferest, if any, had Umrao in the land in suit at the date 
of the sale, i.e. t on the 20th August, 1874. 

5. Was such interest actually attached, proclaimed, and sold at that 

sale? 

[ 464 ] 6. What were the terms of the order of attachment, of the 
proclamation, and of the order confirming the sale ? 

On the 1st issue the lower appellate Court found that Umrao Singh 
had granted the land bo Galotan tor maintenance during her life. On the 
2nd issue it found the terms of the grant to be that Galotan should hold 
the land rent-free for her life-time in lieu of maintenance. On the 3rd 
issue it found that Galotan was in possession under the grant for twenty 
years. On tbe 4th issue the finding was, that the interest which Umrao 
Singh had in the land on the 20th August, 1874, before the sale took place 
was a right to resume the land and assess it to rent on the death of Galo- 
tan. On the 5th issue the Court found that the interest, which Umrao 
Singh had in the laud on the 20th August, 1874, before the sale took place 
was nob specifically attached and sold at that sale, but as the whole rights 
and interests of Umrao Singh in the village were attached and sold, such 
interest must he considered to have passed to the purchaser. On the (>th 
issue it found that the proclamation of sale had been destroyed and its 
terms could not be ascertained, but that the orders of attachment and 
confirmation of sale showed that the whole rights and interests oi Umrao 
Singh in the village had been attached and sold. 

On the return of these findings objections were takon by the defendant- 
appellant. 

Mr. W. Colvin and Hon. Pandit Ajudhia Nath, for the appellant. 

Pandit Sundar Lai and Babu Sital I'rasad Chattel jec for the respon- 
dents. 
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JUDGMENT. 

EDGE, C. J. — This is an action brought by the representatives of a 
purchaser at an auction-sale of the interest of one Ucnrao Singh in a 
village sold in execution of a decree on the 20th August, 1874. One Kao 
Nirand Singh bad a son named Javvahir Singh. Jawahir Singh had two 
wives. By his first wife he had a son Umrao Singh, who is still alive, 
and whose property was sold. Jawabir Singh’s second wife was Musam- 
mat Galotan. By her he had a son, whose widow, MusammatKachwain, 
is the defendant in this action and appellant in this appeal. Rao Nirand 
Singh and Jawabir Singh died previous to the 20th August, 1874. Musam- 
mat Galotan, on the 26th July, 1882, executed a deed of gift in 
[465] favour of the defendant-appellant, and on the 26th January, 1883, 
Musammat Galotan died. The deed of gift related to 105 bighas of land 
which were situate in the village in question and form the subject of the 
claim in this action. The plaintiffs contended that Umrao Singh had 
given those bighas in dispute to Musammat Galotan for her life for 
maintenance. The finding on remand is in accordance with that contention. 
The defendant, on the other hand, contends that the bighas in dispute had 
been given by Rao Nirand Singh to Musammat Galotan, and that the gift 
had been confirmed by Umrao Singh’s father, Jawahir Singh. That 
contention has been disposed of by the findings on remand. Many ques- 
tions were raised by the appellant before us. It was contended that at 
the date of the sale in 1874, Umrao Singh had no interest remaining in the 
bighas in question that could be sold under s. 205 of Act VIII of 1859, and 
it was contended that after the gift made by Umrao Singh to Musammat 
Galotan, Umrao Singh stood in no better position than that; of a first expec- 
tant reversioner to property in possession of a childless Hindu widow. It 
appears to me that the position of Umrao Singh was very different to that of 
such a reversioner. What had been done in effect was this. Musammat 
Galotan, being entitled to maintenance, Umrao Singh, who was the full 
owner of the whole village, gave her for her life the usufruct of these 105 big- 
has in lieu of her maintenance, limiting the grant to her for her life, and she 
accepted the bighas on those terms. Umrao Singh’s interest, as it appears 
to me, was much more than the mere expectancy of a reversioner to pro- 
perty on the death of a Hindu widow. It was of the same character, ana 
carried with it the same consequences, in my opinion, as the reversion which 
the lessor would have for land leased for life or years, and would be analog- 
ous to the right which a mortgagor who had granted a usufructuary 
gage would have. It is misleading to use in connection with such a right 
the term “ expectancy.” On the determination of the life interest, the rign 
to possession would be in Umrao Singh or his assignee, or if he bad no 
assigned and had died, then in his heirs. I think that the cases cited y 
Mr. Colvin ( Koraj Koonwar v. Komul Koonwar{\) ,Ram Chunder TantraDoss 
v. Dhurmo Narain Chukar butty (2)) do not apply. The case which [466 J v ^ as 
cited to us, namely, Tuff uzzool Hossein Khan v. Rag hoonath Per shad \ /» 
obviously does not apply. That was a case in which the thing whic 
was sold at auction was the chance of the success of a party in 
arbitration. It was said on behalf of the appellant further tha 
bighas in question, having been granted by Umrao Singh to Mu8 * m “ 
Galotan in lieu of maintenance, they became her stridhan, an 
Umrao Singh ceased to have in them a saleable interest. That proposi 
. — c*. Aorroct view of the law if Galotan’s in terest had no 

(3] 14,M. 1. A. 41. 


(1) 6 W. R. G. R. 34. 


(2) 15 W. R. F. B. 17. 
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limited to an interest for her life. This was not an absolute gift by 
Uinrao Singh, but merely a graut to operate during the lifetime of Mus- 
sammafc Galotan. There was a considerable amount of legal argument as 
to the rights of a Hindu widow in the property left by her husband in 
respect of her right of maintenance. X do not think that any of those 
arguments assist us in the determination of this case, which is not one of 
partition, but is one of a private arrangement between Umrao Singh and 
Musammat Galotau, by which he agreed to give to her and she agreed to ™ 462 

receive from him, these bighas for her life only and as a mode of payment of ,. RRR . oqo 
her maintenance. In my opinion, whatever might have been the position of < 1888) 
Musammat Galotan if this had not been the arrangement that had been 
come to, we must give effect to that arrangement or agreement, and consider 
the effect of that agreement only. In the result I have come to the conclu- 
sion that Umrao Singh had a vested right to these bighas in question 
which was capable of being sold at the auction-sale, and that that light, 
that is, the right of possession on the death of Mussammat Galotan passed 
to the auction-purchaser at the sale on the 20th August, 1874. The appel- 
lant before us may or may not be entitled to maintenance out of these lands 
in question. That point has not been raised in the action and no issue has 
heen framed relating to it. and consequently I do not think I would be 
justified in giving any opinion on the subject. In my opinion this appeal 
should be dismissed with costs. 

MAHMOOD, J. — 1 am of the same opinion. 

Appeal dismissed. 
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[467] Before Mr. Justice Mahmood. 


Muhammad Husain ( Petitioner ) v. Ajudhia Prasad and others 

( Opposite party). '' [6th April, 1888.] 

Civil Procedure Code (Act XIV of 188*2) s. 401, Explanation. —S- 622 — High Court's 
powers of revision — Practice — Suit in forma pauperis — “ Pauper ” — Inquiry into 
pauperism. 

On an application to sue in forma pauperis the Court is required to deal with 
the questiou cf the applicant’s pauperism with reference to the lefinitiou of that 
word aa given in the Explanation to s. 401 of the Code of Civil Procedure, and in 
deciding it to ascertain tho exact property, its market value and the title thereto 
aud then to doal with the ease uudor s. 407 of tho Code, irrespective of any 
surmiaos as to the reason why the applicant has valued his claim at a high figure. 

All orders passed undor s. 407 of tho Code of Civil Procedure arc not excluded 
from tho exorcise of rovisional powers of the High Court under s. 622 of the 
Oodo, Chat ter pal Singh v. Raja Ram (1) notwithstanding. 

In the exorcise of revisional powers it is not tho duty of tho High Court to 
entor into tho merits of tho evidence ; it has only to see whether the requirements 
of tho law have boou duly aud properly obeyed by the Court whose order is the 
subjoot of revision, and whether the irregularity as to failure or exercise of 
jurisdiction is such as to justify interforouce with the order. 

The faats of this case are stated in the judgment of tho Court. 

The applicant appeared in person. 

Pandit* Bishimbar Nath for the opposite party. 
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ORDER OF REMAND. 

MAHMOOD, J. — This is an application made under s. 622 of the 
Civil Procedure Code, invoking the revisional powers of this Court in the 
interests of justice within the meaning of that section. 

The application relates to an order passed by the lower Court under 
s. 407 of the Civil Procedure Code disallowing the petitioner’s nrayer to 
be allowed to sue in forma pauperis under the special provisions of 
Chapter XXVI of the Code. 

The facts out of which the application has arisen may be briefly 
stated to be the following : — 

The petitioner, Muhammad Husain, by a deed executed by him on 
the 6th August, 1881, usufructuariiy mortgaged certain villages belonging 
to him to Shah Kirpa Dayal and others who are the [468] opposite 
party to the application. Under the terms of the mortgage a certain date, 
that is three years, was mentioned to be the period when the mortgage was 
either to be extinguished or to be liquidated. Similarly, on the 23rd 
December, 1881, the aforesaid Muhammad Husain executed another 
usufructuary mortgage-deed in respect of certain other property under 
terms and conditions similar to those of the previous mortgage, the rate 
or interest again being 12 per cent, per annum. 

It is admitted before me by the petitioner Muhammad Husain in 
person and by Pandit Bisliambar Nath on behalf of the opposite party that, 
whilst under the terms of the two mortgages themselves the opposite party 
would be entitled to obtain possession as usufructuary mortgagees of the 
property, by certain transactions subsequent to the mortgages, namely, 
on the 23rd September, 1881, and on the 6th June, 1882, the mortgagees 
accepted from the present petitioner Muhammad Husain habuliats either 
leaving him in possession or replacing him in possession in lieu of pay- 
ments of certain sums of money which were to be paid by the mortgagor 
to the mortgagees as money due under the kabuiiats , the money being 
probably equivalent to such usufruct as the mortgagees would be entitled 
to take from the property in lieu of interest at 12 per cent, per annum. 

Upon the statement of the main allegations between the parties, into 
the merits of which allegations I am not required to enter, the present 
petitioner came into Court alleging (to put the matter in the broadest 
terms), that the defendants, as mortgagees and also as the executants of 
the kabuiiats abovementioned, had infringed the terms of those contracts ; 
that they had wrongfully ousted the plaintiff from the possession of the 
mortgaged property and had committed acts of waste ; and upon these 
allegations the petitioner alleged that he was entitled not only to 
possession of the mortgaged property, but also to a considerable sum of 
money which be claimed as compensation or damages which had accrued 
to him by the wrongful acts of the defendants. 

The suit began, as it should have done, under s. 401 of the Civil 
Procedure Code, that is, by an application such as s. 403 of the Code 
requires. The application appears to have been registered, [469] not 
as a suit, but, as an application to be allowed to sue in forma pauperis. 

The application was resisted by the defendants mainly upon the 
grounds that the petitioner’s allegation as to pauperism was not true, and 
that be could not sue in the proper form. 

The issue having been so raised the learned Judge of the lower Court 
appears to have allowed the parties to produce evidence of witnesses upon 
the issue. Having examined the witnesses he has recorded a judgment, 

314 


MUHAMMAD HUSAIN V. AJUDHIA PRASAD 


10 All. 470 


mj 


the main portion of which may bo quoted to be in the following terms : 

** On a consideration of the statements of the witnesses for the 
parties, this Court is of opinion that the applicant is not a pauper, inas- 
much as it appears from the mode in which the claim has been made and 
the objections taken tnereto by the opposite party, the allegation with 
which the claim has been made, and the form in which it has been brought, 
are not such as to render the suit lit for being heard or decided in forma 
pauperis 

The learned Judge, after making these observations, goes on to surmise 
that the claim of the plaintiff may be taken to be extravagant and, as such, 
unfit for being dealt with in forma pauperis. 

The first question which I have to deal with here has arisen out of the 
preliminary objection taken by Pandit B ish avibar Nath on behalf of the 
opposite party, namely, that upon the findings of the lower Court, it is not 
open to this Court, as a Court of revision, to interfere under s. 622 of the 
Code, and in support of this contention the learned pleader has relied upon 
the Full Bench ruling of this Court in Chatterpal Singh v. Raja Ram (1), 
and also upon various other rulings of this Court which, according to the 
learned pleader’s contention, restrict and limit the revisional powers of this 
Court. So far as the ruling in the Full Bench case is concerned, all I need 
say is, that the facts of the case were vastly different from those to which 
this application relates ; that the learned Judges who signed the judgment 
of the majority of this Court, did not lay down any general principle 
of law applicable to the matter ; and that, so far as I am concerned, 
I, in delivering my judgment, guarded myself against being understood 
[470] to exclude all orders under s. 407 from the exercise of the revi- 
sional powers of this Court. A similar question has been quite recently 
considered by me in the case of Ali Hamza v. Ahsan Ali (2). Pandit 
Bishamhar Nath, further relies upon the other rulings of this Court under 
s. 622. I think nearly all these rulings were considered and cited by me 
in the case of Dhum Singh v. Basant Singh (3), where I gave expression 
fully to my views as to what I understood to be the effect of the Privy 
Council ruling in Amir Hassan Khan v. Shoo Baksh Singh (4) and the Full 
Bench ruling in Badami Kuar v. Dina Rai (5) and the other cases. Adher- 
ing as I do to the views I then expressed, I cannot but hold, consistently, 
with those views, that in this case there has been a wrong exercise of 
jurisdiction by the lower Court, and that the application can be entertained 
in revision. 
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Now, in the present case, I am far from being satisfied that the 
learned Judge of the lower Court had consulted the exact definition of the 
word pauper as contained in the Explanation to s. 401 of the Civil Proce- 
dure Code, noram I satisfied that, in dealing with the weight of evidence 
in the case, he was clear as to the exact person upon whom the onus 
probandi as to pauperism lay in a case such as this, or as to the requisites 
of legal proof before an alleged pauperism, supported as it must neces- 
sarily be by a duly verified statement, can be held not to have been made 
out. Further, I am not satisfied that the learned Judge did not mix up 
considerations as to the likelihood or the chance of the plaintiff 's success 
in the suit as an element in guiding his decisiou as to whether or not the 
petitioner was a pauper. 

The plaintiff’s statement that he had no property other than that 
which he had mentioned in the application could, no doubt, be contra- 
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dieted by other evidence ; but before that evidence could be trusted as 
sufficient to disallow the petitioner the privilege of suing in forma pau- 
peris it was necessary to find clearly whether such additional property as 
might be proved to belong to the plaintiff was sufficient to pay the fee 
prescribed by law within the meaning of the Explanation to s. 401. The 
manner in which the learned [471] Subordinate Judge has dealt with 
the case shows that he did not consider it necessary to ascertain either 
the exact amount of courtfees which would be due upon plaintiff’s plaint 
or the exact nature or value of the property which was alleged to belong 
to the petitioner over and above the subject-matter of the suit. Indeed 
no attempt in that direction appears to have been made, because the 
judgment of the learned Subordinate Judge does not even specify the 
property which he held the petitioner to be possessed of, much less is 
there the smallest trace of any issue as to the value of the property. 
General and vague statements as to the petitioner who comes into Court 
to sue in forma pauperis cannot be regarded by me as adequate to 
divest him of a remedy which on proof of pauperism the law would award 
him, and T cannot hold that there is any finding in the judgment to show 
that the plaintiff is possessed of means which would enable him to 
maintain the action in the usual form. 

The learned Pandit, whilst conceding that there is no documentary 
evidence to prove the title of the petitioner as to the property alleged to 
belong to him, has asked me to go into the merits myself and to adjudicate 
upon the exact effect of the oral evidence of witnesses produced by his 
clients, and to determine, upon the record as it now stands, questions as to 
the title and value of the various properties the ownership whereof was 
attributed by the witnesses to the petitioner. I have no hesitation in laying 
down the rule that if, as I have frequently said before, in second appeals 
it is not the duty of this Court to enter into the merits of the evidence, 
a. fortiori , it is not the duty of this Court to enter into the merits of the 
evidence in cases of revision. I may add that any other view would impose 
upon Courts of revision duties not dissimilar to those of the Courts of first 
appeal. All that this Court as a Court of revision is required to do is to 
see whether the requirements of the law have been duly and properly 
obeyed by the Courts whose orders are subjected to revision, and whether 
the irregularity as to failure or exercise of jurisdiction is such as would 
justify interference by this Court. 

I am of opinion that this is one of those cases in which those 
revisional powers should be exercised, and without prejudice to 
[472] either party to the litigation the order which I think is necessary 
to make in the caso is, to set aside the order of the learned Judge of the 
lower Court, to require him to deal with the question of pauperism with 
reference to the definition contained in the Explanation to s. 401 and, m 
deciding the question, to ascertain the exact property, its market value, 
and the title thereto, and then to deal with the case under 8. 407, 
irrespective of any surmises as to the reason why the plaintiff has valued his 
claim at such a high figure In dealing with the case under that section 
the learned Subordinate Judge will, of course, be at liberty to decide 
whether, even if the petitioner’s pauperism is established, his case falls 
under any of the other clauses of the enactment. 

I have considered it necessary to go into the matter so fully because, 
whilst I hold that pauper suits when frivolously brought should not be 
encouraged, I also hold that enough has already been done by the 
Legislature in the Code Civil Procedure, not only in s. 407 but also in 
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later sections, to provide checks upon such litigation. But it is equally 
dear that if these checks are too severely administered, in the sense of 
the various requirements of the law not being duly carried out before a 
pauper is kept out of Court, the effect will be far from what the 
Legislature aims at. Courts of Justice should be open alike to the rich 
and the poor. This is a revision case, and all that I am required to do is 
te allow the petition, and setting aside the order of the learned Judge of 
the lower Court to require him to dispose of the case again with reference 
to the observations which I have made. 

Costs will abide the result. Cause remanded . 
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APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Mahmood. 


Sakina Bibi ( Plaintiff ) v. Amiran and others (Defendants).''' 

[6th April, 1888.] 

Preemption — Wajibul-arz — Pre-emptor out of possession of Jiis own snare — His own 
share lost by him pending appeal —Muhammadan Laiu, 

The plaintiff instituted this suit to enforce her right of pre-emption in respect 
of a share in a village of which she alleged to be a co-sharer with the vendors. 
The [4733 d efendants to the suit were the vendors, the vendees, and others 
who were rival claimants for pre-emption in the share sold. The rival pre- 
emptors alone defended the action on the ground, among others, that plaintiff 
was not in possession of her own share in the village out of which she alleged 
that her right to claim pre-emption arose. The Court of first instance dismissed 
her suit. In appeal the District Judge in effect dismissed her claim as against 
the defendants who were the rival pre-emptors, but gave the plaintiff a right 
to obtain the share if the other pre-emptors did not avail themselves of the 
decree whioh they had obtained in their action. On the 12th of January, 1887, 
plaintiff’s second appeal was admitted, and on the 20th January plaintiff’s 
share in the village out of which her claim to pre-emption in respect of the 
share sold arose, was sold in execution of a deoree in another suit. Respondent 
contended that, as since the appeal the share out of which plaintiff alleged that 
her right arose was sold, she could not get any decree now in her favor. 

Held , that this Court as a Court of Appeal have only got to see what was the 
decree, which the Court of first instance should have passed, and if the Court of 
first instance had wrongly dismissed the olaim, the plaintiff cannot be prejudiced 
by her share having been subsequently sold in execution in another suit ; such 
a sale could not have affeoted her right to maintain the decree, if she had 
obtained a decree in her favor in the Court of first instance, either on review 
or on appeal, nor could it have been made the ground of appeal. Further, 
plaintiff being out of possession of her share at the time she instituted the suit 
for pre-emption was immaterial, tho Court should have ascertained whether the 
pluiutiff was at the dato of suit entitled in law to tho share out of which her 
right of pre-omption was alleged to have arisen. 

Held , by Mahmood, J., that the passage from Hamilton’s Hedaya by Grady, 
p. 562, means that in the pre emptive tenement tho pre-emptor should have a 
vested ownership and not a more expectancy of inheritance or a reversionary or 
any kind of contingent right, or any interest falling short of full ownership.* 

[R., 2 N.L..R.150 (166) ; D., 21 A. 441 (442) ; 125 P.L.R. 1901=95 P.R. 1901 ; 157 
P.L.R. 1901 = 49 P.R. 1901.] 

Azima Bibi.Wasiha Bibi, and Yusaf Ali, throe Muhammadan co- 
sharers, sold their three-pie share in village Khataula Khurd to Rahim Ali 

* Sooond Appeal, No. 51 of 1887. from a decree of J.M.C. Steinbolt, Esq., District 
Judge of Azamgarh, dated tho 22nd December, 1886, modifying a decree of Lala Man- 
mohan Lai, Subordinate Judgo of Azamgarh, dated the 12th June, 1886. 
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and Assid Ali for the sum of Rupees three hundred. As regards Muham- 
madan co-sharers, the Wajib-ul-arz of the village provided that sales of 
shares of co-sharers should be governed by the Muhammadan law of pre- 
emption. On the sale taking place, Amiran and Karim Bakhsh instituted a 
suit for pre-emption in respect of the share, and obtained a decree. Plaintiff 
(SakinaBibi) instituted this suit on 1st April, 1886, against the above-named 
vendors, vendees and the pre-emptors to enforce her right of pre-emption, 
on the ground that she and the vendors are co-sharers and partners in the 
property sold which was their paternal estate, while the vendees were 
strangers, and the pre-emptors were sharers in a thoke of the village other 
than that in which the property sold was situated. On the same day that 
she filed this suit [474] she also instituted a suit for possession of her 
share in the estate left by her father. 

The vendors-defendants did not defend the action ; the vendees con- 
tended that the sale to them was made with the knowledge of the plaintiff, 
who did not offer to buy ; and the pre-emptors (defendants) urged that, 
inasmuch as plaintiff was not in possession of her share in the paternal 
estate in respect of which she claimed the right of pre-emption, she could 
not maintain the suit. 

The Subordinate Judge finding that the plaintiff was not in possession 
of her share in the estate left by her father dismissed the suit. On the 
9th July, 1886, plaintiff appealed to the District Judge, and that officer, 
agreeing' with the Subordinate Judge, dismissed the appeal as against the 
rival pre-emptors, but directed that if they did not avail themselves of the 
decree they had obtained, then plaintiff should obtain the property on pay- 
ment of the purchase-money. 

On the 12th January, 1887, plaintiff preferred this second appeal, 
contending that whether she was or was not in possession of her share in 
the paternal estate, she was still a co-sharer in the village and entitled 
to maintain the suit. 

On the 20th January, 1887, the plaintiff’s share in the village out of 
which she alleged that her right arose was sold in execution of a decree 
against her in some other case. 

The appeal came on to be heard before Mahmood, J., who referred it 
to a Bench of two Judges with reference to the contention on behalf of the 
respondents that the plaintiff’s own share in the village and out of which 
alone her claim to pre-emption in respect oftheshare sold had arisen, having 
been sold by auction and so lost to her, she was no more entitled to a 
decree in the suit. In support of their contention the respondents cited t e 

case of Khuda Bakhsh v. Ramlautan Lai (1). 

The appeal was then heard before Edge, O. J.» and Mahmood, J. 

Mr. G. T. Spankie , for the appellant. 

Mr. Abdul Majid , for the respondents. 


ORDER OF REMAND. 

[475] Edge C J. — This was an action for pre-emption. The defen- 
dants Amiran and Karim Bakhsh were also claimants for “ 

the share sold. The Subordinate Judge dismissed the claim T . he . h 

Judge in effect dismissed the action as against Amiran and Karim BaKnsn, 
but gave the plaintiff a right to obtain the share if Amiran and Karim 
Bakhsh did not avail themselves of the decree which they haa obtaine 
the action. From that decree this appeal has been brought. 


(1) A. W. N. (1884), 169. 
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Mr. Abdul Majid for the respondents has raised a preliminary objection. 
The objection is this : — He says, and it is not denied on behalf of the 
appellant, that pending the appeal to this Court, that is to say, since the 
appeal to this Court was filed, the share out of which the plaintiff alleged 
that her right arose was sold in the execution of a decree in some other 
case. He contends that under these circumstances we cannot pass a 
decree in her favour. He bases his contention on a passage cited to us 
from Shama Churun Sircar’s Muhammadan Law (1) in which it is 
stated that “ if the shuffi previous to the decree of the kazi sell the house 
from which he derives his right of s huff a, the reasons or grounds of his 
right being thereby extinguished, the right itself is invalidated, notwith- 
standing he be ignorant of the sale of the house to which it related.” 

I do not accede to Mr. Abdul Majid's contention. It appears to 
me that sitting here as a Court of Appeal, we have got to see what was 
the decree which the Court of first instance should have passed, and if 
the Court of first instance wrongly dismissed the claim, the plaintiff 
cannot be prejudiced by her share having been subsequently sold in 
execution of a decree in another suit. It could not be contended, 1 think, 
if the plaintiff had obtained a decree in the Court of first instance, that 
her right to maintain the decree either on review or appeal could possibly 
be affected by a subsequent sale of the share out of which her right of 
pre-emption arose. The subsequent sale could not have been alleged as a 
ground of appeal for instance. It was not a matter which could have 
made the decree of the Court of first instance, in such a case, wrong in 
law or in fact ; and I can see no distinction between the case in which 
the plaintiff obtains a decree for nre-emption in the Court of first 
[476] instance, and a case in which she proves to a Court of appeal that 
she was entitled to a decree it; the Court of first instance which she did 
not obtain. In consequence of this view the preliminary objection fails. 

Now, as to the actual appeal before us, it appears that the plaintiff, at 
the date of the institution of the suit, was notin physical possession of the 
share out of which the right of pre-emption arose, and that she continued 
dispossessed up to the time of the judgment in the lower appellate Court. 
The lower appellate Court appears to have considered her case as one in 
which she had not proved her right against the other pre-emptive claim- 
ants on the ground that she was not in possession of the share out of 
which her right was alleged to have arisen. Now as to these circum- 
stances, I think it was the duty of the lower appellate Court to ascertain 
whether the plaintiff was, at the date of the suit, entitled in law to the 
share out of which her right of pre-emption was alleged to have arisen. 
The mere fact of her not being in possession of it was immaterial except 
in so far as that fact might be urged as showing that she was not entitled 
to it. Now this is the question which the lower appellate Court has not 
tried. There is another material question in the case which has not been 
tried, and it is as to whether, assuming that tho plaintiff is entitled to the 
share out of which the right is alleged to have arisen, she lias only an equal 
right of pre-emption with Amiran and Karim Bakhsh or whether she has 
an inferior or superior right. The nature of the decree, if tho plaintiff is 
entitled to one, will depend upon the findings on those points. I merely 
refer to these issues not as expressing exhaustively tho issues (hat have 
not been tried, because the lower appellate Court has not tried any issues 
at all. 

* " 1,1 f 1 ■ ■ ■ 1 . v ■ ■ ■ ■ ■ ■ — -■ - — ■ — — - ■ ■ . — - 

(1) Tagore Law Lectures, 1873, p. 535. 
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The decree of the lower appellate Court is set aside, the appeal decreed, 
and the case remanded under s. 562 of the Civil Procedure Code. 

Costs to abide the event. 

Mahmood, J. — I am of the same opinion, but as the Judge who re- 
ferred the case to a Bench, I wish to say that the reasons and the faots 
which rendered it necessary for me to refer the case are stated in my 
order of the 1st February, 1888. The central [ 477 ] reason of the reference 
was, whether the sale of the pre-emptive share, that is to say, of the 
rights and interests of Musammat Sakina Bibi during the pendency of 
the appeal would render the dismissal of the appeal a necessary result. 
The appeal was admitted on the 12th January, 1887, and its aim and 
object of course was to have it decreed by this Court that, in respect of 
the sale of the 25th July, 1885, the plaintiff should have, on the 12th 
June 1886, when the first Court dismissed her suit, had her suit decreed 

instead. 

Mr. Abdul Majid argued that the sale of Musammat Sakina’s rights 
and interests, which sale took plac9 exactly eight days after the admission 
of this second appeal, namely, on the 20bh January, 1887, was sufficient 
to deprive her of her pre-emptive right, and for this contention he relied 
upon the passage to which the learned Chief Justice has referred, namely, 
the passage at page 535 of the Tagore Law Lectures for 1873, and the 
passage from the Hedaya to be found at page 562 of Grady’s edition of 
Hamilton’s Hedaya, which runs as follows : — 

“ Besides, it is an express condition of shuffa , that a man be firmly 
possessed of the property from which he derives his right of shuffa at the 
time when the subject of it is sold — a condition which does nob hold on 
the part of the heirs. It is, moreover, a condition that the property of the 
shuffi remain firm until the decree of the hazi be passed, and as this does 
not hold on the part of the deceased shuffi , the shuffa is therefore nob esta- 
blished with respect to any one of his descendants, because of the failure of 

its conditions.” 

The learned counsel argued that the passage in the Hedaya meant 
that actual physical possession of a share, that is to say, of the pre-emptive 
share, was a condition precedent to the exercise of the right of pre-emption. 
The translation as made by Mr. Hamilton is somewhat loose, but it is 
clear that what is intended to be convoyed by the author of the Hedaya 
was, that, in what I may call the pre-emptive tenement, the pre-emptor 
should have vested ownership and not a mere expectancy of inheritance 
or a reversionary right, or any other kind of contingent right, or an> 
interest which falls short of full ownership. For instance, in the L4/5J 
case of a usufructuary mortgagee who is in possession, the a PP llc *' 
tion of the passage would reauire holding that no right is possessed y 
such a mortgagee. I do not think that any other interpretation can be 
placed upon the passage, and I hold also that such is the case-law as 
shown by some of the reported cases. 

Then as to the question, whether a sale such as the sale of the i 2060 
Tanuary 1887, falls within the rule contended for by Mr. Abdul Maj . 
I amee with the learned Chief Justice in holding that we. as a Court of 
Anneal are concerned with the question what the decree of the first Cour 
should have been and not with the matters which have happened 
the decree was passed, other than those relating to the array of P 
which occurred Subsequent to the decree of the Court offi^nstauee. 
T mnAT -as-J— understand the text ni Ure -H«daya^ana©ly r --fJ^- &e 

pages 601 and 602, that I have no doubt that although the Mu amma 


VI] ANGAN IiAL V. GUDAR MAL 10 All. 479 

Daw requires that, if by reason of a voluntary sale or other eiroumstance 1888 
the pre-emptor before the passing of the decree of the first Court ceases Afbil 6. 

to he the owner of the pre-emptive tenement, then the decree cannot be 

given in his favour: yet the rule cannot be car ried to Courts of Appeal, or APPEJI/- 
Courts of Error, as the Courts concerned with rectification of the decrees LATE 
of the Courts below. There is also some doubt in my mind whether the ClVlli. 

passage so far as it relates to sale by a pre-emptor of his pre-emptive 

tenement before the decree of the kazi , is applicable to compulsory sales 10 *72 = 

such as the sale of the 20bh January, 1887. The sale may or may nob 8 A.W.N. 
have been validly made. It may possibly be the subject of a separate (l 888 ) 177 = 
•litigation in the execution department to which execution proceedings the 13 
present defendants, Mr. Abdul Majid's clients, would possibly be no ***• 
parties, and the fate of the litigation may be in favour of Musammat 
Sakina Bibi or against her. Such facts cannot be taken notice of at this 
stage in a litigation, which, if the pre-emptor’s case is established, was 
rightly commenced and should have ended in the decretal of her claim. 

In connection with the latter point I think it my duty to refer to the 
case of Khuda Bakhsh v. Bamlautan Cal (l) in which a Division Bench of 
this Court held that, because subsequent to a [479] decree for pre-emption, 
and during the pendency of the appeal, in a totally separate litigation a 
decree had been passed which directed that the pre-emptor was not entit- 
led to the pre-emptive tenement, namely, the tenement which gave him 
the right to sue, therefore such adjudication deprived such pre-emptor of 
his pre-emptive right and rendered the decree for pre-emption null and 
void. The case is not on all fours with the present case. If the case 
were applicable to this case I should have very great hesitation in holding 
that it was correct law. The rule of lis pendens is a broad doctrine, and 
the maxim pendente lite nihil innovetur is sufficiently broad to invest 
this question with some difficulty. 

This case has not been tried upon the merits, and there are other 
questions in the case to which I have not referred, because I agree in the 
order of the learned Chief Justice that the case should go back under 
s. 562, of the Civil Procedure Code and be tried on the merits by the lower 
appellate Court, which Court should frame a decree such as the findings 
may require. 

Costs to abide the result. Cause remanded. 


10 A. 479 = 8 A.W.N. (1888) 189. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 

ANGAN L.\U ( Plaintiff ) V. GUDAR Hal AND ANOTHER {Defendants). 

[2nd May, 1888.] 

Execution of decree — Deceased Jiulgment-debtor— Execution aaainst a person 

not the legal representative. 

The defendants, along with one N and C, bad brought a suit against one A in 
the Civil Court at Peshawar in the Punjab and obtained a decree on the '23rd 
July, 1878, for Rs. 80,545-12-0. In 1881, application for transfer of the decree 
to the Court at Moradabad for execution was made, and it was granted, but no 

p First Appoal No. 198 of 1886. from a decree of Maul vi Zain-ul abdin. Subordinate 
Judge of Moradabad, dated the 16th Soptombor. 1886. 

(1) A. W. N. 1884 169. 
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steps were taken thereupon. On the 12th June, 1883, A died. On. the 30bh 
, April, 1884, the defendants again applied to the Court at Peshawar treating their 
judgment-debtor as being then alive, for a fresh certificate to execute their 
decree in the Moradabad district, and obtained it. On the 20th of August, 1885, 
they made an application to the District Judge of Moradabad for execution of 
their decree, and in it, it was stated that the application was “ for execution 
against Ajudhia Prasad and after his death against Angan Lai, the own brother, 
and Durga Kuar, widow, and Lucbman Prasad and others, sons of Ajudhya 
Prasad, residents of Kundarkhi and the said Angan Lai at present residing at 
Umballa and employed in the Commissariat Transport Department, judgment- 
debtors.” It was further stated that the judgment-debtor was dead, and his 
heirs are living and in psssession of his estate, and Angan Lai [480] himself has 
realized Rs. 9,637*4-9 due to the deceased judgment-debtor from the Com- 
missariat Department of Calcutta and appropriated the same, therefore to that 
extent the person of the said Angan Lai was liable”. Notification of this 
application was issued to Angan Lai as also to the other persons named therein. 
Angan Lai objected to the application as against him, stating that, although he 
was the brother of A, deceased, yet he always lived separate and carried on 
business separately ; that there was no connection or partnership between him 
and the deceased judgment-debtor, and that he had no property of the deceased 
in his possession. Further, that as A l6ft issue, it was wrong to call him as heir 
to A. and take out execution process against him. In reply to these objections 
the judgment-creditors (defendants) did not contend that Angan Lai was the legal 
representative of the deceased judgment-debtor, but treated him as a person in. 
possession of a sum of money belonging to the deceased, and therefore liable to 
the extent of the sum so received by him. The Subordinate Judge, holding 
that Angan Lai was the brother of the deceased, and had realized the amount 
from the Commissariat office, which he failed to prove that he paid to the- 
deceased, ordered execution to proceed against him. Angan Lai then instituted 
this suit to set aside the order of the Subordinate Judge. It was contended first, 
that the suit was in effect a suit under s. 283 of the Code of Civil Procedure and 
therefore barred as not having been brought within a year from the order of the 
Subordinate Judge, and secondly, that the proceedings of the Subordinate Judge 
were held under s. 244 of the Code and therefore no separate suit would lie. 

Held , that the first contention must fail, inasmuch as an essential condition 
precedent to a suit under s. 283 of the Code, is the making of an attachment o 
some property ; of objection being taken to such attachment ; of investiga ion 
beiug made into such objection, and lastly, of its being allowed or disallowe . 
and these do not exist in this case. The second contention also must fail, as 0 
Subordinate Judge never treated the proceedings in execution against Angan Liar 
upon the footing that he was tbe legal representative of the deceased judgmen 
debtor. 

Mirza Mahomed Aga A li Khan Bahadur , v. Balmukund (1), Sayid Nadir 
Hossain, v. Bipen Chund Bassarat (2) were referred to. 


The facts of this case are stated in the judgment. 

Hon. T. Gonlan and Hon. Pandit Ajudhia Nath for the appellant. 
Mr. G. E . Ross and Pandit Sundar Lai, for the respondents. 


JUDGMENT. 

Straight, J. —The suit to which this appeal relates is one of a 
peculiar character, and it is necessary for the purpose of making mteUigi- 
ble the view at which I have arrived to state as succinctly and clearly 
I can the circumstances under which the plaintiff comes into Court, 
appears that the defendants in the present suit, along with one » «ar 
Das and Chela Ram, brought a suit against one Ajudhia Prasad in t 
Civil Court in the Panjab and [481] obtained a decree against him on tb 
23rd July, 1878. fora sum of Rs. 30,545-12-0. That was a simple money- 
decree In the year 1881 an application was made to the Pan] ab , C -, - n 
for a certificate to transfer the execution of that decree to Moradaba 


(2) 3 C. L. R. 437. 


« 


(1) 3 I. A. 241. 
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these Provinces, and the application was granted. But nothing further 
was done in the matter. Upon the 12bh June, 1883, Ajudhia Prasad, the 
judgment-dehtor, died. On the 30bh April. 1884, very nearly six years 
after the decree had been originally passed, the defendants, in the name 
of Damodar Das, who was the original decree-holder and was then also 
dead, came into the Panjab Court and applied for a fresh certificate for 
the transfer of the execution of the case to Moradabad, and upon that date 
the certificate was granted. It is to be noticed, at least so I understand 
Mr. Conlan , that in that application to the Panjab Court, Ajudhia Prasad 
was treated as still being alive. However, whatever informality there 
may have been in that application, on the 20th August, 1885, a formal 
application was presented in the Court of the Judge at Moradabad and it 
was for the execution of this decree which had been transferred. It 
said : — “Application for execution against Ajudhia Prasad, and after his 
death against Angan Lai, the own brother, and Musammat Durga Kuar 
the widow, Lachman Prasad, the major son, and Brijbasi Lai, Makut 
Behari Lai, and Kunj Behari Lai, minors, under the guardianship of 
Musammat Durga Kuar, their own mother in their own capacity, as the 
legal representatives of Ajudhia Prasad, the original judgment-debtor, 
deceased, residents of Kundarkhi, pargana Bilari, in tbe district of Mora- 
dabad, and the said Angan Lai at present residing at Umballa and employ- 
ed in the Commissariat Transport Department, judgment-debtors.” 

In that petition the following statement was made : — “ Although in 
the decree the names of Narain Das and Chela Ram are included, yet a 
separation of the demand due to Narain Das has been separately made, 
and we the decree-holders are separate ; and this certificate in respect of 
money due to us, as decree-holders, has alone been given. Inasmuch as 
the judgment-debtor has died and his heirs are living and in possession of 
his property, and Angan Lai himself has realized Rs. 9.637-4-9 due to the 
deceased judgment-debtor from the Commissariat Department of Cal- 
cutta and [482] has appropriated the same, therefore to that extent the 
person of the aforesaid Angan Dal is also responsible. The decree-holders 
pray that, after issuing the usual orders, the decretal money may be 
recovered by means of the attachment and sale, and that for the purpose 
of execution the case might be transferred to the Subordinate Judge.” 

That petition as I have said, was filed in the Court of the Judge on 
the 20th August 1885, and under his order was transmitted to the 
Subordinate Judge for execution. Notifications of the petition were 
conveyed to the present plaintiff Angal Lai, as well as to the other persons 
mentioned therein, and upon the 7th October, 1885, Angan Lai filed 
objections, which I need not travel through at length. It is sufficient to 
call attention to the 3rd and 4th paragraphs, in which he says as 
follows: — “Although the objector is own brother of Ajudhia Prasad, 
deoeased original judgment-debtor, yet ho always lived separate, even 
during the life time of his parents, from the said judgment-debtor, and he 
followed his business separately. In the same way Ajudhia Prasad, the 
deoeased judgment-debtor, used to live and work separate from the objector, 
who used to live upon what he earned from service, and the judgmont- 
debtor himself was without any property— a thing which has been deter- 
mined by this Court on several previous occasions. That there was no 
connection or partnership of the objector with Ajudhia Prasad deceased 
neither any property belonging to Ajudhia Prasad is in possession of the 
objeotor. Inasmuch as Ajudhia Prasad has left issue, it is wrong on the 
part of decree-holders to call objeotor as heir to Ajudhia Prasad and to get 
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execution process issued in his name in the presence of the deceased’s 
male children.” 

Such was the way in which the plaintiff met the application of the 
decree-holders for execution against him, and it is quite clear upon the 
terms of these two paragraphs, that I have read, that the position taken 
up by him was that he was not the heir or legal representative of his 
deceased brother, and that it was erroneous on the part of the decree- 
holders-petitioners to ask the Subordinate Judge bo bring him into the 
execution proceedings as the legal representative of the deceased judgment- 
debtor as provided for [ 483 ] in s. 234 of the Civil Procedure Code. To 
these objections of the plaintiff Angan Dal, answers were filed by the 
decree-holders-petitioners, and it is plain from the terms of their answer 
that they practically threw overboard the notion that Angan Lai was in 
any sense a person standing in the position of the legal representative of 
their deceased judgment debtor, but they treated him upon the footing of 
being a person, who was in possession of a sum of money belonging to the 
deceased judgment-debtor. Indeed, in the 4th paragraph of their answer 
they say in terms : “ The plea of the objector that he was separate from 

Ajudhia Prasad does not strengthen his position. As the objector has 
realized and appropriated the money due to Ajudhia Prasad, he is certainly 

liable to the extent of the money realized by him.” 

Such was the petition, such the objection of Angan Dal, and such the 
reply to the objection of Angan Lai on the part of the decree-holders, and 
upon those materials the Subordinate Judge proceeded to pass an order 
dated the 27th March, 1886. Now it is plain to my mind from the 
terms of that order, that the Subordinate Judge dealt with the proceedings 
before him, not upon the footing of determining a question under s. AM 
of the Civil Procedure Code, as to the responsibility of a legal representa- 
tive in respect of a deceased judgment-debtor, but he disposed of it upon 
the single and simple ground, that so far as the materials before him ena_ 
bled him to form an opinion, it was established that money ba 
been received by Angan Lai, which he had not paid over to bis decea^ 
sed brother, and therefore he was responsible. Thus the Subord 
Judge was, by the summary method of an execution proceeding, *7 
a question as to whether money was or was not due to the es a 6 . 

deceased person by a third party, who was outside the decree an 
was not brought in, in the character of a legal representative. In dea s 
with the matter in that way the Subordinate Judge ao © . a 

jurisdiction, and he had no ^vhatever to stranger 

person, who stood in the position of a stranger, or to hold that such stra 

was liable to have the decree executed against him, as if he 

representative of the deceased judgment-debtor. nresent 

That order of the Subordinate Judge is the foundation of the prese 

claim by the plaintiff, and as I understand the relief JiMl sought in h.s 
plaint and the scope of his suit, the only object he had v*ew wM to 8 
rid of that order. It is not denied by Mr. Conlan on . the oo« b y 

it is conceded, that if the plaintiff Angan h j received a sum 

brother as there seems to be no n ' was 

of money for bis brother which he had not paid over, d btor 

• • in fhe Pivil Procedure Code under which the judgmen 
provision in the Oivii rroceauw v n nofc do so by a 

prtfceedin g°i n^hhTh the* plaintiff could not be a party, and the order mBA * 
iD rS Tihe only' way In *which 
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suit must be tried and disposed of on the ground that it is in effect nothing 
more or less than a suit under s. 283 of the Civil Procedure Code, brought 
by the plaintiff to get rid of the order of the 27th March, 1886, and as 
such, barred by one year’s limitation. I dissent from that view. An 
essential condition precedent to the institution of a suit under that sec- 
tion is the making of an attachment of some immoveable property, of 
objection being taken to such attachment, of investigation being made into 
such objection in the manner provided in Chapter XIX of the Civil Pro- 
cedure Code, and lastly, of its being allowed or disallowed, with the 
consequential right of the party damnified to bring a suit within a certain 
period of time. In the present case there has been no attachment, there 
has been no investigation of any objections in the sense of the chapter to 
which I have referred, and there has been no disallowance of those objec- 
tions. This seems to me to answer the first objection of the defendants 
respondents. 

The second objection taken by the respondents is this : — These 
proceedings of the Subordinate Judge must be regarded as held under s. 
214 of the Civil Procedure Code, and so no separate suit lies. But as I 
have already remarked, the Subordinate Judge never tried the action upon 
the footing of the present plaintiff being the legal representative of the 
deceased judgment-debtor within the meaning of s. 244. On the contrary, 
he dealt with him throughout in a totally different character. Mr. Conlan 
has called our attention to a ruling of their Lordships of the Privy Council 
in the case of Mirza Mahomed Aqa AH Khan Bahadoor v. The wiaoiu of 
[485] Balmakund , (1) and he has also referred us to a ruling in the case 
of Syed Nadir Hossein v. Bissen Chand Bassarat (2). Both those cases 
are very opposite to the matter before us. The ruling of the Privy Council 
seems to me directly in point, and if I understand it aright, it lays down 
the principle, which, if adopted, would have warranted the present res- 
pondent in attaching the alleged sum of money in the hands of the 
plaintiff as being due to the estate of the deceased Ajudhia Prasad in the 
ordinary manner provided by the law. That procedure might have resulted 
in objection being taken by the present plaintiff, and the ordinary 
machinery would then have been followed. But the respondents did not 
think proper to adopt that course. They sought through the machinery 
of the execution department, by a wholly erroneous proceeding, to enforce 
payment by the appellant of a sum due to the judgment-debtor, and as 
their proceeding was not only irregular but illegal, the order of the 
Subordinate Judge cannot possibly be sustained. Under these circumstances 
this appeal should be decreed, and the plaintiff should obtain a decree 
declaring that the Subordinate Judge’s order of the 27th March, 1886, is 
of no effect so far as it professes to give execution of the decree of the 23rd 
July, 1878, against the plaintiff-appellant Angau Lai. The plaintiff will be 
entitled to his costs in all the Courts. 

Mahmood, J. — I am of the same opiniou. 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 


Ghandharap Singh and others ( Plaintiffs ) v. Lachman Singh 

AND OTHERS {Defendants).* [4th May, 1888.] 

Hindu widow — Adverse possession against widow — Reversioners — Act XV of 1877 
(Limitation Act), sch. ii, Nos. 141, 144. 

The plaintiffs sued for possession of certain zamindari property as reversioners 
to the estate of one C. their right to sue having accrued as alleged on the death 
of the widow of C , which took place on 14th October, 1884. The defendant, 
alleging himself to be the adopted son of C. and being in possession of the pro- 
perty in dispute since the death of C. which happened in 1869, contended that 
the claim was barred. The Court of first instance dismissed the claim as barred 
by art. 118 of the Limitation Act, and in appeal the District Judge held the 
claim was barred by defendants’ adverse posses- [486] sion over the property for 
more than twelve years. On second appeal it was contended that the suit beiDg 
by a Hindu entitled to possession as a reversioner on the death of a female, was 
governed by art. 141 of the Act and therefore not barred. Held, that a9 on the 
facts found the adopted son held adversely to the widow, adverse possession 
which barred the widow barred also the reversioners and therefore the claim was 
barred. The Shiva Ganga Case (1) was referred to. 

The following cases were cited in the course of the argument, Raj Bahadoor 
Singh v. Achambit Lai (2), Jagadamba Chowdhrani v. Dakina Mohun (3), 
Rajendronath Holder v. Jogendro Nath Banerjee (4). 

TF. 17 A. 167 (171) = 15 A.W.N. 36 ; 24 A. 195 (198) = 22 A.W.N. 10 ; 26 A. 40 (48) = 

23 A W.N. 163; 11 C. P.L.R. 49 (53) ; R., 19 B. 809 (816) ; 21 B. 159 (168); 

24 B. 260 (282) = 1 Bom.L.R. 799; 34 A. 8 (10) =8 A.L.J. 1101 = 11 Ind. Gas. 
476 ; D., 14 A. 156 (160) (F.B).] 


THIS was a suit for possession of shares in certain zamindari property. 
There were four brothers, Perfcab Singh, Jawahir Singh, Adbar Singh, and 
Bhup Singh. Pertab Singh adopted Mannu Singh, a son of Jawahir Singh, 
and Bhup Singh adopted Chittar Singh a son of Adhar Singh. On the 
death of Bhup Singh, the names of his widow Paran Kuar and his adopted 
son Chittar Singh, were recorded, each in respect of one anna share in the 

zamindari property left by him. # , 

Chittar Singh died in 1869, leaving a widow, Dulari Kuar, and ner 
name was entered in respect of the aforesaid one anna share of Chittar 
Singh and also of a two anna share in other zamindari purchased by 
Chittar Singh. Dulari Kuar died on 14th October, 1884, and the P laJn ' 
tiffs in the suit, who are some of the descendants of Mannu Singh an 
sons and grandsons of Jawahir Singh, applied to the Revenue Court for 
entry of their names in respect of the property that stood in her name, 

but on the objection of one Lachman Singh, son of Nokk * SlDg Q. a JL 
grandson of Adhar Singh, that he was the adopted son of Chittar bing ! • 
they were referred to the Civil Court to establish their right to ^ent 
estate of Chittar Singh and hence the suit. Paran Kuar admitted 

Lachman Singh had been adopted by Chittar Singh. 

Lachman Singh contended that the claim for declaration tb 
adoption never took place was barred by the six years’ rule of Iimita 


* Second Appeal No. 2200 of 1886, from a decree of W. Blennerhassetfc, Esq., 
strict Judge of Cawnpore, dated tbe 6th September 1886, confirming a jj arc b, 
nnchi Knl want Prasad, Subordinate Judge of Cawnporo, dated the 


1886. 

(1) 9 M. I. A. 543. (2) 6 I. A. 110. (3) 13 I.A. 84. 


(4) 14 M.I.A. 67. 
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that he had been in adverse possession for more than twelve years, and 
that he was duly adopted by Ghittar Singh as his son. 

The plaintiffs had stated in their plaint that the alleged adoption of 
Laohman Singh had become known to them prior to the [487] year 1873, 
when partition proceedings were pending in the Revenue Court for partition 
and division of the family zamindari villages to which Lachman Singh 
was a party, and which ended in the direction by the Revenue Court 
that the parties should first settle the question of their respective rights 
by an adjudication of the Civil Court. 

The Subordinate Judge being of opinion that the suit was practically 
one for declaration that the adoption never took place, held that it was 
barred by six years’ rule of limitation. He also found that Lachman 
Singh was the legal heir of Chittar Singh, and had been in adverse posses- 
sion of the property in suit for more than twelve years since the death of 
Chittar Singh. The suit was accordingly dismissed. 

In appeal the District Judge held that the suit being for recovery 
of possession of immoveable property, was governed by the longer period 
of limitation viz, that of twelve years, and finding then, that Lachman 
Singh had been in adverse possession for more than twelve years dismissed 
the appeal. On second appeal it was contended that the suit being of the 
nature prescribed in art. 141 of the Limitation Act, was instituted within 
the time allowed by law. 

Mr Colvin, Hon. T. Conlan , and Munshi Kashi Prasad, for the 
appellants. 

Mr. Cr. E. Ross, Hon. Pandit Ajudhia Nath and Pandit Aloti Lai, 
for the respondents. 
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JUDGMENT. 

STRAIGHT, J. — The suit to which this appeal relates is one which oh 
the face of it professes to be brought by the reversioners of the estate of 
one Chittar Singh, their right to maintain their present claim having, it 
is alleged, opened up to them upon the death of one Musammat Dulari, 
who departed this life upon the 14th October, 1884. The case for the 
defendant was that Chittar Singh, prior to his death in 1869, had adopt- 
ed the defendant Lachman Singh as his son, and that upon his death 
Lachman Singh entered into possession and enjoyment of his property, 
to which the suit related, to the exclusion of his adoptive mother Dulari- 
Kuar, who never held possession of it as an estate of the widow of a 
separated childless Hindu. In other words, what the [488] defendants 
asserted was that from the date of the death of Chittar Singh, his adopted 
son, the defendant Lachman Singh took and held possession of the proper- 
ty left by him adversely to Dulari Kuar. Supposing that Musammat 
Dulari had taken the estate of the widow of a deceased childless Hindu, 
and nothing had intervened to disturb her possession of that estate of the 
kind I shall presently refer to, the plaintiffs would, no doubt, have been 
entitled to come into Court with their suit, and it would have been govern- 
ed by art. 141 of the Limitation Law. But it has been conceded by 
Mr. Colvin, and I think rightly, that if the defendant Lachman Singh 
had obtained and held adverse possession as against the widow for more 
than 12 years prior to the date of the institution of the suit, that adverse 
possession as against her is good as against the reversioners ; and as 
authority for that position I have only to refer to the well-known 
declaration of their Lordships of the Privy Council in the Shiva Gunga 
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Case . (1) Reference has been made in the course of the argument to three 
cases. One of those was the case of Raj Bahadoor Singh v. Achumbit 
Lai (2), another was the case of Jagadamba Chowdhrani v. Dakhina 
Mohun (3), and the last is the case of Rajendro Nath Holder v. Jogendro 
Nath Boner jee ( 4 ). 

Now as to the first of those cases, the remarks of their Lordships in 
the second of them, namely the case of Jagadamba Chowdhrani v. Dakhina 
Mohun (3), explain what the nature of that suit was, and they indicate in 
unmistakeable language what meaning is to be attached to a particular 
passage used in the judgment about which misconception had arisen. In 
that case all that their Lordships did decide was that under tbe old 
Limitation Act, IX of 1871, art. 129, upon a particular state of facts*, 
that article applied, and they specifically say in the course of their judg- 
ment that they do not profess to decide whether “ the articles of the new 
law. Act XV of 1877, namely, arts. 118 and 119, denote a change of policy 
or how much change of law it affects, because those questions were not 
before their Lordships.” 

In the third case relied upon by Mr. Colvin , their Lordships of 
the Privv Council, upholding the decision of a lower appellate 
[ 489 ] Court upon a peculiar and special state of facts, in reference to that 
case held that no limitation article applied to bar that suit. 

It is not necessary for me to decide here whether even if there had 
not been such a finding as has been recorded by the learned Judge in this 
case, and there were no materials to show that adverse possession of the 
estate of Chittar Singh had been obtained by the defendant, Lachman 
Singh, but it appeared that an adoption had been asserted at the death of 
Chittar Singh, two remedies might not have been open to the plaintiffs,, 
that is to say, one of a purely declaratory kind, such as is covered by art. 
118 of the Limitation Act, when such alleged adoption became known to 
the plaintiffs, or a suit in the present form on the death of the widow, 
think there is much force in what was said by my brother Oldfield on t is 
subject in the case of Basdeo v. Gopal (5), but the state of the findings 
by the learned Judge in this case render it unnecessary to consider t is 
question, and they are as follows : — 

“Plaintiffs had full notice in 1869 A. D. that Dulari made no claim 
to the estate ; that she never asserted that the estate had at any time 
vested in her; on the contrary, she alleged that on the death of O i a 
Singh, the estate vested in a son adopted by him in his life-time, and tba 
she was only managing during the minority of the adopted son aDd to 
his benefit, he being in full possessionSby right of inheritance from 

adoptive father.” , 

That is a most specific and clear finding to this effect, that upon 
death of Chittar Singh, Lachman Singh was by the direct act of the ° 
notified to every body, as a person who was the adopted son of her dec 
ed husband, Chittar Singh himself ; that he was in possession, not as 
son adopted by her in pursuance of any authority conferred on her by 
husband, whom she had put into possession, but by direct in . h ® rl d 
from Chittar Singh. It seems to me that the learned Judge having 
those facts was distinctly right in saying that there was on the part o 
minor Lachman Singh, now major defendant, clear evidence of a 

(1) 9 M.I. A. 543. (2) 6 I. A. 110. (3) 13 I. A. 84 = 13 O. 308. 

• ... (4) 14 M.I. A. 67- (5) 8 A. 644. 
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possession to the widow and to any other person, who had any claim or 
interest, under or through her, in the property, which has continued down 
to the present time, and which was obviously for a much longer period 
than twelve years. 

[490} That being so, although Mr. Colvin has addressed us very ably 
in regard to the findings ot fact of the learned Judge, I am of opinion that 
we cannot go behind those findings, and that upon them the learned Judge 
has properly held that the suit of the plaintiffs not having been brought 
within twelve years from the date when the defendant first obtained 
adverse possession, it must be dismissed, Lachman Singh having acquired 
a good prescriptive title thereby. I therefore dismiss the appeal with 

costs. 

TyrrkIjIj, J. — I concur. Appeal dismissed . 
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APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Tyrrell. 

Ram Lal and another ( Defendants ) v. Debi Dat and another 

(Plaintiffs) * [9th May, 1888.] 

Hindu Law — Joint Hindu family — Evidence of separation — Refinement of shares in 
ancestral property. 

A four anna ancestral share in a zamindari village was owned by two brothers, 
in whioh t>he share of H., son of one of the brothers, was one-half, the remaining 
half being the share of the plaintiffs the descendants of the other brother. In 
the village records there has been a definement of shares followed by entries of 
separate interests in the revenue records, and since 1264 fasli the two plaintiffs 
have each been recorded as the owner of a one anna share and H of a two anna 
share thereof. The entire four anna share has been in the possession of mort- 
gagees from the year 1844, excepting the sir lands of which H held separately 
his own share, viz., 10 bighas. On the 7th July, 1883, H exeouted a deed of a 
gift of his two anna share in favor of the defendants, and caused mutation of 
names to be made in their favor surrendering to them at the same time possession 
of the sir land. H died on the 21st January, 1884, leaving neither son, widow 
nor daughter, and the plaintiffs were his heirs at law- They brought this suit 
to set aside the deed of gift and for possession of the sir land from the defendants. 
The suit was dismissed by the Court of first instance, and in appeal the District 
Judge affirmed the decree, holding that the four anna share was not joint and 
undivided property between the co-sharers, and that H was in separate possession of 
the two anna share of which the defendants were the donees. On second appeal it 
was contended, that in as much as since 1844 there could have been no separate 
enjoyment of the four annas whioh was in the possession of the mortgagees, the 
evidence afforded by separate registration could not prove actual separation. 
Ambika Dat v. Stikhviani Kxiar (1) was cited in support of the contention. 

Held , that from evidonce of definement of shares followed by entries of separate 
interests in the revenue records, if there be nothing to explain it, separation as to 
estate may be inferred. Joint family property in the hands of mortgagees may 
be separated in estate, although there could bo no separate enjoyment of the 
shares so separated. 

£ 491 ] Ambika Dat v. Sukhmani Kuar (1), disoussed. 


• Seoond Appeal, No. 2310 of 1896, from a deoroo of J. Doas, Esq., District Judge 
of Jaunpur, datod the 2nd August, 1886, confirming a deoroo of Maulvi Nasar-ulla 
Khan, Subordinate Judgo of Jaunpur, dated the 11th August, 1884. 

(1) 1 A. 437. 
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The following genealogical table explains the relationship of the 
plaintiffs in this case with Hazari Lai, deceased, whose estate was the 
subject-matter of dispute : — 

Kashi Nath 

I 


Sheo Dat Girdhari Lai 


| | Hazari Lai 

Bihari Lai Kali Charan Lai 

I I 

Ram Lai Ramghulara Lai 
{plaintiff) ( plaintiff ) 


Sheo Dat and Girdhari Lai owned a four anna share in a village 
called Takha. ELazari Lai’s share in this four anna estate was one half, 
the remaining half being the share of the plaintiffs. 

On the 7th July, 1883, Hazari Lai executed a deed of gift of his share 
in favour of the defendants in this case. At this time the four anna share, 
but not the sir land belonging thereto, was in the possession of mortgagees, 
and had been so since 1841. Hazari Lai caused mutation of names to be 
recorded in favour of the defendants, surrendered possession of his sir- 
land , and died on the 21st January, 1884, leaving neither son, widow nor 
daughter. The plaintiffs were therefore his heirs under Hindu law. 
They brought this suit to cancel the deed of gift mentioned above, and 
for possession of the sir-land, 9 bighas odd. They alleged, amongst other 
things, that the four anna share was joint undivided property ; that 
Hazari Lai lived in union with them ; and that therefore the alienation 
was void under Hindu law. The defendants traversed all these allegations. 

The Court of first instance dismissed the suit. The plaintiffs appeal- 
ed to the District Judge. The District Judge dismissed the apDeal. The 
first issue which he framed for determination was “ whether Hazari Dal, 
at the time of the execution of the deed of gift, was in the separate 
possession of his share of the ancestral property.” On this issue the 
Judge found as follows: — “In Appovier v. Ramasubha Aryan (1), their 
Lordships of the Privy Council have ruled that when the members of an 
undivided family agree among themselves with regard to particular proper- 
ty that it [ 492 ] shall thenceforth be the subject of ownership in certain 
defined shares, then the character of undivided property and joint enjoy- 
ment is taken away from the subject-matter so agreed to be dealt with ; 
and in the estate each member has thenceforth a certain and definite 
share, which he may claim the right to receive and to enjoy in severalty, 
although the property itself has not been actually severed and divided, 
“ division ” having a twofold meaning, division of right, and division of 
property. In Adi Deo Narain Singh (2) it was held that the plain prin- 
ciple deducible from the above ruling is, that in order to show separation 
it is not necessary to establish a partition of the joint estate into separate 
shares or holdings ; it is enough that there has been ascertainment and 
definition of the extent of right and interest of the several co-sharers in the 
whole, and of the proportion of participation each of them is to have m 
the income derived from the property, to effect a severance and destruction 
of the joint tenancy so to speak, and to convert it into a tenancy m 

common. 


(2) 5 A. 532. 


(1) 11 M. I. A. 75. 
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W 

In this oase it is clear from the copies of village-record filed that 
there has been a definement of shares followed by entries of separate 
interests in the revenue-records. Since 1264 fasli Kali Charan has been 
recorded as the owner of a one anna share, Ram Lai of a one anna share, 
and Hazari Lai of a two annas share, the javid payable by each being 
separately recorded. Kali Charan being the lambardar of the four annas 

share. 

** The fact that there was a definement of shares between Kali Charan, 
Ram Lai, and Sazari Lai, followed by entries of separate interests in the 
revenue-records of the village, goes far towards proving separation of title 
and interests, but does not necessarily amount to such separation. It 
must be shown that there was an unmistakable intention on the part of 
the share-holders to separate their interests, and that the intention was 
carried into effect. (1 A. 437.)'' 

“ The oral evidence is, as usual, conflicting; the statement of the 
plaintiffs’ witnesses that Hazari Lai and his cousin Kali Charan and 
nephew Ram Lai lived in commensality , and were joint owners of the 
undivided four annas share, and sir-lands being contradicted by the 
defendants’ witnesses. It appears to me, however, to be [493] proved 
that Hazari Lai lived latterly in mouza Takha ; that ho died in the 
defendants’ house in that village; that the funeral obsequies {kirya karam) 
were performed by the defendants : and that the plaintiffs lived in mauza 

Bhadi. 

“The whole of the four anna share it seems has been for very many 
years in the possession of a mortgagee. The sir-lands, 20 bighas, were 
however, not mortgaged. 

“ The witnesses for the plaintiffs say that the sir-lands were jointly 
cultivated, partly home cultivation, and partly through skikmts. On the 
other hand, the witnesses for the defendants say that Hazari Lai held 
separately his own share of the sir-lands, the bighas 10 in suit. The Judge 
then referred to the oral and documentary evidence, and continued as 
follows : — 

“ It is urged on behalf of the plaintiffs that the four annas share was 
jointly mortgaged to Bhagwan Das, and that therofore the joint undivided 
nature of the property is thereby proved. The debt, however, which led 
to the mortgage was an old ancestral one, and as pointed out by the lower 
Court, the fact that the creditor took a joint mortgage of their property 
from the representatives of the original debtor or debtors does not per se 
prove that the property mortgaged was a joint and undivided one. 

“ Considering that the recorded definement of shares was accompanied 
by a separation and division of the sfr-lands, as is proved by the revenue- 
records of 1264 and 1272 fasli ; that Hazari Lai for some years before his 
death lived with the defendants in Takha, and not with the plaintiffs in 
Bhadi ; that as stated by one of the plaintiffs’ own witnesses he had ceased 
communicating with the plaintiffs two years prior to his death ; that he 
died in Takha apart from the plaintiffs and that the “ kirya karam'’ or 
funeral obsequies were not performed by the plaintiffs, I must hold that 
the decision of the lower Courts correct, that the four annas share was 
not joint and undivided property, and that Hazari Lai was in separate pos- 
session of the two annas share which was given by him to the defendants. 
Tho plaintiffs, his nephews, by Hindu law cannot therefore impeach the 
alienation, the property alienated being held in severalty.” 

• This roferenco is not to bo found in tho I. Tj. R. 
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10 A. 490= Edge, C. J., and Tyrrell, J. — This was an appeal from the decree 
8 A.W.N. 0 { fche District Judge of Jaunpur, who held on appeal that there had been 
(1888) 203= separation in fact in this Hindu family. The defendants were grantees 
13 Ind. Jur. from one Hazari Lai. If there had not been a separation, the plaintiffs 
117. would be entitled to a decree. If there had been separation the gift to 
the defendants was unimpeachable. The Judge of Jaunpur appears to me- 
to have correctly apprehended the law as to separation and bo the infer- 
ences which may be drawn as to separation. The property in dispute 
was a two annas share out of a four annas share in the village. The four 
annas share had been since 1814 in the hands of mortgagees, who had 
held it under a zarpeshgi lease, which had been renewed from time to- 
time. The last lease was granted on the 23rd July, 1871. We are inform- 
ed that in consideration of such renewals further sums were : borrowed. 
It has been contended before us that inasmuch as there could have been 
since 1844 no separate enjoyment of the four annas share of the mortga- 
ged property, the evidence afforded by the separate registration could not- 
prove actual separation. I may mention that there was the evidence of 
Hazari Lai, who said he had separated ; that evidence, if believed, would 
be sufficient. 

The point which has been pressed on us was based on a judgment of 
this Court in the case of Ambika Dat v. Sakhmam Kuar (l). Mr, Justice- 
Turner in delivering the judgment of the Court said: — “The fact that 
there was a definement of shares followed by entries of separate interests- 
in the revenue-records in some estate only is an important piece of 
evidence towards proving separation of title and interests, but it will not- 
necessarily amount to such separation : it must be shown that there was an 
unmistakable intention on the part of the share-holders to separate their 
interests, and that the intention was carried into effect. The best evidence 
is separate enjoyment of profits and dealings with the property.” It has 
been assumed in the argument on behalf of the [495] appellants that the 
meaning of that judgment is that in- no case can separation be found unless 
there is evidence of a separate enjoyment of profits. We do not think 
that is the meaning of the judgment. In fact, in the passage quoted, the 
learned Judges say : “ a definement of the shares followed by entries of 
separate interests in the revenue-records in some estate only is an import- 
ant piece of evidence towards proving separation.” From evidence of that 
kind, in our judgment, if there is nothing to explain it, separation as 
to the estate in respect of which there has been a definement of shares 
followed by entries of separate interests in the revenue records niay 
be inferred. If the case now before us had been before those learne 
Judges, they would probably have so worded their judgment that no 
one might infer that in all cases proof of separate enjoyment o 
profits was absolutely necessary. To hold that there could be no 
separation proved in the case of property in the hands of morfc | a f^? 
unless proof could be given of separate enjoyment, would be to hold 


The plaintiffs appealed to the High Court. 

[494] Hon’ble T. Conlan, Mr. G. Gordan, and Babu Bishnu Chandra, 
Moitro for the appellants. 

Hon’ble Pandit Ajudhia Nath and Munshi Kashi Prasad , for the^ 
respondents. 

JUDGMENT. 


(1) 1 A. 437. 
332 
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a joint family whose sole property was in the hands of mortgagees oould 
not, daring the currency of the mortgage, effeot or prove separation. We 
think that the learned Judges in the case go which we have referred were 
only dealing with the case before them, and did not intend to lay down 
roles of universal and exclusive application. This is a second appeal. The 
Judge in our opinion has shown by his judgment that he perfectly 
understood the law. There was documentary and oral evidence before 
him to prove the separation, and we cannot in second appeal question the 
findings of fact : we dismiss the appeal with costs. 

Appeal dismissed. 


10 A. 495=8 A.W.N. (1888) 181. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Tyrrell . 
Kanhia ( Plaintiff ) v. Mahin Lal {Defendant).''' [10th May, 1888.] 

Hindu {, widow ^-Oift of immoveable property by husband — Life interest — Heritable 
interest — Alienable interest — Appeal — Practice — Change of pleading in appeal. 

The plaintiff, alleging himself to be joint in estate with A, his grand-uncle, 
sued to set aside an absolute gift of the house in suit made by A in favor of his 
wife, as also the subsequent sale of the house by the wife to the defendant. The 
lower aDpellate Court, finding that A was separate in estate from plaintiff and the 
sole and exclusive [496] owner of the house, held the gift to the wife and the 
sale by her to defendant valid and dismissed the suit. On appeal to this Court 
plaintiff contended that he was the heir of the donee and that under the deed of 
gift she had no power to alienate. 

Held, that the cas6 put forward in second appeal being totally different from 
that which was originally put forward and tried, the appeal should be dismissed. 

Held further that from the wording of the deed of gift it appeared that the 
husband intended to give and did give to his wife an heritable estate in and 
power of alienation over the property the subject of the gift and therefore the 
sale by the wife was valid. 

Kunjbehari Dhar v. Prem Chand Datt (1) referred to. 

[Appl.. 23 A. 309 (312) = 21 A.W.N. 81 ; R., 9 C.P.L.R. 95 (100) ; D., 30 C. 20 (32) ; 
9 O.C. 119 (124).] 

Aman Singh, a Hindu, made an absolute gift of a house of which he 
was the owner to his wife Ramo. In the deed he said : — “ I, my issues, 
relations, shall have no claim in respect of the house against the donee or 
her heirs, and if any of my heirs does so the claim shall be false.” Upon 
the death of Aman Singh, his widow, on the 24th December, 1885, sold 
the house to the defendant Mahin Lal. Plaintiff as grand-nephew of Aman 
Singh, alleging himself to be joint in estate with him, instituted the suit to 
set aside the gift made by him to his wife and also to eject the defendant 
purchaser from the widow from the house. 

The Munsif, holding that Aman Singh was competent to make a 
valid gift of the house to his wife, observed that she had no larger power 
to alienate it than if she had inherited it from her husband, and decreed 
that the gift to the wife and the sale by her were only valid during her 
lifetime and would not affect the reversionary rights of the plaintiff. 

•Second Appeal, No. 42 of 1887, from a deoreo of Babu Kashi Nath Biswas, Subordi- 
nate Judge of Agra, dated tho 25th November, 188G, reversiug a decree of Babu Baij 
Nath, Munsif of Agra, dated tho Sfch April, 188G. 

(1) 5 C. 684. 
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On appeal the learned Subordinate Judge found that Aman Singh was 
separate in estate from plaintiff and the sole and exclusive owner of the 
house in dispute, and therefore had a perfect right to make an absolute 
gift to his wife, which he did, and that his wife was free to exercise her 
uncontrolled power of alienation over the property in dispute. He 
therefore dismissed the suit. 

On second appeal it was contended that it has not been shown that the 
house in dispute was the wife’s stridhan , and that even then she could 
not absolutely alienate it. 

Hon. Pandit Ajudhia Nath and Munshi Ram Prasad , for the 
apnellant. 

[497] Mr. Abdul Majid and Pandit Moti Lai, for the respondent. 

JUDGMENT. 


Edge, C. J. — Iu this case the plaintiff brought his action to set aside 
a deed of gift and a deed of sale. The deed of gift was made by the hus- 
band of Musammat Ramo in her favour. It was a gift of immoveable 
property. But the plaintiff alleged as the foundation of his case that the 
property was the joint family property of her husband and himself or his 
predecessors, and he claimed to have the deed of gift avoided on the ground 
that, under the circumstances, the donor could not give the property in 
question to his wife. He also asked to get possession of the property. 

Nowit has been found that the property in question was not joint 
family property, and that it was in fact separate property of the husband. 
Under the circumstances, the plaintiff failed bo prove the case on which 
he came into Court. He, however, comes here in second appeal, alleging 
that he is the heir of the donee, and that she had, under the deed of gift, 
no right of alienation. It is needless to observe that this is a totally 
different case from the case that he originally made. It involves different 
considerations of facts and of law. In the case as now pub forward ques- 
tions would arise as bo whether the plaintiff was in fact the heir of the 
donee or whether he was the heir of her husband. However, although 
I think that the appeal ought to be dismissed on the ground that it is a 
totally different case from the case which was pub forward and tried, I 
think that even on the case as put before us the appeal ought to be 

dismissed. . 

I am of opinion that the donor intended to give and did give an 

heritable estate and power of alienation to the donee by the deed of gift- 

He says : “ I, my issues, relations, shall have no claim in respect of the 

house against the donee or her heirs, and if any of my heirs does so the 

claim shall be false.” , ,i 

It appears to me that his intention was that he, the donor, snouia 

not, nor should any heirs of his, interfere with the enjoyment and disposa 
of the property the subject of the gift. Jackson, J., in delivering judgment 
in the case of Kunjbehari Dhur v. Premchand Dutt (1). said as follows : 

“ We understand it to be a rule of law, well established in this Court, 
that a Hindu wife takes, by a will of her husband, no more [498] absolute 
right over the property bequeathed than she would take over such proper J 
if conferred upon her by gift during the lifetime of her husband ; and tha , 
whether in re 3 peot of a gift or a will, it would be necessary 
husband to give her in express terms a heritable right, or power of al 

fcion.” 


(1) 5 0. 684 at p. 687. 

334 


YIJ RAUPHAL RA1 V. RAGHUN AND AN PRASAD 10 All. 499 

The ruling recognises the conclusion that if the power of alienation is 
given, the power can be exercised, and it also is consistent with the rule 
of law laid down in paragraph 571 of Mayne's Hindu Law, 3rd. ed., where 
the author says : — 

“ Immoveable property, when given by a husband to his wife, is never 
at her disposal, even after his death. It is her stridhanum, so far that it 
passes to her heirs, not to his heirs. But as regards her power of aliena- 
tion, she appears to be under the same restrictions as those which apply 
to property which she has inherited from a male. Of course it is different 
if the gift is coupled with an express power of alienation.” 

I have said that if the power of alienation is given to the wife by the 
husband in any portion of his separate property, it follows that she has the 
power to alienate it. 

Under the circumstances, I think that the appeal should be dismissed 
with costs. 

Tyrrell, J. — I concur. Appeal dismissed. 

10 A. 498 = 8 A.W.N. (1888) 203. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmooa. 

Ramphal Rai and others ( Defendants ) v. Raghunandan Prasad 

(Plaintiff) * [14th May, 1888.] 

Public thoroughfare — Obstruction — Right to sue — Special damage — Lease — Right 

lessee to sue — Trespass. 

The plaintiff, a holder of a ten years’ lease of the share and rights of one of 
the co-sharers of a village, sued for the demolition of certain buildings and con- 
structions on a plot of land within the are* of the village, on the ground that the 
public have been very much inconvenienced in going to and coming from the road 
and in taking carts, carriages, cattle, &c., and that he by reason of his own incon- 
venience, and also as lessee in possession of the entire rignts of his lessor, has 
legally and justly a right to bring [499] the action. The findings of fact were, 
that by the terms of the lease plaintiff was entitled to maintain the action as 
representing the zemindari rights of his lessor ; that the obstructions complained 
of existed when the lease was granted ; that the roadway mentioned in the 
plaint was one used by the public in general as a foot-path and also for vehicles, 
and that the buildings complained of have encroached on the road. The suit 
was dismissed by the first Court, but decreed in appeal by the lower appellate 
Court. Held, that in the absence of damage over and above that which in 
common with the rest of the publio the plaintiff has sustained, his action must 
fail. Publio nuisance is actionable only at the suit of a party who has sustained 
special damage, and the case-law of British India in this respect is the same as 
the rule of English law on the subject. Further, thac the lease to plaintiff 
failed to show either that the land upon which the defendant has built is inclu- 
ded in the lease, or that it intended to confer upon the plaintiff any right to 
question the legality of the erections existing at the time of the lease. 

Satku v. Ibrahim Aga (1) and Karim Baksli v. Budha (2) referred to. 

[D., 10 A. 653 (557) ; 7 O.C. 362 (363).] 

The facts of this case are stated in the judgment of the Court. 

Mr. Niblett , for the appellant. 

Mr. G. T. Spa?ikie , for the respondent. 

* Second Appeal, No. 1371 of 1886, from a dooree of Munshi Matadin, Subordinate 
Judge of Ghazipur, dated the 2Sth February, 1886, confirming a decree of Maulvi 
Inamul Huq, Munsif of Ballia, dated the 24th December, 1885. 

(1) 2 B. 467. (2) l a. 249. 
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MAHMOOD, J. — This ease originally came on for bearing before me 
sitting as a single Judge for the disposal of second appeals, and by my 
order of the 21st April, 1887, I referred the case, for the reasons stated 
in that order, to a Division Bench consisting of two Judges. The case 
was accordingly heard by my brother STRAIGHT and myself, and by his 
order of the 23rd December, 1887, in which I concurred, my learned 
brother remanded the case, under s. 566 of the Civil Procedure Code, for 
the trial of certain issues stated in that order. The order also sets forth 
the twofold aspects in which the case was presented to us by the argu- 
ment for the parties on that occasion. The plaintiff is the holder of a 
ten years’ lease from the Maharaja of Dumraoo, who is a co-sharer of the 
village along with defendant No. 3. The lease is a thika lease of the 
zemindari rights of the Maharaja, and it was executed on the 24th 
January, 1885, conferring upon the plaintiff the right of possession and 
management of the zemindari share, subject to certain conditions and 
stipulations which need not be mentioned in detail for the purposes of this 
oase. The cause of action for this suit is stated in the plaint to have 
arisen on the 6th June, 1883, when the defendant is alleged to have 
built certain constructions upon a plot of land. No. 788, which is included 
within the area of the village, [500] and is stated to be a thoroughfare 
used by the plaintiff as well as by the public. 

The present suit was instituted on the 12th August, 1885, and the case 
of the plaintiff can best be set forth by quoting from the plaint itself. His 
case is : — “That by reason of building the house, placing a trough, manger, 
wood, &c., and tying cattle, the width of the passage, which was ten lathas , 
is now left only eight lathas : that the public are very much inconve- 
nienced in going to and coming from the road and in taking carts, carriages, 
cattle, &c. : that the plaintiff bv reason of his own inconvenience, also as 
the lessee in possession of the whole right in the zamindari share of the 
Maharaja of Dumraon, has legally and justly a right to bring this action. 
And upon these grounds the plaintiff prayed for the following reliefs : 

“ That the house in dispute, the trough, the manger, the wood, &c., 
built, erected, and placed by the defendants on 1 biswa 18 dhurs of land 
(bounded as below), part of the passage site No. 788, valued at Rs. 10, be 
demolished, pulled down, and removed, and the passage site be levelled 
and restored to its original state and condition ; that the defendants be 
prevented, in future, from making any appropriation for their own use or 
doing any act injurious to the convenience of the public and the plaint 
ended up by praying “ that any other relief which may be just and proper 

be also granted.” ... - 

It is clear from this, as was pointed out by my brother btraigno iu 

his remand order of the 23rd December, 1887, that the suit has a doub e 
aspect ; one being that of an action for an injunction to remove a nuisanc 
caused by the obstruction which the defendant’s building upon the la 
has created, and the other aspect being that of an action m fcre ® p * 
founded upon the plaintiff’s alleged right as lessee to possession of 
land upon which the erections have been made. The suit was resists 

both its aspects. , . 

So far as the first aspect is concerned, the defendant pleaded 
the plot of land being a public thoroughfare and no special damage 
injury having been alleged by the plaintiff in consequence of the “^eg 
obstruction, the plaintiff could not maintain the suit, the allege 
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to a right possessed by the plaintiff in common with [501] the public not 
being available to him as a sufficient foundation for such an action. Then 
as to the second aspect of the plaintiff’s case, the main defence was 
that the plaintiff, as a mere lessee, had no locus standi to maintain such 
an action, and that the defendant had been in possession of the land for 
more than the prescriptive period of twelve years, and the suit was there- 
fore barred by limitation. Further, in respect of both the aspects of the 
-case, the effect of the defence was that the land upon which the defendant 
had built did not form part of the thoroughfare ; that the road had not been 
narrowed so as to put any one to inconvenience, and that the land on 
which the defendant had built had from ancient times been in his posses- 
-sion and he had a right to build thereon. 

The first Court dismissed the suit, but that decree has been reversed 
by the lower appellate Court mainly upon the ground “that the constructions 
have not been in existence for more than twelve years ; ’’ “ that the houses 
are new and have been built without the permission and consent of the 
.zemindar; ” that the plaintiff could maintain the action “ as the represen- 
tative of the zemindar;” that “it is proved by the evidence that the 
passage is narrower than before, since formerly three carts used to pass' 
through it, now only one cart can pass, and therefore, if another cart 
comes from the other direction, inconvenience will sureiv occur.” 


1888 
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10 A. 498 = 
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In pursuance of my brother Straight’s remand order of the 23rd 
December, 1887, the findings of the lower appellate Court in effect are 
that the terms of the thika lease of the 24th January. 1885, entitled the 
plaintiff to maintain such an action as representing the zemindari rights 
of his lessor ; that the obstruction or constructions complained of by the 
plaintiff were erected antecedent to the lease and were in existence at 
the time when that lease was executed ; that “ the way referred to by the 
plaintiff in his plaint is a roadway used by the public in general on foot 
and with vehicles that the house and other buildings have encroached 
upon the road, and ** for this reason the plaintiff complains in his petition 
•of plaint that, besides the injury caused to the public who use this way, 
the plaintiff’s passage along the road and that of his carts, cattle, &c., 
has been obstructed.” 

These findings have not been contested by either party under 
s. 567 of the Code of Civil Procedure, and taking all the findings [502] of 
fact upon which the lower appellate Court has proceeded, I shall deal 
with the case upon pure questions of law in the two aspects of the suit 
stated in my brother Straight’s order of remand. 

First, then, as to the question whether the plaiutiff could, upon the 
allegations contained in the plaint, maintain this action for removal of an 
alleged obstruction erected upon land which has been found to form part 
of a public thoroughfare. For the purpose of deciding this part of the 
case it is not necessary to consider the plaintiff’s right as lessee under the 
thika lease of the 24th January, 1885, for he to that extent comes into 
Court as one of the public entitled to use the thoroughfare. It is a settled 
proposition of the English law of torts that obstructions in a public thorough- 
fare are not actionable as oreatiug a oivil liability, unless some particular 
or special damage or injury is proved to have resulted to the individual 
person or the determinate body of persons maintaining the action. Such 
obstructions, being in a public thoroughfare, are classed as public nuisances, 
falling under the same category as many other kinds of public nuisances 
which need not he referred to for the purposes of this case. But the principles. 
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upon which the English law of tort proceeds in respect of all the multi- 
farious classes of public nuisances are identical, and those principles do not 
so much relate to the right as to the form of the remedy. In England 
and also in America the erection of obstructions in a public thoroughfare 
are indictable offences under the criminal law ; and our own Indian Penal 
Code, in following the same principles, has virtually defined a public 
nuisance in s. 268, and has rendered the same punishable as a criminal 
offence. The Criminal Procedure Code also makes provision for summary 
proceedings by Magistrates to stop such nuisances. But upon the ques- 
tion whether such public nuisances are in themselves sufficient to sustain 
a civil action, the statute law, so far as I am aware, is totally silent, and 
it therefore devolves upon Judges sitting in British India virtually to 
legislate, by judicial exposition, for the peojfle of the country, under the 
authority of the somewhat indefinite rule of justice, equity and good 
conscience, which has to be administered, in the absence of any legislative 
directions, by the Courts of Justice in British India. Such is virtually 
the effect of the present state of the law of tort in British India, resulting 
as [503] might well be expected, in a vast conflict of decision on various 
questions of civil liability ex delicto. The practice of the Courts in British 
India, the highest of which have been presided over by English lawyers, 
has, however, been to fall back upon the analogies of the English law, 
and to take it in all cases to be a good guide for applying the rule of 
iustice, equity, and good conscience. This method has, in the absence of 
any definite rules of law governing actions ex delicto or other classes of 
litigation, been approved by the Lords of the Privy Council, and probably 
the latest dictum of their Lordships is contained in Waghela Rajsanji v. 
Masludin (l), where, however, their Lordships qualify their observations 
by indicating that the English law is not to be imported wholesale mto 
India, regardless of the conditions of the people and the country. 

Fortunately, upon the exact question now before me, the case-law 
of British India is decisive, and is the same as the rule of the English 


aw of torts. . . . 

The principal authorities of the English law, in their application to 

ndian cases, were well considered by Westropp, C.J., in Satku v. Ibrahim 
Igct (2), and it was there laid down that the plaintiffs could not maintain 
, civil suit in respect of an obstruction in a public thoroughfare, unless they 
;ould prove some particular damage to themselves personally in addition 
o the general inconvenience occasioned to the public. The rule so lai 
lown followed many Indian cases upon which the learned Chief Justice 
elied. and although in that case the obstruction complained of was not 
>f such a permanent character as a building, I hold that the same P rlD ° l “ 
>le, so far as it requires proof of particular or special damage, is apP u ° a 
o this case : and in this view I am supported by the ruling of this oo 
n Karim Baksh v. Budha (3), where the obstruction complained of co - 
isted of the erection of a chabutra which encroached upon a P* 
horoughfare, and the relief prayed for was the removal of a Portion * 
habutra , the plaintiffs alleging that the encroachment was such that 
md other wheeled conveyances were unable to pass along the road. 

Such being the state of the case-law, I do not think fch ® 0 * *S 0ncieS ° h ; c h 
*ase either require me to enter into the juristic reasons [504] upon 
'his rulers supposed to proceed, or in the face of the authont.es of Indian 
iasos, to open at the question how far those reasons are adap 


(1) 14 I. A. 9G. 


(2) 2 B. 457 
33ft 


(3) 1 A. 249. 
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conditions of British India. I accept the authority of the case-law 
as it stands, and bold that no action of this kind is maintainable upon the 
ground that the defendant has erected obstructions in a public thorough- 
fare, thereby causing inconvenience to the plaintiff with the rest of the 
public, there being no allegation or proof of special or particular injury or 
damage having been sustained by the plaintiff in consequence of such 
obstructions. 

As to the second aspect of the case, namely, so far as it can be re- 
garded as an action for trespass, the contention of the parties raises two 
main questions: — 


First , whether the olaintiff, as the lessee under the lease of the 24th 
January, 1835, is entitled to maintain the action for removal of construc- 
tions made uoon the land antecedent to the lease and existing at the time 
when the plaintiff took the lease. Secondly , whether under the terms of 
of the lease itself the plaintiff is entitled to maintain this action without 
joining his lessor, the Maharaja of Dumraon, and other co-sharers of the 
village as plaintiffs to the action. 

Upon the first of these points, Mr. Spankie, in arguing the case on 
behalf of the plaintiff- respondent, has contended that the circumstances 
that the erections now complained of were constructed antecedent to the 
plaintiff’s lease does nob deprive him of the remedy prayed for by him, 
because, as the learned counsel argues, the trespass complained of in this 
case is of a continuing nature, and as such the continuance of the buildings 
on the land subsequent to the lease would amount to a sufficient cause of 
action available to the plaintiff for this suit. In support of this contention 
the learned counsel relies upon Holmes v. Wilson (1) and Boiuyer v. Cook (2) 
the effect of which, as represented in Addison’s work on Torts (5th ed., p. 50 
and pp. 331-2,), seems to be that in the caseof continuing trespasses, such as 
trespass by erecting buildings, as a continuing injury, fresh cause of action 
arise^ for recovery of damages, and the author exemplifies this by saying 
that if a man throws a heap ot stones or builds a wall, or plants posts or 
[ 505 ] rails on his neighbour’s land and there leaves them, an action will lie 
against him for the trespass and the right to sue will continue from day 
to-day till the incumbrance is removed” (p. 331). This no doubt is a correct 
enunciation of the English law upon the subject ; though speaking for my- 
self as an Indian Judge, I can scarcely regard the rule either as reason- 
able in itself or tit to be applied to cases in Iudia, because the rule renders 
multiplicity of actions unavoidable, as pointed out by Mr. Mavne in his 
work on Damages (3rd ed., p. 89), and I agree with him in the view that 
“ the fair rule in such a case would be to give the plaintiff such damages 
as would compensate him for the loss sustained up to the time of verdict 
and would pay him for putting the land into its original state.” 

I need not, however, consider this rule in this oase, for here there is 
no claim foi damages in consequence of the alleged continuing trespass. 
Tho form of the action, so far as it can be gathered from the plaint, no 
doubt alleges a trespass, and the substantial relief prayed for asks for an 
injunction to compel the plaintiff to demolish the erections which he has 
consti uoted, and to prohibit him from auv future encroachment upon the 
land. The continuance of such erections may entitle the plaintiff to 
maintain a suit such as this for their removal, although such constructions 
were made antecedent co tho lease. The right of the plaintiff, however 
must be defined and circumscribed by the terms of the lease itself, which 


(1) 10 Ad. & K. 603. 


(2) 4 C. B. 13G. 
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fail to show either that the land upon which the defendant has built is 
included in the lease, or that that document intended to confer upon the 
plaintiff any power to question the legality of erections which existed at 
the time of the lease, and for aught that appears to the contrary, the lease 
itself was given subject to the occupation of the laud by existing buildings. 
Further, the case is bare of proof of the plaintiff’s lessor, the Maharaja of 
Dumraon, ever being in occupation of the land or any specific portion 
thereof on which the erections have been constructed, and it follows 
a fortiori that the plaintiff himself, whose rights originated with the thika 
lease of the 24th January, 1885, could not have been in occupation 
of the land when the wrongful entry thereon, by the constructions 
of the 6th June, 1883, is alleged to have taken place. There is thus 
no proof of the plaintiff’s possession being disturbed, [506] and so far 
as the nature of the action may be regarded as one of trespass 
quare clausum fregit as understood in the English law of torts, the 
suit cannot be sustained. Under the circumstances, the fact that the 
plaintiff’s lessor, the Maharaja of Dumraon, and the other co-sharers of the 
zemindari rights of the village have not joined the action, ceases to be a 
matter of significance for the decision of this case, especially as there is 
nothing in the form of the action or the allegations contained in the plaint 

to justify the suit being regarded as one of ejectment. 

For these reasons, I am of opinion that the suit even in its second 
aspect fails, and that it was rightly dismissed by the first Court, though 
some of the reasons given for such dismissal may be unsound. 

I would decree this appeal, and setting aside the decree of the lower 
appellate Court, restore that of the Court of first instance with costs in 

all the Courts. 

STRAIGHT, J. — I concur in the judgment and conclusions of my 
brother Mahmood. Appeal decreed. 


10 A. 506 = 8 A.W.N. (1888)3193. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst' and Mr. Justice Mahmood. 


Ram Chand {Judgment -debtor) v. PlTAM Mal AND ANOTHER 

{Decree-holder)* [29th May, 1888.] 

Attachment before Judgment— Termination of attachment— Execution of de 

execution— Material irregularity in publishing or conducting sale without atta 

ment — Civil Procedure Code , ss. 311, 483. 

The plaintiff instituted a suit against defendant for recovery of money, and pre- 
vious to judgment, that is, on the 8th of January, 1985 ; applied for.* ind on > tne 
11th obtained, order for attachment of several houses and premises belooging^t^ 
defendant and such attachment was made. The suit was dismissed, but e g 

on appeal it was decreed : but the attachment was never withdrawn. P ^ 
thenapplied for execution of his decree and his application was Scanned by oQ 

directing that the property of the judgment-debtor should be notifie 
the 1st February, 1987, and accordingly on the 21st December, 1836, . j 0 
notification was issued. Judgment-debtor twice applied for fixe d.‘ 

hut his applications were refused, and the sale took place on t e 
Judgment-debtor then objected to the confirmation of the sale urgmg ^ 

Dronertv sold was never attached in execution of the decree and the a ^ 

previous to judgment was infructuous bec ause afterwards the claim was - . 

~ First Appeal No. 13L of 1887, from an order of M vu!vi f ^iyid Fand-ud-dm 
Ahmad. Subordinate Judge of Agn, datel the 16th September, 1887. 
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by the Court of first instance ; that there had been several other irregularities 
[807] in publishing and conducting the sale ; and that owing to the irregularities 
property had been sold at a grossly inadequate price causing substantial injury. 
The Subordinate Judge overruling the objections confirmed the sale. On appeal 
by the judgment-debtor, field, following Mahadeo Dubey v. Bliolanath Dichit (1), 
that a regularly perfected attachment is an essential preliminary to sales in 
execution of decrees for money ; and where there has been no such attachment, 
any sale that may have taken place is not simply voidable but de facto void, and 
may be set aside without any inquiry as to substantial injury being sustained by 
the judgment-debtor for want of a valid attachment, and that an attachment 
before judgment, like a temporary injunction, becomes functus officio as soon as 
the suit terminates. Further, that the phrase “ a material irregularity in pub- 
lishing or conducting” in the fir^t paragraph of s- 311 of the Code of Civil Pro- 
cedure should be liberally construed, and that absence of attachment of property 
at the lime of sale thereof is “ a material irregularity, ” attachment being the 
first step which a Court in executing a simple money decree has to take to assert 
its authority to bring property to compulsory sale. 

The following case-? were referred to in the course of argument. 

Mahadeo Dubey v. Bhola Nath Dichit (1), Chunni Kuar v. Dwarha Prasad, (2), 
Mohee ooddeen v. Ahmed Hossain (3), Oangathara Pandita v . Rathaboi Ammal(^), 
Imamunissa Bibi v. Lealcat Hnossain (5), Bameshwari Dassee v. Dorgadas 
Chitterjee (6), Bakhshi Nandkishore v. Malikchund ( 7), Jisoda v. Mathura Das (8), 
Girdhari Singh v. Hardeo Narain Singh (9), Mac.nagteii v. Mahjibir Parshad 
Singh (10). 

12 A. 440 (445, 456) = 10 A.W.N. 103; 18 A. 469=16 A.W.N. 154 ; 21 A. 311 
(313) = 19 A.W.N. 84 ; 5 C L.J. 687 (690) ; 13 C.L J. 243 (247) ; 10 Ind. Cas. 665 
(666) = (1911), 2 M.W.N. 249.] 
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The facts of this case real fully stated in the judgment of the Court. 
Mr. Colvin and Babu Jogindro Nath Chaudhri , for the appellant. 
Hon’ble Pandit Ajudhia Nath, for the respondents. 


JUDGMENT. 

Mahmood, J. — The facts of this case are the following : — On the 18th 
June, 1884, a suit was instituted by the present respondent, Pitam Mai, 
against the appellant, Ham Chand, for recovery of money, and during the 
pendency of that suit, on the 8th January, 1885, the aforesaid respondent 
applied, apparently within the meaning of s. 483 of the Code of Civil 
Procedure, for attachment of property belonging to the defendant. The 
application was granted on the same day, and attachment before judg- 
ment appears to have been made on the 11th January, 1885. It is not 
clear whether the requirements of s. 484 or s. 485 of the Code were duly 
observed. The suit, however, was dismissed by the first Court [508] on 
the 30th March, 1885 ; but there seems to have baen no specific or dermade 
by that Court withdrawing the attachment. 

The decree of the 30th March. 1885, was however appealed to this 
Court, and the appeal resulted in decretal of the plaintiff Pitam Mai’s 
suit on the 2nd February, 1886. 

It was in execution of this last decree that this litigation was com- 
menced by an application of the decree-holder, Pitam Mai, to execute the 
decree. The application was made on the 13th November, 1886, and on 
the 18th December, 1886, the application was granted by an order which 
directed that the property of the judgment-debtor should be notified for 
sale on the 1st February, 1887. Accordingly, on the 21st December, 
1886, a sale notification was issued; and the judgment-debtor, Ram Chand, 
by two a pplica tion s, one mad e on the 25th January, 1887, and the other 

(l) 5 A. 86. (2) A.W.N. (1887) 297. (8) 14 W. R. 384. 

(4) 6 M., 237. (5) 3 A. 424. (6) 6 C. 103. (7) 7 A. 289. 

(8) 9 A. 511. (9) L- R. 3 I. A. 280. (10) 9 C. 656. 

341 



10 All. 509 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1888 

MAY 29. 

Appel- 

late 

Civil. 


10 A. 306 = 
8 A.W.N. 
<1888) 193. 


on the 3 1st January, 1887, prayed for postponement of the sale, ap- 
parently under the provisions of s. 305 of the Code of Civil Procedure. 
Both these applications were, however, disallowed, and the sale of the 
judgment-debtor’s property took place on the 1st February, 1887, at which 
sale the properties were purchased as follows : — 

1. One kothi with shops in Mathra, purchased by Pitam Mai, decree- 

holder, for Rs. 3,350. 

2. One kutcha shop in Mathra. purchased by Pitam Mai, decree- 

holder, forRs. 110. 

3. One pucka and stone-built stable in Mathra, purchased by Panna 

Lai, for Rs. 110. 

4. One-fourth of a pucka and stone-built building in Mathra, pur- 

chased by Pitam Mai, for Rs. 135. 

It will anpear from the above specification that, with the exception 
of property No. 3, all the other properties were purchased by Pitam Mai 
(decree-holder) himself, and the connection of Panna Lai with this litiga- 
tion seems to be due entirely to his purchase of the property No. 3 above- 


mentioned. 

On the 24th February, 1887, the judgment-debtor, Ram Cband, 
appellant, jjreferred objections to the auction-sale of the 1st February, 
1887, upon various grounds mentioned in the judgment of the 
[509] Court below, and that application was resisted by Pitam Mai, the 
decree-holder, upon pleas which are also stated in the judgment of the 
lower Court, and need not be repeated here. 

The judgment-debtor Ram Chand’s objections appear to have been 
made with the object of setting aside the auction-sale of 1st February, 
1887, upon grounds contemplated by s. 311 of the Civil Procedure Code; 
but those objections have been disallowed by the lower Court, which has 
held that the attachment before judgment was a sufficient attachment, 
because although the suit, during the pendency whereof the attachment 
was made ended in dismissal, the attachment itself had never been with- 
drawn ; that the sale-notification having been affixed to the door of the 
Court-house, it was not shown that the sale had taken place within thirty 
days of the issue of the sale-notification ; that a proclamation by beat of 
drum was duly made and the “notifications were duly issued and affixed 
at the locality of the property that “ the law does not require any pro- 
clamation to be made by beat of drum at the time of sale; and that there 
was actually made a proclamation at time of the sale of the property 
in suit such as is generally made at such times by ami ns conducting 
sales ;” that when a time for sale is specified in a notification, it is 
not thereby intended that the sale must begin exactly ab i> . 9a '° Qe 
time and on the same day as mentioned in the notification.” Finally, 
the lower Court has held that “ no irregularity having been ma e 
in the issue of notification and conducting the sale, no finding nee 
be made as to the point whether or not the property in suit has been 
sold for an inadequate price ;” but to this view of the^ law the lea ^ D 'f 
Subordinate Judge adds the following observation; — However, a 
gards the question of the inadequacy of price, I hold that the allege 
is not proved b} any oral or documentary, reliable or trustworthy evidon - 
The effect of the learned Subordinate Judge’s judgment is to c 
the sale of the 1st February, 1887, and the order must he onderstood to 
have been passed under s. 312 of the Code of Civil Procedure, 
ing the objections raised by the judgment-debtor, Ram Chand, PP ' ' 

It has been argued by the learned Pandit, on behalf of the r p 
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that the order of the lower Court, so far as it disallowed objections 
to the sale, is not appealable within the meaning [510] of cl. (16), of 
s. 588 of the Code of Civil Procedure ; but this contention is opposed to 
the Full Bench ruling of this Court in TotaRamv. Khub Chand (l) 
where I stated my reasons for holding that such orders are appealable. 
To the reasons I then stated I have nothing to add, beyond saying 
that in this case the order of the lower Court disallowing the objec- 
tions of the judgment-debtor to the anction-sale of the 1st February, 
1887, and confirming that sale is one and the same order, and, as such, 
appealable under cl. (16) of s. 588 of the Code of Civil Procedure. The 
rest of the argument addressed to us on behalf of the parties, however, 
raises the following questions for determination : — 

(1) Whether an attachment before judgment, such as the attach- 
ment of the 11th Jauuary, 1885, was not good and valid attachment for 
purposes of the execution of the High Court’s decree of the 2nd February, 
1886, notwithstanding the dismissal of the suit by the first Court on the 
30tb March, 1885 ? 

(2) If not, whether the absence of a valid attachment at the time of 
sale of the 1st February, 1887, can be regarded as “ a material irregularity 
in publishing or conducting ” the sale so as to be questioned under s. 3 LI 

• of the Code ? 

(3) If so, whether the action of the judgment-debtor in making the 
applications of the 25bh January, 1887, and 31st January, 1887, praying 
for postponement of the sale, amounts to a waiver on his part of any irre- 
gularities so as to preclude him from contesting the sale upon the ground 
that there was no valid attachment? 

(4) If so, whether such irregularity would in itself be sufficient to 
vitiate the sale without proof of “ substantial injury ” within the mean- 
ing of that section ? 

(5) Whether in this case any such “substantial injury ” is proved 
as is contemplated by s. 311 of the Code? 

As to the first of these questions, it is necessary to premise that we 
cannot go behind the Full Bench judgment of this Court in Mahdeo 
Dubey v. Bhola Nath Dichit (2) where the whole Court unanimously adopt- 
ed the view of my brother Straight that a regularly perfected attach- 
ment is an essential preliminary [311] to sales in execution of simple 
decrees for money ; and where there had been no such attachment, any 
-sale that may have taken place is nob simply voidable but da facto void. 

This being so, we have been referred by the learned Pandit to the 
. provisions of ss. 483, 485, 488, and 490 of the Code of Civil Procedure ; 
and also to the form No. 163 in schedule IV. of the Code relating to attach- 
ment before judgment of immoveable property, in which form the words 
“ until the further order of this Court ” occur; and relying upon these 
provisions, the learned pleader argues that inasmuch as in the present 
case no further order withdrawing the order of attachment before judg- 
ment was passed the attachment must be taken to have subsisted for all 

• purposes of execution, including the sale of the 1st February, 1887. On 
■the other hand, Mr. Uolvin relies upon the last part of s. 488 to show that 

an attachment before judgment comes to an end “when the suit is dismiss- 
ed and the learned counsel also lays stress upon the provisions of 
s. 490, and argues that the words of that section contemplate that it is 

• only when a decree is given in favour of the plaintiff that re-attachment in 

(1) 7 A. 253. (2) 5 A. 86. 
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execution of such decree is dispensed with, implying that such attachment 
is necessary where the suit ended in dismissal of the plaintiff’s claim. 
For this contention the learned counsel also relies upon the ruling of the 
learned Chief Justice in Chunni Kuar v. Dwarka Prasad (l) where it was 
held that a temporary injunction under s. 492, notwithstanding the use of 
the phrase “ till further orders,” comes to an end on the termination of 
the suit in which such injunction was passed, although no express order 
iiad been made by the Court withdrawing or setting aside such injunction. 

I am of opinon that this contention is sound, and that the case last 
cited, though relating to temporary injunction, proceeds upon a principle 
analogous to attachments before judgment, both being ad interim proceed- 
ings which naturally cease to have any force as soon as the suit itself, in res- 
pect of which they were taken, comes to a close. In other words, an attach- 
ment before judgment under s. 488, like a temporary injunction under s. 492, 
becomes functus officio as soon as the suit terminates. It is true, as was 
argued by the learned Pandit, that s. 492 does not expressly mention an 
[512] order by the Court removing or setting aside the injunction, and in 
this respect the language of s. 488, as to the removal of attachment before 
judgment, is more express ; but I do not think that this circumstance alters 
the principle applicable to ad interim proceedings, nor do I think that the 
last part of s. 488 requiring the Court to remove the attachment is intended 
to be more than directory, or in other words so imperative as to render an 
attachment before judgment a perpetual attachment in the absence of an 
order removing the same. For this view I rely upon the reasoning employ- 
ed by the learned Chief Justice in connection with temporary injunctions 
in the case which I have already cited. If attachments before judgment, 
such as those contemplated by s. 485, were intended to continue operative 
notwithstanding the dismissal of the suit, I should say that s. 490 
of the Code would have been a surplusage, for that section implies 
that, even where a suit is decreed, an attachment before judgment would 
come to an end with the decision of the suit but for the provision which 
that section has made. This view is in accord with the judgment of 
Sir Louis Jackson in Mohee-ood-deen v. Ahmed Nossein (2), and I hold 
that that ruling though passed under the Code of 1859, is applicable in 
principle to this case. Pandit Ajudhia Nath on behalf of the res- 
pondent, has indeed argued that the phrase 'ant/ decree which may 
be passed in the suit," as it occurs in s. 485, of the Code, must be under- 
stood to mean that an attachment before judgment is to remain opera- 
tive for the satisfaction of “ any decree ” which may be passed in any 
appeal made from any decree in such suit ; and upon this ground the 
learned pleader contends that the High Court s decree of the 2nd Febru- 
ary, 1886, was a decree in the “ suit. ” I cannot accept this contention, 
because it would render s. 485 inconsistent with the last part of s. 488, 
which directs the Court passing the order of attachment nefore judgment 
to remove such attachment “ when the suit is dismissed. . It could scar- 
cely be contended that during the interval between the dismissal of the suit 
on the 30th March, 1885, and the filing of the appeal to this Court which 
resulted in the decretal of the claim on the 2nd February, 1886 there was 
any litigation pending in any Court ; and if I were to hold that the 
attachment of the 11th January, 1885, sub-[513] sisted during that inter- 
val I should be laying down the untenable rule that an ad interim order 
survives the pendency of the main litigation itself ; and indeed if I were to > 

(2) 14 W. R. 284. 
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bold this, X should be driven to the logical conclusion that such interim, 
order of attachment subsists for ever whether there is or is not an appeal, 
unless and until such order is expressly withdrawn. I hold therefore 
that inasmuch as the suit in which the attachment of the 11th January 
1885 , was made terminated in dismissal on the 30bh March, 1885, that 
attachment ceased to be operative after that date, and that, since no fur- 
ther proceedings are alleged to have been taken to attach the property in 
execution of the High Court’s decree of the 2nd February, 1886, there was no 
valid attachment subsisting on the 1st February, 1887, when the 
judgment-debtor’s properties were sold by auction. 

Upon the second question above enunciated by me, the learned Pandit 
has argued that absence of a valid attachment at the time of sale is not 
such “ a material irregularity in publishing or conducting ” the sale as 
s. 311 of the Code contemplates ; and that even accepting tne Full Bench 
ruling in Mahcidco Dubey v. Bhola Nath Dichit (1), such questions cannot 
be agitated by the judgment-debtor after the sale has actually taken 
place. For this contention the learned pleader relies on Gangathara 
Panditha v. Bithabxi A.mrnal (2), where it was held that after a sale of 
land in execution of a decree and before its confirmation the judgment- 
debtor cannot object to the validity of the sale on the grouud that the 
execution of the decree is barred by the provisions of s. 230 of the Code 
of Civil Procedure. On the other hand, Mr. Colvin, in resisting this 
contention, relies on Imamunissa Bibiv. Lialcat Husain (3), and Harness uri 
Dassee v. Doorga Dass Chatterjee (4), the effect of which cases is to lay 
down the rule that an omission to give the notice required by s. 248 of 
the Code to the judgment-debtor affects the regularity of the sale 
and might be dealt with as a matter falling within the purview of 
s. 311 of the Code of Civil Procedure. The learned counsel further 
relies on BaJchshi Nand Kishore v. Malak Chand (5), where Oldfield 
J with my concurrence, held that an infringement of the rule contained 
,1 . ln s ‘ ^9 Procedure Code, is an irregularity vitiating a 

sale in execution of decree, and is something more than a material 
irregularity in publishing a ' sale to which s. 311 refers. Again, the 
learned counsel cites Jasoda v. Mathura Das (6). to which the learned 
Chief Jnstice and myself were parties, and we held that non-compliance 
with the provisions of ss. 287 and 290. which sections provide for the 

m P/ 00 '*™^ 100 ‘Of sale and the period at which such sale 
should be held after the proclamation, is more than mere irregularity, and 

that it must be taken to have caused such substantial injury as would 
vitiate the sale withm the meaning of s. 311 of the Code of Civil 

f r ?°®i Ur „ e - In delivering my judgment in that case, I gave expression to 

whether a material irregularity" within the meaning of 
the first paragraph of s. 311 would not in itself be sufficient to justify a 

h«d r-inffiA ' A . nR * s,d ? a sale without inquiring whether such irregularity 
had resulted in substantial injury" within the meaning of the' second 

paragraph The view so expressed is contested by the learned Pandit on 

H • A f * V respondent, and I shall presently consider it in deciding the 
thud point in tho caso. But so far as the second point is concerned, I 
am of opinion that the authorities cited by Mr. Colvin , and already 
10 felled to by me, justify me, in holding that a broad and liberal construction 

oT'rTon dncH n C°” 5 “T’ th M l ! h 'T 0 “ «■ material irregularity in publishing 
o r conducting a sale as that phrase is employed in the first paragraph of 

(1) 5 A. 86. (2) 6 M. 237. 

(5) 7 A. 289. (6) 9 A. 611. 
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s. 311 of the Code. The words “ publishing or conducting” are words of a 
very general import, and unless there is anything in the Code to restrict 
their ordinary meaning, the recognised rules of interpreting statutes 
require that such interpretation should be in the ordinary sense of the 
words. It is probably not easy to define exhaustively what matters 
would fall under the category of material irregularity in publishing or 
conducting a sale but the point here is limited to the question whether 
absence of attachment at the time of the sale is any such material 

irregularity. . 

I must answer the question in the affirmative, consistently with the 

principle upon which the Full Bench ruling of this Court in Mahadeo 
Dubey v. Bhola Nath Dichit (1) and the other cases cited by Mr. Colvin 
proceed. It seems to me that there is a distinction [515] between matters 
which relate to the capability, of a decree for execution and matters which 
do not relate to such capability, but to the mode in which the decree is to 
be executed and satisfied. The Code of Civil Procedure has, indeed, placed 
both these classes in Chapter XIX under the general heading of rules 
relating to the execution of decrees. But that chapter is sub-divided into 
various headings mentioned in my brother Straight’s judgment in the Full 
Bench ease just referred to. Heading D, which consists of only one 
section (214), describes questions to b9 decided by the Court executing 
the decree, and it seems to me that even the general terms of clause (c) of 
that section cannot be understood to include such matters as are contem- 
plated by s. 311 of the Code, because when a sale has taken place, auction- 
purchasers, who, as such, are no parties to the decree, become interested 
in such questions, and becomo necessary parties to aDplications for setting 
aside sales. The provisions of s. 214 being thus unavailable to the judg- 
ment-debtor in cases where a sale has actually taken place without any 
attachment, it can only be under s. 311 of the Code that he has his remedy 
for setting aside the sale, upon the ground that absence of attachment was 
■“ a material irregularity” within the meaning of that section. Nor do I 
think that it is extending the meaning of the phrase too far. 

The general principle of law is that the only person who can sell 
nrouertv is the owner, and it is only by reason of statutory provisions 
arising from the exigencies of the administration of justice that the Courts 
possess authority to order compulsory sales, such as auction-sales m 
execution of decrees. But in conferring this power, the law has provided 
SDecific rules of procedure in order to guard against injustice. Among 
those safeguards attachment is perhaps the most important preliminary 
to bringing property to auction-sale. It is the nrst step which the Court 
in executing simple money-decrees has to take to assert its authority 
to bring property to compulsory sale, and I do not see why the omission 
to take such a ‘step should not be regarded as a material irregularity 
withtn the meaning of s. 311 of the Code. Objections based upon the 
absence of attachment are not objections which attack the capability 
of a decree for execution. [SI 6] as was the case in Ganqathara PandUha 
v Rathahai Ammal (2), where the objection upon which sale was sought 
to be set aside was that the decree itself was barred by limitation. The 
nature of such an objection is of course such as would fall under s. 244 
of the Code; and the learned Judges in that case accordingly held that 
the objection was too late when made after the sale had actually taken 
place, and the proper occasion for such objection was before the sale took 


(l) 5 A. 86. 


(2) 6 M. 237. 
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))1ao6. Now, io c&sos where no &tt&oQDQ6D(i has taken place, and property 
is proclaimed for sale under s. 287 of the Code, it could scarcely be expect- 
ed that the judgment-debtor would take proceedings to secure a valid at- 
tachment of the interests of the opposite party, namely, the decree- holder. 
And if this is so, it seems that the only opportunity which the judgment- 
debtor could have for basing any objections as to the absence of a valid 
attachment would be after the sale has actually taken place. 

The learned Pandit has, however, in arguing the third point, contend- 
ed that in this case the action of the judgment-debtor in making the 
applications of 25th January, 1887, and 31st January, 1887, praying for 
postponement of the sale, amounted to waiver on his part of any such 
irregularity as would arise from the absence of attachment ; and for this 
contention the ruling of the Privy Council in Girdhari Singh v. Hardeo 
Narain Singh (1) and Macnaghten v . Mahabir Pershcid Singh (2) are cited. 
In the former of these cases the judgment-debtor obtained a postponement 
of sale upon an express stipulation of “ the attachment and notification of 
sale being maintained,” and the order of postponement having been made 
in those terms, the Lords of the Privy Council held that the judgment- 
debtor could not after the sale complain of any irregularity in such notifi- 
cation. The case, however, is distinguishable from the present, because 
here no such express specification, as to the validity of the notification, or 
its being allowed to be maintained, was made ; and in the next place, neither 
of the applications for postponement of sale was granted. In the iatter 
case, all that the Lords of the Privy Council ruled was that an objection 
as to any particular irregularity could Dot be taken, for the first time in 
the Court of appeal. Such however is not the case here, for the objec- 
tion [517j was taken in the Court of first instance. I am ‘therefore of 
opinion that neither of these Privy Council rulings governs this case so as 

to preclude the judgment-debtor from contesting the validity of the auc- 
tion-sale. 

Dealing now with the fourth question in the case, I have already 
said that in delivering my judgment in Jasoda v. Mathura Das (l) I was 
inclined to hold that a ‘ material ” irregularity, as distinguished ’from a 
sirnpie irregularity, would vitiate a sale without proof of “substantial inju- 
ry within the meaning of the second paragraph of s. 311 of the Code. 
The learned Pandit has argued that this view is opposed to the dicta of 

£?, °J- ihe Pr,vy Council in Girdhari Shiah v. Hardeo Narain 

Stni/h (2) and in Macnaghten v. llahabir Pcrshad Singh (3), and I confess 
that there may be much force in this contention. But it is not necessary 
in th.s case to go further into the matter, because, as I have already 

of . tl,e Full Bench ruliufi in Mahadeo Dabeg v. IShola 
Nath. Dich t (4) requires that in this case the sale of the 1st February, 
1887, must be held to he void for want of a valid attachment. 

T h h « 8 viev \ ren<1 f ra fche d «°'a>on of the fifth point in the case unneoes- 
fhl H 6 aha ? n00 . 01 attachment is in itself sufficient to set aside 

the sale without any inquiry as to substantial injury being sustained by 

tie judgment-debtor, tor those reasons I would decree this appeal, and 

of the isr F 9 ,° r ' ° ° We ‘ afPaUate Court, set aside the auction. sale 

•of the 1st tobruary, 1887. with costs in both Courts. 

BRODHURST, J. — I concur. 


(1) 3 1. A. 230. (2) 0 0. G5G. 


Appeal decreed. 
(3) 9 A. 511. (4) 5 A. S6. 
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APPELLATE CIVIL. 

Before Sir John Edge , Kt. % Chief Justice and Mr. Justice Tyrrell. 


Saloni and ANOTHER ( Defendants ) v. Har Lal (Plaintiff) ." 

[23rd June, 1888.] 

Act XVII of 1886, s. 8 — Decree made in British India — Suit on Judgment in Native 
territory Cession of territory to British Government pending suit — Civil Procedure 

Code, s. 13. 

Prior to the cession of the town of Jhansi to the British Government plaintiff 
had instituted a suit in the Subah’s Court in the Gwalior State on a judgment 
[5181 of the British Court in Jbansi district. After the cession, the suit was 
made over for trial to the Court of the Assistant Commissioner of the Jhansi 
district. The suit was dismissed by the first Court as barrel by s. 13 of the 
Code of* Civil Procedure, but remanded by Che lower appellate Court for trial on 

the merits. 

Held that the recital in part II of Act XVfl of 1886 shows that it was 
intended that suits pending in the Courts of the Gwalior State prior to the- 
cession of the town of Jhansi to the British G >vernnaem should be continued in 
the courts of the Jhansi district after the cession thereof; therefore the present 
Fuit which if it had been originally instituted in a court of British India, could 
not have been maintained, being an action on a judgment of a court of British 
India was a good and maintainable action in the Court where it was instituted, 
and it is to be deemed to be a properly instituted suit to which in other respects 
the law of the Courts of British India may now be applied. 

Kino v. Hoare (1), referred to as illustrating the distinction between an original 
cause of action and cause of action founded upon a judgment recovered on the 
original cause of action. 


Prior to the cession of the town aud fort of Jhansi to the British 
Government in full sovereignty by His Highness the Maharaja Scindia, 
the father of the plaintiff had obtained a decree for Rs. 2,9o9-12-6 with 
costs against the father of the defendant from the Court of the Assistant 
Commissioner of Jhansi presided over by Mr. McLean. After partial 
satisfaction of the decree within the Jhansi disr.nct, the plaintiff on the 
11th of December, 1885, brought his suit for the unpaid balance of the 
decree in the Subah’s Court in the Gwalior state, and the suit was 
pending in that Court when by Act XVII of 1886 the town of Jhansi 
came under the jurisdiction of the Courts in the Jhansi district. 

On the 1st of February, 1887, the suit was made over by the Deputy 
Commissioner of Jhansi to the Court of the Assistant Commissioner of 
Jhansi and that officer dismissed the suit ; remarking the suit having 
already been decided by Mr. McLean, is evidently barred by s. 13, Act 

xrry ** 

On appeal to the Commissioner of Jhansi, that officer holding that 
the cause of action in the suit decided by Mr. McLean was not the same 
as that which led to the present suit, reversed the order of the lower 

Court, and remanded the cause for trial on the merits. 

On appeal against this order of remand it was again contended that 

s. 13 of the Code of Civil Procedure barred the suit. 

[519] Messrs. Khushwakt Rai and Malcolmson, for the appellants. 

Mr. Amir-ud-din, for the res pondent. ___ 

• p, rs t Appeal. No. 72 of 1888, from an order of E. Ward, Esq., Commissioner of 

Jhansi, dated the 30th August, 1867. 

m 13 M. &w. 504 = 14 L. J. Ex. 29. 
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JUDGMENT. 

Edge, C.J., and Tyrrell, J. — Prior to the cession of the town of 
Jhansi and the lands ceded therewith to the British Government, the 
plaintiff had obtained a judgment in the Assistant Commissioner’s Court 
of Jhansi, that is, in one of the Courts in British India. That decree was 
for 3,000 odd rupees. After obtaining that decree and before the cession 
of the territory, he brought his action against the same defendants in the 
territory of Gwalior on the decree obtained in British India. Prim a facie 
that was a perfectly good action. Whilst the suit in Gwalior was 
pending and undetermined, the territory, in which was the Gwalior Court 
before which that suit was pending, was deded to the British Govern- 
ment. The question is whether the action which was pending in Gwalior 
can, under s. S of the Act XVI [ of 188b, be continued in what is now part 
of British India. The first Court thought that s. 13 of the Code of Civil 
Procedure applied. The Commissioner of Jhansi, sitting as a Court of 
appeal, correctly held that s. 13 did not apply. The cause of action was 
not the same. The action which is now pending in the Court was, so far 
as the Court in Gwalior was concerned, brought on the then foreign judg- 
ment or decree, and that action was the only course which was left open 
to the plaintiff to enforce in Gwalior the judgment which he had obtained 
in British India. The recital in Part II of the Act shows that it was 
intended that suits which were pending in the Courts of His Highness the 
Maharaja Scindia should be continued in the Courts of the Jhansi district. 
The only difficulty we have had was to ascertain what was the meaning 
of the words in s. 8, “ but otherwise in accordance with the law and 
procedure of British Indian Courts.” Although this action, if it had been 
originally brought in a Court in British India, could not have been 
maintained, being an action on a judgment of a Court in British India, 
still it was a good and maintainable action in the Court in which it was 
instituted and was pending at the time of the cession of the territory. We 
think it must be deemed to be a properly instituted suit to which in other 
respects the law of the Courrs of British India may now be applied. [520] 
The distinction which the Commissioner of Jhansi lias very properly 
drawn between the original cause of action in and the cause of action in 
this suit, is illustrated in the judgment in Kino v. Hoare (l). 

The appeal is dismissed with costs. Appeal dismissed . 
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and in August, 1872, in execution of that decree, sold the said groves and at the 
sale purchased them and also two mills whioh were not in dispute in this suit.. 
The decree against D has been found to have the same effect as if it were had and 
obtained against all the mortgagors. Of this sale H had notice, in fact he 
opposed it. Subsequently 27, the mortgagee, sued the mortgagors on their 
mortgage, and obtained a decree on it, and under the decree brought the said 
groves to sale in 1877, and purchased them himself. In May, 1880, 27 sold the 
groves to two of the defendants. The plaintiffs, who were not parties to the suit 
which resulted in the decree under which the groves were sold in 1877, instituted 
this suit for possession of the groves. 

Held , that notwithstanding the sale of 1872, what was sold under the decree of 
1877 was the right, title and interest of the mortgagors, as they existed at the 
date of the mortgage of 21st .December, 1871, with which would go the rights 
and interests of the mortgagee, and although at a sale under a decree for sale by 
a mortgagee the right, title and interest of the mortgagor which is sold is his 
right, title and interest at the date of the mortgage, and any right, title and 
interest he may have acquired between the date of the mortgage and of the sale, 
still any puisne incumbrancer or purchaser from the mortgagor prior to the date 
of the mortgagee’s decree and who was not a party to the suit in which the 
mortgagee obtained his decree, would have the right to redeem the property 
which the mortgagor would have had but for the decree. This view is consistent 
with the principles of equity and recognised by the Transfer of Property Act. 

[5213 Muhamad Sami-ud din v. Man Sing (1) followed. 

The following cases were referred to and considered in the judgment : — 

Abdulla Saiba v. Abdulla (2), Mohan Manor v. Togu Uka (3', Khub Chand 
v. Kalian Das (4), Ali Hasan v. Dhirja (5), Sita Ram v. Amir Begam (6), Bhup 
Singh v- Oulab Rai (7), Ramanath Das v. Boloram Phookun (8), Naran Pur- 
shoiatn v. Dolatram Vxrchund (9). 

[F. 13 A. 315 (319) = 11 A.W.N. 90; R., 20 B. 390 (392); 9 Ind. Cas. 513 (519); 

21 M L.J. 213 = 9 M.Ii.T. 431 = (l9ll), 1 M.W.N. 165 (173) ; D., 9 A.W.N. 91-3 

THIS was a suit for possession of certain groves and two sugar mills. 

The plaintiffs in the suit had in the year 1872 obtained a decree for 
rent against one Durga, and in August, 1872, in execution of that decree, 
caused the groves and mills to be sold, and at the sale purchased them 
themselves. Prior to this, that is, on the 21st of December, 1871, the 
defendants, Durga Dubey and his brothers Ramessar, Jagessar and Pur- 
messar, had mortgaged the four groves to one Maulvi Hyder Husain. 
Maulvi Hyder Husain had notice of the sale to plaintiffs, in fact, he opposed 
the sale. He then brought a suit against the mortgagors and obtained a 
decree on his mortgage, and under that decree brought the groves to sale 
in July, 1877, and purchased them himself. The plaintiffs were not made 
parties to this action, nor does it appear that they ever had objected to 
the sale by Maulvi Hyder Husain. In the month of May, 1880, Maulvi 
Hyder Husain sold the groves to the defendants Purmessar Dubey and 
Sundar Dubey, and in May, 1882, they were recorded by the Settlement 
Officer as the owners of the groves and the objections of the plaintiffs to 
this record being made, were disallowed. 

The plaintiffs alleged that they were dispossessed of the groves by 
the defendants in the year 1882 and brought this suit. 

The defendants in their answer contended, amongst other contentions, 
that as Maulvi Hyder Husain had purchased the groves at a sale under a 
decree enforcing a lien upon the groves which had existed prior to the 
plaintiffs’ purchase in 1872, their title derived from Maulvi Hyder Husain 
ought to prevail over that of the plaintiffs. 

(1) 9 A. 125. (2) 5 B. 8. (3) 10 B. 224. <4) 1 A. 240. 

(5) 4 A. 518. (6) 8 A. 324. (7) A.W.N. (1886), 70. 

(8) 7 C. 677. (9) 6 B. 538. 
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[522] The learned Subordinate Judge of Jaunpur decided that the 1888 
title of the plaintiffs was superior to that of the defendants, and decreed May 4 . 

possession of the groves with a certain amount of damages in favour of 

the plaintiffs. Appel- 

In appeal to the learned Judge oi the district, the defendants again LATE 

contended that what was sold in the year 1872, at the instance of the CIVIL 

plaintiffs, was subject to the lien upon the groves created in favour of 

Maulvi Hyder Husain in December, 1871, and therefore they, as represen- 10 A. 520 = 
tatives of Hyder Husain, had the better and superior title. The learned ® A.W.N. 
Judge held that inasmuch as the plaintiffs, who were owners of the groves 11888) 210. 
at the time when Maulvi Hyder Husain brought his suit on his mortgage, 
were not made parties to the suit, the decree obtained by him did not 
bind them, and further as the property sold in 1877 did not then belong to 
the judgment debtors of Maulvi Hyder Husain, he acquired no title to the 
groves by their sale at auction in his favour, and consequently the 
defendants acquired no title to the groves in suit by their purchase from 
Maulvi Hyder Husain. The appeal was accordingly dismissed. 

* In second appeal the defendants again urged the above contention. 

Mr. G. T. Spankie , for the appellants. 

Mr. Amir -ud -din , for the respondents. 


JUDGMENT. 

Edge, C. J. — This is an action for possession. The plaintiff s allege 
that they were ejected by the defendants. The defendants deny that the 
plaintiffs were ever in possession. There are no findings on this issue. 
The questions under appeal have been brought before us on different lines 
On the 21st December, 1871, three of the defendants mortgaged the four 
groves in suit to Maulvi Hyder Husain. In 1872 the plaintiffs obtained a 
money-decree against Durga, and in August, 1872, in execution of that de- 
cree, sold the groves in question, and at the sale purchased them and also 
two mills. It has been found below that that decree had the same effect as if 
it had been against all the mortgagors. Of this sale Maulvi Hyder Hussain 
had notice ; in fact, he opposed the sale. At a later period Maulvi Hvder 
Hussain, the mortgagee, sued the mortgagors on the mortgage, and obtained 
ai decree on the [523 J mortgage, and under that decree brought the groves 
to sale in 1877, and purchased them himself. In May, 1880, Maulvi 
Hyder Husain sold the groves to two of the defendants. It is quite clear 
that the plaintiffs are entitled to a decree for possession so far as the two 
miUs are concerned. The title to them has not been disputed before us 
What we have to consider is what is the position of the parties with regard 

? th .V 3r0perfcy Y hlC l was m^gaged on the 21st December, 187 1. The 
plaintiffs were not made parties to the action which resulted in the decree 
under which Maulvi Hyder Husain sold the property in 1877. 

A great number of cases have been cited to us in the argument in 
this case- ^ 

I think there can bo no doubt that notwithstanding the sale of 1S72 
what was sold under the decree of 1877 was the right, title and interest 
of the mortgagors as they ox.sted at the date of the mortgage of the 
2,1st December, 1871, w.th which would go the rights and interests of 
the mortgagee I think tins proposition is established In the following 
authorittes Saiba v. Abdulla (1) and Mohan Manor v. Ton u 

Uka (2). The same principle is enunciated by Mr. Justice Turner in 


(1) 6 B. 8. 


(2) 10 B. 22- 1 . 
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the case of Khub Chand v. Kalian Das (l). That, in my judgment, is 
subject to this, that although at a sale under a decree for sale by a 
mortgagee, as in this case, the right, title and interest of the moitgagor 
which is sold is his right, title and interest at the date of the mortgage, 
and any right, title, and interest he may have acquired between the date 
of mortgage and of the sale, still any puisne incumbrancer or purchaser 
from the mortgagor prior to the date of the mortgagee’s decree who was 
not a party to the action in which the mortgagee’s decree was obtained, 
would have the right to redeem the property which the mortgagor would 
have had had it not been for the decree. I am aware that this view is 
at variance with the decisions of this Court in the following cases i—Khnb 
Chand v. Kalian Das (2), Ali Husain v. Dhirja (3), Sita Ram v. 
Amir Begam (4). With regard to the latter case my brother Mahmood 
followed the ruling of Mr. Justice Turner in Khub [524] Chand v. 
Kalian Das (2). My brother Mahmood expressed his doubts in Bimp 
Singh v. Gulcib Rai (5) as to the correctness of the rule laid down 
by Mr Justice Turner. My view in regard to the conflict of authority 
when it is considered is that it is safer for us to follow the principle 
which my brothers Straight and Tyrrell laid down in the case of 
Muhamad Sami-ud-din v. Man Singh (6), particularly as that principle has 
been recognised and acted on by the High Court of Bombay, and is 
consistent, in my view) with the true principles of equity. It is also the 
principle which has been recognised in the Transfer of Property Act. 
Mr. Amir-ud-din contended for the respondents that nothing passed at the 
sale in 1877 and for that proposition he relied on the case of Ramanath 
Dass v. Boloram Phookun (7), and the case of Naran Purshotamv. Dolatram 
Virchand (8). The case in I. L. R., 7 Calc., 677, apparently assumed that 
what could be sold was the mortgagor’s right at the date of the sale. Ihe 
case in I. L». R., 6 Bom., 538 does not appear to me to be in support of 
Mr. Amir-ud-din' s contention. I am of opinion that this action must fail 
in so far as it claims possession of the four groves, and that it must succeed 
so far as the possession of the two mills are claimed. We make a decree 
that the plaintiffs may redeem if they commence proper proceedings to 
ascertain the amount within six months. The appellants will succeed as 
to the four groves and the Rs. 20 damages for the mango trees and will 
fail as to their claim for the two mills. Under these circumstances I 
think the appeal should be allowed in part and dismissed in part without 

costs. 


BRODHURST, J. — I concur. 


Appeal dismissed. 


(2) 1 a. 240. 

(6) 9 A. 125. 


(1) 1 A. 245. 

(5) A. W.N. (1880) 70. 
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JAG Lal {Defendant) v. Har Narain Singh {Plaintiff) * 

[7th May, 18S8.] 

Act XV of 1877 {Limitation Act), ss. 5, 15— Admission of appeal beyond time — 

“ Sufficient cause ” — Appeal filed in wrong Court— Bona fide proceedings — Juris- 
diction — Valuation of suit. 
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Questions of jurisdiction, whether with reference to the nature of the suit or 
with reference to the pecuniary limits of the claim, are matters to be governed 
by the £523] statements contained iu the plaint in the cause. The valuation 
of the claim as preferred by the plaintiff, and not as set up by the plea in defence, 
would govern the action, not only for the purposes of the original Court, but 
also foe the purposes of appeal, and indeed throughout the litigation. 

Presentation of an appeal within the period of limitation prescribed therefor 
to a wrong Court in ignorance of the provision of law, is not a sufficient cause 
within the meaning of s. 5 of the Limitation Act for admitting the same appeal 
in the proper Court after the period of limitation prescribed therefor had 

expired. 

To enable the Court to admit an appeal after the period of limitation prescribed 
therefor had expired on the ground that the same had in the first instance been 
preferred within the period of limitation provided therefor but to a wrong 
Court, the appellant must satisfy that he made his appeal to the wrong Court 
“ bona fide ,” that is, under an honest though mistaken belief, formed with 
due care and attention, that he was appealiug to the right Court. 


fM P. 184 P R. 1889; Appl., 13 A. 320 (323) = 11 A.W.N. 107; Appr., 9 Ind. Cas. 
*414 * R 12 A. 581 (586) ; 28 A. 545 (550) = 3 A.L.J. 266= A.W.N. (1906) 99 ; 
13 M 269 (271) ; 21 B. 552 (554) ; 28 B. 235 (237) =5 Bom. L.R. 947 ; 12 C.W. 
N 25 (27)- 34 C. 216 = 5 C.L.J. 380; 118 P.R. 1908; (1912) M.W.N. 476 
(486) ; 2 O.C. 103 (106) ; 3 O.C. 265 (267) ; 6 O.C. 255 (258) ; 6 C.P.L.R. 85 
(86) ; 14 C.P.L.R. 154 (157).] 


THIS was a suit for possession of shares in certain revenue- paying 
mahals. 

The plaintiff in the suit, who owned the said shares, alleged in his 
plaint that the defendants had fraudulently caused him to exeoute a sale- 
deed of the same in their favour for the nominal consideration of Rs. 3,000, 
and obtained possession thereof. The plaintiff valued his claim and the 
subject-matter of the suit at Rs. 10,000, and the suit was instituted in the 
Court of the Subordinate Judge of Azamgarh. 

The defendants in their written statement did not contest the valua- 
tion of the suit, but resisted it on other grounds. 

On the 11th June, 1886, the Subordinate Judge decreed the plaintiff ’s 
claim and from that decree Jag Lai, one of the defendants, appealed to 
the District Judge at Azamgarh, who by his order of the 6th December, 
1886, returned the memorandum of appeal filed in his Court to the defen- 
dant, finding that the value of the subject-matter of appeal exceeded 
Rs. 5,000, the pecuniary limits of his appellate jurisdiction. 

The defendant Jag Lai then on the 13th December, 1886, presented 
his appeal to the High Court, where it was admitted by order of a single 
Judge, subject to any objection that might be raised at the hearing on the 
ground that the appeal was not presented within the time allowed by law. 

At the hearing of the appoal, counsel for the respondent contended. 


• First Appeal, No. 207 of 1886, from a decree'of Rai Manmohan Lai, Subordinate 
Judge of Azamgarh, dated the 11th Juno, 1886. 
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that the appeal had been preferred much beyond the period [526] of 

imitation provided by law, and that no circumstances existed to justify 

^ ® as a Court of appeal, in admitting it after the period prescribed 

therefor had expired. 

On behalf of the appellant it was urged in reply that under the 
peculiar circumstances of the case, the provisions of s. 5 of the Limitation 
Act were available to him and the Court in exercising its discretionary 
powers might resort to the analogy of the law contained in St 14 of the 
Limitation Act. Appellant further urged that as he set up the plea that 
the value of the property was Rs. 3,000, which he paid as the sale consi- 
deration, he was justified in preferring his appeal to the District Court. 
It was not stated on his behalf that by reason of any mistake of fact he 

had been led to prefer this appeal in the first instance, to the District 
Court. 

The Hon’ble Pandit Ajudhia Nath and Munshi Kashi Prasad , for the 
appellant. 

The Hon’ble T. Gonlan , and Mr. Simeon , for the respondent. 

JUDGMENT. 

Mahmood, J. In this case a preliminary objection has been raised 
by Mr. Conlan on behalf of the plaintiff-respondent, to the effect that this 
appeal has been preferred to this Court and admitted beyond the period of 
limitation provided by law, without any such circumstances existing as 
would justify this Court, as a Court of appeal, in admitting the appeal 
beyond time, under the provisions of s. 5 of the Limitation Act. The plaint 
clearly shows that the plaintiff valued his claim and the subject-matter of 
the suit at a sum of Rs. 10,000, and in the litigation the defence set up by 
the defendant did not expressly dispute such valuation of the suit, but 
resisted the suit upon other grounds, which have no strict bearing upon 
the question of jurisdiction. The Court of first instance decreed the claim, 
holding that the property belonged to the plaintiff, and that the sale-deed 
set up by the defendant was fraudulent and fictitious. 

This decree was passed on the 11th June, 1886, and from that decree 
the defendant preferred an appeal to the District Judge of Azamgarh, who 
by his order of the 6th December, 1886, returned the memorandum of appeal 
finding that the subject-matter of litigation exceeded the sum of Rs. 5,000, 
which was the pecuniary [527] limit of his appellate jurisdiction. This 
having occurred, the present appeal was not presented to this Court before 
the 13th December, 1886, from the decree of the first Court dated the 
11th June, 1886. 

It is clear, and there is no contention, that this appeal calculated by 
the ordinary rules of computing the period of limitation is barred, and the 
only ground upon which Mr. Kashi Prasad has asked us to hear this 
appeal and to dispose of it upon the merits is that under the peculiar 
circumstances of this case the provisions of s. 5 of the Limitation Act are 
available to his client, and in exercising the discretionary powers conferred 
upon us as a Court of appeal we might resort to the analogy of the law 
contained in s. 14 of the Limitation Act. 

This appeal has been already admitted by the order of a single Judge, 
subject to any objection that may be raised at the hearing of the case, 
and even if no such qualification had been made, the Full Bench ruling 
in the case of Dubey Sahai v. Ganeshi Lall (l) has laid down that the 

(1) 1 A. 34. 
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Bench which has feo deal with the case finally is entitled to dispose of 
such questions. 

The question then is, — Is this appeal within time, or rather has this 
appeal been preferred within such time as would entitle the appellant to 
the. benefit of the discretionary power of s. 5 of the Limitation Act ? I 
may say at once that s. 1*1 of the Limitation Act is not directly applicable 
to this case, because that section applies only to suits and applications, 
and has no reference to appeals such as the one now before us ; because if 
it did apply to appeals, then s. 5 of the Limitation law would, to that 
extent, amount to a surplusage, an interpretation which I am not willing 
to place upon the Limitation Act. 

It has been contended on behalf of the appellant that the action of 
the defendant-appellant in preferring the appeal to the Court of the District 
Judge of Azamgarh was a bona fide proceeding. Mr. Kashi Prasad does 
not say that such proceeding was the result of any error of fact, and his 
argument does not suggest that it was an error other than that of law. The 
learned pleader argued that where a plaintiff values his claim at a particular 
sum of [ 328 ] money, and the defendant raises a plea disputing such valua- 
tion, reducing it to a sum lower than that named by the plaintiff, an 
■unsuccessful defendant in such a litigation has got a right, in appealing 
from the decree of the first Court, to go not to the Court which would have 
jurisdiction with reference to the pecuniary valuation of the suit, but to 
the Court which with reference to the defence set up by the defendant as 
to the valuation of the suit would ordinarily have jurisdiction. And upon 
this argument the learned pleader argues that because the defendants in 
this case had set up a plea that Rs. 3,000 was the value of the property in 
suit, therefore they were perfectly justified in not preferring their appeal 
to this Court, but preferring it to the Court of the District Judge of Azam- 

garh. 

I am of opinion that this contention is entirely unsound. Questions of 
jurisdiction, whether with reference to the nature of the suit or with 
reference to the pecuniary limits of the claim, are matters to be governed 
by the statements contained in the plaint. A plaintiff may sue for a 
million pounds as damages either for a tort committed or as the value of 
certain moveable property which can no longer be recovered. The defen- 
dant may, in such an action, plead that the amount of damages claimed is 
excessive, and the value of the property is also exaggerated, and that in 
either case all that the plaintiff is entitled to is far less than the million 
pounds. The question is at which assessment the question of jurisdiction 
is to be settled ? Is it the valuation of the claim as preferred by the pla- 
intiff or the plea set up in defence ? I have no hesitation in saying that 
it is the valuation of the plaint which would govern the action, not only 
for the purposes of the original Court, but also for the purposes of appeal, 
and indeed throughout the litigation. In support of this view I need only 
cite the Full Bench ruling of this Court in Mahomed Ilossein Khan v. Shib 
Dyal{ 1) and the views expressed by my brother Straight in Gobind Singh 
v. Kalin (2) [see also Chunder Koomar M undid v. Bakur Ali Khan (3)J . 

I hold that the present appellant in going to the Court of the District 
Judge of Azamgarh in appeal was acting in contravention of the law which 
law it was his duty to know. Ignorant ia Kg i s [529] ncminevi cxcusat is a 
very good maxim of law, as much applicable to this country as to any other ; 
and I hold that in this case, there being no satisfactory explanation why 
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(1) N. W. P. H. C. R. 1873, 108. (2) 2 A. 778. 


(3) 9 W. R. 598. 
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the present defendant-appellant went to the Court of the District Judge of 
Azamgarh in appeal instead of coming up to this Court, that the period 
which has elapsed has not been duly accounted for, so as to justify us 
in acting under the exceptional provisions of s. 5 of the Limitation law. 

X am all the more inclined in this particular case to adopt this view, 
because throughout the litigation the defendant-appellant never denied 
that the Rs. 10,000 alleged by the plaintiff to have been the amount of 
the sale-consideration was the amount agreed upon at the consideration 
ot the sale of the 8th March, X874, which, indeed, was the main contention 
in this litigation. 

Then, again, there is a period between the 6th December 1886, the 
date upon which the memorandum of appeal was returned by the District 
Judge of Azamgarh, and the 13th December, 1886, the date upon which 
this appeal was presented to this Court. There has been no endeavour 
whatever to explain the reason why this delay took place. This appeal, 
indeed, so far as it has been presented beyond the period of limitation, is 
not supported either by affidavit or even by any explanation contained in 
the memorandum of appeal other than the facts which I have already 
stated. 

It is perfectly conceivable that, in conditions of life such as they 
exist in India, an appellant in the condition of the present defendant- 
appellant might have felt himself entitled to try an experiment by going 
into the appellate Court of the District, and then taking his own time, 
after his memorandum has been returned, to come into this Court to file 
the same appeal. The statutes of limitation are intended to check such 
tendency of dilatoriness, and such statutes must have operation. These 
statutes have been called statutes of repose, but the moment they are 
allowed to be slackly dealt with, they cease to be statutes of repose, and 
frustrate the very object which they aim at. These views I expressed in 
Husaini Begam v. The Collector of Muzaffar nag ar 0), in which I happened 
to differ with my honorable colleague in that case, but my judgment was 
upheld by the learned Chief Justice and my [530J brothers Straight and 
Brodhurst on appeal under the Letters Patent (2). I hold therefore that 
this appeal was preferred to this Court beyond time and, as such, should 
be dismissed with costs. I order accordingly. 

STRAIGHT, J. — I concur with my brother Mahmood and in the 
conclusion at which he has arrived with regaid to the disposal of this 
appeal. It is not denied now by Mr. Kashi Prasad that the appeal has 
been properly preferred to this Court, and that being so, it must be 
conceded that it was improperly preferred to the Court of the District 
Judge. That being so, it undoubtedly rests upon the appellant, who asks 
us to extend to him the indulgence of s. 5 of the Limitation Act, to satisfy 
us that he made his appeal to the Court of the District Judge “ hona fide,” 
that is to say, under an honest though mistaken belief, formed with due 
care and attention, that he was appealing to the right Court. Looking 
to the circumstance that in the plaint the property was alleged by the 
plaintiff to be of the value of Rs. 10,000, that upon the basis of that 
valuation he came into Court and sought to recover possession of it, and 
to the fact that the defendant never traversed that allegation, but allowed 
the suit to be tried by the Subordinate Judge upon that footing, I do not 
think it can be reasonably said ou his behalf that he honestly believed 
the suit one in which the appeal lay to the District Judge. The appellant 


(1) 9 A. 11. 


(2) 9 A. 655 . 
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has filed no affidavit, and we have no sworn assurance of his to the effect 
of what his learned pleader has now said as to an erroneous impression 
prevailing in his mind when he filed his appeal in the Court of the Dis- 
triot Judge. There are no materials whatever to satisfy me that at the 
time he filed his appeal in the Court of the District Judge he was acting 
under an honest though mistaken belief that the appeal lay to that Court. 
Even, therefore, if analogically I import the sort of indulgence into s. 5 
of the Limitation Act which is mentioned in s. 14, the appellant has not 
shown me that he is entitled to it. 

Moreover, apart from tho dolay fcliat took placo in tlio Court of tho 
District Judge! have the additional circumstance that for the delay from 
the 6fch December, 1886, when the memorandum of appeal was returned 
to the appellant by the Judge, to the 13th [53l] December. 1886, when 
that memorandum was filed in this Court, no explanation is otfeied on 
behalf of the appellant. I say most emphatically that when the memo- 
randum of appeal was returned, on the 6th December, 1886, to the 
appellant, it was his bounden duty to hasten with all alacrity to this 
Court for the purpose of presenting his appeal, and that not having done 
so we have no right to exercise in his favour the discretion conferred 
upon us. I agree with my brother Mahmood that Mr. Con Ian's objection 
must prevail? and this appeal must be and it is dismissed with costs. 

Appeal dismissed. 
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Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Tyrrell. 

GOPAL SINGH ( Defendant ) v. Bhawani Prasad (Plaintiff) r 

[8th May, 1888.] 

Guarantee lor rent —Indemnity — Continuing guarantee -Death of szirety — Act 

j x. oj 1872 (Contract Act), ss. 124, 125, clause (2), 126, 129, 181. 

One B proposed to take a lease of zemiodari property from M for the period of 
eight years at a rental of Rs. 3,900 per annum. M declined to grant the lease 
until the payment of rent during the term of eight years was guaranteed by one S, 
the father of the plaintiff. S on his part required a guarantee or indemnity 
against any rent which might net be paid by B, and which he might under his 
proposed guarantee become liable to pay. The defendant’s father, G, accordingly 
gave a guarantee to S in the following terms : “ And for your satisfaction, I 
write that if any money remains due from B on account *of the lease for any 
year or harvest, and if you have to pay the same on account of the suretyship, I 
am responsible to you to pay that amount to you. Rest assured. ” S then gave 
his guarantee to M, and he granted the lease to B G died on 22nd May, 1880. 
B failed to pay the rent due for the year 1883. Af having died, bis representa- 
tives sued Son his guarantee and recovered from him the reut due and certain 
costa and expenses. S then died, and the plaintiff, as his representative, 
brought this aotion Against defendant, the legal representative of G. to recover 
tho amount of the decree and costs which S had to pay. The Court of first 
instance decreed the whole olaim with costs to be recovered from the estate of G, 
and this decree was confirmed in appeal by the District Judge. 

On second appeal it waa onntendod that under s. 131 of the Indian Contract 
Aot, tho doath of G was a complete answer to the claim. 


• Second Appeal, No. 2282 of 1886, from the decree of T. R. Wyer. Ksq.. Officiating 
District Judgo of Meerut, dated 21st September, 1886, confirming tho decree of Babu 
Brij Pal Das, Officiating Subordinate Judge of Meerut, dated tho 9th September, 
1886. 
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Held, that assuming that the case was that of a continuing guarantee within 
the meaning of s. 131 of the Indian Contract Act, still, having regard to the 
object for which the two guarantees were given, it must be concluded that the 
parties intended in the oue case that the lessor should be guaranteed for all rent 
which might become due during the currency of the lease, and that S should be 
guaranteed for any of that rent which by reason of his contract of guarantee he 
should be made to pay, and [532] consequently, even if it were a continuing 
guarantee, the liability of O was n it determined on his death. 

Held further, that neither G. if be were alive, nor ou his death the defendant, 
as his representative, can be made liable for costs and expenses which. Shad incur- 
red in defending the previous suit against him for rent brought by the lessor, there 
being no evideuce to show that S act'd as a prudent man would have done in 
defending the action against him or was authorized by defendant to defend the 
suit. 

Lloyds v. Harper (1) was referred to. 

[R., 15 C.P.L R. 136 (139).] 


The facts of this case are stated in the judgment of the Court. 

The Hon. Pandit Ajudhia Nath and Babu Jogindro Nath Ghaudhri , 
for the appellant. 

The Hon. T. Conlan and Pandit Moti Thai, for the respondent. 

JUDGMENT. 

Edge, C.J. — One Bahai Singh proposed to take a lease of zemindari 
property from the proprietor Rao Maharaj Singh, from the year 1877 to 
1884, at a rental of Rs. 3,900 per annum. Rao Maharaj Singh declined 
to grant the lease until the payment of rent during the time was guaran- 
teed by one Sbiban Lai, who was the father of the plaintiff. Shiban Lai 
on his part required a guarantee or indemnity against any reDfc which 
might not be paid by Bahai Singh and which he might under his proposed 
guarantee become liable to pay. The defendant’s father, Ganga Bakhsh, 
gave a guarantee to Shiban Lai, which, so far as is material, is as trans- 
lated as follows : — “ And for your satisfaction, I write that if any money 
remains due from Lala Balak Rai on account of the lease, for any year or 
harvest, and if you have to pay the same on account of the suretyship, X 
am responsible to you to pay that amount to you. Rest assured.” Lala 
Balak Rai was Bahai Singh, the proposed tenant. On his part Shiban 
Lai then gave his guarantee to Maharaj Singh. Rao Maharaj Singh 
granted the lease to Bahai Singh. Ganga Bakhsh died on the 22nd May, 
1880. Bahai Singh failed to pay the rent which became due for 1883. 
The representatives of Rao Maharaj Singh, he having died, brought an 
action on the guarantee given by Shiban Lai to Rao Maharaj Singh, against 
Shiban Lai, and recovered the amount of the rent due and certain costs 
and expenses. Shiban Lai paid the amount of the decree. Shiban Lai 
died before this action was commenced. The plaintiff, who is the legal 
representative of Shiban [S33] Lai, brought this action to recover the 
amount of the previous decree and costs which Shiban Lai had incurred 
in defending the previous action. This action was brought against the 
defendant who was the legal representative of Gauga Bakhsh. The 
Subordinate Judge of Meerut decreed the whole claim with costs to be 
recovered from the property of Ganga Bakhsh. The then District Judge 
dismissed with costs the appeal which was brought against the decree of 
the Subordinate Judge. 

The question which we have got to determine is whether s. 131 of 
the Indian Contract Act applies to the case so as to make the death of 

(1) 16 Oh. Div. 290. ‘ Y- 
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Ganga Bakhsh an answer to the claim. That section says : — “ The death 
of the surety operates, in the absence of any contract to the contrary, 
as a revocation of a continuing guarantee, so far as regards future 
transactions.” A continuing guarantee is defined in s. 129 as follows : — 
A guarantee which extends to a series of transactions is called a continuing 
guarantee.” Assuming without deciding that this was a continuing 
guarantee within the meaning of s. 131, I am of opinion, having regard 
to the transaction which was being guaranteed, and to the fact that it 
must have been the intention of the parties in the one case that the 
guarantee given by Shiban Lai should continue during the whole currency 
of the lease which was granted on the faith of that guarantee, and that 
the guarantee given by Ganga Bakhsh should continue also during the 
currency of the lease ; in other words, having regard to the object for which 
those two guarantees were given, that we must conclude that the parties 
intended in the one case that the lessor should be guaranteed for all rent 
which might become due during the currency of the lease, and that Shiban 
Lai should be guaranteed for any of that rent which by reason of his 
contract of guarantee he should be made to pay. It is obvious that the 
lessor would not have granted his lease on a guarantee which might have 
been determined the next day. It is equally obvious that Shiban Lai 
would not have executed his contract of guarantee without which the 
lease would not have been granted, if be were only to receive a guarantee 
in his turn which might have been determined the following day. 
Consequently I am of opinion, even if this was a continuing guarantee, 
that the liability continued notwithstanding the death of Ganga Bakhsh 
in 1880. The law in [534] England in cases of this kind and the 
principles on which that law is based are fully expressed by the judg- 
ments in the case of Lloyds v. Harper (1). The reason whv I do not 
think it necessary to decide whether this is a continuing guarantee 
or not within the meaning of ss. 129 and 131, is that I consider 
it evident that the respective parties clearly intended that the respective 
guarantees should continue and not be determinable during the 
currency of the lease, and that the payment of the whole of 
the rent which might become due under the lease should bo guaranteed. 
Further, I much doubt whether the framers of the Code had before their 
minds a case like the present. Whether this contract ot Ganga Bakhsh 
is to be called a contract of guarantee, or a contract of indemnity, appears 
to me, to be immaterial. Ganga Bakhsh in any event was a surety^ if it 

was a contract of guarantee, and it is to be distinguished from a contract 
of indemnity. 
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I fail to see how Ganga Baksh, if he wore alive, could be, or how his 
representative can be. made liable for the costs of Shiban Lai incurred in 
defending the action brought against him. or for the costs or expenses 
which he was obliged to pay to the plaintiff in that action. There could 
have been no defence to that action. The payment of the rent was the 
only thing guaranteed. If it was a contract- of indemnity as distinguished 
from a contract of guarantee, the plaintiff could not ho entitled to the 
cost or expenses of the previous action unless he brought the case within 
clause (2) of s. 125 of the Indian Contract Act. In this case there is no 
evidence to show that Shiban Lai acted as a prudent man would have doue 
in defending the action against him, nor did the defendant authorize Shi- 
ban Lai to defend that suit. I am consequently of opinion that the plaiutiff 


(1) 16 Oh. Div. 290. 
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wag entitled ^to a decree only for the actual rent which Shiban Lad 
had to pay, and not for any interest, cost or expenses incurred by the less- 
or or Shiban Lai prior to the previous suit. The result will be that the 
decree below will be varied by a decree in favour of the plaintiff for 
Rs. 3,417 with costs of this litigation proportionate to that sum and with 
interest at 6 per cent, on that sum from the commencement of the suit to 
the date of the payment. Costs of this appeal according to the success of 
the parties. 

TYRRELL, J. — X concur. Decree modified. 


10 A. 835 = 8 A.W.N. (1888) 221. 
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[535] Before Mr. Justice Straight and Mr. Justice Brodkurst. 


SiTAL Prasad ( Defendant ) v. Parbhu Lal ( Plaintiff 

[18th May, 1888.] 

Voluntary transfer — Undue influence — Act IX of 1872 ( Contract Act), s. 16. 

In a transaction between two persons where one is so situated as to be under the 
control and influence of the other, the Courts in this country have to see, that 
such other does not unduly and unfairly exercise that influence and control over 
such person for his own advantage or benefit, or for the advantage or benefit of 
some religious object in which he is interested, and will call upon him to give 
clear and cogent proof that the transaction complained of was such a one as the 
law would support and recognize. 

Where a fiduciary or quasi-fiduciary relation had existed courts of equity have 
invariably placed the burden of sustaining the transaction upon the party benefited 
by it, requiring him to show that it was of an unobjectionable character and one 
which it ought not to disturb. The exercise of this beneficial jurisdiction is not 
confined to cases only between guardian and ward, attorney and client, father and 
son, but the relief thus granted stands upon a general principle, applying to all 
the' variety of relations in which dominion may be exorcised by one person over 
another. 

The plaintiff who on the death of the widow of his brother became entitled to 
the estate of the deceased found himself resisted in his claim by wealthy rela- 
tives He was a man without means. The defendant took him to his house, 
kept him there, found him all the money for the purpof^ of carrying on his liti- 
gation with his relatives, in which the plaintiff succeeded- VVhile the litigation 
for mutation of names in respect of the property was pending in the revenue 
Court, and while plaintiff was residing with the defendant he executed a sale 
deed in favor of defendant’s brother for the nomiual consideration of Rs. 9.500 
of half the property he claimed, and again, shortly after the mutation case had 
terminated in his favor, he executed a deed of endowment of the remaining half 
in favor of a temple founded by the ancestor of the defendant and m which the 
defendant was interested, and the result was that plaintiff was left as poor as he 
was when he first came into the defendant s hands. 

Plaintiff sued for the cancellation of the deed of endowment on the ground 
that the same had been obtained from him by the exercise of undue influence 
and by means of fraud, and obtained a decree. 

rk annpal bv the defendant it was held ; that looking at all the facts, such a 

1 ? „ Ltwpfin olaintiff aod defendant in the course of the year 1885 had been 
i-olatio ^ tQ 0 £ at upon the latter the obligation of satisfying the Court that 

ff, transaction, which was given effect to by the deed of endowment, was an 
honest and bond fide transaction and one that ought to be upheld. 

^ 523 <529) = 10 A.W.N. 56 ; R., 11 O.C. 295 (297) ; D.,, 90 P.L.R. 1901 = 
36 P R- 1901.] 


• AnDeal, No. 92 of 1887. from a decree of Maulvi Sayyid Zain-ul-abdin 

Khan, Subordhiate Judge of Moradabad, dated the 10th March, 1887. 
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THIS was a suit for cancellation of a document, and the facts in con- 
nection with the case are as follow : — _ 

One Khumani Ram had three sous, viz., Sita Ram, Mukand Ram 

and Kesho Das. Sita Ram’s son is Shib Charan. Kesho Das L536J left 
a son Salig Ram, and Mukand Ram had two sons, Ram Ratan and Parbhu 
Lai, of whom Parbhu Lai is the plaintiff in the suit. Ram Ratan died, 
leaving a widow Gulab Kuar, who on his death inherited the zamindari 
property left bv him. On 3rd March, 1885, Gulab Kuar died and on her 
death disputes arose between the plaintiff on one side and Shib Charan 
and Salig Ram on the other regarding the property left by Ram Ratan. 
The plaintiff is a poor man without any means, while his relatives are 
wealthy people. The defendant by some means or other found out the 
plaintiff, took him to his own house, kept him there and found all the 
money to enable the plaintiff to establish his claim for mutation of names in 
his favour in resDect of the property. In fact it was solely through the exer- 
tions of the defendant that plaintiff eventually succeeded in the revenue 
Court, and by an order dated the 5th of August, 1885, his name was entered 
in the revenue register in respect of the said property. While he was litiga- 
ting in the revenue Court with his cousins, the plaintiff was living with the 
defendant and entirely guided by him. On the 5th April, 1885, while 
the petition of the plaintiff to have his name recorded in respect of the 
property of Ram Ratan was pending in the revenue Court, he executed a 
sale-deed in respect of half of the entire zamindari and landed property, 
forming the estate of Ram Ratan in favour of Sriram, brother of the 
defendant, for the nominal consideration of Rs. 9,500. On the 22nd 
December, 1885, when entirely under the control and influence of the 
defendant, the plaintiff executed the deed of endowment sought to be 
cancelled.’ This deed purports to be a gift of the remaining half of the 
zamindari estate left by Ram Ratan to the temple of “ Lachmi Narain ” 
situated in mauza Bad wan Darwaza, pargana Sambhal, a temple built 
by the ancestor of the defendant and which he was then in possession 
and charge of. The motive for the gift is recited in the deeds to be 
charity for the benefit of the soul of the donor, and it goes on to say I 
(the donor) have withdrawn my own ‘proprietorship from it and have 
made it an endowment permanently, and having appointed Maharaja 
Sital Pershad, the aforesaid manager of the temple, as a manager of 
the property made a gift of, and have put him in possession thereof. 
The aforesaid manager shall use the income of the property made 
a gift of in charitable purposes, i.e ., in supporting Fakirs and Sadhus and 
in CS37] the said temple, as per instructions I give below. The manager 
aforesaid shall be at liberty to appoint in his lifetime any one he chooses 
from the members of his family as manager of the property made a gift 
of. On the death of the manager, the most worthy of his heirs or he whom 
he nominates manager of the property made a gift of, shall bo manager. 
Thus managers shall continue to be appointed, and except a member of 
the family of the manager, no one from another family shall be appointed 
a manager.” The income of the property was directed to bo spent in the 
manner following : — “ Half the income in supplying food, we., to Sadhus, 
one fourth of the income in providing for the bhog of Sri Ram Chandarji, 
decorating the temple, &o., &e. The remaining one-fourth in paying the 
salaries of servants appointed to realize the income of the proporty made 
a gift of, servants attached to the temple and servants employed to look 
after its other management, and to prevent it from wasting and to look 
after the repairs, &o., of the temple.” 
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The gift was ultimately followed by mutation of names taking place 
in respect of the property comprised in the gift in favor of the defendant. 

On the above facts, the plaintiff alleging that the deed of endowment 
had been obtained from him by the defendant by the exercise of undue 
influence and fraud, sought for its cancellation and prayed for recoverv of 
possession of the property comprised in it. 

The defendant denied that the plaintiff had been undulv influenced 
by him to make the gift, and he contended that the gift had been comple- 
ted and acted upon, and that the plaintiff who has no wife nor children to 
provide for, made the gift to the temple for the benefit of his soul. He 
denied having derived any personal benefit from the gift. 

The learned Subordinate Judge of Moradabad laid down the follow- 
ing issues for determination : — 

1. Whether the plaintiff gets giddiness of head every second or third 
year, and by reason thereof he is entirely in a state of insanity for seven 
or eight months ; or. as stated by the defendant, the plaintiff is always in 
his proper senses. 

[538] 2. Whether the defendant took the plaintiff when he was insane 
to his own house and duped him by making him indulge largely in bhang 
and charas prevented him from seeing any one, made him execute a deed 
of endowment in respect of the property in dispute and got it registered by 
undue influence, when he was insane and in a state of intoxication, and 
the plaintiff being in the above state, did not understand the meaning 
thereof and had it completed ; or, as stated by the defendant, all these 
allegations of the plaintiff are wrong, the plaintiff having voluntarily got 
the deed of endowment fully completed while in his proper senses. 

3. Whether there remains any property with the plaintiff for his sup- 
port, or the whole of his property has been taken away by the defendant 
during his insanity. 

4. Does the condition in the deed of endowment as to the appointment 
of the munsarim and mutwalli of the property given, show any selfish 
motive on the part of the defendant ? Is the plaintiff legally and justly 
competent to get the deed of endowment cancelled? Should the reliefs 
sought by the plaintiff in this case be in law and justice granted as against 
the defendant or not ? 

The learned Subordinate Judge then found on the first issue, that 
the plaintiff was not suffering from any disease causing insanity or loss 
of understanding, but that he was a man of weak understanding and 
insufficient intelligence, addicted to intoxication and with no forethought. 

On the second issue, it was found that at the time of the execution of 
the deed of gift the plaintiff certainly received so much kindness and 
benefit at the hands of the defendant as to lead him to think that the 
defendant and members of his family were his only well-wishers. He had 
then been highly displeased with his own cousins and determined that 
they should not get the property after his death. He followed any advice 
that defendant gave him, and following defendant’s advice he executed 
the deed of gift without knowing or considering its consequences. It 
was also found that the defendant took the precaution to keep the plaintiff 
out of the reach of any advice as regards the deed, and the deed of endow- 
ment was not obtained in good faith by the defendant nor [539] did the 
plaintiff execute it upon a proper and sufficient consideration of its 
consequences. 

On the third issue it was found that in executing the deed of endow- 
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ment plaintiff parted with every bit of property he had and he is now 
totally destitute of any means. 

On the fourth issue the Court found that with reference to the 
conditions in the deed regarding the appointment of munsarim and mut- 
walh, it was quite clear that the defendant was actuated by motives of 
gain to himself in procuring the gift from the plaintiff, and accordingly 
the claim of the plaintiff was decreed. 

, . • ^ contended by the defendant that he did not 

possess any influence over the plaintiff and had not unduly exercised the 
same for the purpose of obtaining the deed. 

^° ss and Babu Joglndro Nat 1 ' Chaudhri, for the appellant, 
irandit Sundar Lai , for the respondent. 

JUDGMENT. 

STRAIGHT, J.— This appeal relates^to a suit instituted by the plaintiff- 
respondent against the defendant-appellant upon the following state of facts 
as disclosed in the plaint. The plaintiff said that he was the absolute 
proprietor of a if) bi swas zemindari share, out of 20 biswas of mauza 
Dhartal Madapur, pargana Sambhal, and 118 bighas 1 biswa of 
resumed muafi land in mauza Isapur, and of 179 bighas 11 biswas of 
resumed muafi land also situate in pargana Sambhal, all of such lands 
being in the mahal of Narain Das, and their value Rs. 20,000. The 
plaint goes on to say: that the plaintiff gets such giddiness of head 
that his mind is deranged and it lasts for 8 or 9 months at a time 
' v n “ y the Plaintiff is disabled from distinguishing between good and bad 
and gain and loss. When he recovers from the disease, he is restored to 
his proper senses and can well understand his own gain and loss and is in 
as sound a state of mind as any other person ” 

.. Ip tbe 3rd pal o£ ra £ h °f the plaint it was stated as follows 
t-h« dia klaioh, 1885, the plaintiff had his usual fit, and in consequonce of 
the disease and derangement of mind, he fell out and [840] became annov 

they even appointed men to prevent him frnm ^ h , „ . ’ and 

any one. As the plaintiff is also in the hahii f^ 01 . 0 - 8 °i* I t aDd talking to 
the defendant cunningly made h m ln,l„^ • i^* 4 *' and c/iar<ls - 

so that his mental derangement hmieasll h ' ng3 Very la, '« ely ’ 

under the influence of intoxi^ion and 7 ' "“L A° b ? gau t0 b e always 

family as his well-wishers. When the f the def0Ddant aQ d his 

his family were fullv fk *- defendant and the members of 

effect of i u t o xl o a t i o n a nc f a lscT f n ^a s t n t ' ° , WaS a,ways under th e 

he was under their unduA ,*„fi " tat ° °, f men ^ al derangement, and that 

obtained from him a deed of sale “for Rs V GOo'' d ^ cunc,i, igly 

in favour of Sri Ram defendants i/'.i ■ d 1 1 tho Dth A P'>1. 1885, 

perty mentioned in para 1 of this nlaint '“d i’" ‘' ospoct of of the Pic- 
as sale-consideration The plaintiff not 7; P ^‘" ,S a s,ugle hxrthing 

being under the undue influence of him dnf j’ 8 1" “ 3 pro , per S011ses ! »ud 

without knowing whether it was advantageous" m-' Sti.lt 

aud To ™£r« ont ^ tb » 

endowment in respeot of the remainin'* I i\° t ^ mt,rt to execu t^ a deed of 

para. 1 of this plaint. The plaint ff bn* ° th * pr °h 0rfc V mentioned in 

v n uo. lae plaintiff, being in a state of mental derange- 
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ment and under the effect of intoxication and the undue influence of the 
defendant, executed, without consulting his own interest, a registered deed 
of endowment, on the 22nd December, 1885, as desired by the defendant, 
to the effect that he had permanently endowed the remaining half of the 
property for charitable expenses to the temple of Manokamna built by the 
ancestor of Sital Prasad, adopted son of Lachman Das, resident of Sam- 
bhal, appointing the said Sital Prasad, the munsarim (manager) of the 
temple, as the munsarim of the property ; that the munsarim should apply 
the income of the endowed property to charitable expenses ; that after 
the death of the munsarim one of his heirs who might be fib or who might 
be named by him [S41] should be appointed to the post ; and that none 
from another family than that of the munsarim should be appointed. 
This passage fully shows the fraud and artifice of the defendant in that 
he himself became the munsarim and obtained half the property under an 
illegal deed of endowment and half under an illegal deed of sale." 

In the 5th paragraph it is stated : — “ As the plaintiff was under the 
power of the defendant and his family, and owing to undue influence, 
insanity and the state of intoxication, used to do whatever they required 
of him, he, without consulting his own interest, signed the deed of endow- 
ment as drawn up at the instance of, and made over to him by the 
defendant, and owing to the artifice of the defendant, the plaintiff got no 
opportunity of consulting any other person, as the defendant always took 
care to prevent the plaintiff from seeing any one, a fact known to all the 
people of the town of Sambhal. Under the above circumstances both the 
contracts, namely, the one contained in the deed of sale and that contain- 
ed in the deed of endowment, are voidable at the will of the plaintiff. 
The defendant, moreover, got a general power of attorney executed on the 
part of the plaintiff in favour of Nihaluddin, son of his own general 
attorney Nazir-ud-din, whom he caused to make on the part of the plain- 
tiff any statement that he thought to be favourable to himself." 

In the 6th paragraph it is said " After the completion of all the 
proceedings by which the defendant illegally obtained the whole property 
of the plaintiff, he turned the plaintiff out of his house and the plaintiff 
went away to his own house. After a short period the plaintiff recovered 
from the disease of giddiness of head and was restored to his proper sen- 
ses when he was informed by his relations of all the fraudulent proceed- 
ings of the defendant and his family, and he became aware positively 
that all his property had already been illegally obtained by the defendant 
bv fraud. The plaintiff, having then consulted other competent persons, 
learnt that the deed of endowment and sale-deed executed by him in a 
state of insanity were by all means liable to be cancelled. For the present 
plaintiff, for want of means, sues only for the cancelment of the deed of 
endowment, and for the cancelment of the sale-deed he will bring a suit 

afterwards." 

[542] In .the 7th paragraph it is stated: — “ The plaintiff was paid not 
a single farthing as consideration of the sale-deed, nor did he receive any 
benefit by executing the deed of endowment, nor was it executed volun- 
tarily; nay, it was executed while the plaintiff was insane and under the 
undue influence of the defendant. The defendant obtained half the pro- 
perty from the plaintiff by means of the illegal sale-deed and half by means 
of the illegal deed of endowment, and there remained no property with the 
plaintiff. All these proceedings were due to the cunningness and dis- 
honesty of the defendant. The cause of action arose within the jurisdic- 
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tion of this Court at Bhartal Madapur, pargana Sambhal, on tho loth 
February, 1886, when the plaintiff recovered his proper senses and was 
informed of the above fact.” 

Accordingly, upon these statements of the grounds upon which he 
came into Court, the plaintiff asked the following reliefs, namely : — 

“ (a). That the deed of endowment, dated the 22nd December, 
1885, which the defendant illegally obtained from the plaintiff by undue 
influence and fraud, while the plaintiff was insane, ill and under the effect 
of intoxication, may be cancelled and declared invalid and void. 

*‘ (£>). That the defendant may be dispossessed and the plaintiff 
duly put in absolute possession of the 5 biswas zomindari and malguzari 
share of mauza Bhartal Madapur, pargana Sambhal. 59 bighas and 10 
biswansis of resumed muafi land in mauza Isapur out of the plot of 118 
bighas and 1 biswa numbered as below, in the mabal of Chaudhri Tika 
Singh, and 89 bighas, 15 biswas and 10 biswansis of resumed muafi land 
out of the plot of 179 bighas and 11 biswas. numbered as below, in mauza 
Hazrat Nagar Garhi, pargana Sambhal. 

** (c). That all proper directions for the security of the said reliefs 
may be given to protect the plaintiff from the fraud and artifices of the 
defendant, and to enabLe him to obtain peaceable possession of the 
property claimed.” 

No doubt the terms of the plaint were exceedingly prolix and 
discursive, and there is much repetition in it which was unnecessary for the 
purpose of presenting the case the plaintiff had to make [543] as the basis 
for the relief he sought. It has been subjected to very severe criticisms at 
the hands of the learned counsel for the defendant-appellant, and the learn- 
ed pleader who is associated with him has boldly asserted that there is 
really nothing upon the face of it that the defendant was called upon to 
answer ; the allegations were so vague and the charges in it so general, that 
the defendant had really no obligation cast upon him either to traverse 
those allegations in his written statement or to appear in the witness-box to 
contradict them. I disagree with the learned pleader in his contention. 
It is useless in this country for us to expect that conciseness or certainty 
in pleading which is required in the Rnglish Courts. I have no doubt 
that the person who framed the plaint in this particular case, from a not 
unnatural desire to put his client’s story in the strongest aspect upon the 
face of the plaint, imagined the best way to do so was to draw it in 
the manner it has been drawn, and so introduced a good deal of matter 
which was not actually capable of proof, which was of no assistance 
to the Court below, and is certainly of no assistance to us in coming to 
a conclusion as to the propriety or otherwise of the judgment of the 
learned Subordinate Judge. I do think however, that eliminating from 
this plaint a mass of matter which is wholly superfluous, it may be taken 
to represent this much, that the plaintiff was a person of weak intellect, 
that he was addicted to the practice of drinkfng bhang and smoking ganja, 
practices not calculated to improve his mental condition ; that at the time 
of the decease of hi9 sister-in-law, Gulab Kuar, he was threatened by his 
relatives with opposition to his obtaining the estate of his deceased 

brother. Ram Ratan, to which he was undoubtedly entitled : that they did 

» • 

oppose him in the mutation proceedings: and that the defendant, a rich 
Brahman and proprietor of a temple in Sambhal, took advantage of this 
and got him to his residence, keeping him there while the mutation pro- 
ceedings were going on, treating him with kindness and pandering to his 
passion for drink and narcotic smoking, at the same time providing him 
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with money to carry on the mutation proceedings in which he was being 
wrongfully resisted ; that in the course of doing so he obtained from him in 
favour of his (the defendant’s) brother a sale-deed of part of his property 
for its. 9,500, not a pice of which ever was paid ; and subsequently obtained 
from [544] hi m the deed of endowment the subject-matter of the present 
suit as a gift and for no consideration in favour of his (the defendant’s) 
temple, and having thus served all his ends, and having stripoed the 
plaintiff of the whole of his property, turned him adrift. These are in 
effect the grounds on which the plaintiff comes into Court to avoid the 
deed of endowment of the 22nd December, 1885, by the execution of 
which, in conjunction with the earlier conveyance, he had effectually 
deprived himself of the whole of the property, which he had only succeeded 
in securing in the early part of the same year. 

How then did the defendant, against whom these charges were formu- 
lated, meet them ? For example, did he deny in terms in his written 
statement that the allegation in the plaint, which is repeated twice, 
namely, that the sale to the defendants’ brother Sri Ram, ostensibly for 
Rs. 9,500, was a sale in respect of which no consideration had passed ? 
Did he deny the assertions of the plaintiff that the defendant got him 
into his house and kept him there for a long consecutive period of time in 
1885 ? Did he deny the statement that subsequently to the execution of 
the deed of endowment in 1885, he turned the plaintiff adrift and left 
him to shift for himself without a pice remaining to him of the property 
he had only obtained a short time before? There is no denial throughout 
the whole of the statement of defence of any one of these allegations, and 
it may be convenient for me here also to remark that the defendant 
has never presented himself as a witness in the cause to negative the 
assertions which were made by the plaintiff in his plaint, and which have 
more or less been proved by him upon his oath. 

I do not conceal from myself, and my brother Brodhurst is equally 
agreed with me, that the case is one of very great difficulty. For it is of 
the most serious public importance that the free and voluntary contracts 
of persons in favour of others should, in no way, be interfered with or 
disturbed by the Courts of law, and it is not because a man chooses to 
make an ill-considered or foolish contract, that therefore the Courts of law 
are to step in and relieve him of the consequences of his act. Neither Courts 
of law nor Courts of equity have ever attempted, nor will they ever attempt, 
to [545] set aside such transactions. But what the Courts in this country 
will do, is to see that, where one person is so situated as to be under the 
control and influence of another, such other does not unduly or unfairly 
exercise that influence and control over such person for his own advan- 
tage or benefit, or for the advantage or benefit of some religious object in 
which he is interested, and will call upon him to give clear and cogent 
proof that the transaction complained of was such a one as the law would 
support and recognise. No doubt there is one class of cases in which 
there being no fiduciary or quasi fiduciary relation between the parties, 
Courts of equity have interfered with contracts into which the persons 
claiming relief have entered upon various grounds. But in such cases 
they have required that the parties seeking that relief should themselves 
establish their title to relief. On the other hand, where a fiduciary or 
quasi fiduciary relation had existed, Courts of equity have always 
placed the burden of sustaining the transaction upon the party benefited 
by it, requiring him to show that it was of an unobjectionable character 
and one which it ought not to disturb. The matter before us is not that 
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and contracts of persons who are of weak understandings, and who are 
thereby liable to imposition, will be held void in Courts of equity, if the 
nature of the act or contract justify the conclusion that the party has not 
exercised a deliberate judgment, but that he has been imposed upon, cir- 
cumvented, or overcome by cunning or artifice, or undue influence.’ (But 
the simple fact that the intellectual capacity of one party to contract is 
below that of the average of mankind, does not alone furnish sufficient 
ground for setting aside the contract). The rule of the common law 
seems to have gone further in cases of wills (for, it is said, that perhaps 
it can hardly be extended to deeds without circumstances of fraud or 
imposition) ; since the common law requires that a person, to dispose 
of his property by will, should be of sound and disposing memory, which 
imports that the testator should have understanding to dispose of his 
estate with judgment and discretion ; and this is to be collected from his 
words, action and behaviour at the time, and not merely from his being able 
to give a plain answer to a common question. But, as fraud in regard to 
the making of wills of real estate belongs in a peculiar manner to Courts 
of law, and fraud in regard to personal estate to the ecclesiastical Courts, 
although sometimes relievable in equity, that part of the subject seems 
more proper to be discussed in a different treatise.” And there is another 
passage in para. 239 in which it is said : — “On this account Courts of 
equity wa tch with extreme jealousy all contracts made by a party while 
under imprisonment ; and if there is the slightest ground to suspect 
oppression or imposition in such cases, they will set the contracts aside. 
Circumstances also of extreme necessity and distress of the party, although 
not accompanied by any direct restraint or duress, may, in like manner, 
so entirely overcome his free agency as to justify the Court in setting aside 
a contract made by him, on account of some oppression, or fraudulent 
advantage, or imposition, attendant upon it.” 


Now I might quote endless passages from the judgments of learned 
Judges upon this particular subject and from legal works which have been 
referred to, notably Pollock on Contracts, at pages 282 and 578, but it is 
unnecessary for me to do so, because I have shown, I think sufficiently, 
what the principle is and what [548] the rule by which, when the 
question arises, cases of this kind are to be governed. They have been 
recognized in India in the Contract Act, which provides that every person 
is capable of contracting, who is of the age to contract, and who contracts 
of his own free consent, which means when his consent has not been 
obtained or caused by (l) coercion, as defined in s. 15, or (2) undue 
influence as defined in s. 16, &c. 

Now the expression “ undue influence is defined in s. 16 as follows : — • 

(1) “ When a person in whom confidence is reposed by another, or 
who holds a real or apparent authority over that other, makes use of such 
confidence or authority for the purpose of obtaining an advantage over 
that other, which, but for such confidence or authority, he could not 

have obtained.” 

(2) “ When a person whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is so treated as to make him consent to that, to 
which, but for such treatment, he would nob have consented, although 
such treatment may not amount to coercion. 

Now those two classes of what is described as undue influence in 
s. 16 seem thoroughly to cover the ground which is recognized by the 
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that kind would at the outside only involve an expenditure of a few hun- 
dred rupees, and, indeed, the defendant does not suggest that any large 
gum was advanced for the purpose. The matter therefore stands thus, 
that the defendant, a well-to-do Brahman, with no special claim on him 
to do so, was entertaining the plaintiff in his house under the circum- 
stances described, and that first in the month of April, 1885, a deed of sale 
of half of his property, and afterwards in December of the same year a 
deed of gift of the remaining half, is obtained from him, with the result 
that he is left as poor as he was when he first came into the defendant’s 
hands. 

Looking at all the facts, I am constrained to the conclusion that 
there was such a relation in the course of the year 1835 between the 
plaintiff and the defendant as casts upon the latter the obligation of satis- 
fying us that the transaction of December, 1885, was an honest and 
bona fide transaction and one that we ought to sustain. 

It is quite clear, as has been said in the authorities to which I have 
referred, that the more well-understood relations of guardian and ward, 
attorney and client, and so forth, are not exhaustive of the relations in 
respect of which an obligation rests on the party, who seeks to benefit by 
the transaction, of showing that it was a voluntary bona fide and honest 
one. Nor can it, in my opinion, be seriously suggested that, because the 
defendant was not the person in whose favour the gift was made, in the 
sense that the property was endowed to the temple and did not pass to him 
personally, therefore the case is to be regarded in a different light. That 
fact does not appear to me to alter the character of the transaction in the 
least. A priest, who takes advantage of his position and unduly uses his 
influence with another, whom he knows to be susceptible of such in- 
fluence, for the purpose of inducing that other to make a gift or donation 
in favour of a religious society or institution, is bound, if that gift or donation 
is afterwards impeached, to show that it was a perfectly bona fide and 
proper transaction. Applying alike principle to the present case, and 
that a rich Brahman like the defendantw ould have great influence over a 
[55i] poor Brahman in the position of the plaintiff is abundantly obvious, 
what has the defendant proved ? I have already said that he has never 
ventured into the witness box, nor has his brother, the vendee, under the 
sale-deed of April, 1885. He has put forward evidence to show that in the 
mutation proceedings the plaintiff took an intelligent part. Is there any- 
thing very surprising in that ? The man wanted to get his property, and it 
would have been an extraordinary thing had he not shown himself interest- 
ed in those proceedings. Much stress was laid by Mr. Ross upon the fact 
that the cause of action was originally stated in the plaint as having 
arisen on the 15th February, 1886, but that the plaintiff came in afterwards, 
and applied to alter the dav, because he knew he would be met with the 
circumstance that on the 17th February he went to the mutation depart- 
ment for the purpose of causing mutation of names in favour of the defendant. 
I confess I am at a loss to see what is the force of this. If a man under the 
influence of another enters into a transaction of this kind, of course be will 
do all that is necessary to carry it out so long as the influence was upon him. 
It was never suggested that before the plaintiff was turned out of the 
defendant’s house he sought to repudiate the deed of gift ; on the contrary, 
his case is this, that it was not until he realized the way in which the 
defendant had treated him, he came to understand how he had been strip- 
ped of his property. I can only say that upon a review of all the circum- 
stances of this case my firm conviction is that the defendant did get hold 
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Brodhurst, J.— I concur. 


Appeal dismissed 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Jtistice Mahmood. 
TOTA ( Defendant) v . SaRDUL Singh (Plaintiff*) [1st June, 1888.] 

Public way — Obstruction by building —Suit by zemindar for removal of building 

Special damage — Right to sue . 

The plaintiff who is the zemindar of the village brought an aotion claiming to 
have a chabutra or. building erected by the defendant in one of the village roads 
removed. The road in question was a katcha road used by the village over which 
the public have a right of way and it had been dedicated as a road for the use and 
convenience of the general public. The plaintiff got a decree for the removal of 
the chabutra and the defendant appealed. 

Held , that the rule of English law that a member of the public cannot 
maintain an action for obstruction to a public road without showing special 
injury to himself beyond that suffered bv any member of the public, does not 
apply to a zemindar who or whose predecessor in title bad dedicated to the 
public the road over his zemindari land. A zemindar in giving the public right 
of road or wav over his land does not give the public or any one else a right 
to interfere with the soil of the road as by erecting a building upon it. In such 
a case the zemindar has in common with the public the right to use the road 
as a road and, over and above it, he has a right to the soil in the road, which he 
had never given to the public. In an action of this kind, the zemindar does not 
sue as a guardian of the public but in respect of an interference with his own 
rights of property. 

Baroda Prasad Mustafee v. Ooraohand Mustafee (i) discussed. 

Dovaston v. Payne (2), R. v. Pratt (3), Rolls v. Vestry of St. George the 
Martyr, Southwark (4), and Goodson v. Richardson (5) referred to. 

[R., 7 O-C. 362 (363) ; 2 N.L.R. 110 (112) ; 5 M.L T. 391 = 6 A.L.J. 539.] 

In this case the plaintiff, Maharaja Sardul Singh of Kishengarh, sued 
as zemindar and muafidar of the village Rilsown for the removal of a cha- 
butra or building erected by the defendant in one of the village roads- 

[5543 The Munsif of Muttra, holding that the building complained 
of was not a recent construction, dismissed the suit. In appeal, the learn- 
ed Subordinate Judge of Agra differing from the Munsif in his view of the 
facts decreed the claim. 

In second appeal the defendant for the first time contended, that the 
road being a public thoroughfare, the plaintiff who had not proved any 
special damage to him from the obstruction complained of, had no right 
of action. Upon this contention the following issues were remitted for 
trial to the lower appellate Court, viz. : — 

1. Does the land whereon the building in dispute is erected belong 
to the plaintiff or is it a public thoroughfare ? 

2. If the latter, has the building erected by the defendant caused 
any special damage to the plaintiff such as would entitle him to sue for 
demolition thereof ? 

Upon these issues the lower appellate Court found that the road passed 
through and on the land which belonged to the plaintiff, who is the zemin- 
dar and muafidar of the village, and it was used by the village, and over 

* Second Appeal, No. 2303 of 1886, from a decree of Babu Kashi Nath Biswass, 
Subordinate Judge of Agra, dated the 15th December, 1886. reversing a decree ot 
Pandit Alopi Prasad. MuDsif of Muttra, dated the 6th August, 1886. 

(1) 12 W.R. C. R. 160. (2) 2 Sm. L. G.. 9th Ed., 154. 

‘ (3) 4 E. and B. 860. (4) 14 Ch. D. 785. (5) L. R. 9 Oh. 221. 
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i£« h L« ab ' i0 , hav ° a "8 ht -of- way ; that it had been dedicated as a road for 
ant- » and 1 convenience of the public, and the plaintiff has not suffered 
an> greater damage than any one of the public. 

Munshi Afadho Parshad, for the appellant 
the respondent!* 0 4/ “ 1 *** ^ aQfl MuD3hi Kashi P ^shad, for 

JUDGMENTS. 

Edge, C.J. In this case the plaintiff brought an Lcf-inn r>l£»irr.;r-, rt *■* 
haVG f <* ablU ™ or buildin S which had been erected by the deiendantfon 
rn^°! h0 T agS ' 0 ; lds , remov e<i. The plaintiff is the zemindar The 

X zzrit & 

Of the general public. The lower ap^Uate Court gave l lcl’ZZ 
removal of the chabutra, and the defendant has appealed. 

Pecuniarily the plaintiff has not suffered any greater d i in* no 

o^'tltr 0 °th th ! pU . b . I,e> as has been fnnnd. It is contended [533] here 

this Gottt th t H ‘wo cases decided in Calcutta and one case decided in 

;, n 3 0 S that tb t ac6,OD >s not maintainable without proof of soeeial 
dama 0 e. In tne first case, Baroda Pershad v ni j 

tClt a ooilf no®TnT aforeTh^^ 

d a amag n e a 1t n is f PuP: ^ 

‘a>n h a e n 6 ’ac a tio a n ,d o; ,0 the n kind w“i the” t' uanno“mai„! 

ST to*t h e raPol rPie^ 

dedicated to the public the road over 

way over his n fand, he o Z nlP'd d hca h tes e o f-' -fves h th ^hr “ "^’u ° f road or 

road for the purposes of a road. He dols not gUTth' 0 a zr t0 USe tbe 
else a right to interfere with the soil of th« v i S f pub lc or an Y one 

a house upon it or turning the road into . u ^ aS { °t ,n 1 Unee ’ b V building 
Sir Barnes Peacock that learned Jadea aBBrn^T .? ”1 ‘ oase decided by 
in that lease were allowed to maintain his !T tb “? k tbat if tbe Plaintiff 

a general right to maintain an action against' P ", bli ??“ U bavp 
learned Judge overlooked fh« r liaM‘ u de ^ eada °fc* I think that 

and the riglfts of thf ^ ^ ‘he Public 

road and use the road as a road was a riehtld.Vt ° , fi ° aloQ « tbe 

The zemindar beyond tile public had a right ren’ tb ® zemindar also had. 
he had never giveu to the public so tl,„ • ° tba S ?.‘ 111 tbo roa ' which 
zemindar is suing not as a guardian 1" a ". aetlon ° f th '* kind, the 

Sir Barnes Peacock, but iu resnonf rtf • ? pub 1C as was suggested by 
property. ^ an lr, kerferenee of his own rights of 

Koypurto “(Shs »0^W luthoTT^ "“? Ko » b '^o v. Cl, undr, ■ Cl, urn 
by Sir Barnes Peacock. In the caL ^T” ■“ f °' l °w* tbo rul “ lalVI down 
Court merely applied the rule of P . .r r ‘\ r " n v - Hndh.i (;;> this 

member of the publio could not maintain fsSfiV"^' ‘ ‘ S ’ - au °'dinary 

ju uob maintain L556J an actiou for the obstruction 


(1) 12 W.R. 0. R. 160. 


(2) 22 W.R C. R. 462. 
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of a highway unless be has sustained some damage peculiar to himself.; 
The rule of English law is one founded on common sense. It is that when 
a road is dedicated to the public, the public have only got a right to uso 
the road for the purposes for which it has been dedicated, let it be a cart 
road, or a road for riding on, or a road for walking on. 

I asked Mr. Mad ho Prasad who appears for the appellant whether, 
if in this case the defendant had built a row of houses on the site of the 
road, the zemindar could not maintain his action. He was compelled to 
say that he could not. I asked him whether if the defendant had 
ploughed up the road and converted it into a grove, or a market garden, 
the zemindar could not maintain the action, and he said that he could 
not. The authorities which would apply in England in a case of this 
kind are to be found in the notes to Dovaston v. Payne (l). One of those 
esses is the case of R, v. Pratt (2). There are also quite recent cases which 
show the principle of the English law on this point. I may refer to Rolls 
v. Vestry of St. George the Martyr , Southwark (3), and Goodson v. 
Richardson (4). That the zemindar who dedicates a road to the public 
does not part with his property in the soil of the road and his right to 
use the site of the road for any purposes he pleases on the abandonment 
of the road, is shown very clearly by the judgment of Mr. Justice Oldfield 
and my brother Mahmood in Nehal Chand v. Azmat Alt Khan (5). It ap- 
pears to me that a zemindar, like the plaintiff here, does, as a matter of fact, 
suffer an injury peculiar to himself when one of the public builds upon 
the site of the road dedicated by the zemindar to the public. I do not 
put it on this ground. I put it on the wider ground that he is entitled to 
maintain his action, not as one of the public, but as a zemindar for 
interference with his own rights of property. 

I think that the appeal should be dismissed with costs. 

MAHMOOD, J. — I am of the same opinion, but as it is a case which, 
by reason of my order of the 20th June, 1887, was remanded to the lower 
appellate Court, and again, by my order of the 22nd November, 1887, 
was referred to a Division Bench consisting [557] of two Judges, I wish 
to given expression to my own views as to the reasons why I have arrived 
at the same conclusion as the learned Chief Justice. 

In doing so, I do not wish to travel upon the ground on which the 
learned Chief Justice has done, so far as English law has a bearing upon 
the case. 

The land to which the litigation relates admittedly, as it has been 
found, forms a road site within the precincts of] the village which is the 
property of the plaintiff, and such road is used by the public for purposes 
of transit. There can be no doubt, as was held by me with the approval 
of my brother Straight in a recent case, Ramphal Rai v. Raghunandan 
Prashad (6), that where the only right claimed is one in common with the 
public, in respect of the right-of-way through a public thoroughfare, the 
plaintiff could not maintain an action unless he proved special damage, or 
'(to use a more modern phrase) injury particular to himself, that is to say» 
over and above such injury as is sustained by him in common with the 
public at large. In that, case the plaintiff was not the zemindar of the 
village but a lessee from him, and the obstruction which he sought to re- 
move was, as a matter of fact, found to have been . antecedent to the time 

• • " i. 

• 

(II 2 Smith’s Leading Cases, ;p. 154. (2) 4 E. and B. 860. ,lC 

(8) L. R. 14 Ch. D. 785. (4) L. R. 9 C. D. 221. (5) 7 A. 362. 

(6) 10i AJ498 f = A. W.N; (1888), 205.) ’ . \ 
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when he obtained the lease, and my brother Straight and I held that whilst 
there was nothing to show that the plaintiff's lessor had any right to the 
land to which the litigation related, the lease itself was also silent in res- 
pect of giving any right to the plaintiff lessee, to maintain any action in 
respect of encroachments on the land. I refer to that case in order to 
guard myself against being understood as laying down any rule of law in 

this case which would be in conflict with what I laid down in the case to 
which 1 have just referred. 

f . Now [ coufess thafc I have loDg entertained serious doubts whether 
the rule of the English law of torts which in cases of obstructions of a 
public way requires proof of special damage, as a condition precedent to 
the maintaining of an action such as this, is a rule of law in itself justifi- 
able upon juristic grounds, or adapted to the conditions of life in British 
ndia, but in the course of my own judgment in the case to which I have 

referred, I have adopted [558] the rule of English law out of deference to 
the rulings which I cited in that case. 

That case however, is distinguishable from the nresent upon the 
point to which the learned Chief Justice has referred, namely, that here 
the status of the plaintiff is not merely that of an ordinary member of the 
public entitled to pass through the road, but the plaintiff is admittedly 
le zemindar of the village and, as such, the owner of the land whereon 

ti£T would 0, | d ' I -V m that ' n a . oase of this kiod the status of the plain- 
.. J °1 d L ba h'gher than that of an ordinary member of the public, pro- 
vided he has a subsisting right of ownership pure and simple, or what I 

That a th«7 8 ' C d V Ca 'u a r '1 ht °, ( r6Version to th e used as a public road 
That the land is within the four corners of the mahal is admitted on all 

and all that h ? th ° “ ahal th . 9 Pontiff is the owner is also admitted 
and all that has been found against him is that the land is used for pur- 

poses of a public way. I think, as the learned Chief Justice has pointed 

h-om that P 1f " °H a PerS ° n hol ; H "g suoh a ^ht is to be distinguished 
, f P °! dl , ua, ' y Passer-by or traveller ; that even adopting the 

strict rule of English law as to proof of special damage beine necessary 

case of a person° suchTs' IbT pms'enll pUintiff^'ThTtelsont fo? thfa dta* 

Xa-p ftt 1 £ 

afc some time or other cease to be a nuhHr> r™. 5 ay 

other changes as time or the administration of rl *' V ' ea! ’ 0,) ° such 

might bring about, may be cultlvaTd agaiu aid as 

doubt come back to the zemindar, namely the ula’intiff ‘ m 1 D ° 

scarcely possible to sav that with riohis i P ‘ l8, therefore, 

land, he did not suffer any Zr ■ i '• * ha pla,ntiff '>*» the 

whioli he complained iu the suit ' V b ' V va ** ou of the trespass of 

sitjoims tifa^ Sf "AZu ^'1° ^ ""T,*** 

deciicun adopted in more than ole' . mhX'rt '' * h “ ™ < ‘° 

referred to in mv judgment in the Pull ll/ , Uu These cases were 
Bibi (1). One of those TSMl d ° h ° aSO of ^umat Al, v. Asmat 

Sint/h (2), where the maS oTZ gZuJTa ° f n '"' 1 v ‘ Si ' ke » 

or populated area of the village did noi f 1 *■ ,ac tlle P°* tion of the abadi 

and the other ease was tS HaZri L°aT v P ZrZr,?rZ 00 .-'' , ‘ rer - 

ho.dthat^r , and did not form an essential pari of thellmindl'nLh'are otl 


(1) 7 A. 626. 


(2> A. W. N. 1S82. p. 192. ( 3 ) A. W. N. (1834). p 103. 
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co-sharer. Both these rulings, however, proceed upon a ratio decidendi 
which, as Pandit Ajudhia Nath has, I think, rightly pointed out, was 
practically overruled by the whole Court in Niamat Ali v. Asmat Biki (1) to 
which X have referred, because there the Court held that grove-land does 
form part of the zemindari rights. Here the road formed part of the 
zemindari rights of the plaintiff, and his interest in such land was the right 
and possibility of making the land available to him for agricultural or other 
purposes, and his status is higher than that of an ordinary person main- 
taining an action with regard to what would otherwise be a public nuisance. 
So far as the plaintiff is concerned it is not merely a public nuisance, for 
he has suffered special injury. 

For these reasons I concur in the order made by the learned Chief 
Justice. Appeal dismissed. 


10 A. 359 = 8 A.W.N. (1888J 249. 

MATRIMONIAL JURISDICTION. 

Before Sir John Edge , Kt. s Chief Justice, Mr. Justice Brodhurst , 

and Mr. Justice Mahmood. 

CULLEY (Plaintiff) v. Culley and OTHERS ( Defendants ).* 

[16th June, 1888 ] 

Suit for dissolution oj marriage — Decree made by District Judge — Confirmation by High 
Court - Application by petitioner and respondent that decree should not be made 
absolute — Act IV of 1S6^ ( The Indian Divorce Act), ss. 16, 17. 

In a suit for divorce by the husband as petitioner against his wife and another 
person as co-respondent, the court of the Judicial Commissioner of Oudh, where 
the suit was instituted, passed a decree nisi, and the record of fhe case was 
forwarded to the High Court for confirmation under s. 17 of the Indian Divorce 
Act. The petitioner and the respondent, his wife, also forwarded to the High 
Court, through the Registrar of the Court of the Judicial Commissioner a petition 
in which they expressed their intention of liviug together as man and wife and 
asked the Court not to make the decree absolute. On the 2nd June, the case 
came before the Court, when an order [560] was passed that it should stand over 
for a fortnight to enable the petitioners to appear in person or by pleader. At the 
adjourned hearing both the petitioner and the respondent were represented by 
one vakil, and he prayed the Court not to make the decree nisi absolute. 

Held , by Edge, G.J., and Brodhurst, J., that the Court should accede to the 
prayer of the petition and not make absolute the decree passed by the Judicial 
Commissioner of Oudh. 

Further, that a suit for a divorce is to be dealt with like all other cases bet- 
ween private litigants, and therefore the High Court should not make a decree 
nisi absolute without a motion bemg made to it to that effect. 

Held, by Mahmood, J., that proceedings in a Divorce Court are quasi criminal, 
and that they are governed by rules in many respects vastly different from those 
which govern ordinary civil litigation, especially in the matter of compromise 
or mutual agreement between the parties. 

Held , further, that as in the Indian Divorce Act no express power is given to 
the parties to the suit to prevent a decree nisi passed in it by thp Distriot Judge 
from being made absolute, the principles of the practice of the English Divorce 
Act in such a matter might well be followed and an order be made at the desire 


• Case for confirmation under s. 17 of the Indian Divorce Act (IV of 1869) of a 
decree nisi passed by the Judicial Commissioner of Oudh, dated 1st December, 1887. 

(1) 7 A. 626. 
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jsssratsfr 1 - *"• 

* smw& Mav* 

PW)ff C Q tS °! thi ® c . as ? ar ® stated in the judgment of the Court. 

Pandit Sundar Lai , for the petitioner and the respondent. 

JUDGMENT. 

, *????•’ G Tn fcllis case fche petitioner Ernest Augustus Cnllev 

brought th,s suit to the Court of the Judicial Commissioner of Oudh Gainst 

co-resuomienta et Th 13 " 0 ^ 1 1 ° y ' who was the respondent, and two men as 
the TudTcbB P TH p etitioner, on tne 1st December, 1887, obtained from 
ll if Commissioner a decree nisi and a decree for Rs. 100 damages 
against one of the co-respondents. The record was forwarded to thi* 

abso'lute 318 Tfms the f?° U f r T *1?® jurisdicfcion fc o make the decree 

absolute. The second of June of this vear was the date fiverl n 

mTr r rfl° f the aPPliCat L° U fc ° “ ake fche decree absolute. that elite being 
more than six mouths from the date of the decree nisi The net/ 

of°the Judt i h lC leSP ° ndenfc lorwarded through the Registrar of the Court 
expressed IC MnrT 8 ' 0 ^ 1 ',- ^^t a joint petition in which they 

asked this Court not to make th®. decree "absolute “ Th“ cTse 

before us on 2nd June, when we passed an order that the case should 
rl 0 r ‘0 -able the petitioner [561] to appear in 

to come Bom the petitioned which “‘suTed 

appear by a pleader out of respect to the Col Th* -ntended to 
case being called on Pandit Siui'lur T ,/ fc , Thls monnn f?- °'i the 

for the respondent u , o the A l A for the petitioner and 

— ' absolute. T iS ^ 
pursued if it had not been for a doubt »„ I, , , 6 the course to be 

on the Bench. In mv opinion we ,1 o u 1 “ ^’r" 8 °' “ y brothei ' s 

cases between private liH,V.,, V ' J °. u u . l I Bal w,tl1 tins as with all other 

way and uninvimd pass a decrec wh I d G ° U, ' b should llot «° of its 

Court. rn fact, hero the two parties who are ,!!‘° b T ' >e " ,!4 "‘ a ' 10 b ° tl,is 
in the matter, namely the hi N i nn ^ 1 l ° P w,sons most interested 

not to dissolve the , mu Z 'e which ‘ H W ' fe ’ aSk n US ' holdins our hand, 

cannot understand why they should hdi U *° "' K ' should continue. I 

before us with such a reuuosdh an I, *, , w , or8e pos,tion appearing 

on and cohabited after tlio passing of th«'d° U " ’ a '’ e h °T, ,f tlu ' y 1,:,d K"no 
to the notice of the Court The I • ® C !°° ,ust lind brought that fact 

till the decree has id 1 , does " ut dissolve the marriage 

elapse,) for an appeal to the Privy Council ' ‘H'' 00 ' 1 ’ ”" t u,uil ' 1,0 lias 

until it has been decided, a.,d d til then rh? °“ S ° of a " » 

purposes man and wife. kW ; n . t . ° p:u tu ' s continue to he for all 

this case, before the marriae ^vv llC °’ >f f POt 11 l ° n ° r or respondent m 
another person, he or she woul 1 |' lS ». A f i l iua y dissolved, should marry 
they came together after th i ° ,A > ° fo H ' ^'uivietod of bigamy. If 

was absolutely dissolved thV poVition * ' "M’"''' 1 lu ' fo,v th,> ni 111 'age 

dent, would, in my opinio i’ 1>V ? ohah,t *"« "’ith the respon- 

of the decree nisi. U has been' Y A,iulto, ' N whu h "'as the basis 

- ^ has boen sl, «^ted that it is our dutv to go on and 

(0 30, L.J.P. and M. 199 
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consider the case on the merits, that is, on the evidence on the record of 
the Courb below, and if satisfied with that evidence, to make the decree nisi 
absolute. That is, that although the wife has repented, and although the 
husband is willing to condone the adulterous acts of his wife and to take her 
back to live with him, we, as a Courb of Justice, are bound, contrary to the 
wishes of the parties, bo pass a decree dissolving the marriage between tho 
parties, who are willing that the marriage state should continue. Reference 
has been [562] made to capital cases in which the Court has to consider 
even in the absence of the parties whether the capital conviction should be 
confirmed and the capital sentence carried out. That provision as to the 
confirming by the Courb of capital convictions is one which has been made 
by statute for the protection of the subject as against the Crown. I can- 
not see how the duties of the Court in criminal cases can throw any light 
on the duties of the Court in civil actions “ inter partes.” References have 
been made to the Ajmere Act with which I am nob familiar. I understand 
from what has passed here that it is an Act which enables the judicial 
authorities in Ajmere to invoke the assistance of this Courb on questions 
of law which may arise before it. Similar powers are given to the Judges 
of Small Cause Courts. In the Ajmere Act it is expressly provided that the 
parties need nob appear. I assume the person who framed the Act thought 
there was a necessity for that provision. Even if these words were in the 
Act or not, I fail to see how the duties of the Courb under the Ajmere Act 
references, Small Cause Court Act references, and references under the 
Stamp Act can apply. The object of those references is that this 
Court, as the highest judicial authority in these Provinces, should, 
when called on, assist those holding judicial offices in Ajmere or these 
Provinces by expressing the opinion of this Court when a difficulty 
arises. In looking at the Divorce Act, I find that by s. 16, in a case 
in which a High Court has itself passed a decree nisi, it provides 
that the High Court shall fix a time after the expiry of which the 
decree absolute may oe made, and it is expressly provided that, if the 
petitioner does not apply within a reasonable time to make the dec- 
ree absolute, the High Court may dismiss his suit. It would certainly be 
complimentary to the Courts of the District Judges, and hardly so to the 
High Court, to hold that in a case of a decree nisi having been passed by 
the High Court, the petitioner would have to make an application to 
make his decree absolute, whilst if he had gone to the District Court 
and got a decree nisi , he need take no further trouble, as the High 
Courb, if merits appeared on the record, would be bound to make bis 
decree absolute. I have no doubt but that we ought to accede to this 
application, and that it is an application, which in the interests of justice 
and morals we should accede to. Suddoso we make the decree absolute, 
what would ba the effect [563] after the time had expired for presenting 
an appeal to the Privy Council ? The parties having ceased to be man 
and wife could go next day and be re-married. In the meantime by passing 
a decree absolute here, we would be keeping these parties in suspense, and 
effect in the end no possible object, except that for a short time these- 
persons, who wish to continue as man and wife, would cease to be man 
and wife. In my opinion, the only order wo should nass is that we do- 
not make absolute the decree of the 1st December, 1887. 

BttODHURST, j. — I entirely concur. 

MahMOOD, J. — As the learned Chief Justice has referred in his^ 
judgment to certain difficulties which I suggested in the course of the 
argument of the learned Pandit, who appears on behalf of both bhe- 
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E'TSZS?* V?, res P°“ d -‘. 1 »«» confess that, without concurring 
n all that has fallen from his Lordship, as to the nature of a decree nisi 

the eon!d ° I "' ?e CaSe u n ? J he , rules “Pplicable thereto. I am willing to adopt 

the conclusion at which he has arrived as to the order to be passed in 

is case. I am glad to be able to concur in that order, as it seems to me 
shou°l , COnS,Sten , t w, ‘ h the general principles upon which the law of marriage 

Pandit baTto 1 V *'7° “ "' aS ° wipg t0 my douhts tha ‘ the learned 

,qqq „.| , to . . be h< ? a,d ln su PP°rt of the application of the 28th May 
h«rh 8 ' A if >e pet,tlonar Er nest Augustus Cullev and his wife Eliza- 

U Dtc^mber r&7 re be POQl l ent> T Pray that the decree nisi of the 

lh- f. ’ , • , 7 ; fc coohr mecl. I am anxious to explain thediffi 

culties of law which I have felt in the case, though I have out of deference 

order® ihTwh C ”k f Justic f and my brother Brodhurst concurred in the 
oraer which they have made. 

_ 7 This case is governed by the Indian Divorce Act (IV of 1869) and 

shin '' h in °n aCt T nt expressIy lays down that so far as possible the Courts 
bhaU m all suits and proceedings hereunder act and give relief on 

principles and rules which, in the opinion of the said Courts, are as nearlv 

s may be conformable to the principles and rules on which the Court for 

gi^relief ” ThisTei 'n En ? land for fche tj ™ being, acts and 

: ? ef * Th,s being so, the principles of the English law of marriiM 

and divorce cannot be lose sight of in such cases and sr> f » r* t* i ^ 
those princi- [564] pies. I have no hesitation in saving that b cau e haUaw 
t^ke “r° W “ amaS ° as a 8imple civil contract as some othersy 8 teZ 

as^an lfc ordinary^cf"v/l°l'i 6 igat?on d wherein ^rivat^rhiht^oVlv 0006 ^ a ' r ^® a ^^ d 
mutu^coTsentTr 1 ^ TorZllZ’ TlV^ by 

tion of marriage be Used even if th» W,f6 ' "° r oan a dee '^ for dissolu- 

and the wife that such should be the oMe^Vh"^ ’! g J.J eS wlth tbe husband 
Ecclesiastical law are the foundation nf fK* , 6 nofclons of fc he English 
rule been adhered to by the G ou t^n kUr "a ' and . not only has that 
marriage (that is, divorce a vinmilr>\ 6 ever . Slnce dissolution of 

express provisions for the intervention of Third naU' ‘T thafc coun6r y. but 
the English legislature, and the principles^ that b ! eP made by 

main been imported into this countthv 8 rl °° bave ,D tha 

governs this ease. In England not nnlt Indian Divorce Act which 

divorce suit, but the Queen’s Proctor V aPy P arson raay intervene in a 
purpose, has especial dutlUaTsTgnedVo h- e3P f 0C,a ° ffi °° r "pointed for the 
gation in order to prevent the Utfec / “ f °‘' lntery ention in such liti- 

otherwise such results as would ho lor P seourln 6 bv mutual consent or 
and divorce. That the 'ami ° PP ? Sed to ‘be English law of marriage 

Divorce Act seems to me torat" 0 '^ are r e °° gnised by the D'di.an 

the second paragraph of s^df tho st tbe prov,sions of 12 and 

Act is consistent with this interpretatiTT enacfcment ’ a,ld fch o rest of the 

and of°theTndt n n KoT&r" 10 ? °\ the Eng,ish Ia ~ of divorce 
litigation which aims at obtaining j 6 mu ^ ua 

mutual agreement or comnmmiaff 0ree \ USt Ciinnofc , hy dint of such 

as a difficult question whether in ** e ° Ure suc 1 a decr00 . it occurred to me 

the parties can undo ke effeoL of aX?" 86 ° aSe mufcual ~t of 

already obtained. In other wo rds j Tt T* Wh, ° h ° ne of fchem has 

ocner words. I entertain serious doubts whether 
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such a decree can be nullified by consent of the parties to such a 
decree. 

[565] To this question no express answer is furnished by the Indian 
Divorce Act. S. 16 of the enactment provides that every decree for 
dissolution of marriage shall be in the first instance a decree nisi, not to 
be made absolute till after the expiration of six months or more, within 
which period any person may intervene in the cause, and the section goes 
on to provide inter alia that “ whenever a decree nisi has been made, and 
the petitioner fails within a reasonable time to move to have such a decree 
made absolute, the High Court may dismiss the suit.” This last provision 
no doubt supports the view that a petitioner who has obtained a decree 
nisi might by inaction prevent that decree from being made absolute, the 
result of which might be the dismissal of the suit. But it must in the 
first place be remembered that the provision of the law in this behalf is 
not imperative, and in the next place that it is easy to conceive cases in 
which the Court would in the exercise of its discretion be justified in 
making the decree absolute, notwithstanding the absence of any motion 
on behalf of the petitioner to obtain that result. Tnere are, I believe, 
English cases to supDort this view, bub I consider it unnecessary to pursue 
the°subjecb further, because under the Indian Divorce Act, the provision 
which I have quoted is limited to decrees nisi passed by the High Court. 

That that provision is not applicable to decrees nisi passe 1 by District 
Judges is clear from the terms of s. 17 of the Act, in which no such pro- 
vision as that I have quoted finds place, and the distinction is all the more 
noticeable because the last part of the section contains provisions for inter- 
vention of third persons, “ during the progress of the suit in the Court of 
the District Judge,” whilst the provisions of the second paragraph of 
s. 16. applicable to decrees nisi passed by the High Court, prescribe the 
period of intervention to be the interval between the date of the decree 
nisi and the date of its being made absolute. Wnat the exact reasons for 
this distinction may be it is unnecessary for me to contemplate, for I must 
take the law as it stands, and interpreting it by well recognised rules of 
construing statutes, I cannot bub hold that the effect of the enactment is, 
that whilst in the case of decrees nisi passed by a High Court the power of 
intervention may be exercised after passing of the decree msi, and the sui 
for dissolution of marriage itself possibly defeated by reason of the success- 
ful petitioner not moving to [566] have the decree made absolute no such 
provisions exist in respect of decrees nisi passed by District Judge, and 

that in lieu thereof Dower is given by the last part of s. . *° * Q ®r ven ? 

“ during the progress of the suit in the Court of the District Judge and 
that that power does nob exist after the District Ju ge as passe a ecree 

nisi for dissolution of marriage. I have therefore no doa ^ fc J h . afc ' 
Indian Divorce Act confers no power of intervention in respect of decrees 
nisi pissed bv a District Judge after such decree has been passed ; nor 
can such decree nisi be set aside or the suit dismissed merely because the 
holder of the decree does not move this Court to have the decree made 

ab8 °I have mantioced thig in order to 8 how why. during the course of the 

argument of the learned Pandit, I was unable to accept the contention that 
anv orovisions of s. 16 of the Act relating to decrees nisi passed by High 
Courts are to be imported into s. 17 which relates to decrees nisi passed 
by District Judges; for if I could accept the contention, there is no reason 
why the provisions of s. 17 should not be imported into s. 16, and thus 
the two seotions, being mixed up into one, present inconsistency of 
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statutory provisions in one and the same statute. I am inclined to think 
that cases which come up to this Court under s. 17 of the Act for confirma- 
tion of decrees nisi are in the nature of references, which must be disposed 
of whether the parties appear before the Court or not, for whatever order 
the High Court may make in the case, there is no such provision as that 
contained in s. 16, enabling the Court to dismiss the petitioner’s suit 
merely upon the ground that the party interested fails to apoear when the 
case comes on for hearing for confirmation of a decree nisi passed by a 
District Judge. The distinction which exists in this respect lends support 
to this interpretation, and I cannot help holding that we should have been 
bound to dispose of the case even if the petitioner had never appeared 
before us. This view is consistent with the principle upon which many 
other provisions of the Indian statute-book, to some of which the learned 
Chief Justice has referred, proceed in respect of references made to the 
High Court, such references being often from remote districts. 

In this case, however, no such question directly arises, because two of 

the parties to the District Judge’s decree nisi have appeared, [5673 though 

somewhat anomalously by one and the same pleader, and I have referred 

to the possible effects of the absence of the parties only because it was 

suggested in the course of the argument that it was entirely within the 

choice of the parties whether or not the decree nisi should be made 

absolute by our confirming it. I have already said enough to show that 

proceedings in a Divorce Court are <7M«si-crimioal, that they are governed 

by rules in many respects vastly different from those which govern 

ordinary civil litigation, especially in the matter of compromise or mutual 

agreement between the parties; and the distinction is fully recognised by 

* oic* ,S ” IaW ' Browne on Divorce and Matrimonial Causes, 3rd Ed. 

p. yio. 

Is there then any power in the Court to set aside a decree nisi hv anv 
procedure other than that of intervention hy a third party ? The English 
Divorce Court [wfc Stoate v Stoate, (l)] and the ' Indian Court [vide 
Wilhs v. Withs (2)] are agreed that the right of intervention is limited to 
persons other than the parties to the decree, and I have already shown 
that under the Indian Divorce Act such right of intervention is limited to 
the period of the progress of the suit in the Court of the District Judge," 
that is before the decree nisi is passed, and does not exist thereafter. Is 
theie then any other power ,n the parties to prevent a District Judge's 
decree ms t from being confirmed by this Court under s. 17 of the Divor ce 

This is the direct question in the case, and it is one which is far from 
being free from doubt and difficulty. Here the husband and wife in their 

th^pa^sffin/The de S y ° Ur P^tioners subsequent to 

have reso ved that on t? , ab ^ suit have come to terms, and 

have 10801 ved that on the petitioner leaving the military service two years 

arranged m™ t," live Aether again as man and wife, and 

ai ranged that meantime the respondent shall go to England there m 

t h alT they 1 p ra y* t luffc * the* D i s t ri ct°T uJ 1 d , m ° ^ ^ 0 ’ ’ »"d it is upon this ground 
1887, he nob confirmed. ' 006 dociee nisl of fc!l ° lsfc December, 

It will be observed that in this statement there is no allegation that 

the part.es had a ready resumed co-habitation, or that there [5681 had 

been anyjtmd of condonation by the petitioner who had obtafned he 


(1) SOL. J. P. and M. 173. 


(3) 4 B. L. R. O. 0. 52. 
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decree nisi from the District Judge on the 1st December, 1887. The 
recital in the petition amounts to nothing more than the expression 
of a deliberate intention on the part of the husband and wife to co-habit 
after the lapse of two years if certain conditions were fulfilled. 

Is such an application entertainable under the Indian Divorce Act, as 
a reason for not confirming the District Judge’s decree nisi of the 1st 
December, 1887 ? Pandit Sundar Lai has argued that under s. 45 of the 
Act all the rules of the Code of Civil Procedure are rendered applicable to 
proceedings of this nature, and that the provisions of s. 375 of that Code 
entitle the parties to enter into any compromise as to the final adjudica- 
tion of this Court in respect of the District Judge’s decree nisi of the 1st 


December, 1887. 

I am of opinion that this contention is entirely unsound, because in 
the first place the terms of s. 45 of the Indian Divorce Act itself render 
the application of the Civil Procedure Code subject to the provisions of the 
Divorce Act, and in the next place the very nature of the provisions of 
s. 375 of the Code militates against the very nature of proceedings in the 
Divorce Court as I have already shown. That section therefore has no 
application to this case, for it furnishes no guide in respect of matrimonial 
causes. We have, therefore, to fall back upon the provisions of the Indian 
Divorce Act itself in deciding whether the application now made can be 
granted. But as I have already said that Act contains no express provi- 
sions upon the subject, beyond the general provisions of s. 7 of that 
enactment requiring us to act on principles of the practice of the English 

Divorce Court. 

This being so, I think the case of Lewis v. Lewis (1) furnishes a state of 
things closely similar to the facts of this case, and I may quote from the 
judgment of Sir C. Cresswell in that case to indicate its application to this 
case. The learned Judge Ordinary, after stating that the petitioner being 
entitled to a dissolution of her marriage, a decree nisi was pronounced, and 
when the motion to make it absolute came on, the husband interposed and 
stated that he and his wife had made up their differences and had renewed 
matri-[5§$\moyiial cohabitation , and therefore applied to have the petition 
dismissed, and it appeared from an affidavit of the clerk of the petitioner’s 
attorney that she did not desire to take any further proceedings in the 
matter, went on to say : — “ I doubt much whether after a decree nisi has 
been pronounced I can dismiss the petition at the instance of either of 
the parties to the suit ; but if the petitioner either by her attorney or in 
person applies to the Court, I will at the desire of both parties make an 
order that no further proceedings be taken in the cause. All proceedings 
in the case will then be stayed. I doubt whether the Court has power 
to dismiss a petition for dissolution of marriage after a decree nisi has 
been pronounced, except in the manner pointed out by the 23 and 24 Vic, 
C. 144, s. 7, namely, at the instance of the Queen’s Proctor or of a 

third person.” , . ... ,, , 

Tbis case is to my mind an authority for the proposition that even 

co-habitation of the husband and wife after one of them has obtained a 
decree nisi for dissolution of marriage will not ipso facto nullify such decree, 
and that, even where the husband and wife (that is, petitioner and respon- 
dent) agree, such decree cannot be set aside, and that all that their mutual 
agreement can achieve is that further proceedings in the cause would be 

stayed. __ 


(1) 30 L. J. P. and M. 199. 
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The English law of marriage and divorce, as reproduced in the Indian 
Divorce Act, has placed the matrimonial contract upon a footing so vastly 
dine rent to that upon which ordinary civil contracts are placed, that it 
would be wrong to say that only private rights of the parties concerned 
m a matrimonial dispute are involved in the litigation which arises out of 
those disputes, or that the law as it stands leaves it open to the parties to 
settle such disputes bv mutual agreement or compromise. The legislature 
itself has recognised the distinctions in passing the Indian Divorce Act 
and it was because of those distinctions that I felt the difficulties which I 
have mentioned and which rendered it necessary for Pandit Sundar Lai 
to occupy the time of the Court in supporting the joint application of the 
husband and wife to prevent the decree nisi being confirmed by us. 

But though these difficulties have occurred to me, the liberal inter- 
pretation which the learned Chief Justice has Dut upon the [ 570 ] Indian 
Divorce Act is so consistent with the general principles unon which the 
matrimonial law in civilized countries should proceed that I have willingly 
adopted the order which he has made. That order, as I understand it, is 
that we should desist from confirming the decree nisi and prevent it from 
being made absolute under the peculiar circumstances of this case I do 
not un< l er8s » n<J the order to set aside the decree nisi - and I mav respect- 
filUy add that if I had not so understood it I should m-obablv have been 
unable to concur in it. As the order has been made its practical effect is 

“I i f Same thafc ' ndi ? ated b >' Sir Cresswell in Lewis v. Lewis 
If Vu n ° say.jtayins further proceedings relative to the confirmation 

confirming ^ S 60160 ° f Ul9 lst UeC6raber ’ 1887, by our not 

practfoe^hi - the ^Eofflts^Duvirce'court^hl'a^teD 1 ^, 1 ^ di ”S to * he 

Atkinson L R T p n T L' P ,n the cause > see Gusev and Ou<ey u. 

Matrimonial Causes, fthEL.p. 325. Br ° W "' °° Lxw and Practice in Divorce and 


10 A. 570 = 8 A. W. N. (1888) 231 = 13 Ind, Jur. 275. 

APPELLATE CIVIL. 

Before Mr. Justice Mahmood. 

Kudhai (Defendant) v. Shko Dayal and othebs 
( Plaintiffs).'" [21st June, 1888.] 

Execution of Zf^htsZ^some ofV^oint^i * Property - - Pur - 
guished protunto-Validitl o/ 5 «7/a^ 

by Court executing the decree— Civil Procedure Code! s. 24-1^)?^ ^ de ^ r ^med 

de^ftr ° f . the r,RhtS t0 Wbi ‘ h relates 

acquired by him under a valid transfer 6 the* Aili? 011 J ud 8 menfc - debtor, or is 

oxecutiou, but is extinguished only pro <an/o T°hD°° S 1'°* f be , Coru .° uu;i P lb,e ol 
gonor.il to comprehend alike cases in which . a * ° °t laW 18 sum ° ientl y 

where it is for immoveable property ^ * h decret> for money only and 

ru nm,« at'fhe SLfTo" ' tf e t< * r — ‘Y U a 

where tho mortRugoe himself hiu *0/111' ^ an< * lb f ?? 1 a PP*i c -*Mo to cases 
mortgaged property acquired tho ownership of a portion of the 

MunsiOof Moorut, dated the 11th January, 18S7. K ' d “' ru0 ° Maulvi Jaflar Husam. 

(1) SOL. J. P. and M. 199. 
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Disputes as to the legality of the purchase by judgment-debtors of the rights 
of some of the decree-holders in the property to which the decree relates and the- 
extent of the share acquired under the purchase are questions falling within the 
puriew of clause [571] (c* of s. 241 of the Code of Civil Procedure and muBt be 
determined by order of tne Court executing the decree. 

Banarsi Das v. Maharani Kuar (1^, Wise v. Abdool A li (2) and Bogose v. 
Fukurooddeen Mahomed A hsan (3) referred to. 

[D. 22 M. 209 (211, 212) =8 M. L. J. 309 (311).] 

The facts of this case are stated in the judgment of the Court^ 

Munshi Madho Prasad , for the appellant. 

Babu Jogindro Nath Ghaudri , for the respondents. 

JUDGMENT. 


MAHMOOD, J. — The facts of this case may be recapitulated here to 
indicate the questions of law which require decision in this appeal. 

On the 13th June, 1882, six persons, viz., (1) Mussammat Premu, (2) 
Debi Sahai. (3) Girdhari, (4) Chand Lai, (5) Bihari, and (6) Kudhai 
(appellant), obtained a joint decree for possession of a house by redemption 
on payment of Hs. 1,043-2-3 against three persons (1) Sheo Dayal, (2) 

Sheo Singh, and (3) Johri Mai. 

On the 5th June, 1885, Kudhai by himself applied for execution of 
the decree, praying for possession of only half of the house, which he 
claimed as his share therein. To this application objections were raised 
by the judgment- debtors, and during the pendency of that application the 
Court executing the decree allowed him to amend his application so as to 
seek possession of the entire house. 

On the 28th August, 1885, the Court allowed Kudhai, appellant, to 
execute the decree in respect of the whole house on furnishing security for 
Hs 869-2-8 (which represented live-sixths of the mortgage money) to 
protect the interests of the other decree- holders who had not joined in the 
application for execution. The order was reversed in appeal by the lower 
appellate Court, but was restored by this Court on the 20th May, 1886 (4) 

Having so far succeeded, Kudhai, appellant, having tiled the requisite 
"security applied again for execution of the decree in respect of the whole 
house by an application dated 13th September, 1886, which must be 
taken’ to' revive the execution proceeding commenced by him with the 
application of the 5th June, 1885. 

Meanwhile, on the 2nd August, 1882, Husammat Premu and others 
who were joint decree-holders with Kudhai, sold their rights [ 572 ] to one 
Su>'an Chand, who on the 21st September, 1886, sold those rights to the 
judgment-debtors, that is to say, to the persons who were already in 
Possession of the house. Relying upon their purchase the judgment- 
debtors raised objections to the execution, contending that the rights of 
the decree-holder Kudhai who sought execution, in respect of the whole 
house were limited to a one-fifth share, and that he could not. therefore, 
h Pk Possession of more than that share. On the other hand, the appellant 
Kudhai decree-holder, contended that the extent of his share was at least 

LoH* of the whole house, and that he could execute the decree in 
respect of the whole house as the purchase made by the judgment-debtors 
was illegal, and the question had already been settled as to his right to 

execute the whole decree. • 


(1) 5 A. 27. 


(2) 7.W. R. 136. 


(3) 25 W. R. 343. 
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The Court of first instance held that the purchase made by the 

judgment-debtors having been made subsequent to the High Court’s order 

of the 20th May, 1886, such purchase could not nullify the eflfect of that 

omer ; that the judgment-debtors are bound by that order, “and should 

give possession to Ivudhai of the whole house that the question as to 

the extent of Kudhai’s share in the house could not be determined in 

execution proceedings : and that “ the judgment-debtors may obtain their 

remedy as to the determination of their shares in the house and as to the 

possession thereof as representatives of Premu, &c., decree-holders, by a 

regular suit in the same manner as their predecessors in title would have 

done.” Upon these grounds the first Court rejected the objections of the 

judgment-debtors, and allowed execution to proceed in respect of the whole 
house. 

From that order the judgment-debtors appealed to the lower appellate 
Court, and the learned Judge of that Court reversed the order of the first 
Court in a judgment which goes to show that he regarded the share of 
the decree-holder Kudhai to be only one-fifth in the house, though the 
order passed in appeal does not show that the learned Judge allowed 
execution of decree even to that extent. 

From the order of the lower appellate Court, this second appeal has 
been preferred, and the arguments addressed to me by the [573] learned 
pleaders for the parties raise the following questions for determination ■ 

(1) Whether the purchase by the judgment-debtors of the shares of 
their decree-holders, Musammat Premu and others, renders the decree of 
the 13th June, 1882, incapable of execution in respect of the whole house 
notwithstanding the order of this Court dated the 20th May, 1886 which 

restored the first Court’s order of the 28th August, 1885, allowing execution 
in respect of the whole house. 

(2) Whether the question as to the legality of the purchase by the 

judgment-debtors and the extent of the share which they so acquired can 

form the subject of investigation in execution proceedings such as this 
case. 

I am of opinion that the questions so raised are not free from difficulty 
principally because the Code of Civil Procedure contains no express 
provision to meet cases such as this. The questions, however, are not 
dissimilar in principle from those which arose in the case of Banarsi Dal 
v. Mahatani Auar (1), where my brother Straight and I concurred in 
holding that when by operation of law one of several joint judgment-debt- 
ors acquires the position of decree-holder in respect of the whole judg- 
ment-debt, the efiect is to extinguish the liability of the other judgment- 

debtors and the decree cannot be executed against them, hut Unit when 

one ot them so acquires only a partial interest in the decree the effect is 
not to extinguish the entire judgment-debt, but so much only of it as such 
judgment-debtor has so acquired. That was a case in which the decree was 
for money, but m arriving at the principle upon which that judmuolu 

and" Macnherson JJ Te'i l‘ H 7™ ° f Al ‘ <»• -here" 

ancl Maophoison, JJ„ hold that even it it should appear that the principal 

defendant has (as olio ot the representatives of his son) an interest, as 

one ot the decree-holders that fact will not bar execution being issued hv 

other decree- holders according to such rights as the, man be able to prove 1 

Similarly, reference was made to the case of Pagosc v. Fuknfoodecn 

Mahomed Ahsan (3), where Jackson and MoDonell. .1.1., observed : \y e 


(1) 5 A. 27. 
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[574] considered for a moment whether it was possible to make any 
distinction between the capacity in which Azim Chaudhri was the judg- 
ment-debtor and that in which he became one of the decree-holders as 
representing his deceased wife ; but it appears to us that the consequence 
as regards that share in the decree is the same as it would have been if 
he had purchased the whole or a part. We think the effect of inheritance 
as to a part or as to the whole is the extinction of the decree pro-tanto. ” 

In both these cases, though the reports are not very clear, it would 
appear that the decrees were for immoveable property, and the rights of 
one of the decree -holders had during the pendency of execution proceedings 
devolved upon the judgment-debtor ; and in the latter case Sir Louis 
Jackson, in delivering the judgment of the Court, expressly stated that 
the effect of such devolution was similar to that of a purchase by the 
judgment-debtor of a portion of the property in respect of which the decree 
had been obtained. 

I am of opinion that these two rulings are applicable in principle to 
this case, and are in accord with the juristic reasons upon which my judg- 
ment in the case of Banarsi Das v. Maharani Kuar (1) proceeded. The 
general effect of these rulings seems to me to be that where subsequent to 
a decree a portion of the rights to which the decree relates devolves either 
by inheritance or otherwise upon the judgment-debtor, or is acquired by 
him under a valid transfer, the decree does not become incapable of execu- 
tion, but is extinguished only pro-tanto . The theory of law upon which 
this rule proceeds is, in my opinion, sufficiently general to comprehend 
alike, cases in which the decree is for money and cases in which the decree 
awards possession of immoveable property. For instance, in a case where 
A and B jointly obtain a decree for money against C, and C as judgment- 
debtor either pays off' the share of A, or purchases his share in the decree, 
or inherits such share from A, the result would be the extinguishment of 
the decree pro-tanto , and the remaining decree-holder B could not execute 
for more than his own share. This is the effect of the ruling in Banarsi 
Das v. Maharani Kuar (1), and the cases to which the ruling refers. 
Similarly, and on the same principle, I hold that where A and B obtain a 
decree [5753 for possession of a house or other immoveable property 
against 0, and C purchases or inherits the rights and interests of A in 
such property, the decree is extinguished pro-tanto , though the lemaming 
decree-holder B can, of course, execute the decree in respect o is own 
share. Both classes of cases rest upon the common puncip e o junspru 
dence that a person cannot at one and the same time unite in lmse w ° 
opposite characters. For instance, a person cannot e ns own cie i oi, 
or the mortgagee of his own rights, and it is upon ns puncip e 
doctrine of merger and what would in Roman law be called confusio 

proceed. 

Applying these principles to this case I am of opinion that if the 
defendants- mortgagees judgment-debtors of the decree of the 13th June, 
1882, have validly acquired by purchase the rights and inteiests of the 
rtgagors decree-holders Musammat Premu and others, the decree cannot, 


mor 


to that extant, be executed against them, because it has been extinguished 
nro-lanto and all that Kudhai, decree- holder, appellant, could seek to 
recover possession of by enforcement of the decree would be such share in 
the mortgaged house as has not been validly purchased by toe mortgagees 


judgment* debtors 


This view does not, in any way, affect this Court s 


(1) 5 A. 27. 
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order of the 20th May, 1886, because at that timo the judgment-debtors- 
respondents had not acquired the rights of ownership in the house and 
were not in a position to raise the pleas which they have now setup. 
As already stated, Kudhai’s joint decree- holders Musammat Premu and 
others sold their share in the mortgaged house to Sugan Ghand on the 2nd 
August, 18S2, but neither the vendors nor Sugan Chand were parties to 
the litigation which ended in this Court’s order of the 20th May, 1886. 
The effeet of that order no doubt is to allow Kudhai to execute the decree 

., 13th June . 1882, in respect of the whole house, but at that time 
the judgment-debtors had not purchased a portion of the house from Sugan 
Ghand, for the sale is dated the 21st September, 1886, and it is upon the 
grounds of that purchase that the plea they now raise is founded. 

For these reasons I hold that the decree-holder appellant Kudhai, is 
entitled to execute the decree only in respect of so much of the house’ as 
has not been validly purchased by the judgment-debtors-respondents 
under the sale of the 21st September, 1886. [376] These judgment- 

i Qoo° r - S arQ morfc £ a g ees in possession, and the decree of the 13th June, 
1882, is a decree for redemption ; and it seems to me obvious that it would 
be a most circuitous method to force these judgment-debtors mortgagors 
to receive in these execution proceedings the entire mortgage money inclu- 
ding so much as is due by the shares which they themselves have 
purchased, and then to relegate them to another regular suit in which 
they would seek redemption of their shares from Kudhai on payment of 
the very money which Kudhai had paid to them in these execution procee- 
dings. The rule of law against breaking up the integrity of a mortgage 
security is a rule aiming at protection of the mortgagee, but that rule does 
not apply to cases where the mortgagee himself has acquired the owner- 
ship of a portion of the mortgaged property. This rule, which has always 
been recogmsed m India, has been formulated in the last part of s. 60 of 
the Transfer of Property Act (IV of 1882), and although it is a rule of 
substantive law the principle upon which it proceeds is, in my opinion 

also fc f ° adje l cfc i ve law, that is, rules of procedure such as those! 
relating to execution of decrees of this character 

These observations dispose of the first question in this case as 

enunciated by me, and they render the decision of the second question an 

? X m , atte I 1 :; T , he , whole of that question comes to this, is the dispute as 

the 8fia ? f . t ' 10 P ul '°hase by the judgment-debtors and the extent of 
the share which they so purchased a matter falling within the purview of 
clause (c of s^ 244 of the Code of Civil Procedure ? That sec™ ,n 
enumerating the questions to be decided by the Court executing the decree 

soft- in D h- Sa h y f. D A {c) ' any questions arising between the parties to the 

to the ! ( th ° d “°T Was hissed, or their representatives, and relating 
to the execution, discharge or satisfaction of the decree " Here the 

weTpart es^toTe ^uit f ? ,8 ° the iudgment-debtors-respondents 

wore pa i tips to the suit which ended in the decree of 13th June 1882 and 

7o I hoM rh 0 at S th°e J t ht fc ° f Q l eX f c , ufced in fchese proceedings, and this being 
sufficientlv wideT 9 (c) 244 ° f the Cod * of Civil Procedure 

oase relating V fco the ^ f n , C f ude 9Uoh ( l U0sb,ons as those raised in thi 
oase, relating to the validity and extent of the share purchased bv th 

judgment-debtors in the mortgaged house to which the decree relates. 

,n * 13 ° aso neither of the Courts below has tried the case 

, P ?“ k ° , S ,' W1 f h rafere . n oe to the question how far the decree sought 
to bo executed has been extinguished by reason of the purchase made bv 

the judgment-debtors-respondents on the 24st September, 1886, and till 
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that question is decided upon the merits, it is not possible to determine to 
what extent the decree can be executed by Kudhai, and what amount he 
should pay in order to secure possession of so much of the house as has 
not been purchased by the mortgagees judgment-debtors respondents. 
And in this connection I may state that the fifth ground of appeal before 
me, which proceeds upon the assumption that the decree-holder Kudbai 
appellant had already paid the mortgage-money as provided by the decree, 
is also a matter relating to the merits and cannot be dealt with by this 
Court as a Court of second appeal. 

Under these circumstances, the proper course is to decree this appeal, 
setting aside the order of both the Courts below and to remand the case to 
the Court of first instance for disposal upon the merits, with reference to 
the observations which I have made. X order accordingly. Costs will 
abide the result. 


Cause remanded. 


10 A. 577 = 8 A.W.N. (1888) 215. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Debi Prasad ( Plaintiff ) v. Hup Ram and others {Defendants) * 

[23rd June, 1888.] 

Act XXII of 1881 ( Excise Act), ss. 5, 12, 35. ±2— License— Sub-lease— Breach of con- 
ditions of license— Consideration forbidden by law— Immoral consideration — Con- 
sideration opposed to public policy — Act IX of 1872 (Contract Act), s. 23. 

The plaintiff obtained from the excise authorities a license to manufacture and 
sell country liquor, such license containing a condition against sub letting the 
benefits of the license. By s. 42 of the Excise Act (XXII of 1881) the violation 
of any condition of a license granted under the Act is made a punishable offence. 
The plaintiff sub-let the license to defendants who on the 5th of September, 
1884, executed an agreement to pay to the plaintiff a certain sum of money, in 
which was included the sum of Rs. 1,500, which the defendants had undertaken 
to pay to plaintiff as rent reserved on the sub-lease. The plaintiff instituted 
the suit for recovery of the amount due to him on the agreement and it was 
decreed by the Court of first instance but dismissed by the lower appellate Court. 

[578] On second appeal the plaintiff contended on the authority of Gauri 
Shankar v. Mumtaz\Ali Khan (1), that his suit had been wrongly dismissed. 

Held, that the sub-letting of license to manufacture aDd sell country liquor 
having been made punishable as an offence is to be deemed as an act contrary to 
law within the meaning of s. 23 of the Indian Contract Act (IX of 1872), and the 
claim to recover money due on such sub-lease was therefore not enforceable in a 
Court of justice. 

Gauri Shankar v. Mumtaz A li (1) distinguished. 

[F„ 19 B. 626 (630) ; R., 31 C. 798 = 8 C.W.N. 635 (636) ; 14 C.P.L.R. 67 ; D.. 21 B. 
522 (527); 24 B. 622 (628) = 2 Bom. L.R. 483; 11 C.P.L.R. 62(63); 86 P.R. 1902 
= 17 P.L.R. 1903.] 

THE facts of this case are stated in the judgment of the Court. 

The Hon. T. Conlan , Maulvi Zahur Husain and Munshi Lalta Prasad , 
for the appellant. 

Mr. J.E. Howard and Pandit Sunday Lai , for the respondents. 

• Second Appeal No. 83 of 1887, from a decree of R. J. Leeds, Esq., District 
Judge of Gorakhpur, dated tho 6th November, 1886, reversing a decree of Maulvi Shah 
Ahraad-ulla Khan, Subordinate Judge of Gorakhpur, dated the 15th March, 1886, 

(1) 2 A. 411. 
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JUDGMENT. 


„ Brodhursi and Mahmood, JJ.— This was a suit for recovery of 
-Ks. 1,04:6-15-1*, principal and interest, due upon a sarkhat (agreement) 
executed by the defendants on the 5th September, 1884. In that agree- 
ment is included a sum of Rs. 1,500, which the defendants promised to 
pay to the plaintiff as the sub-lessees of a license obtained by the plaintiff 
from the revenue authorities under the Excise Act for distillery The suit 

was defended upon various grounds, but it was decreed by the Court of 
first instance. 

Upon appeal the lower appellate Court reversed the decree of the first 
Court upon a question of law, which has to be considered by us here as 
it is the main point upon which this second appeal has been preferred to 

u !* T TV™ r ° 6d Judge ° f the lower a PP ell ate Court has held that the sum 
Of Rs. 1,500 included in the sarkhat could not be lawfully taken into 

account, because it represented money due upon a contract of sub-leasing 
a license, which contract was opposed to the Excise Act (XXII of 1881) 
by s. 5 of which enactment it is only persons to whom the license has 
been granted who can take benefit of it. and by s. 12 of the same enact- 
ment such licensee can take advantage of the license subject to the terms 
of the license itself and not in contravention thereof. Again s 35 and the 
following sections provide for regulations which bind the licensee and 
subject the license to certain conditions, and s. 42 in general terms savs 
that any person who breaks any rule made under the Act, or any condi- 
tion of a license granted under the Act. for the breach of which ' rule no 
other penalty is herewith provided, shall be punished with a fine of 


Hff i ^ oqI In ca f? the 1,censs wbioh had been obtained by the plain- 
, t ‘ ff 1883 ' oonta >nod in para. 12 express prohibition against 'sub-letting 
the benefits of the license and there can be no doubt that the sub-letting of 

Hon of The t y P Tm T ® T fendiUlts was action in contraven- 
fcion of the terms of the license above-mentioned, and was so nuni^ho hl« 

under s. 42 of the Excise Act (XXII of 1881) punishable 

We therefore hold that the sub letting of the license was an action 

lftTTT A aW W K “ the f mea T lfi of s - 23 of the Contract Act (IX of 
187-.), and as such not enforceable by us as a Court of justice. 

Mr. Gonlan in arguing the case on behalf of the amwll.nt h.,= „„i- , 
upon a Full Bench ruling of this Court in Gmri T 

A/mn (1) and the learned counsel contends that that case is an authority 
to auppoit the proposition that the restrictions upon sub leasing a license 
are intended only for the protection of the public revenue and do not 
vitiate the contract entered into by a licensee with a third party So a 
as that case is conoernod it is enough to say that Regulation VI of IS 'I 

nf P h»t"' blCh a 10 r ase l ! roc0o ‘! etl ' 19 in many respects different, both in point 
of nature and policy from the Excise Act (XXII of 1881) with w , ch H - 

oaso is oonoorned, and that the ruling cited is one in .1 ,1 1 

case of partnership, and the license did not contain any express prohihidon 
against suoh partnership being entered into. ' P prohibition 

Pandlt AaiuMr Laf in supporting tho case for the respondents has 
cal odour attention to certain English cases- Hitch,.- v. Smith (21- CundhU 

V. Dawson (3); Sm.th v. Uawhood (4); Taylor v. Thr < , Jo,', 

(1) 2 A. 411. ~ 

(8) 17 % L. J. C. p. an. 
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Co. (1)- -for supporting the contention that in connection with Excise 
Acts, the person to whom the license is given is the only person who can 
avail himself of such license, and that it would be defeating the policy of 
such enactments if such licensee is allowed to sub-lease the license by 
any agreement. Again, the learned pleader relies upon a ruling of the 
Calcutta High Court in Judoonath Skaha v. Nobin Chunder Shaha (2), 
where Sir Richard Couch, in dealing with the Bengal Excise Act, held 
that “ a contract by which a licensee lets the shop and the [580] use of 
the license for a fixed term, receiving rent, is contrary to the policy of the 
law, and comes within the rule that a contract which is illegal, or is 
contrary to public policy, cannot be enforced." 

We are of opinion that the general effect of those cases and especially 
the last mentioned case is that no licensee under the excise laws can 
transfer the license or sub-lease it to any person, and that it would be 
defeating the policy of the law if such contracts were to be allowed. This 
view is based not only upon the general principle that anything which 
defeats statutory provisions or is against the public morals should not be 
allowed, but upon the especial matters of the excise law that the capacity 
of the licensee is a matter to be taken into account, and that the 
consideration of the public morals also forms part of the granting of such 
license with reference to the character of such licensee. We hold there- 
fore that the lower appellate Court was right in holding that the suit, 
taking into account the sum of Rs. 1,500 as rent due under the license 
which the plaintiff had taken from the revenue authorities and sub-leased 
to the defendants, was not maintainable. That Court has also found that 
once the item of Rs, 1,500 is kept out of account nothing of the account 
proffered by the plaintiff himself remains due to him. This being so, we 
dismiss the appeal with costs. 

Appeal dismissed. 


10 A. 580 = 8 A.W.N. (1888) 217. 

CRIMINAL REVISION. 

Before Mr. Justice Straight. 

Empress v. Niadar [7th July 1888]. 

Act XhV of I860 {Penal Code), s. 498 — Detaining with criminal intent a married . 

woman . 

The words '* such woman ” in s. 498 of the Indian Penal Code do not mean 
such a woman as has been so enticed as mentioned in that seotion but mean 
such woman whom the accused knows or has reason to believe to be the wife of 
any other man ; the detention of such a woman with the particular intent defined 
in the section is one of the offences made punishable under that section. 

[F— -16 P.R. 1891 Cr.] 

This was an application for revison on behalf of Niadar, convicted 

under s. 498 of the Indian Penal Code. 

The evidence in the case proved that the wife of the complainant ran 
away from him and was eventually found residing with the petitioner. 
Complainant claimed back his wife, but petitioner persisted [581] in 
detaining her knowing that she was then the complainant’s wife. On 
these facts the petitioner was convicted by a Magistrate under s. 498 of 
the Indian Penal Code and sentenced to rigorous imprisonment for four 


(1) 23, L. J. Exch. 254. 
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months. . On appeal to the learned Sessions Judge, that officer observing 
that it is fairly proved that the accused when complainant claimed his 
wife detained her, having then reason to believe she was complainant’s 
wife,” affirmed the conviction and sentence. 

„ The second ground on which revision was sought was as follows:-- 
Because when enticing away a married woman is not established, no 

conviction can be had as against the prisoner under s. 498 of the Indian 
Penal Code.” 

Mr. Niblett, for the petitioner. 

The Government Pleader ( Ram Prasad), for the Crown. 

JUDGMENT. 

Straight, J. — If I understand the judgment aright it has been found 
as a fact by the learned Judge that the petitioner, knowing or having rea- 
son to believe that the woman was the wife of the complainant, detained 
her in his home and kept her from her husband with the intent that she 
should continue to co-habit with him. It is admitted by the learned 
pleader for the petitioner, that his first plea as to the proof of the marriage 
cannot be sustained, but he contends that on the facts found by the Judge, 
and in the absence of proof of enticement, there can be no conviction 
under s. 493 of the Penal Code. In support of the view he refers to a ruling 
of Pearson and Oldfield, JJ. (i), which no doubt favours his contention, 
though whether the decision of those learned Judges is to be regarded as 
confined to the facts of that particular case is not altogether clear. At 
any rate, the point now raised does not seem to have been discussed. In 
my opinion, the words “such woman” in s. 498 do not mean “such woman 
so enticed as aforesaid, but do mean such woman whom he knows or 
has reason to believe to be the wife of any other man,” and that the 
detention of such a woman with the intent therein provided is one of the 
offences comprehended in the section. The petitioner therefore was in 
my opinion, rightly convicted. But I think upon all the facts disclosed 
here a sentence of one month’s simple imprisonment would have been 
ample, and I direct that the record be so amended. 


10 A. 582 = 8 A.W.N. (1888) 234. 

RE VISIONAL CRIMINAL. 

[582] Befo,e Sir John Edge, Kt„ Chief Justice, Mr. Justice Straight 

and Mr. Justice Tyrrell. 


IIari Prasad ( Petitioner ) i>. Debi Dial ( Opposite party) 

LlOth July 1888.] 

Cri "a TJif 'iZir r lc?xii 1} ImrtnZfr /0 i ?r eculiu r for /«»- ». 

of Sess,ons Juetjto entertain nj^a- 

rr t mU 16 f £ l a . croi 'i 3 of ront under «• 03 ol. (a), Act XII of 1881, was hoard bv a 
Tahsildar having tho powers of aud aoting as an Assistant Collector. Application 

was made to him for an order sanctioning the prosecution of a witness for having 

given false evidence in the course of tho trial of the suit. Tho Tahsildar referred 

the matter to the Magistrate of the district who was the Collector, and that 

officer made an order sanctioning tho prosecution. From this order the witness 

applied to tho Court of the District Judge to revoke the sanction. That Court 


(1) 3 A. 251. 
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being of opinion that the Court of the Collector was not subordinate to it in the 
matter within the meaning of s. 195 of the Code of Criminal Procedure, 1882, 
declined to interfere. The witness then applied to the Commissioner of the 
Division, and that officer holding that he had no jurisdiction in the matter also 
declined to interfere. On application by the witness to the High Court for 
revision of the order of the Court of the District Judge : 

I % 

Held , that the Court of a Collector when granting sanction for prosecution 
under s. 195 of the Code of Criminal Procedure, 1882, in respect of false evidence 
given in the course of the trial of a rent case from the final decision in which 
there was no appeal to the Court of the Judge of the District, was still to be 
deemed subordinate to it, within the meaning of that section, and the Court of 
the District Judge may be taken to be the Court to which appeals from the 
decisions of the collector ordinarily lie. 

[F.— 9 A.W.N. 206 ; 19 A. 121 (123) = 17 A.W.N. 2,] 

The facts of this case are stated ia the judgment of the Court. 

Pundit Sundar Lai , for the petitioner. 

JUDGMENT. 

EDGE, C. J. — This is a reference by my brother Straight to this Bench 
now composed of my brothers Straight, Tyrrell and myself. In a suit 
for arrears of rent under s. 93, clause (a), Act XII of 1881, which was 
heard by a Tahsildar having the powers of and acting as an Assistant 
Collector of the second class, application was made to him for an order 
sanctioning the prosecution of a witness in the suit for perjury. The 
Tahsildar, thinking he had no jurisdiction, referred the matter to the 
Magistrate of the District, who was the Collector. The latter officer 
made an order sanctioning the prosecution. Prom that order the witness 
applied to the Sessions Judge to revoke the sanction. The Sessions 
Judge, being of opinion that the Collector was not sub- [583]ordinate to 
the Court of the Sessions Judge in this matter within the meaning of 
s. 195 of the Code of Criminal Procedure of 1882, declined to interfere. 
The witness then applied to the Commissioner of the Division. The 
Commissioner of the Division, being of opinion that he had no jurisdiction 
under s. 195 of the Code of Criminal Procedure of 1882, also declined to 
interfere. The witness then through counsel applied to this Court to 
revise the order of the Sessions Judge, the principal plea taken being that 
the Judge of Gorakhpur had jurisdiction to hear the application to revoke 
the sanction. My brother Tyrrell and I are only asked to express our opi- 
nion in the matter. It will be for my brother Straight to pass orders in the 
case. The question on which we are asked for an opinion is whether the 
Judge’s Court is the Court to which appeals from the Collector’s Court ordi- 
narily lie. I have great difficulty in answering that question in the light of 
the provisions of the N. W.P. Rent Act on the subject of appeals. Under that 
Act one set of appeals — from a Collector’s decrees in suits — goes necessarily 
to the District Judge. Another class of appeals — from his orders made in 
applications — goes necessarily to the Commissioner of the Division. In 
either case the course of appeal may be described as ordinary : and it is 
difficult to say whether the Commissioner’s Court or the Judge’s Court is 
the Court to which appeals from the Collector’s Court ordinarily lie. It 
would be inconvenient to hold that, in cases arising out of s. 195 of the 
Code of Criminal Procedure, the Court to which applications to set aside or 
to grant a sanction given or refused in the Court below should be made 
should have to be determined by a consideration of the question of the 
forum of appaaLiii-tke-particular matter in which the- perjury- is alleged to 
have been committed. It has been suggested by my brother Tyrrell that 
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the framers of s. 195, as amended in 1882, had in mind the normal course 
of appeals in a district, as provided, for example, in Act YI of 1871, rather 
than the appellate provisions of peculiar local or special Acts, and that for 
the purposes of s. 195 the Court of the Judge of the District may be taken 
to be the Court to which appeals from the Collector’s Court ordinarily lie. 
I think we may come to thia conclusion, but I must, say that I doubt 
whether the framers of s. 195 of Act X of 1882 had present to their minds 
the difficulty or ambiguity in this respect arising out £584] of the 
provisoes of the Rent Act XII of 1881. The reference will be returned 
to our brother Straight with our opinion thereon. 

Straight, J. — I agree. 

TYRRELL., J. — I agree. It was held by a Full Bench (1) of this 
Court that a Court of Revenue was a Civil Court within the meaning of 
ss. 468 and 469 of Act X of 1872, which are replaced by s. 195 of the 
present Code. It is true that those sections did not contain the provision 
that ‘‘every Court shall bo deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie.” But the reasons for 
holding that a Collector trying a suit under the Rent Act is a Civil Court 
for the purposes of Chapter XXXV of the former Code of Criminal 
Procedure seem to me to retain all their original force and to be unaffected 
by the alterations introduced in the corresponding Chapter XV of the 
present Code. And this being so, I think that the normal course of appeal 
applicable to civil cases was contemplated in the clause containing the 
words ‘‘the Court to which appeals from the former Court ordinarily lie.” 
Moreover, as a very substantial part of a Collector’s judicial work under 
our Rent Act is appealable only to the District Judge (s. 189, Act XII of 
1881, and s. 191 id.., where the District Judge is indicated as the Court of 
“regular appeal ” from a Collector’s decree in “ all suits mentioned in 
s. 93”), I do not discern a sufficient reason in the mere fact that the 
Collector’s orders in certain cases (s. 196) are not appealable to the Judge 
but to the Commissioner, for departing from the rule and practice we laid 
down in Q. E. v. Sabsukh (1). 

The arguments from convenience preponderate largely in favour of 
the local and more accessible jurisdiction. [Upon this expression of 
opinion Straight, J., set aside the order of the District Judge declining 
jurisdiction and directed him to restore the application for revision from 
the Collector’s order to his tile and dispose of it according to law.] 


10 A. 583 = 8 A.W.N. (1888)242. 

APPELLATE CIVIL. 

[888] Before Sir John Edge, Kt., Chief Justice , and Mr. Justice Tyrrell. 

Gurdayal Mal [Defendant) v. Jhanpu Mal (Plaintiff). 

[30th June, 1888.J 

Pre-emption — l'ow)i — Custom — Evidence — Decrees enforcing right. 

In a suit for pre-emption based on custom, evidence of decrees passed iu favour 
of suoh a custom, in suits in which it was alleged aud denied is admissible 

Second Appeal No, 146 of 1887 from a decree of T. Henson, Ksq. District Judce 
of Saharanpur, dated the 1st December, 1836, modifying a decree of Maulvi Muham- 
mad Maksud Ali Khan, Subordiuato Judge of Saharan pur, dated the 2nd September 
1886. 

(1) Queen- Empress v. Sabsukh, 2 A. 539. 
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evidence to prove its existence. The most satisfactory evidence of an enforce- 
ment of a custom is a final decree based on the custom. 

Gujju Laly. Fateh Lai (l) distinguished, Koodoottoollah v. Mohinee Mohun 
Shaha (2). Sheo Churn v.'Qoodur (3), and Lachman Rai v. Akbar Khan(A) t 
referred to. 

£R. 21 M.L J. 57 (61).] 

This was a suit to enforce the right of pre-emption in respect of the 
sale of a plot of land situated in muhalla Saraogian, or of the Saraogis, in 
qasba Eandhla, zila Muzaffarnagar. The plaintiff based this claim on the 
custom of the town. Both the lower Courts gave the plaintiff a decree. 
The defendant vendee appealed to the High Court. 

The Hon. Pandit Ajvdhia Nath and Munshi Ram Prasad , for the 
appellant. 

The Hon. T. Conlan and Munshi Kashi Prasad , for the respondent. 


JUDGMENT. 

Edge, C.J., and Tyrrell, J. — This was a suit for pre-emption. The 
plaintiff alleges generally in the plaint that by reason of bis co-sharership 
he was entitled to a pre-emptive right with regard to the property, and 
that he had made the necessary demand. By the written statement the 
defendant denied that there was any custom. The custom has been found 
on the evidence, some of which was oral, namely, that of the inhabitants 
of the town. Other evidence which was put in consisted of sale-deeds 
relating to sales in which the right was enforced, but without the assistance 
of the Courts of law. Another class of evidence consisted of decrees in 
suits relating to property in the town, by which the right of pre-emption 
was recognised and enforced. For the defendants, witnesses were called 
who [586] gave a general denial of the existence of the custom. Those 
witnesses could not mention any instance in which a claim of pre-emption 
had been successfully resisted. 

It is said that the decrees to which I referred were not admissible in 
evidence. It appears to me that they were the best evidence of instances 
in which the right was recognised. They are to my mind the most 
satisfactory evidence, because they are the result of decisions in cases in 
which one party alleged the custom and the other denied it. The 
Courts having heard the evidence decided in favour of the custom. As 
those decrees were not in suits between these parties, they were 
not conclusive, but they were excellent evidence to show that the 
right was asserted in the town by other persons and was recognised 
by the lawfully constituted legal tribunals. We have been referred 
to the Full Bench judgment of the Calcutta High Court in the case 
of Gujju Lall v. Fateh Lall (1). That case does not bear on the 
question here. There the question between the parties was as to the 
right to recover possession of particular property, and the judgment that 
was sought to be made use of was a judgment in a suit to which the 
plaintiff was not a party. That the judgments such as we have here are 
admissible in evidence of the local custom was established by the case of 
Koodoottoollah v. Mohinee Mohun Shaha (2). That was a pre-emption 
suit and the custom there sought to be established was a custom of 
pre-emption. In the case of Sheo Churn v. Goodur (3) the learned Judges 
of this Court considered that instances of an enforcement of a custom were 

^ • 

(1) 6C. 171.*' (2) 5 Rev. Civ. and Cr. Rep. 290, 

(3) N.W.P. H. C. R. 1868, p. 138. (4) 1 A. 440. 
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good evidence. The most satisfactory evidence of an enforcement of a 
custom is a final decree based ou the custom. If we want further 
authority, it is to be found in the case of Lcichmcin JRai v. Akbar Khan 
(1), in which case the learned Judges considered that proof afforded by 
judicial record was amongst the most cogent evidence of an existing 
custom and that it had been enforced. Judicial records in England not 
between the same parties have been admitted as evidence of the existence 
of local customs. 

It appears to us that the learned District Judge was fully authorised 
in finding that the custom of pre-emption existed in £587] the town. It 
is said that there was no evidence of the custom having existed or of 
its having been enforced in this particular part of the town or muhalla. 
That in our judgment is immaterial. The custom applied to the whole 
town and the greater included the less. There was no evidence that the 
custom did not apply to this particular ward. 

The remaining question is as to the price. The sale-deed stated the 
price at Rs. 2,500. The Judge found that the true price was Rs. 1,500. 
It was proved that Rs. 2,500 had been paid in the presence of the 
Registrar, but there was evidence that immediately afterwards Rs. 1,000 
of that sum was returned to the vendee, and there was evidence that the 
vendor and vendee had said that Rs. 1,500 was the price. That was a 
question for the Judge, and we cannot interfere with his finding. 

There is one point which we have omitted to mention, that is, it is 
contended that the plaint is bad because it does not specifically set out 
what the custom was. No doubt it would have been more regular if the 
custom had been specifically defined in the plaint, but the parties were put 
to no inconvenience. Each side called evidence, one to the custom and 
the other to rebut it. 

We are of opinion that there is no sufficient reason to warrant us in 
disturbing the judgment of the Court below. The appeal is dismissed 
with costs. Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


Ramjiwan Mal and others ( Plaintiffs ) v. Chand Mal and others 

{Defendants ) .* [8th & 9th May, 1888.] 

Act XV of 1&77 (Limitation Act), ss 5, 14 — Appeal preferred to wrong Court through 
mistake of laiv— Exclusion of time— Civil Procedure Code , ss. Ill, 216. 561— Suit 
for dissolution of partnership — Set-op'— Objections under s. 561 — Dismissal of appeal 
as barred by limitation — Objections not enter tainable. 


_ A fo f dissolutio “ partnership in which the claim was valued at 

Ra. 2,000, with a prayer that such balance as might be found duo to the plaintiff 
upon taking the partnership accounts, might be paid to him, is a suit for money 
within the meaning of s. Ill of the Code of Civil Procedure, and a plea of set-off 
may be raised iu suoh a suit, and if in consequence of such plea the Court of 
first instance decrees in favour of the defendant a sum above R-;. 5 000 then bv 
reason of the provision in [588] paragraph ii, s. 216 of the Code, an appeal from 
that decree will he to the High Court and not to the Di'-trict Court. 


* Appeal No. 218 of 1886, from a decree of Maulvi Muhammad Said Khan 

Subordinate Judge of Azamgarh, dated the 31st March, 1886. 

(1) 1 A. 44.0. 
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S. 14 of the Limitation Act (XV of 1877) does not contemplate oases where 
questions of want of jurisdiction arise from simple ignorance of the law, the facts 
being fully apparent, but is limited to cases where from bona fide mistake of fact 
the suitor has been misled into litigating in a wrong Court. The phrase “ other 
cause of a like nature ’* in the section is vigae, and cannot be held to release a 
person from the obligation to know the law of the land. 

The decree in this suit was passed by the Subordinate Judge as the Court of 
first instance on the 31st March, 1886. Against the decree the plaintiff preferred 
an appeal to the District Court on the 1st July, 1896, and on the Hth December, 
1886, the District Court returned the memorandum of appeal filed in that Court 
to the plaintiff upon the ground that the subject-matter in dispute was above 
Rs. 5,000. The plaintiff then on the 20th December, 1886, presented the memo- 
randum of appeal to the High Court, and it was admitted, subject to the con- 
sideration by the Bench determining the appeal of any question as to its 
admissibility, after the period of limitation prescribed for presentation of appeals 
to the High Court. Upon the hearing of the appeal, the respondent objected to 
the appeal being entertained, on the ground that it was presented beyond the 
period of limitation. 

Held, that no sufficient cause being shown for the delay in the presentation of 
the appeal, the appeal must be dismissed, 

Balwant Singh v. Gumani Ram (1) explained. 

The entertainment of objections under s. 56L of the Civil Procedure Code is 
contingent and dependent upon the hearing of the appeal in which such objections 
are taken, and when that appeal itself fails, is rejected, or dismissed without 
being disposed of upon the merits, the objections cannot be entertained either. 

rAppl., 11 A. 408 (414) =8 A.W.N. Ill ; R., 12 A. 461 (482) (F.B.) = 10 A.W.N. 149 ; 
21 B 552 (554) ; 23 B. 692 (695) = l Bom. D R. 769 ; 28 B. 235 (237) = 5 Bom. 
L R. 947 ; 34 C. 216 = 5 C L.J. 380 ; 21 M. 352 (353) ; 8 C.P.L.R. 121 (123); 11 
C.P.L.R. 49 (50) ; 2 O C. 133 (134) ; 184 P.R. 1889 ; 24 P.L.R. 1906 ; 118 P.R. 
1908; 180 P.W.R. 1911 = 131 P.L.R. 1911 = 11 P.R. 1912= 10 Ind. Cas. 207, 
Cons., 19 A. 348 (352) = 17 A.W.N. 86.] 

The plaintiffs and the defendants carried on a trading business under 
certain written articles of co-partnership, and according to which the 
plaintiffs were the proprietors of one- third of the business and the 
defendants of the remaining two-thirds. Disputes and differences arising 
between the partners, the plaintiffs requested the defendants to settle the 
partnership accounts and wind up the business, but the defendants not 
showing any readiness to do so, the plaintiffs instituted this suit. They 
praved the Court to decree a dissolution of the partnership and that tee 
accounts of the said partnership business might be taken by the Court 
and the assets thereof realised, and that each party might be ordered 
to pay into Court any balance due from him upon such partnership 
accounts being taken, and that the debts and liabilities of the partner- 
ship might be paid and discharged, and that the costs of the suit might 
be paid out of the partnership assets, and the balance might be L589J 
divided between the parties according to the terms of the agreement 
and in the event of the assets being found to be insufficient, the parties 
might be ordered to contribute in such proportion asshould be just to a 
fund to be raised for the payment and discharge of debts, liabilities, and 
costs. The plaintiffs also prayed for such other reliefs as the Court might 
think fit to grant. The approximate value of the claim was laid at 

Rs. 2,000. . 

The defendants raised several pleas, the only one material for the 
nurnoses of this report being as follows An inspection of the account 
books of the firm would show and prove that Rs. 34,000 were, due to. the 
firm from the traders and many other respectable persons of Azamgarh, for 


(1) 5 A 591. 
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which, under the provisions of the contract of partnership, the plaintiffs 
were and should be responsible, until the whole amount were received by 
the firm ; and that Rs. 23,354-10-3 were due from the plaintiffs, who had 
appropriated the same. Moreover, the plaintiffs should settle the accounts 
of the profits. 

The Court of first instance (Subordinate -Judge of Azamgarh) laid 
down the following among other issues, viz ., — “ with reference to the 
accounts entered in the books and papers of the joint firm and the articles 
contained in the agreement which is admitted, how much is due from one 
party to the other? ” Finally on the 31st March, 1883, he decreed disso- 
lution of partnership, appointed a receiver to collect all the partnership 
estates and effects, and ordered a sale of the stock in trade, and he further 
decreed and ordered that the plaintiffs should pay to the defendants the 
sum of Rs. 8,041-7-0 within one month of the date of the decree, with costs 
and interest. 

Against this decree the plaintiffs on the 1st July, 1886, preferred an 
appeal to the Court of the District Judge, and on the 11th December, 1886, 
the memorandum of appeal was returned to them to be presented to the 
proper Court on the ground that the subject matter in dispute was above 
the value of Rs. 5,000. 

On the 20th December, 1886, the plaintiffs presented the said 
memorandum of appeal to the High Court, and the appeal was admitted 
subject to the consideration of the Bench determining the appeal of any 
question as to the presentation of the appeal after the period prescribed 
therefor by law. The respondents to the appeal [590] filed objections 
to the decree appealed from, under s. 561 cf the Code of Civil Procedure. 

At the hearing of the appeal the respondents objected to the appeal 
being entertained on the ground that the same was not presented to the 
Court within the time prescribed by law for presentation of appeals to the 
High Court, and the appellants answered by urging that the time during 
whioh they were bona, fide prosecuting their appeal in the Court of the 
District Judge should be excluded from the computation of the period of 
limitation, and that under those circumstances they were entitled to the 
indulgence allowed by s. 5 of the Limitation Act. 

The Hon. Pandit Ajudkia Nath and Munshi Kashi Prasad for the 
appellants. 

The Hon. T. Gonlan , and Pandit Simdar Pal, for the respondents. 

The facts of the case are further stated in the judgments of the 
Court. 
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JUDGMENTS OF THE COURT IN THE APPEAL. 

STRAlLHr, J. This appeal relates to a suit which was instituted bv 
the plaintiffs- appellants before us in the Court of tin) Subordinate Judge 
of Azamgarh upon a plaint which, alleging a partnership as subsisting 
between the plaintiffs and the defendants, prayed for the following relief^ 
— That the plaintiff's pray the Court to decree a dissolution of the part- 
nership, and that the accounts of the said partnership trading mav he 
taken by the Court and the assets thereof realized, and that each party 
may bn ordered to pay into Court any balance due from him upon such 
partnership-account, and that the debts and liabilities of the partnership 
may be paid and discharged, and that the cists of the suit m iy he paid out 
of the partnership assets, and that any balance remaining of such assets, 
after such payment and discharge and the payment of the said costs, may 
be divided between the plaintiffs and the defendants according to the terms 
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matter ceases, because it is specifically provided by s. 216 of the Civil Proce- 
dure Code that in matters of this kind, where a set-off has been claimed 
and a decree has been passed in favour of the defendant, the amount of 
that decree in the defendant’s favour determines the forum of appeal. The 
decree of the Subordinate Judge, being for a sum in excess of Ks. 8,000, in 
favour of the defendants, it is obvious therefore that the appeal of the 
plaintiffs- did, according to the terms of s. 216 of the Civil Procedure Code, 
lie to this Court and not to the Court of the District Judge, and in going 
to that Court they made a mistake of law, for which, according to the 
ordinary rules, they are not entitled to be excused. 

It has been argued on behalf of the appellants that looking to the 
difficulty of the question which has involved us in so much discussion 
here, this is another indication that their action in going to the District 
Court should be regarded as a not unreasonable mistake, and that they, 
though acting erroneously, acted with perfect bona fides in the matter. It 
does not appear to me that there is any adequate or sufficient explanation 
offered here to us to justify us in extending the indulgence mentioned in 
s. 5 of the Limitation Act. They are supposed, or those who advise them 
are supposed, to know the provisions of the statute, and to be aware that 
under its terms, if an appeal is preferred, it has to be preferred to a parti- 
cular Court. It is no excuse merely to say that they preferred their appeal 
to a wrong Court by mistake. As regards the interval of time which 
elapsed between the 11th December, when the memorandum was returned, 
and the 20bh December, when it was presented to this Court, the case is 
absolutely bare of any explanation at all as to that delay. Under all the 
circumstances I am of opinion that it has not been made out to my satis- 
faction that the appellants acted bona fide in this matter, or that they have 
shown any good cause for granting them the indulgence mentioned in s. 5 
of the Limitation Act. That being so, I have come to the conclusion that 
the objection of Mr. Conlan to the hearing of this appeal is entitled to 
succeed, and the appeal must be and is dismissed with costs. 

MAHMOOD, J. — I have arrived at the same conclusion as my learned 
brother. But because in the course of the argument upon [595] the 
preliminary point raised by Mr. Conlan in this case as to the hearing of 
the appeal, there was not full accord between the view which I was inclined 
to take of the case and that which my learned brother was inclined to 
take. I think it necessary to state the exact reasons why I have arrived 
at the same conclusion. 

So far as the preliminary point is concerned, the arguments of Mr. Con- 
lan, on the one hand, and that of Pandit Ajudhia Nath, on the other, raise 
two questions for consideration, both questions being only part and parcel 
of one and the same point, that is, whether this appeal has been presented 
within the time provided by art. 156, sch. ii, Limitation Act, and whether 
the provisions of s. 5 of the Limitation Act would justify us in extending 
the ordinary period of limitation. The decree from which this appeal has 
been preferred was a decree passed on the 31st March, 1886, and this 
appeal was not preferred to this Court till the 20th December, 1886, that 
is to say, long after the oeriod of limitation provided by the article to 
which I have referred. It is clear that in administering the rule of 
limitation we are bound to administer it in two manners only, either as a 
lax svtem, the periods of limitation to be held in terrorcm over the heads of 
the litigants and to be modified, varied or fluctuating according to. the 
individual views or wishes of the Judges, or as definite rules of law, giving 
to the population for whom those laws have been framed a guarantee that 
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after a lapse of a certain period they may rest in peace and rely upon titles 
or other rights which they have acquired. This is a matter upon which 
many judgments have been delivered in England and other civilized 
countries. In India the question as to the exact manner in which such 
statutes should be administered was, no doubt, fully considered By the 
Legislature in framing s. 4 of the Limitation Act, which gave expression 
not to a modifiable, variable or fluctuating rule, but to a very definite rule, 
namely, “ every suit instituted, appeal presented, and application made! 
after the period of limitation prescribed therefor by the second schedule 
hereto annexed, shall he dismissed , although limitation has not been set up 
as a defence. That rule, stringent as it is, is subject to the other provisions 
of the enactment, amoag which s. 5 is no doubt an important provision. 
It was in connection with the manner in which the statutes of limitation 
should be [896] i nterpreted that, in delivering my judgment in the case of 
Mangu Lai v. Kandhai Lai (1), I went out of my way to give as 
definite an expression as I could to the view, following the language of Mr. 
Justice Story, that statutes of limitation were statutes of repose and that 
they should be administered, not in a variable manner, but as strictly as pos- 
sible, in order to strengthen the repose at which they aim. That same 
ratio was the reason why in the case of Husaini Begam v. The Collector 
of Muzaff arnagar (2) I applied the period of limitation as against a 
Muhammadan pa rdahnashin lady who had not chosen to come within the 
proper period. In that case I had the misfortune to differ with my learned 
colleague, but the judgment which I delivered was upheld in appeal (3). 


To the views which I then expressed I still adhere; and in determin- 
ing this case I shall base my judgment upon the solitary question whether 
or not the present appellants have preferred this appeal within time, even 
taking the indulgence of the provisions of s. 5 into account. Now it has 
been argued on behalf of the appellants by Pandit Ajudhia Nath upon the 
authority of the ruling to which my learned brother has referred in Balwant 
Singh v. Gumani Ram (4), that the provisions of s. 14 of the Limitation 
Act, are virtually imported into s. 5 of the Limitation Act, and that when 
there has been a bona fide prosecution of a case in a Court having no 
jurisdiction, such circumstance ipso facto amounts to a rule of protection 
with reference to such cases, so as to entitle the appellants to deduct from 
the period of limitation such period as has been spent in litigation in a 
wrong Court. My brother Straight has already stated that that is not the 
effect of that ruling, and I do not understand it to amount to any thing 
more than this, that the considerations mentioned in s. 14 Limitation Act 
are or may be elements for consideration whether the delay is or is not to 
be excused within the meaning of s. 5 of the Limitation Act. Beyond 
that l am not prepared to go, because I hold that the provisions of s 14 
are not applicable to limitation for appeals, but to limitation for original 
suits and applications. If I were to hold otherwise, I should be crediting 

the Legislature with a surplusage, namely, the surplusage of framing s 5 
notwithstanding s. 14. ° 

[ 597 ] The question then is, is this appeal barred bv limitation or 
not ; and for the purposes of determining this, there is no doubt that, oven 
giving the appellants the beoe6t of such analogical principles as are 
contained in 8. 14, we have to determine whether or not the action of the 
present plaintitTs-appellants in going to the Court of the District Judge of 
Aza mgarh was or was not a bona Me one. The expression bona Me. 


(I) 8 A. 475. 


(2! 9 A. 11. ( 3 ) 9 a. 655. ( 4 ) 5 A. 591. 
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which is translated in English as “ good faith," is not exhaustive, and is 
. defined in the last part of s. 3 of the Limitation Act, where it is said 
“ nothing shall be deemed to be done in good faith which is not done 
with due care and attention.” Did the plaintiffs in this case act with due 
care and attention when they in this suit, notwithstanding the fact that 
the decree was for an amount exceeding Rs. 8,000, went up to the District 
Judge, instead of coming up in first appeal to this Court, from the decree 
of the 31st March, 1886? Indeed. Pandit Ajudkia Hath on behalf of the 
appellants conceded, and he could not well do otherwise considering that 
the order whereby the appeal was returned by the District Judge to the 
appellants was never contested in any proceeding, and that this appeal 
has been finally preferred to this Court, that the appeal would lie to this 
Court, and that this Court was the proper Court to entertain such an 


In connection with the question of bona fide, however, the learned 
pleader has argued that the provisions of s. 14 of the Limitation Act are 
so broad as to include within their scope, not only mistakes of fact, but 
also mistakes of law. The learned pleader has gone the length of 
contending that in the present case, although the appeal would lie here 
it was an innocent mistake made by the appellants to go to the Court of 

the District Judge with their appeal. . . , . 

I am of opinion that, so far as this contention concerns mistakes of 

the authority of the maxim, Ignurantia legis nemmem execusat has 
bee; so formally settled both in England and India that it would be the 
shaking of established authority to maintain that ignorance of law or 
mistakes of law are reasons for the excuse, and, as such furnish elements 
mistakes j d Q f limitation which the statute law has provided. 

for e ^ 9 ^‘°fi‘“®P 0r s 14 of the Limitation Act itself does not contemplate 

cases wherquestioasol want of jurisdiction arise from [598] simple 
? aS0S of the law the facts being fully apparent and clear, but is 

ignorance h f L . om bo , la fide mistakes of fact the suitor has been 

limited to cases wherOn ^ ^ phras0 .. of/ , er cause of a 

rt- 9 ^nntubre ” which occurs in the section is rather vague, but it cannot be 

held to undo the effect of the constitutional obligation which the law 

imposes upon every citizen to know the law of the land in which he 

llVeS But the learned Pandit went further in supporting the case of the 

and he contended that in the present case jurisdiction did 
rSv Ua in e Court of the Judge of Azamgarh This is an 

o^nment which is inconsistent with the fact of this appeal having been 
argument listened to it with care, because, as I nold, 

finafiy ^’ . to'see wnother the learned Judge of Azamgarh was not the 
we are . h the aD p 6 al and whether we as the J udges of the 

S Court hate any furisdiction to hear the appeal. The whole con- 
High Court ha 71 of the argum0nC is concerned rests entirely upon 

tention so far _ P m q{ the Oode of civil Procedure read with the 

the Intel preta plaintiffs came into Court assessing 

at9r i 3 ' III ‘the value oTtheir claim to be Es. 2,000, and a further relief 

by "Vs^ nraved that such balance as might be found due to the plaintiffs 

Wa Vt'hH made over to them. The suit as brought was no doubt a suit 
might be made ove a olaim which ne j ttler i n the Courts of 

for dissolution of P b of i aw c an be decided without the taking of 

^cde.sUnd.n such an action, both in England and in 

India, the ordinary relief prayed for and the ordinary decree made is that 
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upon such accounts being taken the balance should be made over to the 
parties to whom such sums might be due. I mention this, because 
unless this suit falls under the category of a suit' for money within 
the meaning of s. Ill of the Civil Procedure Code, I should have had 
considerable difficulty in deciding whether or not we, as the High Court, 
are the proper Court of appeal in this case. The suit is. in my opinion,’ 
a suit for money, within the meaning of this section ; because the 
illustrations which the Legislature has provided to that section show 
that, no matter what the title may be, no matter whether such titl^ 
arises ex delicto or ex contractu , so long as the relief sought is to recover 
money, it is a suit for money, and such [599] a plea of set-off may be 
raised within the meaning of that section. There are cases cited by 
Mr. Conlan : Kishorchand Champalal v. Madhowji Visrani (1), Bhagbat 
Panda v. Bambeb Panda (2), Kistnasamy Pillay v. The Municipal Commis- 
sioners of the Town of Madras (3), in which Courts of justice in India have 
extended the rule, and have held that the provisions of that section are 
not exhaustive, and the Courts of justice have allowed 1 set-off in those 
cases. Whether I am prepared to adopt and go the whole length of the 
rules therein laid down it is not necessary for me to say. But I am 

clearly of opinion that this present suit was a suit for tffoney, and that it 
was a suit which would admit of a set-off. 


In this case the defendants came into Court not denying the partner- 
ship, but setting up accounts of their own, and alleged that as the results 
of those accounts the defendants were entitled to a decree for a sum of 
Rs. 23,000. It was, indeed, in consequence of such a plea of set-off that 
the Court below in acting under that section took accounts, and as the 

r gave fcbe defen ^ants a decree exceeding a sum of 

Rs. 8,000. It could not be understood to have been a decree which 
would ordinarily be appealable to the District Judge of Azamgarb. because 
the jurisdiction of the District Judge in appeal is limited to Rs. 5.000 

Acb Vr ° f 1871 )‘ There seems therefore no reason to think 
that this decree was other than such as s. 216 of the Civil Procedure 
Code contemplates, and in respect of which the second paragraph of that 
section is fully applicable. That paragraph says: — “The decree of the 

fendant shall have the 

same effect, and be subject to the same rules in respect of aopeal or 
otherwise, as if such had been claimed by the defendant in a separate 

®^ L a8 t ln , 8t th ® p a , lafc 'i?' Hore the decree being beyond the jurisdiction 
of the Judge, clearly the appeal lay here. 

Ther0 . ls no explanation supported by affidavit or otherwise whv 
this appeal was not duly preferred in due and proper time directly from 
the judgment of the Subordinate Judge. But even if it be granted that the 
period during which the appeal was pending in the Court of the Distriot 

between tht^^tes ba 0XO ' u ? ed ' «>ere «• [600] no explanation why 
w„s no? a ® , date l “ e ° t ' 0ned bv ™y brother Straight sufficient diligence 

anneal I^old^H ^ilTu™* 8 to oome to this Gou| t with their 

appealable onlv’ tn?hil°p’ ‘ ‘H 6 I® 01 ' 06 no ' v a PP 0aled from was a decree 

ferred wh-Vih, M ‘ Court, and that the appeal should have been pre- 

Imlthntn^t h ’° POr n° P re301 *bed by art. 156, seh. ii. Limitation Act ; 

nof dnffi e^i T 8 b !! e “ 80 Preferred, the delay which has taken place is 

and t !L«« P Th ed ’ a ? d tba(i the a PP 0al is therefore barred bv limitation ■ 
and I agree with my brot her Straight in dismissing the appeal with costs! 


(1) 4 B. 407. 


(2) 11 O. 557. 


(8) 4 M. H. C. R. 120. 
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JUDGMENT DISPOSING OF OBJECTIONS. 

[The judgment of the Court disposing of the objections taken by the 
respondents was as follows : — ] 

MAHMOOD, J. — The question which has arisen to-day relates to 
certain objections taken by Pandit Sundar LaVs clients, the defendants- 
respondents in the suit, to the decree of the lower appellate Court, under 
s. 561, Civil Procedure Code. By reason of the judgment of my brother 
Straight and myself, the appeal in which these objections were raised was 
dismissed yesterday, not upon the merits, which were never heard, but 
upon the ground that the appeal should not have been admitted, because 
it was barred by limitation. Pandit Sundar Lai argues that notwithstand- 
ing this circumstance, and notwithstanding the fact that the dismissal of 
the appeal was due to the objections and contentions raised on behalf of 
those defendants-respondents, we, as a matter of law, are bound to proceed 
with those objections under s. 561 and to deal with them upon their 
merits both as to fact and law. 

There is authority in the Indian cases to be found in the cases of 
Baroda Kant Bhuttacharj ee v. Pearee Mohun Mookerjee (1) and Coomar 
Poresh Narain Boy v. Watson and Go. (2), where it was held that when an 
appeal is dismissed for default, the hearing of objections under s. 348 of 
Act VIII of 1859 cannot be allowed to proceed, and similarly it has been 
held that where an appeal is withdrawn the same is the effect upon the 
cross-objections. The same is the effect of the case of Bahadoor Singh v. 
Bhugwan Dass (3) and of the case of Dhondi Jagannath v. The Collector of 
Salt [601] j Revenue (4), which case was followed with my concurrence by 
Oldfield, J., in Maktab Beg v. Hasan Ali (5). 

I take the effect of these various cases to be that the entertainment of 
objections such as s. 561, Civil Procedure Code, contemplates, is contin- 
gent and dependent upon the hearing of the appeal in which such 
objections are raised, and that when the appeal itself fails, is rejected or 
dismissed without being disposed of upon the merits, the objections follow 
its fate, and cannot be entertained either. 

Pandit Sundar Lai has argued that this exact point has never yet 
been ruled, because, as the learned pleader contends, here the appeal was 
heard, though it was dismissed upon the ground that it was barred by 
limitation. This contention may at first sight appear to be supported by 
the roXio decidendi of the ruling of the Madras High Court in Venkatara - 
manaiya v. Ku,ppi{6) , which was followed by the Bombay High Court in 
Dhondi Jagannath v. The Collector of Salt Bevenue (4), but in my opinion 
those cases are inapplicable because there the object of withdrawing the 
appeal aimed at preventing the respondent, after the hearing of tbe appeal 
had commenced, from insisting upon his cross-objections. . Under such cir- 
cumstances, withdrawal of an appeal being a matter within the volition of 
the appellant, the Court was probably right in hearing the cross-objections 
notwithstanding the withdrawal. Here the plea of limitation is fatal to 
the hearing of the appeal upon the merits, and the plea has been taken by the 
respondents themselves, and being a plea in limine barring the hearing of the 
appeal upon the merits, we have given effect to it as we are bound to da 
under s. 4, Limitation Act, and have not heard the appeal upon the merits. 
Like the privilege of set-off in original actions, and I say this only analogi- 
cally, the Legislature has thought fit to confer upon the parties respondents 

(17 23 W R 57. (2) 23 W. R. 229. (3) N. W. P.. H. C. R., 1866, p. 23, 

(4) 9 B. 28. (5) 8 A. 551. (&J 3 M. H. 0. R. 302. 
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in appeal the right of being able to raise objections such as s. 561 con* 1888 
templates. The practical effect of such objections is that they are in them- May 8 & 9. 

selves appeals to be dealt with as such, but the privilege is qualified by very 

serious considerations. One consideration is that such objections are not APPEL- 
subject to the same period of limitation as appeals. In the next place, LATE 

[602] they may be argued as against the decree of the Court below itself, Civil 

although from that decree no appeal has been preferred. These rights were 

not intended to be used in such a fashion as to be available to the respon- 10 A 587 = 

dent who apparently accepted the terms of the decree of the Court of first 8 A.W.M. 

instance, and who never wanted to appeal therefrom, and it was only after (1888) 258. 

the opposite party had appealed that he raised objections. We have 

already held that the original appeal of the plaintiffs in the suit could not 

be heard on the merits, as it was barred by limitation, and were we to 

allow these objections to be dealt with now separately and irrespective 

of that appeal, we should be practically holding that an appellant who 

prefers an appeal long after the prescribed period of limitation, may confer 

upon the respondent the right of having an appeal of his own heard in the 

shape of objections under s. 561, Civil Procedure Code, although, if the 

original appeal was barred by limitation, a fortiori such objections ought 

to be barred also. 

I am of opinion that the ratio decidendi of the cases which I have 
cited applies as much to cases where an appeal is rejected or dismissed, 
as this appeal was dismissed by us yesterday, upon the ground that it 
could not be entertained because it was barred by limitation. 

It is therefore not necessary for us to enter into those objections, and 
they are rejected with costs. 

Straight, J. — I am of the same opinion. 

Appeal and objections dismissed. 


10 A. 602 = 8 A.W.N. (1888) 263. 

APPELLATE CIVIL. 

Before Mr. Justice Mahmood. 


Bhagwat Das ( Plaintiff ) v. Parshad Singh ( Defendant ) * 

[25th May, 1888.] 

Mortgage— Redemptum before expiration of term— Mortgagor entitled to redeem before 

expiration of term unless mortgagee can shoio that the term binds mortgagor 

Usufructuary mortgage . J 


No such general rale of law exists in India as would preclude a mortgagor 
from redeeming a mortgage before the expiry of the term for which the 
mortgage was incendod to be made, unless the mortgagee succeeds in showing 
that by reason of of the mortgage itself, the mortgagor is precluded 

from paying off the [603] debt due by him to the mortgagee. Where parties 
agree that possession of any property shall be transferred to a mortgagee bv wav 
of security and repayment of the loan for a certain term, it may be inferred that 
they intended that redemption should be postponed until the end of the term, 
though the creation of a term is by no means conclusive on the point. 

The term fixed for payment of a debt should be presumed to be a protection 
only for the debtor till a contrary intention is shown. 


tF., 137 P.W.R. 1903; R., 9 A.W.N. 135; 
126 P.L.R. 1908 ; 203 P.L.R. 1912 ; 


17 M.L.J. 
21 P.W.R. 


S3 (84) ; 16 C. P.L.R. 59 (63) 
1912J 


» 


Second Appeal No. 2283 of 1886 from a deeree of Maulvi Abdul Basit Khan 
Subordinate Judge of Mainpuri, dated the 18th September, 1886, eoufirming a deeree of 
Munshi Mata Prasad, Munsif of Etawah, dated the 8th July 1886. 
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th« S t Ult f ?”" d r pfclOD of a usufructuary mortgage made on 

Mah«™£ December, 1876, by two persons, Udifc Singh and Musammafr 
Maharaji, in favour of one Mohar Singh. On the 19bh of August 1878 

. e . *f-^r t ? ag ?5 s co ? ve yed their equity of redemption to Bbagwat Das, the 
p aintiff in fch ® suit. Both the lower Courts dismissed the suit, and on 
appeal to the High Court, the point for contention was whether or not the 
plain tiff was entitled to redeem the mortgage before the expiry of the 
stipulated period for redemption mentioned in the instrument of mortgage. 

li he l mafcerial clause in the instrument of mortgage, and the facts as 
the Court argUmenfcs of counsel are fully set forth in the judgment of 

Mr. G. T. Spankie , for the appellant. 

Mr. S. Sowell , for the respondent. 


JUDGMENT. 

Mahmood, J.— In order to explain the question of law which arises 
in this case it is necessary to state the following facts : 

On the 15th December, 1876, two persons, Udit Singh and Musammat 
Maharaji, borrowed a sum of Rs. 100 from one Mohar Singh, deceased 
(.represented in this litigation by the defendants-respondents) and executed 
a mortgage-deed in his favour. The nature of the mortgage was usufructu- 
ary, and under its terms the mortgagee was to be placed in possession and 
to appropriate the profits of the mortgaged property in lieu of interest the 
rate whereof is not specified in the mortgage-deed. The principal part of 
the deed, so far as the question in appeal is concerned, runs as follows : — 
e have now delivered the possession of the mortgaged zemindari 
share to the mortgagee. Neither shall we claim profits and mesne profits 
from the date of the mortgagee’s possession, nor shall the mortgagee claim 
interest on the debt. We shall pay the orineipal mortgage money in 1& 
yeais [asl &( xr-i-rahn arsa pandr ah [604]] bar as men ada karengen ) . If 
upon the stipulated promise we are unable to pay the mortgage-debt above 
mentioned, then whenever we repay the principal mortgage-money at the 
end of Jaith in any year, the mortgaged property shall be redeemed.” 

The mortgagee was accordingly placed in possession, and on the 19th 
August, 1 878, the aforesaid mortgagors, Udit Singh and Musammat 
Maharaji, executed a sale-deed whereby they conveyed their rights and 
Interests in the mortgaged property to the present plaintiff, Bhagwat Das. 

Upon the title so derived, the plaintiff instituted the present suit on 
the I5th June, 1886, with the object of obtaining possession of the mort- 
gaged property by redemption on payment of the sum of Rs. 109 
mortgage-debt above-mentioned. 

The only ground upon which the suit was resisted is that it was 
premature, inasmuch as it was instituted before the expiry of the term of 
15 years specified in the mortgage-deed of the 15th December, 1876. 

Both the Courts below in interpreting that document have arrived at 
the conclusion that the term of 15 years was binding as much upon the 
mortgagor as upon the mortgagee, and upon this ground they held that 
the right to redeem could not accrue before the expiry of the stipulated 
term of 15 years, and that the action was therefore premature and should 
be dismissed. 

From the decree of the lower appellate Court this second appeal has 
been preferred, and Mr. Spankie in arguing the case for the appellant has 
addressed a learned argument to me upon the contention, that, in the 
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first place, the Courts below have misconstrued the mortgage- deed, and in 
the next place, even if their construction be accepted to be correct, the 
plaintiff as representing the equity of redemption, is entitled to redeem 
the mortgage even before the expiry of the term of the mortgage ; because, 
as the learned counsel contends, such terms must be understood to be 
stipulations for the protection of the mortgagor, and so long as the mort- 
gagee receives all that is due upon the mortgage he cannot resist such 
a suit. 

This contention is opposed by Mr. Hoivell on behalf of the defen- 
dants-mortgagees, and the contention of the parties therefore [605} raises 
two points for determination ; one relating to the interpretation of the 
mortgage-deed, and the second as to the rule of law applicable to such 
suits. 

Upon the first of these points, having consulted the terms of the 
mortgage-deed in the original Hindustani, I am of opinion that the parties 
intended that the mortgage should continue at least for a period of 15 
years, after which it would become redeemable. The Hindustani words 
“arsa pandrah baras men ” may no doubt be interpreted to mean within a 
period of 15 years,” but followed as those words are by the phrase wadha 
par. ” at the promised time,” they cannot have any meaning other than 
that 15 years was the term fixed for the mortgage. Mr. Svankie's 
contention would involve the conclusion that the term of 15 years need 
never have been mentioned at all, as the mortgage was redeemable at any 
time according to his contention. I cannot give the parties credit for any 
such surplusage, there being nothing in the document to justify such a 
construction. On the contrary, as I have already said, the phrase wadha 
par , '* at the promised period,” must refer to the expiry of 15 years, for 
otherwise the sentence which immediately follows, which provides that 
in subsequent years the mortgage would be redeemable at the end of any 
Jaith, would also become superfluous. 

Then as to the latter part of Mr. Spanhie’s argument — I am not aware 
of any such general rule of law as would go the length of laying down that 
in all cases and in all circumstances the term for which a mortgage is 
executed is binding only upon the mortgage and that the mortgagor can 
enforce redemption even before the expiry of the stipulated period. A 
mortgage is only a kind of contract whereby certain rights and obligations 
are created as between the mortgagor and the mortgagee. Such rights and 
obligations may be subjected to any terms and conditions not prohibited 
by law, and the fixation of any particular period as the term of the 
mortgage or as the time when redemption is to take place is not such a 
stipulation as the law prohibits. Indeed, Mr. Spankie himself conceded 
that the term of 15 years mentioned in the mortgage-deed was binding upon 
the mortgagee, so as to preclude him from foreclosure or any other 
remedy which he may have for recovery of the mortgage- f606] debt 
before the lapse of that time. But the learned counsel argues that in the 
absence of any express covenant in the mortgage-deed to the effect 
that the same shall not be redeemable before the expiry of 15 yenrs, the 
presumption of law is that the term was intended only for the protec- 
tion of the debtor, i.e ., the mortgagor. 

I think there might have been considerable force in this contention, 
if the nature of the mortgage and the terms of the deed did not preclude 
it, The relation between the mortgagor and the mortgagee is that of deb- 
tor and creditor, and redemption is the process by which the debt due on 
the mortgage is paid ott'. When in such a contract of mortgage a term 
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of payment; is fixed, the ordinary rule would be the same as in regard to a 
term of payment fixed in any other kind of obligations of debt. Upon 

this point Pothier in his treatise on Obligations (Vol. I, p. 132) has the 
following : — 

“ It remains to observe, concerning the effect of a term, that being 
presumed to be inserted in favour of the debtor, the debtor may very well 
defend himself from payment before the expiration of the term, but the 
creditor cannot refuse receiving if the debtor is willing to pay, at least 
unless it appears from the circumstances that the term was appointed in 
favour of the creditor, who is the holder, as well as of the debtor.” 

This, then, being the general principle, X have to consider how it is 
applicable to mortgages. In Vadjuv. Vadju (l) Westropp, C. J., following 
the authority of Brown v. Cole (2) and some Indian cases, held that the 
right of redemption and the right of foreclosure are co-extensive, in the 
absence of any stipulation, express or implied, to the contrary, and that in 
such cases when a day is fixed for payment, the mortgagor is not at liberty 
to insist on redemption before the expiration of the period named. In that 
case the mortgage deed stipulated that the mortgagor would pay the mort- 
gage-debt within ten years and redeem the mortgaged property, and the 
suit having been brought before the expiry of that term, the learned Chief 
Justice held that the suit was unsustainable because prematurely institu- 
ted, and that the mere use of the word within" was not a sufficient indi- 
cation of the intention of the parties that the mortgagor might redeem in 
a less oeriod than the ten years mentioned in the mortgage-deed. The same 
aues [607] tion was considered by Turner, C. J., in Sri Raja Setrucherla 
Ramabhadra Raju Bahadur v. Sri Raja Vairicherla Surianarayanaraju 
Bahadur (3) upon somewhat broader principles than the rule of the 
English law as to the right of redemption and the right of foreclosure being 
presumed to be co-extensive, with reference to the period mentioned 
in the mortgage-deed for payment of the mortgage-debt, and the ratio ‘ 
decidendi adopted in that case seems to me to be scarcely in full accord, 
upon minor points, with the views upon which the judgment of Westropp, 
C. J., in Vadjuv. Vadju (4) proceeded. To put the matter briefly, the general 
effect of the Bombay case is to lay down that the mere fixation of a term 
for paying off the mortgage-debt is to be presumed to be binding as much 
upon the mortgagor as upon the mortgagee unless the contrary is clearly 
shown, whilst the effect of the Madras case is that where the mere fixation 
of the term occurs in a mortgage-deed, the presumption is that the date is 
fixed for the convenience of the debtor, and that he may repay the debt at 
an earlier period, unless the mortgagee could show that any such stipula- 
tions existed between him and the mortgagor as would debar the latter from 
redeeming the mortgage before the expiry of the term mentioned in the 
mortgage. In other words, whilst Westropp, O. J., would have the presump- 
tion as to the binding effect of the term of mortgage in favour of the 
mortgagee. Turner, C. J., would presume in favour of the mortgagor that 
the mortgage was redeemble at any time, unless the mortgagee could show 
from the nature of the mortgage or other circumstances that redemption 
should not be allowed before the expiry of the time mentioned in the 
mortgage-deed. The two cases are, however, undistinguishable so far as the 
result is concerned, because in both cases the mortgage appears to have been 
of a usufructuary nature, in which the term of the enjoyment of the posses- 
sion of the mortgaged property seems to have formed a substantial part of 

(1) 5 B 22. (2) 14 Sira. 427, (3) 2 M. 314. 
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the terms of the mortgage itself, as was also the case io Soorjun Chowdhry 
v. Imambundee Begum (1). The same principle, however, appears to have 
been extended by a Division Bench of this Court in Raghubar Dayal v. 
JBudhu Lai (2) to simple mortgages or hypothecation bonds in which a 
term of years is stated as the period of payment of the mortgage-debt, and 
in doing [608] so the learned Judges se6m to have adopted in its integrity 
the rule laid down by Westropp, C. J., in Vadju v. Vadju (3), where, as I 
have already said, the nature of the mortgage being usufructuary, the period 
of enjoyment of possession by the mortgagee would form a substantial part 
of the contract, lending force to the contention that such possession and 
enjoyment could not be put an end to at the will of the mortgagor before 
the expiry of the term for which the mortgage was made. 

Having so far referred to the principal rulings bearing upon the subject 
I have no hesitation in adopting the ratio decidendi upon which the judg- 
ment of Turner, C. J., in Sri Raja Setrucherlar Ramabhadra Raju Bahadur 
v. Sri Raja Vairicherla Surianarayanaraju Bahadur (4) proceeded, for. as I 
understand, that judgment enunciates no such rigid principle as that 
adopted by Westropp, C. J., in Vadju v. Vadju (3) that redemption and 
foreclosure are co-extensive in the absence of any stipulation to the 
contrary. 

I have already said that the relation between a mortgagor and mort- 
gagee is that of a debtor and creditor respectively, the main distinction 
between a simple debt and a mortgage-debt being that, whilst in the former 
case the obligation to pay the money is a simple personal obligation, in the 
latter a security of property is given as the means whereby such obligation 
is to be discharged. The difference rests, not in the essence of the con- 
tract but in the modus operandi agreed upon by the parties in respect of 
discharge of the obligation of the debt. In the case of a simple debt, the 
law provides a suit resulting in a simple money-decree to be executed or 
enforced in such manner as the rules of procedure for the time being 
prescribed. In the case of a mortgage-debt, the remedies of the mortgagee- 
creditor for realising his debt may lie either in foreclosure, or in obtaining 
possession of the mortgaged property, or in bringing such property to sale, 
according as the terms of the mortgage contract itself may be. But 
whether the debt is a simple money-debt or a debt secured by mortgage, 
one element is common to them all, namely, that before the obligation can 
be extinguished it must be discharged by payment or by such other 
methods as are appropriate to the nature of the obligation. 

[609] This being the common element of the obligation to pay a debt, 
the fixation of any particular period for discharge of the obligation must: 
necessarily be governed by the same principles. Parties to a contract of 
debt, as indeed parties to any other class of contracts, are at liberty to enter 
into any stipulations as to the time, place, and mode of discharging such 
obligations so long as such stipulations are consistent with the law of the 
land where they are made. The fixation of a period for discharge of a debt 
is nothing more or less than one kind of such stipulations, and I am not 
aware of any rule of law which would prohibit a debtor from stipulating 
that the debt should not be demandable from him before the expiry of 
particular period, nor of any rule which would prohibit a creditor from 
stipulating that the debt due to him will not be received bv him till after 
•the expiry of any particular period. Where such stipulations are already 
•expressed no such difficulties arise as those in this case, for, if hero the 

(1) 12 W.R. 527. (2) 8 A. 95. (3) 5 B. 22. (4) 2 M. 314. 
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mortgage-deed of 15th December, 1876, expressly stated that the mortgagor 
could not redeem the mortgage before the expiry of the 15 years term 
mentioned therein, this litigation would probably never have been com- 
menced. But the mortgage-deed contains no such stipulation in express 
language, and the Courts have to decide whether any such stipulation was 
implied in the contract of mortgage. 

In the present case I am of opinion that because the terms of the 
mortgage itself do not expressly state that the mortgage shall not be re- 
deemable (that is, the mortgage-debt shall not be paid off) before the ex- 
'pirv of the 15 years mentioned therein, it rested upon the mortgagee to 
show that he is entitled to decline to receive payment of the mortgage-debt 
before the expiry of that period. With all respect due to the ruling of 
Westropp, C. J., in Vadju v. Vadju (1) which was followed by a Division 
Bench of this Court in Raghubar Dayal- v. Budhu Lai (2), I am of opinion 
that no such general rule of law exists in India as would preclude a mort- 
gagor from redeeming a mortgage before the expiry of the term for which the 
mortgage was intended to be made, unless indeed the mortgagee succeeds in 
showing that by reason of the terms of the mortgage itself the mortgagor is 
precluded from paying off the debt due by him to the mortgagee, and, to- 
use the [610] language of Turner, C.J., in Marana Ammanna v. Pendyala, 
Peru-botidu (3), “ it requires a clear expression of intention to deprive 
a mortgagor of his right to redeem at any time on payment of the debt.” 
I respectfully think that the rule that the right of redemption and the right 
of foreclosure are co-extensive and coincident, as to the time when these 
rights may be respectively exercised by the mortgagor and the mortgagee, 
is not a rule recognised by the law of mortgage, at least in this part of the 
country. As I take the law, both these rights rest upon the terms of the 
mortgage itself, and considering that the juristic reasoning as stated by 
Pothier requires that a term fixed for payment of a debt should be 
presumed to be a protection only for the debtor till the contrary is shown, 
I hold that in this case it rested upon the mortgagee to show why he is 
justified in declining to accept all that is due to him upon the mortgage, 
though the offer of such payment is made before the period of 15 years 
at the end of which the mortgagor, at the time of the mortgage, as 
interpreted by me, expected to be able to pay off the mortgage-debt. 

But whilst holding these views upon the principles of law applicable 
to such payment of debts, I am of opinion that in the present case the 
mortgagee has succeeded in showing that, by reason of the very nature of 
the mortgage and the circumstances of the contract, he is entitled to 
resist redemption on the ground that the period of 15 years mentioned 
therein must be taken to form a material part of the contract itself, and 
to have been named not only for the protection of the mortgagor-debtor 
but also for that of the mortgagee-creditor. The mortgage was of a 
usufructuary character, in which no rate of interest on the mortgage-debt 
was specified, and the mortgagee, whilst entitled to possession and the 
appropriation of profits in lieu of interest, had to run the risk of appropria- 
ting only such profits as he could recover during the period of his 
possession of the mortgaged property, so that, to use the words of Turner, 
C. J., in the case already cited, “ the continuance of the enjoyment of the 
mortgaged property for a prescribed period forms a material part of the 
contract,” and “ it would be inequitable to deprive the mortgagee of tbis- 
right on the mere ground that the contract was one of mortgage ;” and I 
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agree with [611] what was said by him in the same case that ' where parties 
agree that possession of the property shall be transferred to. a mortgagee 
for a certain term it may be inferred that they intended that redemption 
should be postponed until the end of the term,” though “ the creation 
of a term is by no means conclusive on this point.” 

In this view of the case I am of opinion that the lower Courts were 
right in interpreting the terms of the mortgage-deed of the 15th December* 
1876, and that they were right in holding that this suit for redemption, 
whi^h was brought before the expiry of the term of 15 years stipulated as 
the promised date of redeeming that mortgage, was premature and, as 
such, not sustainable. 

I dismiss this appeal with costs. Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


Girdhar Lad and others ( Plaintiffs ) v. Bhola Nath and others 

{Defendants).* 1.14th June, 1888.] 

Mortgage— Usufructuary mortgage —Covenant by the mortgagor to pay the mortgagee 
arrears of rent due at the time of redemption— Payment by mortg i gee of arrears of 
revenue— Right of mortgagee to re imbursement before redemption — Act IV of JLe82 
( Transfer of Property Act), s. 72 (b). J 

On the 27th August 1883, M and B jointly executed two usufructuary mortga- 
ges for the sums of Rs. 3,030 and 5,003 respectively in favour of the defendants. 
On the 24th March, 1886, the mortgagors execute I another usufructuary 
mortgage in favour of the plaintiffs for Rs. 15,000, entitling them to possession 
of the property mortgaged. The second mortgagees instituted a suit to redeem 
the prior mortgages by depositing in Court the principal sum of Rs. 8 000. 
The defendants urged that a sum of Rs. 4 000 was due to them besides the 
principal amount, without payment of which the property in suit could not be 
redeemed. The Court found that a sum of Rs. 493-15-9 only composed of 
certain arrears of rent, and an item of arrears of Government revenue paid by 
the defendants, was due to them, and decreed redemption of the property on 
condition of payment of the aforesaid sum. Both the parties appealed. 

Held that the items of arrears of rent were recoverable under the covenant 
contained in that behalf in the mortgage deeds ; as to the item for arrears of 

Government revenue, n was clear th it unless this revenue was du'v paid the 

whole estate might have boon sold to realise it, thereby putting an end to all the 

rights of tho mortgagors and mortgagees ; and therefore upon the general 

principles of law upon which the doctrine of salvage and subrogation proceeds 

persons in the position of mortg igeos in possession are entitled to claim that suni 

before the property which they saved from sale for arrears of revenue could bo 
redeemed. 

[612] Held further, that s. 72 of the Transfer of Property Act only reproduces 
the rales of law which Courts of justice iu ludia have uuiforuily adopted. 

CApp., 22 B. 440 (445) ; R., 13 A. 195 (199) = 10 A.W.N. 228; 28 A. 593 (597)=3 
A.L.J. 435 = A, W.N. (1906) 150 ] 1 ' 

The facts of this case arc stated in the judgment of IVIahmood, J. 

Mr. D. Banerji and Pandit Moti Lai , for the appellants. 

Munshi Newell Behari Bajpai, for the respondents. 


* ?l£?t Appeal, No. 101 of 1887, from a decree of Maulvi Saiy id Farid-ud-din 
Ahmad Khan, Subordinate Judge of Agra, datod tho 28th March. 1887. * 
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JUDGMENT. 

MAHMOOD, J. — The facts of this case are simple, and may be briefly 
stated for the purpose of disposing of this appeal. On the 27th August, 
1883, Musammat Bibi Makundi Dei and Bishambhar Nath executed a 
mortgage-deed, whereby they mortgaged the property now in suit to Dhani 
Bam and Chakkhan Dal for a sum of Rs. 3,000, and the mortgage was of 
a usufructuary character, Among the covenants contained in the mort- 
gage-deed was the following : — 

“At the time of redemption, we shall pay along with the mortgage- 
money whatever amount of arrears of rent may be found due from tenants 
at that time. The mortgagees shall, to the best of their abilities, take care 
of the fruitful and unfruitful trees.” 

On the same date the aforesaid Bibi Makundi Dei and Bishambhar 
Nath executed another usufructuary mortgage-deed in favour of the same 
defendants for a sum of Bs. 5,000, under exactly the same conditions, 
including the covenant as to payment for arrears of rent which I have 
already above-mentioned. 

On the 24th March, 1886, the aforesaid mortgagors, Bibi Makundi 
Dei and Bishambhar Nath, executed another usufructuary mortgage-deed 
in favour of the present plaintiffs, Lala Girdhar Dal, Shigopal and Badha 
Kishen, for a sum of Bs. 15,000, entitling the second mortgagees to 
possession of the property in suit. 

These second mortgagees have come into Court in this case with the 
object of redeeming the two mortgages of the 27th August, 1883, and 
their claim as such is maintainable, because they are puisne incumbrancers 
seeking to redeem an earlier incumbrance. 

The suit was resisted by the first mortgagees upon various grounds ; 
but those which we have to consider in connection with this appeal are 
that over and above the principal sum of Rs. 8,000 which formed the con- 
sideration of the two mortgages of [613] even date, namely, the 27th 
August, 1883, a sum of about Rs. 4,000 was due to the mortgagees, and 
that without the payment of such sum no redemption could take place. 

The Court of first intance in dealing with this litigation has decreed 
the claim for redemption, holding that besides the principal sum of 
mortgage-money of Rs. 8,000 which had already been deposited by the 
plaintiffs under the special provisions of the Transfer of Property Act, the 
sum of Rs. 498-15-9 was still due under the two mortgages of the 27th 


August, 

1883. This sum consisted of four items, which 

were 

the follow 

ing : — 


Bs. 

a. 

P- 

1 . 

Arrears for 1292 and 1293 F. on account of 





mauza Ataus 

165 

3 

6 

2. 

Arrears for 1292 and 1293 F, on account of 





mauza Khaki 

122 

2 

0 

3. 

Arrears for 1293 F. on account of mauza 





Khutwari 

68 

1 

9 

4. 

Government Revenue for the village 

143 

8 

6 


Total Rs. 

498 

15 

9 


The lower Court upon this finding held that before the plaintiffs could 
sue for redemption as puisne mortgagees they were bound to pay up not 
only the principal sum of Rs. 8,000, but also this additional sum of 
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Be. 498-15*9 which I have mentioned above; and that Court also directed 
that the expenses incurred by the plaintiffs should be recovered from 
the defendants. 

From this decree this first appeal has been preferred by the plaintiffs ; 
and the main contention which has been pressed upon us by Mr. Banerji 
is that the decree of the lower Court is wrong in so far as it renders the 
decree for redemption subject to the payment of the aforesaid sum of 
Rs. 498-15-9. In supporting the appeal the learned counsel relies upon 
the terms of the mortgages of the 27th August, 1883, and he contends 
that inasmuch as those mortgages did not mention anything expressly as 
to the payment of any sum of money due over and above Rs. 8,000, which 
was the amount of the principal mortgage-money, therefore the pavment 
[614] of this additional sum could not be made a condition precedent to 
a decree for redemption. 

I am of opinion that this contention is unsound. In the first place, 
so far as the first three items above mentioned by me are concerned, there 
is a distinct clause in the mortgages of the 27th August. 1883, which 
entitles the mortgagees to claim the arrears of rent as a part and parcel 
of the mortgage-money, or, to say the least, such arrears of rent (to use 
the words of the deed itself), as would be found due from tenants at that 
time, became in fact part and parcel of the mortgage-money itself, and the 
decree of the Court below was sound. 

As to the 4th item, the Government revenue amounting toRs. 143-8-6. 
it is true that this sum was a sum paid by the mortgagees in respect of 
arrears of revenue antecedent to the 27th August, 1883, but the revenue 
fell due after this mortgage. It is clear that unless this revenue was duly 
paid not only would the mortgagees lose their rights but the mortgagors 
themselves would also cease to have any right in the property ; because 
arrears of revenue may result in a sale such as would put an end to all the 
rights, not only of the first mortgagees, as well as of the second mortgagees, 
but also to the mortgagors’ rights. Uuder these circumstances, though the 
terms of the mortgage-deed of the 27th August, 1883, are silent upon the 
point, yet the general law upon which the doctrine of salvage and subro- 
gation proceeds, and the principles of which have been uniformly adopted 
by the Courts of India, lays down that persons in the position of the pre- 
sent defendants as mortgagees in possession are entitled to claim that sum 
before the property which they saved from sale for arrears of revenue, 
could be redeemed. Such a right no doubt cannot be exercised by a per- 
son not interested in the property. But here there is no question that 
these two mortgages gave to the defendants in this action such interest in 
the property as would entitle them to spend the money to save that pro- 
perty. 

It is not necessai y to decide whether this particular case is governed 
by the specific rules contained in the Transfer of Property Act, because 1 
am of opinion that the rules contained in s. 72 of that enactment only 
reproduce the doctrines which the Courts of [615] justice in India have 
uniformly adopted, and it reproduces the older law. Clause (6) of s. 72 
read with the earlier part of the section enacts: — “When, during the 
continuance of the mortgage, the mortgagee takes possession of the 
mortgaged piopeity, he may speuil such money as is necessary — (b) for 
its preservation from destruction, forfeiture or sale; ” and the antenenulti- 
mate paragraph of that section goes on to say he “ may, in the absence of 
a contract to the contrary, add such money to the principal money, at the 
rate of interest payable on the principal, and where no such rate is fixed, 
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afc the rat© of 9 per cent, per annum. ” So far as the question of the rate 
of interest is concerned, it is not necessary to determine it ; because no 
interest is claimed upon Rs. 143-8-6 paid as arrears of revenue. But I 
hold that the principle to which 1 have alluded entitles the defendants- 
mortgagees to make that a part and parcel of the mortgage-money, the 
payment whereof should be a condition precedent before they are ousted 
from the mortgaged property. 

Under these circumstances I am of opinion that this appeal No. 101 
of 1887 fails and should be dismissed. 

(The learned Judge then proceeded to dispose of the connected appeal 
preferred by the defendants, and to dismiss the sane, ordering that both 
appeals should be dismissed without costs of the High Court.) 

STRAIGHT, J . — I entirely concur. Appeals dismissed. 


10 A. 613 = 8 A.W.N. (1888) 239. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Kauri Thakurai ( Defendant ) v. Ganga Narain Lal and others 

(Plaintiffs) * [15th June, 1888.] 

landholder and tenant — Agreement by occupancy tenant to relinquish his holding — 
Agreement not enforceable — Suit for specific performance of agreement — Jurisdiction 
of Civil Courts. 

The defendant, who was a tenant with a right of occupancy in the land cul- 
tivated and held by him, executed a kabuliat in respect of the said land in favor 
of the plaintiffs (his landlords*, agreeing that on the expiry of the term fixed in 
the kabuliat he should have no claim to retain possession of the cultivatory 
holding, but that he should give it up. Plaintiffs sued for ejectment of the 
defendant on the basis of the [616] agreement, and obtained a decree from the 
lower appellate Court. On second appsal by the defendant. 

TTeld that inasmuch as the plaintiffs sought to enforce the covenant con- 
tained in the kabuliat in such a manner as to extinguish the rights of occupancy 
found upon the facts of the case to have been acquired by the defendant in the 
land in suit, such suit must fail, as opposed to the policy of the law as shown in 
the provisi ms of s. 9 of the Rent Act (Act XII of 1881). Such a tenant may be 
ousted from bis holding by enforcement of the remedies given in that behalf in 
s. 95 {d) and (/), but not in the manner sought by the plaintiff in this action. 

The plaintiffs in this case were the zamindars of mauza Kahkaha in 
the district of Gorakhpur. The defendant was a tenant with rights of occu- 
pancy in certain land situate in the mauza. It appeared that previous to 
the mutiny in 1857, the defendant was admittedly a person who owned 
the mauza,but owing to his misconduct during the disturbances of the 
mutiny, his rights and interests in the mauza were confiscated by Govern- 
ment ; and the proprietary rights therein came to the plaintiffs by right of 
purchase. 

On the 29tn June, 1874, the defendant executed a kabuliat in respect 
of the land in suit in which he agreed to relinquish it at the end of five 
years, the wording of the clause being to the following effect : “ On the 

expiry of the term he (defendant) shall have no claim or excuse for retain- 
ing possession of the cultivatory holding, but he shall give it up.” This 

* Second Appeal, No. 62 of 1897, from a decree of Maulvi Shah Ahmad-ulla Khan, 
Subordinate Juige of Gorakhpur, dated the 10th Daoember, 18S6, reversing a decree of 
Maulvi Ahmad HusaiD, Munsif of Bansgaon, dated the 21st August, 1886. 


414 



< VI.] KAURI THAKURAI V. GANG A NARAIN LAL 10 All. 618 

kabuliat appears to have been preceded by a decree of the Revenue Court 
passed in 1870 in favour of the plaintiffs ordering ejectment of the defend- 
ant from the land in suit, but there was no evidence to show that the 
defendant had ever beeu ejected ; on the contrary he continued to pay rent 
to the plaintiffs and remained their tenant, till at the last settlement he 
got his name recorded as a tenant with rights of occupancy in respect of 
the land in suit. Tne plaintiffs then brought this suit in the Court of the 
Munsif of Bansgaon for possession of the land, basing their claim on the 
agreement contained in the aforesaid Icabuliat. 

The defendant contended that the suit was not cognizable by the 
Civil Court; that he had been in continuous possession of the land for 
more than 12 years, and had thereby acquired rights of occupancy in the 
land in suit, and that the agreement in the kabuliat to surrender the land 
after five years was void in law. 

[617] The Muusif, holding that the suit was cognizable in the Civil 
Courts, dismissed it on the ground that the agreement in effect was a 
transfer of the defendant’s rights of occupancy, and that as such a transfer 
was prohibited by s. 9 of the Rent Act (XII of 1881), the agreement was 
not enforceable. On appeal by the plaintiffs the Subordinate Judge gave 
them a decree, holding that the agreement did not operate as a transfer 
of the right of occupancy, and was enforceable at law. He referred to Lalji 
v. Nuran (1). 

The defendant appealed to the High Court. 

The Hon. Pandit Ajudhia Nath and Munshi Bam Prasad for the 
appellant. 

Munshi Madho Prasad , for the respondents. 

JUDGMENT. 

Brodhurst and MahmOOD, JJ.— The plaintiffs in this case are 
admittedly the zamindars of the land in suit, and the defendant, Kauri 
Thakurai, is admittedly a person who formerly owned the village, and was 
in cultivation of certain lands, when, in consequence of his misconduct 
during the disturbances of the mutiny of 1857. his rights and interests in 
the village were confiscated by Government, and the proprietary rights 
name by purchase to the plaintiffs. 

The plaintiffs came into Court alleging that a few years after the 
confiscation the defendant-appellant was ousted, and that, by an agree- 
ment or kabuliat. dated the 29bh June, 1874, executed by the defendant, 
the latter agreed to cultivate those lands for a period of five years, and in 
executing that document entered into a covenant that after the lapse of 
five years he, the defendant, would vacate the land. 

It appears from the judgment of the lower appellate Court that the 
agieement or kabuliat continued, and the defendant remained upon the land 
as a tenant paying rent to the plaintiffs. The kabuliat above mentioned 
appeals fiom the same judgment to have been preceded by a Revenue 
Court s decree, passed in 1870, for ejectment of defendant ; but, as 
Mr. Bam Piasad for the appellant states, there is not a particle of evidence 
to show that the decree for ejectment was executed, or that the defendant 
was ousted from the landin suit. On the other haud, it is conceded that he 
I.618J continued to pay rent to the plaintiffs, and, for all purposes, to 
oooupy the status of a tenant towards the landlord. 

(1) 5 A. 108. 
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The plaintiffs appear to have made an application to the Revenue 
Court in respect of the mutation of names, with the object of having it 
recorded that the status of the defendant was not that of an occupancy- 
tenant, but only that of a tenant at will. Oq the 24th December, 1885, it 
was decided by the settlement officer that the defendant’s position was 
that of a tenant with a right of occupancy, inasmuch as he had cultivated 
the land continuously for a period exceeding twelve years, and that 
decision was upheld by Mr. LaTouche, as the Court of appeal, on the 14th 
April, 1886. In that judgment it was found that “the parties admitted- 
the status of the defendant to be that of an occupancy-tenant, he having 
cultivated the land for more than twelve years.” 

The present suit was begun on the 16bh June, 1886, in the Civil 
Court hv the plaintiffs-zamindars, with the object of enforcing the covenant 
contained in the kabuliat of the 29th June, 1874, whereby the defendant 
had covenanted, in taking the lease, that he would vacate the land at the 
end of five years. Some argument has been addressed to us as to whether 
or not such a suit was one cognizable by a Court of civil jurisdiction as 
distinguished from a Rent Court, within the meaning of s. 95 of the Rent 
Act (XII of 1881). Mr. Ram Prashad argued that the nature of the suit 
was such as was contemplated by clauses ( d ) and (/) of s. 95 of Act XII of 
1881, but we are of opinion that this contention is unsound, because here 
the nature of the prayer in the plaint was not that of eiecbment r but it was 
a prayer which required consideration whether the covenant contained in 
the kabuliat of the 29th June, 1874, could be regarded as valid. The suit 
was therefore of a civil nature, and in this view we are supported by the 
ruling in Lalji v. Nuran (1), to which the lower appellate Court has also 
referred. 

The same ruling has, however, been understood by the lower appellate 
Court as justifying the conclusion that because the present defendant 
in executing the kabuliat of the 29bh June, 1874, promised to vacate the 
land at the end of five years from that date, therefore he should be so 
ejected. One of us was a party to that [619] judgment, and, reading 
the ruling as we do, we are of opinion that the case is no authority for 
maintaining that where a person already possessing a right of occupancy 
promises to vacate the land at some future period (in this case it was five- 
years), such action is to be regarded as a contract of relinquishment. All 
that the case laid down was that an occupancv-tenant, or indeed any kind 
of tenant, could, if he pleased, leave the land alone and relinquish it so as 
to render the right of the landlord available to him for the purpose of 
securing the cultivation of the land. 

Here it was admitted before the settlement officer by the respondents 
in the case to which reference has already been made, that the defendant 
was an occupancv-tenant at the time when the kabuliat of the 29bh June, 
1874, was executed. Such right no doubt depends on continuous cultivation 
extending beyond twelve years, and in giving rise bo the right the provi- 
sions of s. 6 of the old Rent Act (X of 1859.) were no doubt applicable. 
But at the time when the kabuliat was executed, namely, the 29th June, 
1874, there existed the Rent Act (XIII of 1873), the policy of which enact- 
ment was to prevent the extinction of occuDancy-tenure, so much so that 
s. 9 of the enactment, reproduced in Act XII of 1881, prohibited transfer 
of such tenures ; or, in other words, continued the right of occupancy to 
one who would hold on to the land and continue to cultivate it. 

(1) 5 A. 103. 
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. not therefore a ease in which there has been any actual 

relinquishment of the tenure by the defendant, because, as a matter of fact, 
he has not relinquished the tenure. This is not a case in which the relation 
of landlord and tenant between the parties is denied by either of the 
parties to the litigation. This is a case in which the right of landlord 
a °d tenant being admitted, the plaintiffs seek to enforce the covenant con- 
tained in the kabuliat of the 29th June, 1874, in such a manner as to 
extinguish the rights of occupaucy which are found, upon the facts of the 
case, to belong to the defendant. 

In oui opinion such a suit cannot prevail. The policy of the law was 
to make occupancy-tenures firm, to give fixity of tenure to those who had 
cultivated the land for a period exceeding twelve vears, and there are 
provisions in the Rent Act of 1859, as also [ 620 ] in the Rent Act of 
1873 and again in the presont Rent Act of 1881, which go to show that 
such tenures are regarded with care by the Legislature, and that the 
ouster of persons having rights of occupaucy is not to be allowed even 
where persons having such rights promise to relinquish the land under an 
agreement such as that of the 29th June, 1874. The Court therefore could 
not have enforced the ejectment of the defendant. The Court of first 
instance was therefore right in dismissing the claim as to the enforcement 
of the forfeiture clause of the kabuliat of the 29th June, 1874. 

Mr. Madho Prasad, in defending the appeal, has asked us to remand 
the case for trial of the specific question as to whether or not the decree 
of 1870 was ever executed, and as to the various questions arising from it 
with reference to the rights which the plaintiffs as zamindars may have 
m connection vvith the land and against the defendant-appellant. We 
are of opinion that the relation of landlord and tenant being admitted’ 
proved, and shown in the case, and also the kabuliat of the 29th June’ 

lu 7 n- bh ® * round of ^ hich aloDe such a suit could be maintained in 

e Civil Court, the remaining questions as to whether the defendant could 

be ousted is a matter, not for the Civil Court to determine, hut for the 
Rent Court to deal with There may be such remedies as clauses (d) 
and yf) or s. 95 of Act XII of 1881 contemplate, ai^d those remedies may 
stiW be open to the plaintiffs-respondents. They may, having admitted 
the defendant to be their tenant, either seek to enhance the rent or seek 
to recover payment of such rent, or upon failure of such payment to 

!nr C0 f a f m 9 n V , TheSe are questions for the Rent Court 

a ^ .I™*; fche 0l . vl1 C '° urfc ’ and we are not concerned with them. The 
result of this view is to decree the appeal, and reversing the decree of the 

iors in P an th« w 1 fchat of . fcbe Courto-of first instance with 

costs in all the Courts. We order accordingly. 

Appeal alloived. 
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APPELLATE CIVIL. 

[621] i Before Mr. Justice Brodhurst and Mr. Justice Mahmood. 


UPMANI Kuar ( Plaintiff ) v. Ram Din and others {Defendants)* 

[18th June, 1888.] 

pre-emption — Wajib-ul-arz — Clause fixing price in case of sale to a co sharer — Agree- 
ment running with the land — Pre-emptor entitled to take property on payment of 
price fixed in wajib-ul-arz. 

The pre-emptive clause in the wajib-ul arz of a village contained the provi- 
sion that the right of pre-emption could be enforced on payment of such sum as 
would represent the “ kimat i-muravvajah” that is, according to current rates, 
A suit for pre-emption was brought against the vendor and vendee of a certain 
fractional share in the village, and the plaintiff claiming th6 benefit of the above 
provision disputed the price entered in the sale deed as the proper price for the 
share according to current rates. 

Held , following Karim Bakhsh Khan v. Phula Bibi (1), that a co-sharer was 
entitled to purchase the share sold at a price to be ascertained according to the 
rule in that behalf contained in the wajib-ul-arz and the condition in the wajib- 
ul-arz regarding the price to be paid for the share sold was binding on the land 
and therefore binding on the stranger vendee. 

£R.. A.W.N. (1908) 98 J 

The plaintiff in this case, Musammat Upraani Kuar, and the defend- 
ant, Khurshed Jahan, were co-sharers of the village Makbapur in the 
district of Azamgarb. The defendant, Khurshed Jahan, by a sale-deed 
dated the 21st May, 1885. sold a nine pies share in the village to the other 
defendants Ram Din and two others for the sum of Rs. 825, which was 
entered in the sale-deed as the price. The covenant of the village wajib - 
ul-arz relating to enforcement of the right of pre-emption contained the 
following provision for assessment of the price, viz., that the right of pre- 
emption could be enforced on payment of such a sum of money as would 
represent the “ kimat-i-muravvajah ,” that is, price according to current 
rates. The plaintiff in€tituted this suit to enforce his right of pre-emption 
in respect of the share sold by the defendant, Khurshed Jahan, and con- 
tended that the price entered in the deed of sale, viz., Rs. 825, was 
fictitious and that the same should be calculated with reference to the rule 
for ascertaining the price as laid down in the pre-emptive clause in the 
wajib-ul-arz , and he maintained that Rs. 350 would be the real price. 

The Munsif of Azamgarh, finding that the plaintiff had failed to prove 
either that the market value of the property was only [622] Rs. 350 or 
less than Rs. 825, accepted the latter sum as the “ correct amount of the 
consideration money,” and accordingly decreed the claim for pre-emption 
in favour of the plaintiff, subject to payment of Rs. 825. 

The plaintiff appealed to the District Judge of Azamgarh, who dis- 
missed the appeal. The main part of his judgment was as follows : — 

“ The lower Court did not hold the wording of the wajib-ul-arz as 
binding upon the parties ; and I agree in this view of the lower Court ; 
besides this, there is no reliable evidence that only Rs. 350 were paid, so if 
plaintiff wishes to buy the property, she must do so for Rs. 825.” 

• Second Appeal, No. 252 of 18S7, from a decree of J. M. C. Steinbelt, Esq., District 
Judge of Azamgarh, dated the 30th November, 1886, confirming a decree of MunBh* 
Nehal Chand, Munsif of Azamgarh, dated the 16th July, 1886. 

(1) 8 A. 102. 
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W,,Tr" P “ app ? a,ed to the H ‘R h Court, and contended that the 

WIA ,?/ r erred - laW L ln not aJ °P tin ff the rule laid down in the 
wajib-ul-arz for ascertaining the price. 

? T h „° f , aa j s , of „ tbe case a ™ further stated in the judgment of the Court. 
Mr. ^6duf and Munshi Madho Prasad, for the appellant. 

Pandit Moti Lai (for Munshi Juala Prasad), for the respondents. 

ORDER OP REMAND. 

Mahmood, J.— The property to which this litigation relates is a 
nine pies share in mauza Makhapur, of which the plaintiff and the 
defendant. Rhurshed Jahan, were co-sharers. On the 21st Mav 1885 
Rhurshed Jahan executed a sale-deed in favour of Ram Din and' other 
defendants, whereby he sold the above mentioned nine pies share for a 
price which is stated id the sale-deed to be Rs. 825. 

The plaintiff thereupon instituted this suit to enforce her right of 
pre-emption in respect of the above mentioned sale, and in her claim she 
alleged that the sum of Rs. 825 had fraudulently and cohesively been 
enteied in the sale-deed to defeat her right of pre-emption ; that the price 
actually paid was only Rs 350; that according to the pre-emntive clause 
of the wajib-ul-arz of the village the right of pro-omption could be enforced 

SUC • sum ° f T° ney as would represent the “ kimat-i-murav- 
that is, price according to current rates ; that such current rate 

FbIr- 1° Cal . euIate tbe prl0 “ afc ® a P Das cent, profit; and to support her 
L623J contention she produced a bujharat of 1292 Fasli showino f u 

annual profits of the nine pies share amounted to E« 21 1 8 ° 

The suit was resisted by the vendor KhurshorT To ha a \ t a 

the allegation that he sold the property for Rs. 825 after the plaint i*ff had 
refused to purchase the share. Ram Din and A P aintm Pad 

took the same plea, and they further pleaded that the market* valuTof the 

SKtt 8U,t WaS BS - 825 ' Whi ° h they bad paid « ‘be consideration" of 

. C ° Urfc °/ first lnatian ce held that refusal bv the niaintiff to Dur 

chase the property was not proved ; that the nlainHtf P 

either that the market- value of the property las only £ sin nr 1° 

Rs. 825; that this last sum must; thereto™ be taken ?? t Z ^*1 
amount of the consideration-money and the same should K r conect 
plaintiff." The Court accordingly decreed the Xi- f 6 pald . by the 
ject to payment of Rs. 825. f ° r P‘' e e “ p ‘'on sub- 

From this decree the plaintiff appealed to the lower appellate Court 
upon grounds which impugned the judgment of the appellate Court 

amount of Durehase-monev and the nrineinlA 1 • P Ul -^ as fco ^he 

calculated. The learned Judgo of the lower ! nnT? n'' Ch ! fc should be 

appeal and the main part of his judgment is thus ' wo°r feT-— J ' Sm ‘ SSed the 

The lower Court did not hold the wording nf *-» , 

binding upon the parties ; and I agree in this V W f m WQ -J lb ul ' arz as 
besides this, there is no reliable evidence that onlv t?/ ° W0r C ^ urt ; 

if plaintiff wishes to buy the proper*. she mtt7o sofor Rs. “ 

determining 1 the price 8 oIThe* property InXrdt pea 1 * contending that in 

has erred in not following tL 3‘ of ?h °"' er appellate Court 

i-muravvajah" or the current nrto and th a8 . to tb ° 

decide the exact amount of the price aotnnll • ? t ^ olllfc ,ias omitted to 
Mr. Abdul Majid, in supporting the annl 7. for *'*? Poverty in suit. 

to these two points, and contends that the decision of°the' tower “appeulte 
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Courb must be taken to proceed upon the preliminary point that the terms 
of the wajib-ul-arz as to the assessment of the price were not binding upon 
the parties, and that [624] therefore that Court has nob tried the case upon 
the merits. On the other hand, Mr. Moti Lai , who appears for Mr. Juala 
Prasad , on behalf of the respondents, argues that the judgmeut of the lower 
appellate Courb must be read so as to incorporate the findings and con- 
clusions of the first Court, and so read, the case must be treated as having 
been tried upon the merits, leaving no room for second appeal. 

I am of opinion that the appeal has force and that the case has not 
been tried upon the merits by the lower appellate Court, as that Court’s 
judgment proceeds upon the view that the terms of the wajib-ul-arz as to 
the assessment of the price for pre-emptive purposes were not binding 
upon the parties. The question is no doubt one not altogether free from 
difficulty, when regarded as a general question of law, whether such 
covenants run with the land so as to bind purchasers who may or may not 
have notice of such covenants. The covenant may amount only to an 
obligation annexed to the ownership of immoveable property, but not 
amounting to an interest therein, and in this light the covenant would fall 
under the class of obligations which have been well described in the 
second paragraph of s. 40 of the Transfer of Property Act (TV of 1892), or, 
to use the language of jurisprudence, the right created by such a covenant 
would fall under the category of jus ad rem as distinguished from jus in 
rem : and if it be so, then the equitable doctrine of notice would come into 
play in dealing with such questions where bona fide transferees for value 
are concerned. 

I am, however, relieved from entering into this somewhat difficult 
question hv a long course of decisions in respect of such covenants when 
found in the pre-emptive clause of the wajib-ul-arzes in these Provinces. 
In Chotey v. Bulla (1), Hakeem Maher Ali v. Premsookh (2) and Balesur 
Aheer v. Pudarut Singh (3), the late Sadar Diwani Adalat of these 
Provinces laid down the rule that a condition in the wajib-ul-arz securing 
to co-sharers a right of pre-emption at a fixed sum per bigha, without 
reference bo the actual price paid by a stranger, however, unusual and 
inexpedient, must be enforced, when its enforcement is claimed by a co- 
sharer. In laying down this rule the learned Judges do not seem to have 
[625] considered how far the doctrine of notice would affect the question 
when raised against bona fide transferees for value, and I can well ima- 
gine why in Akbar Singh v. Juala Singh (4), in dealing with a similar 
coveuant, my brothers Straight and Tyrrell confined the effect of sue 
covenants only to disputes as to price between the pre-emptor and the 
vendor, and would not extend the effect of such covenants to bona fide 

purchasers for value. 

The case-law stood thus when a Full Bench of this Court in Karim 
Baklish v. Phula Bibi (5) had to consider the same question, and they 
unanimously arrived at the conclusion that covenants in the wajtb-til-arz 
as to the assessment of price for purposes of pre-emption run with the 
land so as to bind purchasers, that a pre-emptor co-sharer could enforce 
such a covenant both against the vendor and the vendee, and that if the 
stranger vendee had paid more than was payable according to the wajib- 
ul-arz he was entitled to recover the surplus from the vendor. In 


(1) N W.P., S. D.A. 

(2) N.W.P., S. D.A. 

(3) N.W.P., 8. D.A., 


R., 1865, part i, p. 163. 

R., 1865, part i, p. 365. 

1865, part ii, p. 104. (4) A.W.N. (1885), 216. 


(5) 8 A. 102. 
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delivering his judgment in that case my brother Tyrrell distinguished the 
ruling in Akbar Singh v. Jualc i &ingh (1) to which X have already referred, 
and he adopted the Full Bench ruling in HasratKhan v.Jeobadh Upadhia (2) 
which is, so far I am aware, the latest ruling on the subject. 

In none of the cases to which I have referred (and I am not aware of 
any other ruling) does the exact nature of the right created by covenants 
in the wcij ib-ul-arz as to the assessment of price for pre-emptive purposes 
appear to have been either argued or considered, with reference to the 
applicability of the equitable doctrine of notice to bona fide transferees for 
value, nor does it appear that the question how far such covenants are 
enforceable in law as opposed to public policy in conseauence of derogating 
from the value of immoveable property was considered or decided ; and I 
confess that if the matter was res Integra I should have considered it my 
duty to have considered these points before giving such unqualified effect to 
covenants as to price contained in the wajib-ul-arz as against transferees 
for value, the more so as I cannot help feeling that such covenants are 
opposed to the very nature of the right of pre-emption. 

[626] Tne matter, however, as I have shown is not Integra and the 
balance of authority of the case law which culminated in the Full Bench 
ruling of this Court in Karim Bakhsh Khan v. Phula Bibi (3) is entirely 
in favour of the aupellant’s case, for it goes the length of holding that 
irrespective of notice such covenants in the wajib-ul-arz run with the land 
and are enforceable against bona fide purchasers for value, whose only 
remedy is to recover the surplus from the vendor, that is, such money as may 
have been paid by the vendee over and above the price assessed accordin'* 
to the wajib-ul-arz. The ruling is binding upon us, and in accordance 
therewith I hold that the learned J udge of the lower apnellate Court was 
wrong in law in holding that the terms of the wajib-ul-arz as to the 
enforcement of pre-emptive right on payment of price at the current rate 
was not binding upon the parties, and that he should have tried the case 
upon the merits with reference to the terms of the wnjtb-ul-arz above 
mentioned. In other words, he should have gone fully into the merits of 
the whole case in order to ascertain the exact current rate at which such 
property is sold. Tne circumstance that the defendants vendees uaid any 
particular sum as the price of the property mav no doubt form an 
element of consideration as to the exact market-value of the prouerty with 
reference to the current rate at which such property is sold But 
according to the Full Bench ruling above mentioned, the circumstance 
that the defendants- vendees actually paid Rs. 825 or even a lesser sum as 

the price of the property would not per sc render the decree for pre-emption 
subject to piyment of the price aotuallv paid. 

The lower appellate Court has not tried the case upon the merits with 

de« e r B 0nO H 9 . con8 ,' d6ratioQ3 - and under the circumstances I would 

deoree this appeal, and setting aside the decree of the lower appellate 

ab°"det~u.t he ° a89 60 that <W f ° r tHal «*<» Costs^to 

Brodhuust, J.-For the reasons stated by my brother Mahmood I 
Mwor r W,fc n r m n m aUow * n ? fche appeal, in setting aside the decree of the 
iTpon ^UiTmerks 001 ^ 1, ^ ^ remandin S fche oase fco that Court for trial 

Cause remanded. 


(1) A. W. N. (18851, 216. 


(2) A. W. N. (1887), 76. 
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APPELLATE CIVIL. 

[627] Before Sir John Edge, Kt Chief Justice, and Mr. Justice Tyrrell. 

Wali-ul-lah Khan and another ( Defendants ) v. Muhammad 
Israr-ul-lah Khan AND OTHERS (Plaintiffs) * [29fch June, 1888.] 

Practice — Issue raised by Court which was not raised by parties. 

The plaintiffs in a suit denounced in the plaint their two signatures to a sale- 
deed as forgeries, and never alleged that they witnessed it under pressure. The 
Court of first instance found them to be genuine, acid the lower appellate Court, 
while agreeing with the Court below in its findings upon the question of the 
genuineness of the signatures, observed th*t they were obtained under pressure, 
and so reversed the decree of the Court below. On second appeal to the High 
Court. 

Held that Courts are not to raise important and serious issues in a case for the 
parties when they have not raised it themselves by their own pleadings in the 
cause. 

[D., 12 A. 556 (558).] 

SALAMAT-ULLAH Khan, Wali-ullah Khan, and Sakhawat-ullah Khan 
were three brothers owning jointly several zacnindari villages and other 
lands and houses. By a partition and division between the brothers by 
means of an arbitration award, all their joint property was divided 
between them, and each brother became separate and undivided owner of 
the zamindari village land and houses allotted to him, and the award 
further provided that in case of sale or transfer by any of the parties of 
the property So acquired by him in severalty, the other parties should 
have a right of pre-emption. By this partition mauza Bahori, tahsil 
Pawayan, was allotted to Wali-uilah Khan, the defendant, and his 
name was recorded in the revenue papers as proprietor of the said mauza. 

By a sale-deed dated the 6th March, 1885, Wali-ullah Khan conveyed 
5 biswas out of the entire 20 biswas of the said mauza and another plot 
of land which he also held in severalty, to Muhammad Iftikhar-ullah Khan 
in the sum of Rs. 2,000, and the plaintiffs, who each the sons of Salamat- 
ullah Khan, signed the deed as witnesses. 

The plaintiffs then brought this action to enforce their right of pre- 
emption in respect of the aforesaid saie, alleging also at the same time that 
they were not among the witnesses to the sale-deed and that the signa- 
tures purporting to be theirs on the deed were not genuine. 

The defendants contested the suit on various grounds, and maintained 
that the signatures on the sale-deed purporting to be those of the plaintiffs 

as witnesses thereto were genuine. , . . 

[628] The Subordinate Judge of Shahjahanpur, who tried the suit m 

the first instance, fixed several issues for determination arising out of the 
material allegations of the parties, and one of them was. Were the 
signatures to the sale-deed affixed by the plaintiffs themselves, or had the 
defendants forged them without the knowledge of the plaintiffs, and how 
will these signatures affect them ?” Finding in favour of the defendants 
upon this issue as well as on the several other issues in the case, he dis- 
missed the suit. On appeal bv the plaintiffs to the District Judge, that 
officer upon this particular issue found as follows:— "I also agree 

• Second Appeal, No'. 1643 of 1886, from a decree of H. P. Mulock, E*q. t District 
Judge of Shahjahanpur, dated the 26th July, 1886, reversing a decree of Maulvi Mirza 
Abid Ali Khan, Subordinate Judge of Shahjahanpur, dated the 11th March, 1886. 
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with the Subordinate Judge that the plaintiffs did really sign the deed of 
^le or gift, or whatever it may be considered to be. It has been held — 
BajUikhi Debt v Gokul Chandra Chowdhry (1) that the mere attestation 
of a deed of sale by a relative does not necessarily import his concurrence 
In this case the defendant, uncle of the plaintiffs, no doubt used his 
family influence to obtain the signature of the plaintiffs to his deed of 
sale, and I see every reason to believe that such signatures were obtained 
under compulsion and with no real intention or concurrence in the 
transaction or of waiver of any right. The plaintiffs did not intend to 
surrender any right when they signed the deed, and it was simply, to my 
mind, to relieve themselves from the importunities of their uncle that 
they affixed their signatures to the deed ” On the other issues in the 

case he found in favour of the plaintiffs and decreed their claim but 
without costs. 

On second appeal to the High Court by the defendants, it was con- 
tended, among other things, that the finding of the District Judge, that 
the plaintiffs signed the sale-deed as witnesses under compulsion, was 

opposed to their own statement in their plaint wherein they denounced 
their signature as forgeries. 

Mr G. E. A. Boss, the Hon. Pandit Ajicdhia Nath, and Mr. Zahur 
Husain , for the appellants. 

The Hod. T. Conlan and Mr. W. M. Colvin, for the respondents. 


JUDGMENT. 

. . ^ OE ’ 9' J -; aDj Tyrrell, J. — This is a pre-emption suit. The 
plaintiffs, wto claim a right of pre-emption, had signed the sale- [6291 
deed as witnesses. As to that part of the case their allegation in the 
plaint was that they had not signed the sale-deed, and that their signatures 
were forgeries. The Subordinate Judge and the District Judge found that 
the signatures of the plaintiffs to the sale-deed were their genuine signa- 
tures The Subordinate Judge found that the plaintiffs knew to what the 
sale-deed related, and he dismissed the suit. The District Judge allowed 
the appeal on the finding that the plaintiffs had witnessed the deed in 
question under pressure. There was no such issue raised on the plead- 
ings in the case, and no such issue was before the District Judge The 
simple issue on this point was— were those signatures the genuine sicna- 
tures or not of the plaintiffs? The plaintiffs did not allege In their plaint 
that they had signed the sale-deed under pressure or that thev did not 
know what the contents of the sale-deed were. The issue which the 
District Judge found 1 in their favour was a very serious issue, and of that 
class of issues, which, in our opinion, the Privy Council has more 

thev had nt0d t ° Ut ’ DOt ? 9 rais9d by th0 Judge for the parties when 

by the Distr riudcn »'T Z? n the Priv >’ Gou "ciI case referred to 

b z:° h r^n that 'r 

raised by the parties by their pWd^to * wetafe °r“ef r^dX 

w ° { a0ti0 "' Th9 
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APPELLATE CIVIL. 

Before Mr. Justice Straight, and Mr. Justice Tyrrell . . 


Zalim Gir ( Defendant i) v. Eam Charan SlNGH ( Plaintiff ).* 

[16th July, 1888.] 

Mortgage — Payment by mortgagee by conditional sale of prior mortgage — Decree obtained' 
by intermediate simple mortgagee for sale — Mortgage by conditional sale fore- 
closed — Intermediate simple mortgagee 'not entitled to sell without paying first ' 
mortgage. 

B made two mortgages, dated respectively the 10th October, 1871, and 10th 
October, 1872, of his zamindari property in favour of P, On 27th January, 1874, 
B [630] mortgaged H7 bighas 7 biswas and 10 dhurs of sir and cultivatory 
land belonging to bis zamindari for Rs. 700 to the defendant. On 10th 
September, 1877, B made a conditional sale of his zamindari property to the- 
plaintiff for Rs. 4,500 to pay off the two charges created in favour of P. On the 
10th August, 1878, B made another mortgage to the defendant for Rs- 300 of 
the same 117 bighas, 7 biswas and 10 dhurs. On the 9th November, 1881, 
defendant obtained a decree on his two bonds of the 27th January, 1874, and* 
10th August, 1878, and on his application for execution of the decree the pro- 
perty mortgaged to him was advertised for sale on the 20th November, 1883. 
Meanwhile the plaintiff had taken the necessary proceedings to foreclose his 
conditional sale, and upon the 19th March, 1883, the sale was foreclosed. On 
the 19th November, 1883, plaintiff instituted this suit with the object of having 
it declared that defendant was not entitled to bring to 9ale the property mortga- 
ged to him. 

Held that by the conditional sale, which became absolute upon the 19th March, 
188:3, the plaintiff acquired all the rights that subsisted under the two mortgages • 
of the 10th October, 1871, and 10th October, 1872, and was entitled to press 
those securities in his aid as prior incumbrances to that of the defendant, for 
the purpose of stopping him from bringing the property to sale in execution of 
his decree before first recouping the plaintiff the amount which the latter found 
to satisfy and discharge those incumbrances. 

Held further that the only right which the defendant had to bring the property 
to sale was upon the strength of the decree obtained in the bond of 27th January,. 
1874, for he had no right under the instrument in bis favour of the 10th August 
1878 The defendant should therefore only be permitted to bring the property 
to sale under his decree in respect of the mortgage of 27rh January, 1874, wlion 
he had satisfied and discharged the two mortgage bonds held by the plaintiff of 
the 10th October, 1871, and 10 th October, 1872. 

[P., 17 M. 309 (315) ; R.. 13 A. 432 (438) ; 1 O.C. 107.] 

The facts of this case are stated in the judgment of the Court. 
Munshi Madho Prasad , for the appellant. 

Mr. G. H. Hill and Munshi Juala Prasad , for the respondent. 

JUDGMENT. 

Straight, J. — It is impossible that I can allow this litigation to* 
linger longer in the Court. The suit was instituted as far back as 
November 1883. and we are now dealing with it, after a second trial in 
the lower appellate Court, in the month of July, 1888. The controversy 
between the parties was nob of a specially complicated character, and if 
certain unnecessary elements had not been introduced into it by the lower 
Court, it might have been very readily and easily disposed of. Stripped 

• Second Appeal, No. 339 of 1887. from a decree of G. J. Nicholls, Esq., District - 
Judge of Ghazipur. dated the 3 let January, 1887, reversing a decree of Munshi' 
Kulwant Singh, Subordinate Judge of Ghazipur, dated the 1st April. 1884. 
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of the complications that have been introduced into it, the case simply 
comes to this : — 

On the 10th October, 1871, and the 10th October, 1872, one Bhairo 
Singh made two mortgages for money advanced bo him in favour of one 
Panna Lai, and as security for those advances he [631] hypothecated 
his zamindari property. On the 27th January, 1874. Bhairo Singh mort- 
gaged 117 bighas 7 biswas and 10 dhurs of sir and cultivatory land 
belonging to his zemindari for a sum of Rs. 700 to Zalim Gir, the 
defendant-appellant before us. On the 10th September. 1877, Bhairo 
Singh made a conditional sale in favour of Ram Charan Singh, the plaintiff- 
respondent before us, for a sum of Rs. 4,500. The necessity for the 
taking of that loan, as recited in the deed of conditional sale, was a 
pressing obligation upon Bhairo Singh, the borrower, to pay od the two 
charges created in favour of Panna Gal on the 10th October, 1871, and 
the 10th October, 1872. On the 10th August, 1878, Bhaito Singh made 
another mortgage for Rs. 300 of the same 117 bighas 7 biswas an d 10 
dhurs to Zalim Gir, the defendant-appellant before us. 

Subsequently Zalim Gir brought a suit unon his two bonds of the 
27th January, 1874, and the 10th August, 1878, against his mortgagor, and 
on the 9bh November, 1881. he obtained a decree for Rs. 2,064-14-0. Zalim 
Gir applied for execution of his decree and the mortgaged property was 
advertised for sale, the 20th November, 1883, being fixed for the sale. 
Meanwhile Ram Charan Singh, the plaintiff-respondent, had taken the 
necessary proceedings to foreclose his deed of conditional sale ; and upon the 
19th March, 1883, the sale was foreclosed and he became the absolute 
proprietor of the mortgaged property, which included within it the 117 
bighas 7 biswas and 10 dhurs which had been charged in favour of the 
defendant-appellant. The defendant-appellant having, as I have already 
said, notified the mortgaged property for sale, and the 20th November, 
1883, having been fixed for such sale, the present suit was instituted on 
the 19th November, 1883, the day before the sale, with the object, to put 
it shortly, to have it declared that Zalim Gir was not entitled to bring the 
property to sale. 

It is unnecessary for me to travel through the judgments delivered, 
first by the Court of fiist instance, and next by the appellate Court when 
it had the case first before it, and on the last occasion when it had to 
re-try the appeal under our order of remand. It is enough to say that, in 
my opinion, we must now take it as found that by the conditional sale 
which became absolute upon the 19th March, 1883, the plaintiff-respondent 
acquired all the rights that subsisted under the two mortgages of the 10th 
October, 1871, [6323 and 10th October, 1872, and he therefore is also 
in my opinion entitled to pay those securities in his aid as prior 
incumbrances to that of the defendant-appellant, for the purpose of stop- 
ping him bringing the property to sale in execution of his decree unless 
he recoups the plaintiff for the amount which he (the plaintiff) found to 
satisfy and discharge those incumbrances. 

It is clear that the only right, supposing he gets those incumbrances 
out of the way by satisfying and discharging them, which the defendant- 
appellant has is upon the strength of the decree obtained in reference to his 
bond of the -7th January, 1874, to bring the property to sale, because he 
can have no right whatever under the instrument which was made in his 
favour on the 10th August, 1878. It therefore seems to me that the proper 
course for us to pursue in this oase is, while allowing this appeal, to modify 
the decree of the Court below by declaring that the defendant shall only 
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be permitted to bring the property to sale under his decree in respect of his 
mortgage of the 27fch January, 1874, when he has satisfied and discharged 
the two mortgage- bonds held by the plaintiff-respondent of the 10th 
October, 1871, and the 10th October, 1872. Tbe order of the learned 
Judge will stand as to the costs of the lower Courts. In this Court each 
party will pay his own costs. 

Tyrrell, J. — I entirely concur. Appeal allowed . 


10 A 632 = 8 A.W.N. (1888) 254. 

APPELLATE CIVIL. 


Before Mr . Justice Straight. 


Gopal Das {Decree- Holder) v. Alt Muhammad and others 

{J udg merit- Debtors) * [26th July, 1888.] 

Mortgage — Decree for sale — Decree not to be treated as a money -decree— Act IV of 1882 

(Transfer of Properly Act), ss. 88, 89, 90. 

A decree io favour of a mortgagee for sale of the mortgaged property cannot be 
treated as one for money. According to the Transfer of Property Act, ss. 88, 89 
and 90, the mortgagee must first sell the mortgaged property, and if the net pro- 
ceeds of such sale be insufficient to pay the amount due for the time being on 
the mortgage, and if the balance be legally recoverable from the mortgagor other- 
wise than out of the property sold, he may ask the Court for a decree for such 
balance. 

CR.— 9 A.W.N. 149; 12 Ind. Cas. 70 (72i = 14 C.L.J. 639 = 16 O.W.N. 132 (135).] 

The appellant in this case, a mortgagee who had obtained a decree 
against the mortgagors for the mortgage-money, costs, and [633] interest, 
and for the sale of the mortgaged property, attached certain immoveable 
property of the mortgagors, respondents, other than the mortgaged property. 
The mortgaged property had not been sold at the time. The respondents 
objected that the decree-holder was not entitled to proceed against the 
property attached until the mortgaged property had been sold. This objec- 
tion the Court of first instance allowed so far as to stay any further proceed- 
ings in respect of the attached property, and to direct the decree-holder to 
bring che mortgaged property to sale, but it maintained the order of 
attachment. On appeal by the judgment-debtors the lower appellate Court 
ordered that tbe attachment should be removed. The decree-holder 
appealed to the High Court. 

Pandit Moti Lai Nehru, for the appellant. 

Mr. Amiruddin for the respondents. t . 

JUDGMENT. 

STRAIGHT, J. — I think the learned Judge was right. The appellant 
decree-holder had obtained a decree on his mortgage- security for sale of 
the mortgaged property, and it was the business of tbe Court executing it 
to proceed in the manner directed by ss. 88, 89 and 90 of the Transfer of 
Property Act. In my opinion, the presumption should be that immoveable 
property which a mortgagee has accepted as adequate security for his loan 
to the mortgagor will, if spld, realize enough to satisfy his charge, and this 
view seems to me to be borne out by the sections of the Act referred to 

* Second Appeal No. 1606 from an order of T. R. Wyer, Esq., District Judge of 
Sbahjabanpur, dated the 23rd June, 1887, reversing an order of Mnnshi Chandi 
Prasad, Muneifl of EaBt Budaun. dated the 5th February, .1867 . 
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.above, more particularly by the provisions contained in s. 90. I do nob 
think under the law as it now stands, that a mortgagee with a decree for 
^sale of the mortgaged property, the execution of which is now specially 
provided for in the Transfer of Property Act, can treat such decree as one 
for money, which entitles him to ask for attachment of the other property 
of his mortgagor judgment-debtor ; on the contrary, what I think the 
statute means and says, is, that he must first sell the mortgaged property, 
and if it does not fetch enough to pay his charge, interest and costs, then 
he may ask the Court for a decree for the money balance, if it is recover- 
-able personally from the defendant and his other property, and execute 
iihat in the ordinary manner as a money-decree is executed. I dismiss 
iihe appeal with costs. 

Appeal dismissed. 


10 A. 634 = 8 A.W.N. (1888) 257. 

APPELLATE CIVIL. 

[63 4 J Before Mr. Justice Straight. 


Musharf Ali and another ( Defendants ) v. Iftkhar Husain and 

another (Plaintiffs).* [6th August, 1888.] 

Suit for removal of trees— Limitation -Act XV of 1877, Limitation 4.ct sch ii 

Nos. 32, 120. ’ ’ 

A suit by a zemindar for removal of trees planted in certain waste land of his 
v.llage by persons who have no right to plant them, is governed by art. 120 
schedule n of the Limitation Act, and not by art. 32, schedule ii of the Act 

Where a defendant having a right to use property for a specified purpose ner- 
verts it to other purposes, and a suit has to be instituted for any relief in 
respect of any injurious consequences arising from such perversion, such a suit 
will be governed by art. 32, schedule ii of the Limitation Act. 

Gangadhar v. Zahurriya (1) distinguished. 

20 A. 519 (520) = 18 A.W.N. 135 ; 23 A. 48G (492) = 21 A. W.N. 164 ; 11 O. C. 379.] 

The defendants had planted some trees on the waste land of the 
village of which the plaintiffs were the zemindars, and this suit was brought 
to have the trees removed The defendant contended inter alia that the 
trees were planted with the consent or acquiescence of the zemindars and 
that the claim for their removal was barred by limitation 

The lower appellate Court found that the trees in suit were not twelve 

years old . that the suit was not for recovery of land, and overruling the 

-contention of the defendant that article 32, schedule ii of the Limitation 

Act governed the suit, gave the plaintiffs a decree for the removal of the 
trees. 

The defendant appealed to the High Court, and contended upon the 

“ ; h “ n y , ° f Oangadhar r Zakarriua (1), that tile suit was governed by 
article 32, schedule u of the Limitation Act. 

Munshi Ram Prasad, for the appellants. 

Mr. D. Bancrji, for the respondents. 


• Second Appeal No. 1438 of 1887. from a decreo of F K Elliot e-o rt 7 • 
Judgo of Allahabad, dated the 26th April 1887 m-idifvii.n 7 a . S ’ ^^trict 

Narain, Muneiff of Allahabad, dated the 15th April, 1886. ° r °° ° Paud,t Indai 

. (1) 8 A. 446. 
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JUDGMENT. 

STRAIGHT, J. — lb is admitted by the learned pleader for the defend- 
ants appellants that the learned Judge has found in specific terms that tho 
land upon which the trees have been planted by the defendants, of which 
act or acts the plaintiffs complain, is the waste-land of the zemindars, and 
accordingly the defendants had no rights in that land, which would justify 
them in so planting the [635] trees. Mr. Ham Prasad has contended for 
the appellants that art. 32 of the Limitation Law applies to the present 
case, and in support of that view he has quoted the ruling of my brothers 
Tyrrell and Mahmood in Ganqadhar v. Znhurriya (1). 

It would be out of place for me to criticise that ruling if I disagreed 
with it, which I do not. But the facts of that case are totally distinct 
from the facts disclosed here. There, there was an undoubted right in the 
defendants, who were occupancy-tenants of the plaintiff’s land, to use that 
land for certain specific purposes, and what the plaintiff complained of 
was that instead of using it as arable land, for which it had been let to 
them, they had converted it into a bagh or grove ; consequently art. 32 
was held to be applicable. Here the case is a totally different one. 
Upon the admission of the learned pleader for the appellants, the defen- 
dants had no right in this waste-land of the z amindars-plaintiffs under 
colour of which they could plant trees in the zimindars’ waste ; and ex- 
cept that they could have asserted any title by adverse possession for 
more than 12 years to the land, they could have acquired no right to plant- 
trees therein. They have proved no such adverse proprietary title in tho 
land, and all that they have sought to do, is to show that what they did,, 
of which the plaintiffs complain, was done either with their direct leave or 
license or with acquiescence upon their part. Dealing with the point of 
limitation, I think that the learned Judge was right in applying art. 120 
of the Limitation Law. The only question further that T have to deter- 
mine is, when did the right to bring the suit a,ccrne to the plaintiffs ? Mr. 
Ham Prasad has not satisfied me that the plaintiffs’ right to sue accrued 
more than six years prior to the date of the institution of the suit, and 
this view seems to have been held by the learned Judge in the Court below.. 
That being so, I dismiss the appeal with costs. 

Appeal dismissed. 


(1) 8 A. 446 (A. W. N. 1886, p. 210). 
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[1] APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


1888 
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Rahim Bakhsh ( Defendant ) v. Muhammad Hasan (Plaintiff).* 

[5th July, 1888.J 

Muhammadan Daw — Gift — Hiba-bil-itoaz — Gift mate m consideration of services ren- 
dered — Donor not m possession — Posses non not delivered to dome —-Gut invalid. 

The fundamental ccnceDtion of hiba-bil-iiuaz, or a gift for an exchange as 
understood in the M iha nmalan Law, is that it is a transaction miJe up of two 
separate ac:s of domtion. i.e., of mutual or reciprocal gifts of specific property 
between owj persons, each of whom is alternately donor and donee. It does uot 
include the case of a gif', in c visidecati jo only of natural love and affection or of 
services or favors rendered. Nor does such a gift fall undet the category of 
hibabil-iw iz in its improper sense of sale ; but it is an ordinary gift subject^to 
all the con Jitions as to valility wuich the Muhammtdaa law provides. 

A gift of immoveable property not at any time in the possession of the donor, 
but in thvt of a trespnsjr, a il consequently novec delivered by the donor to the 
donee, is void under the Muhvmmtlan Luv. Kasim Hossein v. Sharif-nn- 
nissa (1). Sahib- un-mss a B'-bi v. H ifiz i Bibi (21, and Shaikh Ibhramv. Shaikh 
Suleman (3). distinguished. Mohm-ud din v. Mmchershah (4), Mtilliok A odool 

Guffoor v. Maltha (5), and Shahazzdee Hazara Begum v. Khoja Hossein Ali 
Khan (6), referred to. 


CfVlL. 


11 A. 1 = 

8 A.W.N. 
(1B88) 266 = 
13 lad. Jur. 
152. 


IP. — 188 P.R. 1839; R — 21 A. 165 (170. 171) = 
L.R. 413(115) ; 91 P.R. 1891; 23 P.R. 
(3 88) J 


19 A.W.N. 8 ; 29 B. 163 (4731 =7 Bom. 
1906 = 107 P.L.R. 1903 ; 12 O.G. 185 


The facts of this case are stated in the judgment of the Court. 

The Hon T. Conlan, Lala Lalta Prasad, and Maulvi Mehdi Hasan, 
<or the appellant. 

[2] Mr. Gf. E. A. Boss, Mir Zanur Elusam , and Munshi Madho 
Prasad , for the respondent. 


JUDGMENT. 

MAHMOOD, J. The facts of this case are very simple, and the 
decision of die appeal rests upon the principles of the Muhammadan law 
•of gift, which admittedly governs this case. The relative position of the 

persons to whom reference will be necessary is indicated by the following 
table : — 

Sultan 

i 

i 

Rahmu 

I 

Nabi Bakhsh 

I 

«. j. „ i 

Bakina Shakurullah 

(w *fe) ( sov ) 

.a u \ pp f il 18S7, from a decree of Maulvi Shah Ahmad-ullah Khan 

'Subordinate Judgo of Gorakhpur, dated the ‘20th June, 1887. ’ 

(1) 5 A. 285. (2) 9 A. 213 . (.3) 9 13 149 /«\ ^ d r- «- n 

(5) 100. 111a. ,61 la w.R. 49s. ' ’ (4) 6 B - 65 °- 


I 

Nuran 

I 

Fateh Ali 
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It is admitted that the property to which this suit relates was 
originally owned by Nabi Bakhsh, who died ia the year 1876, leaving a 
widow, Mussammat Sakina, and a son, Shakurullah, as his heirs under 
the Muhammadan law. 

Shakurullah died on the 12th July, 1831, leaving his mother 
Musammat Sakina and Fateh Ali, who (as the pedigree shows) was his 
father’s paternal uncle’s son, and as such entitled to inherit a share in the 
estate of the aforesaid Shakurullah. 

It appears that upon the death of Shakurullah, his mother Musammat 
Sakina, having a right of inheritance partly by inheritance from her 
husband Nabi Bakhsh and partly by inheritance from her son Shakurullah, 
remained in possession of the entire property up to the time of her death, 
which occurred on the 25th March, 1883. 

Subsequently, that is, on the 4th May, 1883, the aforesaid Fateh Ali 
(whose name appears in the pedigree) executed a deed of gift, whereby he 
purported to convey all such rights of inheritance as he might have in 
the property to Muhammad Hasan, plaintiff-respondent. 

In consequence of this deed of gift certain quarrels arose between 
the plaintiff and the defendant as to the mutation of names [3] in 
respect of the zamindari portion of the property, but the plaintiff’s 
claims were rejected by the revenue authorities on the 22nd November, 
1883, and the defendant appears to have maintained his possession of 
the entire property, which, as before said, had come into the possession 
of Musammat Sakina, widow of Nabi Bakhsh and mother of Shakurullah. 
Fateh Ali died on the 29th August, 1884. 

The present suit was instituted on the 25th September, 1886, by 
Muhammad Hasan, plaintiff-respondent ; and in order to clear the case 
of possible confusion it is necessary to state that the suit rests entirely 
upon the deed of gift of the 4th May, 1883, and that the plaintiff claims 
the property as the share which the donor Fateh Ali is said to have in- 
herited from Shakurullah and to have gifted to the plaintiff under that 
deed ; that there is no allegation in the plaint that Fateh Ali ever ob- 
tained possession of the share which he claimed to have inherited from 
Shakurallah ; and that therefore the plaintiff’s suit will fail if the gift upon 
which he relies is found to be invalid under the Muhammadan law. 

The grounds of appeal and the arguments which have been addressed 
to us on behalf of the parties raise only two main questions for determi- 
nation : — 

(1) Whether the gift of the 4th May, 1883, was a hiba-bil-iwaz, or 
a gift for an exchange as understood in the Muhammadan Law, rendering 
delivery of possession of the gifted property unnecessary for the validity 
of such gift. 

(2) If not, was the gift of the 4th May, 1883, valid under the Muham- 
madan Law in view of the circumstance that the donor Fateh Ali was 
never in possession of the gifted property either at the time of the gift 
or at the time of his death, and that, as a matter of fact, the plaintiff, 
donee, never obtained possession of the property which he claims under 

the gift? , 

The view of the law which I entertain upon these two questions 
renders it unnecessary for me either to consider the question as to 
the exact extent of the share which the donor Fateh All may have 
[4] inherited from Shakurullah, or to decide the question of fact raised 
in the seventh ground of appeal relating to the house in Jafra Bazar, 
which is alleged by the appellant to have been built by himself. Nor 
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is it necessary to consider the question raised bv the plea that the 

defendant-appellant had spent a large sum of money in uerforming the 

several ceremonies of Shakurullah, and that such money was a charge 

upon the estate which the plaintiff was bound to Day before claiming any 
share m the estate. ‘ e y 

In dealing with this case I shall coniine myself to the two points 
above mentioned, because according to my opinion the decision upon 
those points will be fatal to the plaintiff’s whole suit. 

i ^° DS1 ^ er ‘ n 8 tbe first of those points it is necessary to examine 

c lo se!y the terms of the deed of gift, dated the 4th Miv, 1883, executed 
by the deceased Fateh All in favour of the plaintiff-respondent Muhammad 

u- Sa u D ’ u That deed ’ affc ® r making certain recitals as to the manner in 
which the donor felt himself entitled to inherit a share in the estate of 
obakurullab, goes on to say : — 

ou " I \t h ? execufcanfc ’ have aow become old and weak and have no issue 
bhe, kh Muhammad Hasan, a near relative of mine, has all along, with 
cordial affection and love, rendered service to me, maintained and treated 
me with kindness and indulgence, and shown all sorts of favours to me 
Besides the above the executant cannot attend even to the necessary man- 
agement of the said share. Tnerefore for this reason, as also in consider- 
ation of the natural love and affection which Muhammad Hasan bears 
as well as for all the past favours and indulgence shown by him I the 
executant, have, with my free will and consent, and in sound state of body 
and mmd, without coercion or restraint, transferred and given awav to 
Muhammad Hasan my entire share in the estate of Muhammad Shakur- 
uliah specified below, which devolves upon me as a residuary heir, toge- 
ther with all the zamindan rights appertaining thereto. For my heirs have 
now no connection with the aforesaid share. Sheikh Muhammad Hasan is 
the absolute owner of the said share from this date, and he is authorized to 
get h!s name entered in the revenue department on the strength of this deed 
L5J and take possession of the property transferred. He should spend 
out of his own pocket what is necessary for the purpose of bringing any 
suit m connection with the share. I, the executant, shall not he liable 
for it. nor have I any claim in respect of the share transferred. If in 

t^ S6 M n 1 ' U a Ul ' e ', any 0la T ID resp60t ° f the said share made under 
V*®. M ' aha mnaadan law or otherwise by me or my heirs, contrary to this 

ft win if i°A b ? . transf ®“‘ ln favour of Sheikh Muhammad Hasan aforesaid 

ferred i a t 7 500 * Th lnan . torta,na . b, e- Tt >« value of the property trans- 
™ S , , , 7,50 ?' These few w ords have therefore bean written by wav 
of a deed of transfer that they may be of use in time of need ” Y V 

a deir ‘f nt0 n P ™ tinR , tl f S do °T ent ' the lo ' ver Cou ' t has held that “ it is 
a deed of gift executed in exchange of services ” and that ” the word w , 

(exchange), includes service, and a gift in exoh»nrt« o „ ! 

revoked.” Upon this ground the cVurt^r not 

being in possession of the subject of gift which h 1 el i . o ' , 6 

ullah, could not deliver the possession thereof to the plaintiff ” bu^c that thi~ 
oiroumstance would not render the gift invalid. P b U 6 fc 

^ I am of opinion that the learned Subordinate Judge has taken an 
erroneous view of the Muhammadan In w u A i 1 , aKen an 

the 4th Miiv -iqqo . aw ln bolding that the transaction of 

abbreviated reproduction of the Patwa Alamgiri ; but I need only refer to 
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such passages as have au immediate bearing upon this case. The funda- 
mental conception of a hiba-bil-iioaz in Muhammadan law is that it is a 
transaction made of two separate acts of donation, that is, it is a transac- 
tion made up of mutual or reciprocal gifts between two persons, each of 
whom is alternately the donor of one gift and the donee of the other. 
“ The iwaz, or exchange, in gift, is of two kinds — one subsequent to the 
contract, the other stipulated for in it — (Baillie’s Digest, 2nd., ed., p. o41). 
“ When the exchanging takes place subsequent to the gift, the iwaz. is, 
without any [6] difference of opinion between our masters, a gift ab initio. 
So that it is valid, where gift is valid, and void where gift void, there being 
no difference between them except as to the dropping of the power of 
revocation in the case of the iwaz, while it is established in that of the 
gift. And after possession has been taken of the iwaz, the power to revoke 
drops also with respect to the gift. So that neither party can reclaim 
from his fellow wbat he has become possessed of, whether the iwaz were 
given by the donee or by a stranger, with or without his direction. All 
the conditions of gift are applicable to the iwaz ; and the transaction does 
not come within the meaning of a contract of mooawuziit, or mutual ex- 
change, either in its inception or completion.” — (Baillie’s Digest, p 543). 

Now, such being the rule of the Muhammadan Law the transaction 
of the 4th May, 1883, cannot be regarded as a hiba-bil-iioaz, or a gift for 
an exchange, unless it can be shown that the consideration for which that 
transaction took place was a previous gift passing from the plaintiff, the 
donee of the deed of the 4th May, 1883, to Fateh Ali, the donor. In other 
words, does the consideration mentioned in the deed of the 4th'May, 
1883, represent any gift made by the plaintiff to Fateh Ali on a former 
occasion? Tbe answer to this question must be in the negative, because 
all the deed mentions as the consideration of the gift is “natural love and 
affection,” which induced the plaintiff, donee, to render services to the 
donor, to maintain him and treat him “ with kindness and indulgence, 
and to show him “all sorts of favours.” This being so, the next step in 
the reasoning is whether such natural love and affection, services and 
favours, could be made the subject of gift by the plaintiff to Fateh Ali, the 

donor of the deed of the 4th May, 1883. 

The law upon the subject is perfectly clear, for the very nature or 
gift under the Muhammadan Law requires that the subject thereof must 
be a right of property in something specific without an exchange. 
“Baillie’s Digest, p. 515). The Hedaya defines gift in the same s ® ns0 ;r" 
"Hiba, in its literal sense, signifies the donation of a thing from which tn 
donee 'may derive a benefit: in the language of the law, it means a transle 
of Droperbv made immediately, and [7] without any exchange.” — (Hamii- 
ton's Hedaya, Vol. III. p. 673. Grady's Ed., p. 482). It is therefore 
impossible to hold that the natural affection, kindness, services and fa-vo . 
mentioned in the deed of the 4th May, 1883, can be regarded as a niba- t 
iwaz, or a gift for an exchange, as understood in the Muhammadan Da . • 

There is, however, another aspect of this point to which 1 30 
like to refer, because it may have led to misapprehension th ® . , . u J* 0 ? 

raadan Law bv the learned Subordinate Judge. The term 
often misused by the Indian Muhammadans in respect of transactions 
which either amount to exchange or sale. Mr. Baillie has explaine 
matter at page 122 of his Digest in the following terms : 

“ Hiba-bil-iioaz means, literally, gift for an exchange; and it , 

kinds, according as the iwaz, or exchange, is, or is not, stipulate ° 
the ume of the gift. In both kinds there are two distinct acts ; first, 
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original gift, ami second, the uvaz, or exchange. But in the hiba-bil-iwaz 

fL lDdla ; th * r V S ° Qly ° n ° act 5 the *«"**. °r exchange, being involved in 
the contract of gift aS 4 its direct consideration. ‘ And all are agreed that if 

* j*” OD ^ould say, I have given this to thee for so much,’ it would be a 
sale , for the definition of sale is an exchange of property for property, and 
the exchange may be effected by the word ‘ give ’ as well as by the word 
sell The transaction which goes by the name of hiba-bil-iwaz in India 
is, therefore, in reality not a proper hiba-bil-iivaz of either kind, but a 
sale; and has all the incidents of the latter contract. Accordingly 
possession is nob required to complete the transfer of it, though absolutely 
necessary in gift, and, what is of great importance in India, an undivided 
share in property capable of division may be lawfully transferred bv it 
though that cannot be done by either of the forms of the true hiba-bil-iiuaz/' 

„ , Even in the light of this c explanation, I cannot hold that the learned 
Subordinate Judge was right in holding that the transaction evidenced by 
the deed of the 4th May, 1883. was a hiba-bil-iwaz amounting to sale 
there being no exchange of property for property” in the sense of the 
Muhammadan Law of sale, nor a [8] transfer of ownership in exchange 
for a price paid or promised or part paid and part promised,” within the 
meaning of s. 51 of the Transfer of Property Act (IV of 1882) 

.... M haV ?HQQ doul)t, j' hat the transaction evidenced by the deed of the 
4th May, 1883 is nothing more or less than an ordinary gift under the 

Mu ammadan Law, and that it is therefore subject to all the conditions 
as to validity which that law provides in respect of such gifts. nalclon8 

This leads me to the consideration of the second point in the case as 
enunciated hy me, namely, whether the facts that at’the time of T ip™ 
ting the gift of the 4th May 1883, the donor Fateh A.i wL not in posses- 
sion of fche property which he purported to convev bv eift flmf u P 

acquired possession of such property during his’ life time' and that^the 
plaintiff, donee, has never acquired possession of the property are circum 
stances which render the gift invalid under the Muhammadan Law. 

The answer to the question is not fraught with anv diffi i 

fche rule of the Muhammadan Law upon the subiLt i f ^ bec 1 ause 
Under that law delivery of possession to the donee /s acond ^. lfeot y oIear ; 

to the validity of a gift; for. to use the language ofZ R l. 1 '™ ' u ‘ 
Prophet has said, A gift is not valid wiihrmi • • , * Heda>a, the 

right of property is not established in a gift untU after sTisi'n '” 8 <H * ‘q® 
ton's Hedaya by Grady, p. 482.) ” Tender 3 ” Sels,n ' ~ 'Hamil- 

bocause a gift is a contract, and tender and ^ Ptance ure “ecessary, 
in the formation of all contracts, and seisin is neces<f<> P ?® C6 !V' e r0l,ulslte 
lish a right of property in the gift, beoause a riaht of n *" 0,1 er to estab- 
to our doctors, is not established in the thine U'oper a . according 

the oontraot without seisin.' — (Iledava vol ifi p oq,? 61 ^' by ,ueans of 

effect of the Fatwa Alamgiri as represented' in M n-i- T same tho 

legal effeob of gift is not oomplefce until Bailhe s Digest : — Tho 

and, in this respect, a stranger and the ohiMof the d^" °' tho *' hil ’ 8 siveu ' 
footing when the child is adult (Baillie’* IV art> on the same 

never been doubted that under fche Mni/ ,R0Sfc ; P* Ifc has, indeed, 

[9] school, which governs tldscase actual 7? V*"’ of the Uanafi 

gift of property is a condition precedent possession of the 

ownership to fche donee, and, indeed Va ,ti,ty of tho transfer of 

stringent requirements of thafc law f i ■ ,b . ui consequence of the 

held in joint oo-paroenership {musha) baboon hlld'to 
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because perfect and exclusive possession of joint undivided shares cannot 
be given to the donee — ( vide Note No. 4 at p. 520 ; Baillie’s Digest). 

Such then being the rules of the Muhammadan Daw as to the indis- 
pensability of possession by the donee, it follows, a fortiori , that property 
of which the donor himself is not in possession, and never acquired 
possession thereof, so as to deliver it to the donee, cannot be made the 
subject of a valid gift. The exact effect of the rule in respect of property 
which by its very nature is not capable of actual possession being delivered 
to the donee need not be considered, because such question does not arise 
in this case. Here all the property consists of immoveable property, and 
the donor Fateh Ali could have taken possession of his alleged share upon 
the death of Shakurullah from whom he claimed to inherit that share. 
The property was susceptible of possession, but it was in the possession 
of a trespasser, according to the statement in the deed of the 4th May, 
1883, itself, and the case now set up by the plaintiff under that deed. 

To such a state of things the rule of Muhammadan Daw provides no 
exception from the rule as to possession being a condition precedent to 
the validity of a gift. Under the precedents of gifts contained in Mac- 
naughten’s work on Muhammadan Daw, Case No. 6 seems to me to be 
closely applicable to the present case. There a person had executed a 
deed of gift in favour of his nephew, conferring upon him the proprietary 
right to certain lands of which the donor was not in possession, but to 
recover which he had brought an action, during the pendency of which 
the donor died, and the donee claimed the litigated property under the 
gift. It was there held that “ the gift of a thing not in the possession of 
the donor during his lifetime is null and void, and the deed con-[l0] 
taining such gift is of no effect, because, in cases of gift, seisin is a condi- 
tion. Gift is rendered valid by tender, acceptance and seisin ; but in gift 
seisin is necessary and absolutely indispensable to the establishment of 
proprietary right. According to the Hedaya, — ‘ Gifts are rendered valid 
by tender, acceptance and seisin. The Prophet has said, a gift is not 
valid without seisin. So also if the thing given be pawned to or usurped 
by a stranger’. So also in the Shurhi Viqaya , — ‘ A gift is perfected by 
complete seisin’. As the gift is, therefore, null, the claim of the donee is 
inadmissible, and the deed is invalid, as far as regards the lands of which 
the donor was never possessed.” 

Relying upon this precedent, Melvil and Pinhev, JJ., from whom 
Kemball, T. dissented, held that even in a case where the donor, being 
the owner of the property subject to the possession of a mortgagee, made 
a gift of his right of ownership, such gift was invalid under the Muham- 
madan Daw for want of actual possession of the property by the donor 
at the time of the gift. The case is Mohinuddin v. Manchershah (1), and 
I may respectfully say that it probably carries the rule as to seisin too 
far, as is suggested by a Muhammadan lawyer, Mr. Syed Amir Ali of the 
Calcutta Bar, at page 70 of his Tagore Daw Dectures for 1884. The 
question arising out of the rule of Muhammadan law as to possession being 
a condition precedent to the validity of a gift was fully argued and well 
considered by Garth, G. J., in Mullick Abdool Guffoor v. Muleka (2), who 
in delivering his judgment has made observations in which I concur, for 
they draw a clear distinction between cases where from the nature of the 
gifted property itself actual possession could not be given to the donee, and 
oases where such possession might be given to the donee or actual possession 


(1) 6 B. 650. 


(2) 10 C. 1112 
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Rinh*rH r h >u d ' , r * r. T ^ Q prlDclpIe upon which the judgment of Sir 
Kiohard Garth id i the Calcutta case proceeded is scarcely consistent with 

the ratio decid^uli of the Bombay ruling above cited, but it is in accord 

Z* « PrlQClpl9 * ^ B ^es Peacock’s judgment in Shahazadee 
mi Begum y. Khaja Hossem Ah Khan (l) which, though a case of 
L J en owment, would, so far as the question of seisin is concerned be 
governed by the same principles as questions of gift under the Muham- 
madan Law on that point. 

It is not necessary for the purposes of this case to discuss these 
more minutely, and it is enough to say that their general principle 
is that, for the validity ot a gut under the Muhammadan Law, possession 
of the gifted property by the donor at the time of the gift, or at least at 
some time, so as to enable him to deliver possession of the same to the 
onee, and the actual delivery of such possession to the donee are 
conditions precedent to the validity of gifts such as the gift evidenced bv 

1883 d eX6CUted by Fafceh Ali in ^vour of the plaintiff on the 4th May, 

The terms of that deed, however, clearly show, and it is Droved and 
practically admitted on all hands, that in the first place no such posses 
Sion ever existed in the donor Fateh Ali of the property which he intended 
to convey by the deed as would enable him to make a valid gift of the 
property : and in the next place it is equally clear, and indeed admitted 
as shown by the very form of this suit, that the plaintiff donee never 

acquired possession of the property to which the suit relates and which 
he claims under the gift of the 4th May, 1883. 

\u f Th r “u tter /; heref ?, r ®, COmes simply fco fc his, that the deceased Fateh 
Ali, feeling himself entitled to a share of inheritance in the estate of the 

deceased Shakurullah, never having acquired possession of 

s^h" chant ^ ^ to“ 

such chances of success as the aforesaid Fateh Ali may have had in a 

litigation such as this, and, as a matter of fact, the plaintiff never obtained 

possession of the gifted share in pursuance of the deed of gift 

Under these conditions I am satisfied that the lower' Court mis 

thTlth^tv aS t0 SUch and that the gi“ of 

the 4th May, 1883, was invalid owin« fco the ahwnpn . • . 

the donor and the absence of the deliver? of “ 

one 7r U l eS 

Bl bi v. HafUa Bibi (3), in support of , tf^ew So iz ’ TJ 1ah * uni “ a 
concerned, I need only say that the first of thocs« u- f lulln R s are 

of my brother Straight and Mr Justice Oldfield’ W | 1Ch WaS Judfimenfc 
ruling of the Lords of the Prl^Go^ ® ffoot fc ° fche 

which was repeated by their Lordships in Ant^m . m ] ud £ menfc « an d 
doonisa Khatoon (4) to the effect that fche rule of MuhT ^hatoon v * A ba- 
a gift of musha or an undivided part in nmiwri ubammdan Law, that 

invalid, does not apply to definite shares of zemindarls^l Lh‘ is 

nature separate estates with separate .nl ,l„t; i' 0,1 are 1,1 then 
seoond ruling, in which the iudemml tf th ri d b .“ 0d reots : and bhat the 
C. J„ related to a class of prop“tv of which ?°' ive “' ed by Ed « e - 

r uling in ^ 

(1) 12 W.R. 498. (2) 5 A. 285. IS) o n. o . q 77T^ . ~ ~ 
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that case possession such as the nature of the property admitted of was 
given to the donee, and in the case of the house the property was already 
in possession of the donee. All these cases are distinguishable from the 
present, because here the donor Fateh Ali was in no sort of possession 
of the share which he alleged himself to have inherited from Shakurullah, 
that the property was capable of being taken possession of by the afore- 
said Fateh Ali, that he never obtained such possession either before or 
after the gift of the 4bh May, 1883, and that the plaintiff donee himself 
never acquired such possession under the gift. 

Under these circumstances I hold that the deed of gift, dated the 4th 
May, 1883, was invalid under the Muhammadan Law, that it therefore 
did not confer upon the plaintiff any such right as would entitle him to 
maintain an action such as this, and for these reasons I would decree 
this appeal, and reversing the [13] decree of the lower Court, dismiss the 
suit with costs in both the Courts. 

STRAIGHT, J. — I am entirely of the same mind. 

Appeal allowed. 


11 A. 13 = 8 A.W.N. (1888) 280. 

> 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst 

Kiam-ud-din and another ( Plaintiffs ) v. Rajjo and another 

{Defendants).* [12bh July, 1888.] 

Account stated — Hypothecation- bond for the amount due — Obligor preventing regis- 
tration of bond by denying execution — Suit on account stated — Civil Procedure 
Code, &. 586 — Small Cause Court suit. 

For the purpose of determining whether a second appeal lies or is prohibited 
by a. 586 of the Civil Procedure Code, what must be looked at is not the shape 
in which the case comes up to the High Court, but the shape in which the suit 
was originally instituted in the Court of first instance. 

The"> plaintiff sued (i) for registration of a hypothecation-bond executed by the 
defendant, (ii) in the alternative for recovery of the amount of the bond upon an 
account stated. The defendant denied execution of the bond, and that- she had 
had any dealings or stated any account with the plaintiff. The Courts below 
disallowed the first olaim as barred by limitation, and disallowed the second on 
the ground that tho bond had effected a uovation of the contract implied by the- 
statement of accounts. 

Held that under the circumstances of the case the plaintiff was entitled to 
resort to the account stated and sue thereon. Sirdar Kuar v. Chandrawali (1) 

distinguished. 

Where two parties enter into a contract of which registration is necessary, it 
is essential that each should do for the other all that is requisite towards suoh 

registration. 

£Rel . — 14 ind. Cas. 399 (400) = 8 N.L.R. 7 ; Appl. — 15 B. 400 (404), 405J 

The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

j ffamidullah, for the appellants. 

Munshi Madho Prasad , for the respondents. 

* Second Appeal, No. 501 of 1887, from a decree of Munshi Monmohan Lai, Subor- 
Tudee ofAza’mgarh, dated the 17th Deoember, 1886, confirming a decree of 
Maulvi Muhammad Amin-ud-din, Munsiff of Muhammadabad, dated the 27th August 

1886- 


(1) 4 A. 330. 
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JUDGMENT. 

Straight, J, This was a suit brought by the plaintiffs for two reliefs 
t e first was for the registration of a bond, purporting to be a hypothecation 
bond executed by Musammat Rajjo 13ibi, defendant, for the sum of 
Rs. 247-8-6 ; the second relief asked was. [l4] in the event of the registra- 
tion of that document being refused, for the recovery of that amount of 
money upon', an account stated. The first Court dismissed the plaintiff's 
claim upon the ground that, as to the registration, the suit was barred by 
limitation ; and upon the authority of the case of Sirdar Knar v. Chandra- 
wati (l) further held that the plaintifts could not recover upon the account 
stated, because there had been a novation of contract by the execution of the 
bond with a fresh promise to pay : and the plaintiff not being able to pro- 
duce the bond or to maintain a suit upon it by reason of its being unregis- 
tered and the registration having been refused, the claim upon the account 
stated failed. 


1888 
July is. 

Appel- 

late 

Civil. 

11 A. 13 — 
8 A. W.N. 
(1888) 280 L 


The plaintiffs appealed to the Subordinate Judge solely in regard to 
the view expressed by the first Court upon this latter point; and the 
Subordinate Judge in regard to it adopted a similar view to that express- 
ed by the Munsiff. 

From that decision of the Subordinate Judge the second appeal be- 
fore us is preferred to this Court, and a preliminary objection is taken by 
Mr. Madho Prasad on the part of the respondent, that the suit being in 
the nature of a Small Cause Court suit, no second appeal lay from the 
decision of the Subordinate Judge. I overrule that contention of Mr. 
Madho Prasad. In my opinion, for the purpose of determining whether a 
second appeal lies or is prohibited by s. 586, what must be looked at is 
not the shape in which the case comes up in appeal to this Court, but the 

shape in which the suit was originally instituted in the Court of first 
instance. 


It was then contended on behalf of the appellants that the decision 
of the Subordinate Judge affirming that of the Munsiff is wrong; and I am 
clearly of opinion that this is so. The ruling relied on by him’ is wholly 
inapplicable to this case, and both the lower Courts have proceeded 
upon a misapprehension of the scope and meaning of that ruling In that 
case it was admittled on both sides that there was a bond hypothe- 
cating immoveable property as collateral security for the account stated. 
Therefore, there was a clear and specific contract admitted between 
the parties which superseded altogether [15] any contract or obligation 
that might be assumed from the mere statement of accounts between 
them. But in the present case the fact is wholly different; because 
here the defendant denied not only the execution of the bond, but that 
there had been any dealings between herself and the plaintiff or that 
any account had been stated. As I pointed out in the course of the 
argument, if such a contention as that which is now put forward upon 
the other side in support of the judgments of the lower Courts, were 
to be allowed, these plaintiffs would be absolutely without remedy 
because assuming there to have been a contract, then the plaintiffs 
would have been defeated by the action of the defendant in deny- 
ing the execution of the bond and so preventing registration, and 
if there was an account stated, then the plaintiffs could not sue upon 
it, because the existence of the bond would prevent them from doing so 


(l) 4 A. 830. 
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But we cannot allow the defendant to take advantage of her own fraudu- 
lent conduct in preventing registration of the bond and to say that in that 
bond was represented the contract which superseded that which is to be* 
inferred from the statement of accounts. In my opinion where two- 
parties enter into a contract of which it is an essential incident that, in 
order to give legal effect to that contract and to enable the one party to- 
enforce it against the other, the registration of the instrument embodying: 
such contract is necessary, it is essential that each should do for the 
other all that is necessary towards securing the registration of the instru- 
ment which the law requires. Therefore I am of opinion that the 
plaintiffs are entitled to resort to their second relief and to bring their - 
claim against the defendants upon the account stated. That being so, 
this appeal is decreed, the decision of the lower appellate Court being 
reversed the case will be returned to that Court for restoration to the file 
of pending appeals and disposal according to law. In dealing with the 
appeal it will be for the Subordinate Judge to determine whether there is 
evidence sufficient upon the record to enable him to deal with the question 
between the plaintiffs and the defendants with regard to the account 
stated. If there is evidence, he must deal with the case himself ; if there 
is no evidence, or if there is no sufficient [16] evidence, then he must- 
pursue the procedure laid down for his guidance in the Civil Procedure- 
Code. Costs of this appeal will be costs in the cause. 

Beodhdrst, J. — I concur. Cause remanded. 


11 A. 16 (F. B)=8 A. W. N (1888) 281. 

FULL BENCH. 

Before Sir John Edge , Kt., Chief Justice, Mr. Justice Straight , and 

Mr. Justice Tyrrell. 


Kulwanta ( Decree-holder ), v. Mahabir Prasad and another 

{Judgment- debtors). [24th July, 1888. J 

Stamp— Court fee— Security bond for costs of appeal — Act 1 of 1879 (Stamp Act), sell, ty 
No. 13 — Act Vll of 1870 (Court-fees Act ) sch. ii, No. G. 

Held by the Full Bench that where a bond is given under the orders of a Court- 
as security by one party for the costs of another, it is subject to two duties — (a)- 
an ad valorem stamp under the Stamp Act, art 13, soh. i, (6) a oourt-fee of eight 
annas under the Court-fees Act, art. 6, sch. ii. 

In this case. Straight, J., made the following reference to a Bivision- 
Bench : — 

“ This is a question of stamp reported to the Court by the Registrar 
under the following circumstances : — Mussammat Kulwanta, the appel- 
lant in this Court, was required by an order to find security for the costs- 
of the respondent in the event of her appeal failing, and, in pursuance 
of that order, she has filed two security-bonds, one for Rs. 433-5-4, and the 
other for Rs. 866-10-8, and they are severally stamped with the court-fee 
stamp of eight annas. The Registrar’s attention being called to the 
instrument, and the stamps affixed upon them, has reported the matter to 
the Court in terms of his order of the 8th of the present month, and the 
matter has come before me for disposal. The Registrar has referred to an 
opinion expressed by this Court in the year 1881, which was given by four 
of the then Judges of the Court, expressing certain views with regard to 
art. 13, sch. ii. of the Stamp Act, and to art. 6 of the second schedule of the* 
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Court-fees Act. In that opinion it would appear that a view expressed by 1888 
Jackson, J., in Soonjhare Roonivur v. Ramcssur Pandey (1) was adopted; Judy 94, 

[^7] the Registrar from that opinion and the ruling to which it refers, 

suggests that the security-bonds in this case should have been stamped Fui/L 
with a scamp under art. 13 of the Stamp Act of 1879. Mr Ram Prasad , BENCH. 

for the appellant, coutends that his client has sufficiently stamped the 

two security-bonds. He observes, and I think justly, that the opinion of ** A ' 16i 
this Court mentioned by the Registrar in his report was an opinion that (F.B.) = 

was expressed extra-judicially, in the sense that it was without argument 8 A,W ' 11, 
being heard. Upon comparing art. 6 of sch. ii of the Court-fees Act with (1888) 281 * 
art. 13 of the Stamp Act, I think there is considerable force in Mr. Ram 
Prasad' s argument that the wide scope which has now been given to 
art. 6 of the Court- fees Act, in comparison with its terms in the older 
Court-fees Act, suggests that the instruments in this case are instru- 
ments of obligation given by the direction of the Court, and not otherwise 
specifically provided for. As, however, this view is in conflict with 
what I committed myself to in the former opinion, and as the holding 
it, if it be a right one, involves the necessity of overriding not only 
that opinion but the opinions of three other learned Judges, I think my 
proper course would be to refer the question here involved for disposal 
to a Division Bench, I direct accordingly.” 

The question was subsequently referred to the Full Bench. 

Munshi Ram Prasad , for the appellant. 

The following judgment was delivered by the Full Bench : — 

JUDGMENT. 

Edge, C.J., and Straight and Tyrrell, JJ. — We are of opinion 
that when a bond is given under the order of a Court as security by one 
party for the costs of another, it is subject to two duties, (a) one under 
the Stamp Act, art. 13, sch. i, according to its amount, ( b ) under the 
Court-fees Act, art. 6, sch. ii, and is liable to an ad valorem stamp and to 
a court-fee of eight annas. The analogy of an administration-bond is 
useful as a guide, because such an instrument is necessarily required by 
every Court granting letters of administration, and must be stamped under 
the Stamp Act and also under the Court-fees Act. This is our answer to 
the reference. 


11 A. 18 (P.B.) = 8 A. W. N. (1888) 276 = 13 Ind. Jor. 148. 

FULL BENCH. 

[ 18 ] Before Sir John Edge, Kt.. Chief Justice. Mr. Justice Straight. 

and Mr. Justice Tyrrell. 


Raghubar Dial and others (Defendants) , v. Kisho Ramanu.t 

Das (Plaintiff). [26th July, 1888. J 


Trust— Trust for “ public religious purposes 
Hindu temple relating to trust —Right to 
Act XX of 1H63 — Hindu Law. 


” — Private trust -Suit bi/ 
sue — Civil Procedure Code, 


worshipper at 
ss. 30, 539 — 


The defendants made a gift of land to a Hindu temple for the purpose of 
defraying the expenses appertaining to the idol. The temple was built and the 
gift inide in 1870. The defendants obtained from the revenue authorities 
mutat ion of names in fcho idol’s favour, an acknowledgment of the person whom 


(1) 5 W. R. Miso. 47. 
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they nominated as agent or manager. The plaintiff, alleging that they had 
subsequently repossessed themselves of the land and the profits accruing there- 
from, and that he was interested as a Hindu in worshipping at the temple, and \ 
professing to sue on behalf of the entire body of the worshippers thereat, sued for 
a declaration that the land was wakf, and the idol entitled to bold it in his own 
name ; that the defendants should be directed to apply the income of the 
property to the purposes of the temple, and that the Court should give such 
orders and instructions as might be necessary and proper for the future manage- 
ment of the temple and payment of income. No sanction to the institution of- 
the suit was obtained under s. 589 of the Civil Procedure Code. 

Held by the Full Bench that the gift made by the defendants constituted a 
trust for the purposes of the temple. 

Per EDGE, C. J., and TYRRELL. J., that the defendants before the Court did 
not constitute themselves trustees in any sense. 

Hell also by the Full Bench that the suit was not maintainable as against 
those defendants. 

Per STRAIGHT, J., that the suit was not maintainable under the Hindu Law ; 
that the trust was one for public religious purposes; that such a suit, in which 
the plaintiff asked to have the trust administered by the Court, could not be 
maintained without the sanction required by s. 539 of the Code ; that assuming 
s. 539 to be inapplicable, and Act XX of 1863 to apply, the suit could not be 
maintained without the sanction required by that Act ; and that, with reference 
to s. 30 of the Code, no cause of action had accrued to the plaintiff alone on 
which he could maintain the suit. 

Per EDGE, C.J., and TYRRELL, J., that if the trust were one for public religi- 
ous purposes, the suit as against the defendants before the Court must fail for 
non-compliance with the provisions of s- 539 of the Code, and if for private or 
qwisi-privabe relgious purposes, it must also fail, since there was no principle on 
which the plaintiff, as one of the public worshipping in the temple, could 
maintain it against those defendants who were not trustees but 4 if they had 
wrongfully taken possession) trespassers ; that Act XX of L863, could not apply ; 
and f-htt, with reference to s. 30 of the Code, the plaintiff could not maintain 
the suit alone on his own behalf, or on behalf of himself and others against 
those defendants. 


[193 Jawahra v. A kbar Husain (1) distinguished, Manohar Ganesh Tambekar 
v. Lokhmiram Govxnd Ram (2), Lutifunissa Bibi v. Nazirun Bibi (3), and Hira 
Hal v. B hair on (4), referred to. Wajid Ali Shah v. Dianat-ullah Beg (5), ap- 
proved. 

{Overruled. —18 A. 227 (231) ; F. — 20 C. 397 (409i; R.— 13 A. W. N. 71; 32 A, 503 (514) 
= 7 A. L J. 761 (773) =6 Ind. Cas. 21 9 (222) ; 33 C. 739 i803, 804) = 1 0 C.W.N. 
581 : 2 C L J. 460 (470) ; 9L P. R. 1901 = 113 P. L, R 1901. D.— 2 M. L. J. 
251.] 


This was a reference to the Full Bench by Brodburst and Mahmood, 
JJ., the question referred being whether the suit was maintainable under 
Hindu Law by the plaintiff-respondent, and with reference to ss. 30 and 
539 of the Civil Procedure Code. The nature of the suit is stated in the 
judgment of the Full Bench. 

Pandit Suttdar Lai and Pandit Ratan Chand, for the appellant. 

Mr. C. Dillon , Mr. Dwarka Nath Banerji . and Babu Jogindro Nath 
Chaudhri , for the respondent. 


JUDGMENT. 

STRAIGHT, J. — The reference which is now before this Bench arose 
out of a suit in which one Kesho Ramanuj Das was the plaintiff, and, 
four persons, Behari Dal, Musammat Kundar Kuar, Raghubar Dial and 
Mohan Dal were the defendants. The question which is put to us in the 
order of reference is this : — “Was the suit maintainable under the Hindu 

(1) 7 A. 178. (2) 12 B. 247. (3) 11 O. 33. (4) 5 A. 602. (5) 8 A. 31. 
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I*w by the plaintiff-respondent, and with reference to ss. 30 and 539 of 
the Civil Procedure Code.” 


It seems to me for the purposes of determining this question, that it 
is material to look at the terms of the plaint upon which the plaintiff came 
into Court and summarised they come to this. That Tika Ram was the 
absolute proprietor of 5 biswas of land situate in the Bareilly District ; 
that he made a gift of those 5 biswas of land in favour of the four defend- 
ants, the female defendant being his daughter, Behari Lai being her 
husband, and the other two defendants being her sons ; that Tika Ram died 
in or about 1S67, leaving behind Musammat Pran Kuar his widow ; that 
Musammat Pran Kuar, subsequent to the death of her husband, construct- 
ed a temple in honour of the God Janki Ballabhji, and dedicated it to 
that deity. The fifth paragraph of the plaint, which I had better state in 
terms, goes on to say: — ‘‘The defendants, in order to defray the 
expenses of the temple, made a gift of the said property in favour of [20] 
Janki Ballabh, and voluntarily maae an application for mutation of 
names, which was allowed, and Behari Lai, defendant, was appointed a 
manager of the temple.” The plaint then goes on to say that ‘‘in 1875, 
the Tahsildar, of his own accord, made a report to the effect that the 
deity had no existence and could not be deemed to be in possession, and 
that as the donors were in actual possession, their names should be 
recorded. This was allowed by the Board of Revenue and the names of 
the defendants were recorded, although the income cf the property used 
to be spent in defraying the temple expenses. 

‘‘7. That since November, 1884, the donors have changed their mind 
and have stopped the payment of the expenses. 

8. The temple is a place of public worship aud residents of neigh- 
bouring places visit the temple. The plaintiff has been a 'pujCLTz (worship- 
per) for the last seven years, and resides in it. He, therefore, on behalf 
of the entire Hindu community who worship in the temple, prays as 
follows : — 


4 (l) That it may be declared that 5 biswas, &c., is ivciJcf ‘ 

“ (2) That it may be declared and established that Thakur 
Ballabhji in whose favour the gift was actually made, is entitled to hold 
the property in his name, as ia customary with reference to temples ; 

(3) That the defendants be directed to pav the income of the 
said property for defraying the expenses of the tern pie as hitherto ; 

(4) That the Couit may issue such orders and instructions as 
may be necessary and proper for the future management of, and as to 
the payment of the income for, the said temple.” 

I may as well at once say, in order to clear 'that consideration out of 

the way, that, as far as I am aware there is no rule of Hindu Law 

substantive or otherwise, that deals with or governs a claim of this 

ascription. I am not aware that there is any principle of Hindu law 

which either sanctions or prohibits such a suit, nor is any suggested on 

•either side. Therefore I reply in the negative as to the first question 
referred to us. 

[21] Then aviso the following three considerations. First, looking 

to , th “ f !. a '" e ® f * he i’ 1 11,11 ^ 's the suit ono that comes within the purview 
of s o39. Civil Procedure Code? If it is such a suit, then it is conceded 
on the part of the plaintiff that it is prohibited by that section, and could 
not be maintained without the sanotion of the Collector as provided in the 
last paragraph of that section. If it is not prohibited by that section 
vthen is it within the provisions of Act XX of 1863 ? And, lastly, assuming 
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it not to be governed by either s. 539, Civil Procedure Code, or the- 
provisions of Act XX of 1863, are the provisions of s. 30, Civil Procedure- 
Code, applicable to it? 

The terms of the plaiat are unmistakeable, and there can be no- 
questioD as to what the plaintiff alleges. Hi says that in the year 1870,. 
the four defendants between them, by an endowment, created a trust h* 
respect of this temple of Janki Ballabhji and of the idol contained therein, 
which endowment consisted of 5 biswas of land, the income of which- 
was to be devoted to the expenses of the temple. I think I may so far* 
look into the evidence in the case as to refer to the mutation proceedings 
of the 5th August, 1870; because that is specifically referred to by the* 
plaintiff in his plaint; and may be reasonably taken bo be incorporated 
into it. It appears to me, reading the terms of that petition, that it is- 
good evidence that the four defendants made an out and out gift of the- 
5 biswas of land in favour of the Thakurji ; that they had created an 
endowment in respect of that particular land in favour of that idol: and- 
that whether Behari alone be regarded as the trustee of that endow- 
ment, or whether they and Bebari be regarded as joint trustees,- there was- 
a trust in favour of the idol, who was the beneficiary so to speak under 
such trust. 

Referring to page 371 of Mr. Agnew’s book upon Trusts in British 
India, I may quote a passage from it, as it rests upon the authority of 
case law. He says: — “As an idol cannot itself hold lands, the practice- 
is to vest the lands in a trustee for the religious purpose, or bo impose 
upon the holder of the lands a trust to defray the exDense of worship. 
Sometimes the donor is himself the [22] trustee. Such a trust is of' 
course valid, if perfectly created, though, being voluntary, the donor cannot 
be compelled to carry it out if he has left it imperfect. Bub the effect of" 
the transaction will differ materially according as the property is abso- 
lutely given for the religious object or merely burthened with a trust for- 
its support. And there will be a further difference where the trust is only 
an apparent and not a real one, and where it creates no rights in any one, 
except the holder of the fund.” 

This is quoted from Mr. Mayne’s Hindu Law, para. 362, and, I be- 
lieve, represents the rules bearing upon the subject, which are also very 
fully stated in the recent ruling of the Bombay High Court in Manohar- 
Ganesh Tambekat v. Rakhmiram Govind Ram (1). It appears to me,, 
as I said before, that the terms of that petition are an indication of an ab- 
solute gift bo an endowment in favour of the Thakurji of the 5 biswas of 
land which belonged to the owners. That beicg so, it seems bo me that- 
one can only regard that, the temple being an open temple, as a public- 
religious purpose. If that be so, we have then the main element that is 
required for the purpose of bringing into operation the provisions of s. 539,- 
Civii Procedure Code. 

Now, then, what does s. 539 provide ? It says : — “ In case of any 
alleged breach of any express or constructive trust created for public^ 
charitable or religious purposes, or whenever the direction of the Court is 
deemed necessary for the administration of any such trust. &e.” 

Now, it is nob necessary, if I read that section aright, that there should* 
have been any breach of trust ; bub it is sufficient if there be a public reli- 
gious trust, and the direction of the Court is considered necessary for the 
administration of such trust. This view has been adopted by the learned 

(1) 12 B. 247. 
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Judges of Calcutta High Court in Lutif minis sa Bibi v. Nazirun Bibi (1). 
Therefore, this may be fairly regarded as a suit, to put it in its narrowest 
form, in which the plaintiff asks to have the trust administered by 
the Court. That being so, it seems to me that the sanction [23] of 
the Collector or such officer as the Local Government might appoint 
was necessary for the purpose of empowering the plaintiff to bring such 
a suit. In the referring order the Full Bench ruling in Jaxcahra v. Ahbar 
Husain (2), is referred to, and apparently treated by the learned Judges who 
referred this case as in their opinion applicable to the particular circum- 
stances of this case. In my opinion, it is not applicable. In that case the 
plaintiff brought his suit as a worshipper for the purpose of removing the 
interference of the defendants who had altered the structure of the mosque 
and had turned it into a place for storing straw. My brother Mahmood in 
that case was perfectly justified in observing that there was no suggestion 
in the plaint of a misapplication or a breach of trust, or a prayer for the 
administration of the trust, such as would bring the case under s. 539 of 
the Code. I, therefore, speaking for myself, do not think the Full Bench 
ruling above referred to governs this case. That being so, I think that 
s. 539 was applicable. 

If it was not, then does the case fall within Act XX of 1863 ? It is a 
pity, I think, that the learned pleader on behalf of the appellants could 
not have conceded that it did not. But if it does fall within that Act, 
then undoubtedly that Act required sanction to be given, which sanction 
has not been given, and therefore it would be prohibited and could not be 
maintained without sanction. 

As to whether s. 30, Civil Procedure Code, is applicable, assuming 
that I am wrong as regards the view I have taken with regard to s. 539, 
I am at a loss to see what cause of action could have accrued to the 
plaintiff alone. It is impossible to understand upon what right the 
plaintiff can claim to maintain a suit such as the Dresent against the 
defendants. As most material to this particular question and as support- 
ing the view that I am now expressing, I may refer to the luling of our 
late Chief Justice, Sir Comer Petheram, and Oldfield, J., in Wajid Ali 
Shah v. Dianatullah Beg (3). I think, therefore, I have now dealt with 
the matters that [24] seem to me necessary for answering this reference. 
My answer to it is as given above. 

Edge, C.J — In this case four persons, defendants in this suit in 1870 
made a gift of 5 biswas of land to a Hindu temple for the purpose of bhog 
and arti and other expenses appertaining to the idol. They appointed 
the defendant Behari Lai the manager and agent, and they presented a 
petition to the revenue authorities to have their names expunged and the 
name of the deity inserted instead, and to have Behari recognised as the 
agent or managei. The plaintiff in his plaint alleges that he as a Hindu 
is interested in worshipping in this temple. He alleges also that the 
defendants have appropriated the income of the 5 biswas to their own 
purposes. He has brought this suit claiming the reliefs mentioned in my 
brother Straight’s judgment. The Subordinate Judge who tried the suit 
decreed the claim against Behari and Bhagat alias Mohan. Tho latter had 
confessed judgment. Behari did not appeal, neither did Bhagwat, and as to 
whether the suit was maintainable as far as concerned them is consequently 
not a matter which we have now to consider. The plaintiff appealed from 
the decree of the Subordinate Judge, so far as the other two defendants 
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were concerned, and on appeal the suit; was decreed against them. They 
have now appealed to this G^urb; and out of that appeal has arisen this 
reference. We must, in my opinion, interpret this reference as applying 
only to the parties who can be affected by the appeal in this Court, that 
is, the defendants other than Bhagwat and Behari. 

The first question to consider is as to whether a trust had been in 
fact created. It appears to me that the four defendants, short of execu- 
tiig a deed of declaration of trust, did everything else in their power to 
create a trust. They purported to give the 5 biswas to the god ; they 
successfully applied to the revenue authorities for mutation of names 
in favour of the god, and for acknowledgment of the person whom they 
nominated as the manager or agent. One thing appears to me to be 
quite clear, that the defendants other than Behari, who was the manager, 
and whose case is not now before us, did not constitute themselves trustees 
in any sense. In fact, as far as I can see, they divested themselves of 

their separate interest in these 5 biswas. That I think has some bearing 
upon the answer we should give bo this reference. I may mention inci- 
dentally that of the two defendants now before us, one was found and 
the other was alleged to be a minor in 1870. 

On behalf of the plaintiff, it was said that this was not a case coming 
within s. 539 of the Code, it being contended by Mr. Banerji that there 
was no express or constructive trust here for public religious purposes. 
He contends, of course, that there was a trust, but denies that the 
endowment of this small temple could be considered to be an endowment 
for public religious purposes. If this was an express or constructive trust 
for a public religious purpose, there is sufficient in the plaint itself to 
show that the case would come within s. 539, Civil Procedure Code, 
because in effect the piaint alleges that there has been a breach of such 
trust, that is, that Behari, who was appointed a manager, and who was 
also a donor, and the other defendants, who were donors, have, contrary 
to the objects of the trust, and the objects of the endowment, repossessed 
themselves of the 5 biswas and the profits accruing from them. It is 
quite true that in terms none of the reliefs claimed in this plaint are 
precisely the reliefs mentioned in clauses a , b , c, d, and e of s. 539 of the 
Code. Bub they are all, in my judgment, comprised within the phrase 
or granting such further or other relief as the nature of the case may 
require.” Here, not only does the plaintiff’s plaint, if it states the facts 
truly, show that there has been misapplication and non-administration of 
the trust funds and trust property, but he asks in terms to have it declared 
that the 5 biswas were trust property of the god ; and he calls in aid the 
assistance of the Court to enforce the trust. Consequently if the purpose 
for which the endowment was made was a public religious purpose, the suit 
must fail, the provisions of s. 539 of the Code not being complied with. 
On the other hand, if, as Mr. Banerji contends, the purpose was not 
a public religious purpose in the sense of s. 539, but a private trust, 
for a private religious purpose, I fail to see on what principle the 
[26] plaintiff is entitled to bring this action. I confine myself to the case 
of the two persons now before us in this appeal. They are not trustees. 
As far back as 1870 they did appoint a manager and did divest themselves 
of the property. If they have since that date wrongfully taken possession 
of those 5 biswas and appropriated to their own purposes the income, 
that in my judgment does nob constitute them trustees, bub would make 
them trespassers dealing with the property to which they are not entitled. 
How in that case a person, who is really one of the public, although he 
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can worship in the temple, can maintain an action against these persons 

as trespassers, I fail to see. I have seen no authority to show that such 
an action is maintainable. 

I may say also that I also fail to see how Act XX of 1863 can apply 
in this case. The temple and trust, if there was one, came into existence 
in 1870 and was not in existence at the date of that Act. 

There is another question raised, as to whether this action could be 
maintained by reason of s. 30 of the Civil Procedure Code? In my opinion 
neither the plaintiff, nor the body of Hindus who might worship in this 
temple, nor the body of Hindus generally, could maintain this action, if 
the trust were a private trust. The fact that the plaintiff apparently had 
notices issued to the Hindus interested could not, in that view, entitle him 
to maintain the action alone, on bis own behalf or on behalf of himself 
and others. If this trust was for a public religious purpose, s. 539, Civil 
Procedure Code, would still apply, whether the notices required bv s. 30 
of the Code had issued or not. I fully agree with my brother Straight 
that the ruling in the case of Jawahra v. Alcbar Husain (1) referred to in 
the order of reference does not govern this case. That was a case in 
which a Muhammadan was suing the persons who, by their act of 
converting a mosque to purposes other than religious purposes, had pre- 
vented him exercising his undoubted right of usiog the mosque for purposes 
of prayer. The case which appears to me to be practically on all fours 
with this case is that [27] of Wajid AH Shah v. Dianatullah Beg (2) 
and I must say, so far as the facts of that case are applicable here I agree 

with the judgment of the late Chief Justice which was concurred in bv 

Oldfield, J. 


The passage quoted by my brother Straight from para. 362 of Mayne’s 
Hindu law (3rd ed.) in my opinion correctly lays down the Hindu law 
with regard to trusts in favour of idols. That passage is elaborated and 
other considerations are referred to in subseauent paragraphs 

To put it shortly, whether this trust was a public trust or a private 
one, whether the purpose was a public religious or private or quasi - private 
religious purpose, in my opinion this suit is not maintainable as against 
the appellants to this appeal. From what I have already said mav he 
gathered the opinion that I might have as to whether the suit was main 
tamable at all : but I decline to express any opinion whether it was 
maintainable against those defendants who are not parties to this appeal 
It is not quite clear, from the form of the reference, whether our opinion 
was asked as to the suit being maintainable against all the defendants or 
merely those defendants who are parties to the appeal. 

l J '. — 1 enti ™ ly con cur with the opinions expressed by the 

learned Chief Justice ; and would add this only that the true scope and 

purview of. 30. Civil Procedure Code, has been laid down bv three 

-%Z°LT v g bZ12 (3) a86 whioh was before four Judsos of tho <*>«*• 
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PULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr, Justice Straight, and 

Mr. Justice Mahmood. 


Hari Tiwari and others ( Defendants ) v. Raghunath Tiwari 

AND ANOTHER ( Plaintiffs ). [27th July, 1888.] 

Exchange — Agreement that if either party were deprived of land received he should 
receive other land — Suit for specific performance — Act X.V of 1877 ( Limitation Act), 
sch. ii. No. 113. 

In 1871 the plaintiffs and the defendants executed a deed whereby they effected 
an exchange of certain lands, and each party agreed to resist by legal process or 
by bringing [28] an action any claim or interference with the other in respect of 
the property exchanged, and to bear the costs which might be incurred in such 
legal proceedings in certain proportions, and that if as a result of such proceedings 
either of the parties were deprived of the lands exchanged or any part of them, 
the other should rruks it up out of certain of his own land. In 1881 the plaintiffs 
brought an action against a third party who claimed title to some of the exchan- 
ged lands, and joined the defendants as defendants, the latter admitting the 
plaintiffs’ title. The plaintiffs were defeated in that suit in 1882. In 1885 
(within three years from the time the defendants refused to give them other 
land) they sued on the deed of 1371 to have the exchange therein provided for 

carried out. 

Held by the Full Bench that the cause of action arose in 1882, when there was 
a loss to th a plaintiffs in the sense contemplated in the deed, and the defendants 
were called upon specifically to perform their covenant, and that the present suit 
having been brought within three years after their refusal to perform it was 
within the time fixed by art. 113, sch. ii of the Limitation Act (XV of 1877). 


£R., 10 O.C. 218 (224).] 

The facts of this case were as follows : — By a deed dated the 14bh 
April, 1871, execute! by the plaintiffs and defendants, who were gaw- 
anda'dars”' in the villages of Bishunpura and Baghauli, 12 biswas and 
2 dhurs of land in Baghauli belonging to the plaintiffs were exchanged 
for the same quantity of land in Bishunpura belonging to the defendants. 
The deed contained the following agreement by the parties: — It is to 
be observed that if any co-sharer of the village or zemindar of the mahal 
in either village claims or interferes with the lands the subject of the 
exchange, we all, both parties, shall unite with one another to prevent 
him. The costs which may be incurred in consequence of such interfer- 
ence shall be paid by both parties in proportion to their shares, viz., two 
shares by the first party (defendants) and one share by the second party 
(plaintiffs) : and if there be any loss of land, the subject of exchange, we 
shall make it up and equalize the difference from the waste land owned 

by each party close to the pucka wells in the two villages. 

In 1881 the plaintiffs sued one Jadupat Tiwari and certain other 

persons for possession of a portion of the land which they had received in 
exchange, alleging they had been dispossessed by those persons They 
joined as defendants in that suit the persons from whom they had recei- 
ved the land, the defendants in the [29] present suit, who \ u P por *° 
them in their claim. That suit was dismissed on the ground that the 
land belonged to Jadunat and others, and nob to the transferors. In® 
de^sfon wls affirmed by the High Court in July, 1882. 

Upon this, in August. 1835, within three years from the time the 
defendants refused to give them other land, the plaintiffs brought the 
present suit against the defendants, claiming by virtue of the deed of 
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-oxohango to recover land from the defendants in the place of the land of 

, l . ° b fchey had been deprived. The lower appellate Court gave the 
plaintiffs a decree, from which the defendants appealed. 

.^be appeal, which raised the question whether the suit was barred 

by limitation or not. was eventually referred to and heard by the Full 
Bench. 

Mr. J. E. Hoivard , for the appellants. 

Munshi Juala Prasad, for the respondents. 


JUDGMENT. 

Edge, C. J. — This is a suit brought upon a deed of the 14th April 
1871 . The suit must be regarded as a suit for specific performance of one 
of the covenants contained in that deed. By that deed the parties to this 
-action exchanged certain lands, and they covenanted in somewhat loose 
language, hut legally to the following effect : — that if any co-sharer or 
-zemindar should claim or interfere with the lands, the subject of exchange, 
the parties to the deed of exchange would unite with each other to resist 
such claim or interference; and that the costs to be incurred in consequ- 
ence of any such interference should be borne by the parties to this deed in 
the proportion of two-thirds and one-third. Then came the material 

words of the covenant. Those words as translated are as follows : “And 

if there be any loss of the lands, the subject of exchange, we will make it 
up and equalize the difference from the waste land owned and possessed 
by each party close to the pucka wells in the two villages.” 

I have no doubt that the true construction of that covenant, taking 
all those terras together, the terms that I have quoted, and [30] the terms 
that I have referred to, is that each party agreed to resist by legal process 
or by bringing an action any claim or interference with the other in 
respect of the land exchanged, and to bear the costs which might be 
incurred in such legal proceedings in certain proportions, and that if as a 
result of those legal proceedings one of the parties was deprived of the 
lands exchanged, or any part of them, the other party should make it up 
out of his own land situate close to pucka wells. 

The plaintiffs alleged that they were dispossessed in 1881 ; it is 
doubtful whether thev ever were in possession at all. But I think that 
point is not material in this particular case. In 1881, the plaintiffs 
brought an action against Jadupat Tiwari and others, who claimed title 
to some of the exchanged lands. In that action they joined the present 
defendants, who were the other parties to the deed of 1871 as defend 
ants. They could not have joined them as plaintiffs The present 
defendants acted up to their covenant, in this respect that thev 
the plaintiffs in that case by admitting their title as against Jadupat 
Tiwari and the others. The result of that litigation was that in 188-> 
by a decree wh, oh was confirmed in this Court, Jadupat Tiwari and ids 

co-defendants who claimed title along with him in this land were held to 
bo entitled to the land in question. 

On that and within three years, the plaintiffs brought their present 
claim on the deed of !871. to haye the exchange therein provided for 
earned out. The only question which we have got to decide is whether t i e 
plaint ffs sn.t was brought within time. It was contended on behalf o t e 
defendants that the cause of action arose in 1871, on the execution of « 

deed of exchange that contention being based upon the fact that at that 

time the now defendants had not got title to the lands which are now in 
eu.t. If we had merely to consider the ease in which a defendant was sued 
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for the breach of a covenant for title, no doubt the period of limitation 
would begin to run from the time when the deed was executed. Bub 
this is not a covenant for title ; thi9 is a covenant to provide for 
what might happen in case of either of the parties to the deed be- 
[ 31 ] ing dispossessed by adverse title ; and until the event arose which 
was contemplated by the covenant, the cause of action of the present 
plaintiffs could not arise. Now that event did not arise according to our 
construction of the covenant until 1882, when there was a loss owing to 
the adverse decision of the litigation. After the decision in 1882, the 
defendants were called upon specifically to perform their covenant, and 
this action was then brought within three years of their refusal to perform 
it. It was therefore brought within the time fixed by art. 113, sch. ii. 
Limitation Act. The appeal must be dismissed with costs. 

STRAIGHT, J. — I am of the same opinion, and I concur with the 

learned Chief Justice that this suit was not barred by limitation. 

fyfAHMOOD, J. — I agree with the learned Chief Justice. 

. Appeal dismissed. 


11 A. 31 = 8 A.W.N. (1888) 282. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt. % Chief Justice , and Mr. Justice Mahmood. 


Girwar Singh and another ( Defendants ) v. Sit a Ram ( Plaintiff ).* 

[11th August, 1888.] 

Jurisdiction— Remand— Act XII of 1881 (N. W. P. Rent Act », s. 203. 

An Assistant Collector dismissed a suit without considering the merits, on the 
ground that it was not oognizable by a Revenue Court. On appeal, the District 
Tudee held that it was unnecessary to determine the question of jurisdiction as 
he bad power in any event under a. 203 of the N. W. P. Rent Act, to remand the 
suit to the Assistant Collector, and he remanded it accordingly. 

Held that the Judge had rightly construed s. 203 of the Rent Act, and that 
the remand was proper. Ahmaduddin Khan v. Majlis Rai (1) distinguished. 


THIS was a suit under s. 93 (< 7 ) of the N. W. P. Rent Act (XII of 
1881) by a lambardar against certain co-sharers for arrears of Government 
revenue paid by him on account of their shares. The suit was dismissed 
bv the Assistant Collector of Aligarh, without entering upon the merits 
on the ground that, when it was ins- [32] 

longer co-sharers in the village, and that he had therefore no jurisdiction 
to entertain it. The plea as to jurisdiction was raised before the Assistant 
Collector by the defendants. The plaintiff appealed co the District 
Judge of Aligarh, who observed : — “ Under s. 208 of the Rent Act, this 
Court ha 9 power to remand the suit to the Revenue Couit, whether t a 
Court was competent to entertain the suit or not. It therefore is 
superfluous to determine the question whether the Revenue Court was 
competent or not to hear the suit. In any case I am clearly of opinion 
that the issues raised are such as would be more appropriately decided 
bv a Revenue Court. I therefore under s. 562 of the Code of Givii I ro 
oadure and s. 208 of the Rent Act rema nd the case to the C mrt of the 

Appeal, No. 95 of 1888, from an order of H. E. Evans, Esq., District Judge 
of Aligarh, dated the 27th March, 1888. 

ft A 4.3ft 
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Assistant Collector with directions to re-admit the suit and proceed to 
investigate and dispose of the suit on the merits.” 

The defendants appealed to the High Court from the order of 
remand. 

Mr A. B. Reid, for the appellants. 

Babu Jogindro Nath Cliaudhri , for the respondent. 

JUDGMENTS. 

EDGE, C. J. I think the District Judge of Aligarh is perfectly right 
in the construction he put on s. 208 of the Bent Act. Even if it was not 
strictly a Revenue Court suit, I do not think that the judgment of the 
Full Bench in the case of Ahmaduddin Khan v. Majlis Rai (1) shows 
that the District Judge had not power to remand the case to the Revenue 
Court. The question before the Court there was whether the District 
Judge, believing that the suit was brought in the wrong Court, was right 
in dismissing the suit altogether, or whether he ought not to have re- 
manded it to the Court which he thought had jurisdiction. I infer from 
the judgment of my brothers Straight, Brodhurst and Tyrrell that that 
was all they meant to decide. I think the appeal should be dismissed 
with costs. 

Mahmood, J. — I agree with the interpretation which the learned 
Chief Justice has placed upon s. 208 of the Rent Act, and agree- C33jing 
with him I need say nothing further except that the order which he has 
passed is the only order which could be passed in the case. 

Appeal dismissed. 


11 A. 33 = 8 A. W. N. (1888) 283. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


Indar Kuar ( Plaintiff ) v. Gur Prasad and another 

(Defendants).* [16th August, 1888.] 

Civil Procedure Code. ss. 28, 45 — Mis-joinder of causes of action. 


The judgmeut of the majority of the Full Bench in Narsingh Das v. Mangal 
Dubey (2), except in its general observations as to the provisions of the Civil 
Procedure Code relating to joinder of parties and causes of action, proceeded upon 
and had reference to the speoial circumstances of the ease, and to the alleg itions 
made by the plaintiff in his plaint, and was not intended to be carried further. 

In a suit for possession of immoveable property part of which had been usu- 
fruotuanly mortgaged by defendant No. 1 to defendant No. 2, the plaintiff alleg- 
ed that the first defendant had no title to make such a mortgage while both 
defendants maintained suoh title. ’ 


Held that inasmuch as the title of defendant No. 2 was derived from defend- 
ant No. 1, ami stood or foil with tho failure or success of the plaintiff’s claim 
against tho lattor, there wore not two causes of action but one namelv th* 

infringement of the plaintiff’s right, by tho defendant No. 1, and hence the’ suit 
was not bad for misjoinder of causos of action. 


[F., 24 A. 358 (360) = 22 A. W. N. (1902) 85 ; R. 

D. J. 121 : 30 A. 560= A. W. N. (1908) 235 
O. P. Li. R. 9 (13).] 


29 A. 267 = A W. N. (1907) 36 = 4 A. 
— 5 A.L.J. 647 = 4 M.L.T 392; 13 


• First Appeal, No. 85 of 1897, from a dooree of Babu Promoda Char an 
Subordinate Judge of Allahabad, dated tho 22nd March, 18S7. 


(1) 5 A. 438. 


(2) 5 A. 163. 
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The facts of this case are sufficiently stated in the judgment of the 
Court. 

Pandit Moti Lai Nehru and Pandit Bishambhar Nath , for the appel- 
lant. 

Munshi Bam Prasad , for the respondent. 

ORDER OF REMAND. 

STRAIGHT, J. — The plaint in this case is somewhat prolix, but strip- 
ped of supeifluous details and allegations, it comes to this, that as to the 
defendant Gar Prasad, the plaintiff seeks to have her title declared to 
and to obtain possession of a 4 annas S pies share in mauza Latara, and 
as to the defendant Bank, to eject it as a trespasser in possession from 2 
annas 8 pies out of the 4 annas 8 pies of Sisai Sipah, which it professes to 
hold under a usufructuary mortgage executed in its favour by the defendant 
Gur Prasad, by [34] having it declared that he had no title to make such 
a mortga£e,the share mortgaged, as well as the remaining share, being the 
property of the plaintiff by inheritance from his deceased mother Musam- 
mat Biija. It is unnecessary to say more of the defendant Gur Prasad’s 
defence to the suit than that he denies that any share in property belong- 
ing to the plaintiff is now in his possession, and as to the 2 annas 8 pies 
of Sisai Sipah, he says it was mortgaged by him to the defendant Bank 
with possession in order to raise funds to save the share from auction-sale 
for arrears of Government revenue. The defendant Bank reiterates this 
statement, and claims the right of a usufructuary mortgagee to hold pos- 
session of the share until the mortgage-debt has been discharged, it is clear 
therefore from this that any right the defendant Bank has, flows through 
and from the defendant Gur Prasad : in other words, that as to part of the 
plaintiff’s claim, they have a united interest, in the sense that auy title 
the Bank can make must be made through him. The learned Subordinate 
Judge, who had the case before him, as the Court of first instance, has 
held the suit bad for misjoinder of causes of action for the reasons stated by 
him in his decision, relying more especially on a Full Bench ruling of this 
Court, Narsingh Das v. Mangal Dubey (l). As I am responsible for 
the terms of tne judgment of the majority in that case, having written 
it I think it right to say that, except in so far as the general observations 
in it as to the provisions of the Civil Procedure Code relating to joinder 
of parties and causes of action are concerned, it proceeded upon aud had 
reference to the special facts and circumstances of the case itself and to 
the allegations made by the plaintiff in his plaint. I may also add that 
I know my brother Judges, who were parties to the ruling, took the same 
view and had no intention that it should be carried further than the 
particular case in which it was made. In the present suit, as to 
the one head of claim in which the defendant Bank is interested, any 
title that it possesses flows through and is derived from the defendant 
Gur Prasad and if he has usurped or appropriated rights [35] which 
belong to the plaintiff as to the village Sisai Sipah, such title stands 
r falls according as the plaintiff establishes or fails to establish her 
claim against him. There cannot therefore properly be said to be two 
L action ; on the contrary, there is a single cause of action, namely 
the infringement of the plaintiff’s right by the defendant Gur Prasad, out 
* hm flowed the title asserted by the defendant Bank and denied 

bv the plaintiff. For these reasons I think the learne d Subordinate 

“ ~ (1) 5 A. 163. 
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Judge was wrong in fche the view he took, and in applying the Full Bench 
ruling to the present; case. I allow fche appeal, and reversing his decree, 
direct; him fco restore fcne suit; to his file of pending cases and to dispose of 
it; according co law. Costs will be costs in fche suit. 

**5 re0 in aU _ fchat T has b00Q said by my brother 
Straight in respect of this case: and as I was fche only dissentient Judge 

in the Full Bench case of Narsing Das v. Mangal Dubey (1), I wish to say 

that 1 am very glad fco adopt the interpretation which my brother has pat 

upon that ruling, and concur in fche order which he has made. 

Cause remanded . 


11 A. 35 = 8 A.W.N. (1838) 234 = 13 Ind. Jur. 190. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice, and Mr. Justice Mahmood. 

CHED.a LAL AND ANOTHER ( Plaintiffs ) V. BADULLAH AND OTHERS 

{Defendants) . v [23rd May 1888. J 

Practice— Appeal on full court-fee from decree dismissing suit in vart—Re,„n„J f 
whole cxse t 'tough no cross- appeal or objections preferred— Dismiss zl of iXole suit 
on remand - dighCourt comae tent in secant appeal to consider validity of remark 
order not specifically appeale i— Civil Procedure Code. ss. 5-u, 56 l 562 ^ 

A plaintiff whose suit hid been decreed in pirt appealed from so rnirh of the 
first doarts deoree as wts adverse to him, and stimnpd . 1 cn ® 

aopeal with a alamo which would h iva covered an apostil from\he whot« ° £ 

Toe defendant did not appeal or file cross-objections. ‘The lotv^r tiol® decree, 
reminded the whole case to the first Court under s 562 of rh *PP ol ** tQ Court 
Code, the plaintiff, [36] not appealing under s ||| ^ 

remind. The first Court now dismissed the whole suit and ™ h . [ der ° f 
to ‘thTkigta ‘court — P °“ ate °° Urt CO “ fitmed Che de ° ree - On a JSSS JpplJ 

pr i«y of th^order of1^ta°d!“ hough it“h?d“no?been sT.“ ifl^Uy appeal 7 P '°' 
(ii) thit the order of remand was ultra vires so faras.r^iLS^ ? aga,Qst I 
the first Court’s decree which wis favourable to the plaintiff tht i~° bhat Pa , r , t ° f 
Ciurt not having jurisdiction, in the absence of any^apudal’cr ®, 1 .° W . er a PP el, ate 
defeniant, to disturb that part of ths decree • (iiil tu °^J eefclous t>y the 

was not made valid by the subsequent appeirauco of che plaimiff^^ 0 * V; m * ad 
Court or by the appeil from the first Court’s deereo or? “ b f ° re the first 
that the case w is not covered by s. 578 of the Code 6 rerQ:ind • an d (iv) 

Per MAHMOOl), J. S. 514 had no application to the case that c <w i • 
only to ca.es w tore one or more'of che p irtios arrayed on the Am* J?,? bl “ g 
led ag unst a decree passed on a ground common to all V o mj bldd appea- 
eithor of two opposite parties appealed from a mrr h,’ a” 0 ,10fc to c * ses where 
suffi dent for an appeal from the whole. e decree u P°n a court-fee 

Maharajah Moheshur Singh v. The Rannni . , 

oonissi Btgum (3), and Shah Mukhun Lall v 2) ’ borbes v * Ameer- 

referred to. ^ aU '• Babo ° Sree Kishen Singh {i) 

L.T. 251.] ’ (740) : 9 Iod - Cis. 173 (174) = 9 M. 

This case was referred fco a Diui a ; rt „ , , 

faota are suffioiently stated in the judgment of Edge C ’ ,i,ood> J ' Th <> 

Babu hat an Chand. for the appellants ' ' 

Munshi Madho Prasad and Mir rr. , 

• — — , tahur Husain, for tho respondents 

* Ssoond A ppo il N >. 2036 of 1836 frr..™ u. Vi r . U6S * 

ordinate Judge of Moradabid, dated the 24th JuK^ lU,V ' Z4in -ul-abdm, Sub- 
Muhammad Raid Bakhsh, Munsif of Moradabad dat >d’ th o’, C f"! irui,n « * decree of 
U) 5 A. 163. <3, 7 M.I.A. M3. (Slid «Tm 
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JUDGMENTS. 

Edge, C. J. — The plaintiffs brought their suit in the Munsif’s Court 
of Moradabad. They claimed possession of land and to have a door 
which had been recently opened by the defendants closed. ( The Munsif 
decreed the plaintiffs’ claim as to the land, and dismissed their suit as to 
the door. The plaintiffs appealed as to so much of that decree as dismissed 
their suit to the door. The defendants filed objections to so much of 
that decree as decreed the plaintiffs’ claim to the land. The Subordinate 
Judge on that appeal and on those objections remanded the whole case 
under s. 562 of the Code of Civil Procedure. The Munsif on that remand 
again decreed the plaintiffs’ claim as to the land and dismissed their claim 
as to the [37] door. The plaintiffs again appealed as to so much of the 
decree as dismissed their suit as to the door. The defendants did not 
appeal or file objections. The plaintiff stamped their appeal with a stamp 
which would have covered an appeal against the whole decree. On that 
appeal the Subordinate Judge again remanded the whole case under s. 562. 
The Munsif heard the case again, and on this occasion dismissed the whole 
of the plaintiffs’ suit. From that decree the plaintiffs appealed. On 
appeal the Subordinate Judge confirmed the decree of the Munsif and 
dismissed the appeal. From that decree of the Subordinate Judge this 
second appeal has been preferred. As to so much of this appeal as relates 
to the plaintiffs’ claim to have the door closed, Mr. Ratan Ghand for the 
appellants does not contend that we can interfere with the findings below, 
those findings being findings of fact, so we need not consider that portion 
of the case. Mr. Ratan Ghand contends that the second order of remand, 
namely that of the 10th December, 1885, was ultra vires so far as 
that portion of the decree of the 25th September, 1885, which related to 
the plaintiffs’ claim to the land was concerned, and that the only vali 1 
decree relating to the plaintiffs’ claim to the land is the decree of the 25th 
September, 1885, which was not the subject of appeal, and as to which 
the defendants did not file objections. On the other hand, it is contended 
that we cannot in second appeal consider whether the order of remand 
of the 10 th December, 1885, was good or bad, as it was not specifically 
appealed against as it might have been under s. 588 (28) of the Code of Civil 
Procedure, and that the plaintiffs by appealing from the last decree of the 
Munsif waived any right to object to the order of the 10th December, 1880, 
and further that this is a case within s. 578 of the Code of Civil Procedure. 

As to our power in second appeal to consider the validity or propriety 
of the order of the 10th December, 1885, there can be no doubt. Thera 
~ Y q two or three decisions of the Privy Council which show that that is a 
nower we can now exercise. Was the order of the 10th December, 1885, 
qo a9 it related to the land, ultra vires or not? The Subordinate Judge 
thought that because [38] the plaintiffs had stamped their appeal with 
a stamp which would cover an appeal on the whole case he might treat the 
atmeal which, in truth, was only in respect of so much of the mmi! s 
C ourt's decree as dismissed the claim to close the door, as if the plaintiffs 
were appealing against the whole decree. It is an extraordinary proposition 
iw Subordinate Judge is tolookat the stamp on a memorandum of appeal 
Ind Lt at thi memorandum itself in order to see which part of a decree 
t th^ibiect of“n appeal before him. The plaintiffs’ claim as to the land 
haWbeen decreed on the 25th September, 1885, they could not hay? 

I I aea j n3 t that portion of the decree ; it gave them what they askat |' 
The Subord^e Judge could no more deal with a part of a decree which 
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'was cot challenged by a memorandum of appeal or by objections filed by 
the opposite party than he could pass an order reversing the decree of a 
Munsif when that decree was not iu appeal before him. The memoran- 
dum of appeal or objections when filed are what give the Judge on appeal 
jurisdiction to interfere with the decree below. He cannot of his own 
motion deal with a decree which is not the subject of appeal to him, or 
with a portion of a decree against which portion there has been no appeal 
and no objections filed. 

In so far as he assumed to set aside the decree of the Munsif of the 
25th September, 1885, which decreed the plaintiffs’ claim as to the land, 
he acted without any jurisdiction whatever. The fact that the plaintiffs 
on that remand appeared before the Munsif could not give the Munsif 
jurisdiction to re-open the question as to the land. The appeal against 
the decree of the Munsif could not validate the portion of the order of 
remand of the 10th December, 1885, which was made without jurisdiction. 
The parties by appearing before a Court which has no jurisdiction cannot 
give that Court jurisdiction in the absence of legislative enactment. In 
my opinion nothing which had taken place did make or could make that 
portion of the order of the 10th December, 1885, which remanded the 
case as to the land, valid. As to the contention that this is a case within 
578 of the Code of Civil Procedure, the [39] answer to that is threefold. 
First of all, there is here more than an irregularity, it is an exercise of 
jurisdiction where there was none. Secondly, the act of the Subordinate 
Judge did affect the merits of the case in this way, that the plaintiffs 
rightly or wrongly having got a decree establishing their right to the land, 
and that portion of the decree not being before the Subordinate Judge 
on appeal, they had established their title so far as a Court of law could 
establish it for them. Thirdly, it is a question affecting the jurisdiction 
of the Court. In my opinion the Subordinate Judge had absolutely no 
jurisdiction to deal with that portion of the decree which was not the 
subject of the appeal before him. I am of opinion that this appeal should 
be dismissed with costs so far as it relates to the claim to close the 
door, and that it should bo allowed with costs here and below so far as it 
relates to the claim to the land, and that so much of the Subordinate 
Judge’s order of the 10th December 1885, and of his last decree as relates 
to the plaintiffs’ claim to the land must be reversed, and the decree of the 
Munsif of the 25th September 1885, be restored. 

Mahmood, J. — I agree in all that has fallen from the learned Chief 
Justice and in the order which he has made. This being a case referred 
by me for decision, I wish to add a few observations. I understand the 
case now as I did when I made my order of reference of the 2Sth July, 
1887, and that order enunciated the three points on which the decision of 
the case depends. As to the first of these points I have to refer to s. 544 
of the Code of Civil Procedure, which is the onlv section on which any 
reliance could be placed for the contention that when the plaintiff who 
has only paitly succeeded had appealed from such portion of the 
decree as was against him upon the stamp valued in proportion to the 
whole amount of the claim in the appellate Court, ho would be placed 
on a worse footing than that on whioh he stood before ho had pre- 
ferred an appeal. S. 544 of the Code of Civil Procedure applies in mv 
opinion only to appeals by parties arrayed on the same side of a litigation 
in the original Court, and against whom judgment on a common ground 
has been passed and only some of them appealed from such judgment [401 
on behalf of themselves and others who do not join in the appeal. That 
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section does not relate to cases in which a party (be he plaintiff or 
defendant in the original Court) who has been unsuccessful only to a 
certain extent of the subject-matter of the litigation in appeal from so- 
much of the decree as has been passed against him, happens to value the 
appeal as if it related to the whole subject-matter of the litigation, or to 
pay court-fees on such amount. No Court could take a matter such as the 
payment of the court-fee stamps as a test whereby its jurisdiction is to 
be decided. I hold, therefore, on the first point in the referring order 
that that question should be answered in the negative. As to the second 
question enunciated in my order of reference I agree with the learned 
Chief Justice in holding that so much of the decree of the first Court 
as was not appealed from was not within the scope of the jurisdiction 
of the lower appellate Court, and that Court in making its order 
acted ultra vires or without jurisdiction, because no tribunal has 
any power to deal with the subject-matter of the litigation which 
is not brought before it as the subject for adjudication. On the third 
question as stated by me in the order referring the case, I have no doubt, 
for the reasons which have been stated, that the provisions of s. 578 of 
the Code do not cover the case even though in consequence of the re- 
manding order of the 10th December, 1885, which was passed under 
s. 562 of the Code of Civil Procedure, a trial denovo has taken place in this 
case and a decree has been passed by the first Court dismissing the claim, 
and that decree has been confirmed by the lower appellate Court. The 
scope of that section cannot be so extensive as to bring within the scope 
of adjudication matters not subject to adjudication in the Court of first 
instance or in the Court of appeal, and therefore the interference by the 
lower appellate Court which it made by the order of the 10th December,* 
1885, was illegal, and, as such, fit for being interfered with by us even at 
this stage. It has been argued that because the lower apppellate Court s 
order of the 10th December, 1885, might have been appealed from under 
s. 588 of the Code of Civil Procedure, and, inasmuch as such appeal was not 
preferred, it [41] is no longer open to us in second appeal to consider the 
validity of that order. Orders of remand such as s. 562 contemplates are 
necessarily orders of an interlocutory character because they do not 
definitely purport to dispose of the litigation with which they deal. Such- 
orders may no doubt be appealed from, and the Court of appeal can 
adjudicate on them with such power as to finality as the appellate Court 
possesses. But when in a case such as this such order is not appealed 
from, and, having been carried out, ad judication in pursuance thereof has 
been made, I do not think that the circumstance of such order not being 
appealed from would preclude the parties from bringing up such questions- 
when the final decree in the case has been made and is rendered the 
subject of an appeal. The learned Chief Justice has stated why this 
should be so on legal reasoning, and indeed, if any further reason were 
required, I should say that the rulings of their Lordships of the PnyV 
Council in Maharajah. Moheshur Singh v. The Bengal Government (U »• 
Forbes v. Ameeroonissa Begum (2) and Shah Mukhun Lall v. Baboo Sree 
Kishen Singh (3) were authorities for this proposition. These rulings' 
proceeded no doubt on earlier law, but I am not aware that the rule has' 
been modified in the Civil Procedure Code by which this case is 1 

The effect of this view is to agree with the decree of the learned L ie 
Justice. Appeal allowed in part. 


(1) 7 M I. A. 283. 


(2) 10 M.I.A. 340 
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FULL BENCH. 

Before Sir John Edge. Kt ., Chief Justice, Mr. Justice Brodhurst and 

Mr. Justice Mahmood. (.2nd June 1888.] 


Khuman Singh and others ( Defendants ) v. Hardai ( Plaintiff )* 

Pre-emption — W a jib -ill art — Construction — “ Karibi" meaning of. 

The word “ karibi ” used by itself in the pre-emptive clause of a wajib ul-arz 
to indicite shareholders “ near” to the vendor, is ambiguous and inadequate to 
express the intentions of the shareholders. 

[42 J The pre-emptive clause in the wajib-ul-arz of a village gave aright of 
pre-emption, in cases of sale by shareholders, first to “ bliai hakiki (own brothers), 
next to “ karibi ” (near), and next to co-sharers in the same thoke as the vendor. 

Held that although the word “ karibi ” must be read in connection with the 
preceding word "bhai," the words “ bhai karibi ” could not reasonably be 
confined to cousins, but must be construed as meaning 44 bhai bund ” or bhai 
log," so as to include all near relatives, both male and female. 

Held also that a vendor’s father’s brother’s widow, holding a share in the 
vilage absolutely and as heir of her deceased husband, was entitled to pre emption 
in preference to the vendees, who were only sharers in the same thoke as the 
vendor. 

[F. 2 A.L.J. 346. R. 5 Ind. Cas. 669 (670.)] 


This was a suit for pre-emption, based on the following clause in the 
wajib-ul-arz of a village: — 

“A shareholder wishing to sell his share, will sell it (i.e., offer it for 
sale) at a fair price, first to a bhai hakiki (an own brother), after that to 
karibi (near), after that to a sharer in the thoke or in a second (or another) 
thoke.” 

The plaintiff was one Musammat Hardai, widow of one Jawahir Lai. 
The vendors (who did not contest the claim) were her nephews — sons of 
her husband’s brother. The defendants-vendees were sharers in the 
village, and in the same thoke as the plaintifl'. Among other pleas they 
contended (i) that the plaintiff was not a sharer within the meaning of the 
wajib-ul-arz , as she was in possession of the share by virtue of which she 
claimed, by way of maintenance as a Hindu widow, and not by right of 
inheritance, (ii) that assuming her to be a sharer, she did not come with- 
in the category of "karibi” and so had no right preferential to their own. 

The Court of first iustance (Subordinate Judge of Meerut ) dismissed 
the suit. The Court observed : — 

Now the question is whether the plaintiff in this case, who is the 



karibi (real and near) are used in connection with the word bhai (brother) 
and that they both qualify the same word bhai. In fact. I see that no 
other coustruotion can reasonably be [43) put to it. Whoever else 
may come under the words bhai karibi, Ido not think that a female 
relative, suoh as the plaintiff, can be brought within those words. If 
the words bhai hakiki and bhai karibi be construed strictly, they 
would not include any but the brothers and cousins; bv a broader 
construction, as the word bhai sometimes is used in vernacular common 
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dialogue, it may mean and include some other male near relatives ; but 
to include an aunt in the word bhai would certainly be going too far, 
and giving it a meaning which is never applied to it. I am of opinion 
that the second issue must be decided against the plaintiff, and the 
plaintiff’s case must fall with this finding. The vendees being also sharers 
in the thoke , the plaintiff has no preferential right oyer the vendees. It 
is not now necessary to go into the other issues. I dismiss the plaintiff s 
case on the above finding, and order her to bear the costs of both sides.” 

On appeal, the District Judge of Meerut, being “ clearly of opinion 
that the appellant as the widow of a karibi relative of the vendors, holding 
her husband’s share by inheritance, is entitled to pre-emption ” reversed 
the first Court’s decision, and remanded the case, under s. 562 of the Civil 
Procedure Code, for trial on the merits. On the remand, the Court of 
first instance decided the remaining issues in favour of the plaintiff, and 
so decreed the claim. On appeal, the District Judge affirmed the 
decree. The defendants appealed to the High Court. 

On the 24th January 1888, this appeal came for hearing before Edge, 
C. J. and Brodhurst and Mahmood, J. J., who made an order, the material 

portion of which was as follows. 

“We remand this case under s. 566 of the Code of Civil Procedure 
for a finding as to whether at the date of the sale, and at the date of the 
commencement of this action, the plaintiff was in possession of the 
share in the thoke by way of maintenance or by right of inheritance. 
The share to which we refer is the share by reason of which her pre- 
emptive right is alleged to accrue. 

To this remand, the lower appellate Court returned a finding to 
the effect that at the dates mentioned the plaintiff held her [44] share 
absolutely, by right of inheritance to her deceased husband. No objec- 
tions were filed to this finding. 

The Hon. Pandit Ajudhia Nath and Munshi Ram Prasad , for the 

appellants. , 

The Hon. T. Conlan and Pandit Bisliambhar Nath, for the respondent. 


JUDGMENTS. 

BRODHURST, J. — Plea No. 1 was withdrawn before we remanded the 
case under s. 566 of the Civil Procedure Code. The finding on the issue 
we remanded, namely, “ whether at the date of the sale and at the date 
of the commencement of the action, the plaintiff was in possession of the 
share in the thoke by way of maintenance or by way of inheritance, 
is in the plaintiff’s favour, the lower appellate Court having found that 
Musammat Hardai held her share absolutely as the heir of her deceased 
husband, Jawahir Dal, and was thus in enjoyment of it at the time of the 
sale, and to this finding no objection has been taken. The only other 
plea that on the former occasion was seriously pressed is No. 2 ; thus 
the sole point that remains for consideratoin is as to the meaning of the 
waiib-ul-arz. The passage in dispute is as follows A shareholder 

wishing to sell his share will sell it (i.e., offer it for sale) at a fair price, 
first to a bhai hakiki (own brother), after that to karibi (near), afte 
that to a sharer, in the thoke or in a second (or another) thoke. -L 

question here is, what is the meaning of the word karibi . 

The difficulty that has arisen on this part of the case is owing to a 
word having been used that is ambiguous and inadequate to < 3 ° n ™ y c ® ar ^ 
the intentions of the shareholders. Obscure language such as that a 
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referred to, should not be permitted by any settlement officer to be made 
use of in a waj ib-ul-arz . 

I have referred to several dictionaries, including those of Forbes, 
Wilson, Shakespear, Richardson, and Fallon. In none of them is the 
word “ karibi ” mentioned, hut “ karib ” is shown in all of them to mean 
near either in space or relationship. In Wilson’s Glossary, the meanings 
of the word are given as “ near [45] near to, also near in relationship, a 
kinsman, a relative, a connection by birth or marriage excepting the rela- 
tion of parent and child. ” “ Karibi ” apparently is not a word that could 

correctly be used alone, as are the words karabut-daran or rishtadaran to 
denote relations, and so far as I can learn it is not generally so used even 
by uneducated persons. 

The first Court — the Subordinate Judge of Meerut — observes, “ Now, 
the question is whether the plaintiff in this case, who is the aunt of the 
vendors, that is, the vendor’s father’s brother’s wife comes within the 
word ‘ karibi.' Reading the word “ karibi ” with the preceding words ‘ bhai 
hakiki ’ there remains no doubt that both these words ’ hakiki ’ and karibi 
(real and near) are used in connection with the word bhai (brother), and 
that they both qualify the same word bhai.* In fact, I see that no other 
construction can be reasonably put to it. Whoever else may come under 
the words bhai karibi , I do not think that a female relative such as the 
plaintiff can be brought within those words. If the words bhai karibi 
and bhai hakiki be construed strictly, they would not include any but the 
brothers and cousins. By a broader construction, as the word bhai 
sometimes is used in vernacular common dialogue, it may mean and in- 
clude some other male near relations, but to include an aunt in the word 
■ bhai would certainly be going too far and giving it a meaning for whichit 
is never applied. ” I agree with the Subordinate Judge in thinking that 
the word karibi as well as the word hakiki must be read in connection 
with the word bhai. 

I was first much impressed by the arguments of the learned pleader 
for the appellants, and was strongly inclined to think that the Subordi- 
nate Judge had placed a right interpretation on the words above referred 
to, and I was more especially inclined to think so as the lower appellate 
•Court had given no reason whatever for arriving at a different conclusion ; 
but, having regard to some remarks that fell from my brother Mabmood 
at the first hearing of the case, I consider that that although karibi must 
be read in connection with the preceding word bhai, the words bhai 
karibi must [46] he held to include more than cousins ; for it appears 
unreasonable to suppose that the shareholders of the village in ouestion 
can have intended to allow the right of pre-emption to a second or third 
cousin and to deny it to a father or an uncle or even to a paternal 

nephew, who among Hindus is frequently regarded with almost, if not 
as strong, aff ection as an own son. 

Our attention has boon drawn to the judgments in an earlier case, 
Seoond Appeal No. 316 of 18S6, from the same district of Meerut (1) 

In that case, the lower appellate Court, the then Judge of Meerut, in 
considering similar words in a wajib-ul-arz observed: "The decision in 
this oase depends on the interpretation to be put on the wajib-ul-arz. That 
document lays down that an own brother and then a kanbi and then a co- 
Sharer should have the option of purchase. The words are bhai 

hakiki ba bhai karibi. Thelowor Court holds that the word bhai governs 

(1 Not reported. 
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the word karibi and that it is own brothers and then near brothers or cousins 
that have the preference, and that after them all co-sharers are equal, ana 
consequently the plaintiff and the purchaser both being sharers, the plain- 
tiff has no right of pre-emption over the defendant, the purchaser.^ In the 
opinion of this Court the words in the wajib-ul-arz mean that after own 
brothers, persons karibi , that is, in any way connected, have a right of 
pre-emption, and that the word karibi is not confined to cousins. Even 
supposing that the word karibi is governed by the word bhai , the Court 
holds that the word bhai cannot be confined to cousins, but that the word 
is used in a much wider sense and means bhai bund. Connections, how- 
ever distant, being of the same stock, are called bhais , Under either 
interpretation the Court holds that the plaintiff has a preferential right 

of pre-emption.” m . . 

A Bench of this Court, Edge, C.J., and Straight, J., in disposing of 

that second appeal, remarked : “ It seems to us that the Judge has placed 
a reasonable construction upon the wajib-ul-arz , and one which we ought 
not to disturb” and the appeal was accordingly dismissed. 

[47] I am now of ooinion that the point was properly decided, and 1 
may add that if in the present-case the words bhai karibi were intended to 
refer to cousins only, there was no necessity to have previously used the 
words bhai hakiki , as an own brother would have been included in the 
words bhai karibi , he being not only a near bhai but the nearest bhai 
of all Moreover, if own brothers and cousins were the only relations 
that were to be allowed to pre-empt, own brothers having been clearly men- 
tioned, cousins should not have been referred to in the words bhai karibi , 
but should have been described by the words bhai chachera , phuphera, 

“ mamera," “ mausera ,” according to the intentions of the share-holders^ 

Having regard to the considerations above mentioned, I think that in 
order to obtain the meaning intended by the co-sharers', we must not only 
read the words karibi with the word bhai, but must also regard the woid 
bhai as meaning bhai bund or bhai log , so that bhai karibi shall include 

all near relations both male and female. 

Under these circumstances I am of opinion that this appeal sbouiai 

be dismissed with costs. 

El'GE, C. J. — I am of the same opinion. 

MahmOOD, J. — So am I. Appeal dismissed. 


11 A. 47 (P.C.) = 15 I. A. 211 = 5 Sar. P.C.J. 260 = 12 Ind. Jur. 450. 

PRIVY COUNCIL. 


Present : 

The Earl of Selborne , Lord Ifobhouse, Lord Macnaghten , Sir B. Peacock , 

and Sir R. Couch. 

[On appeal from the High Court for the North-Western Provinces .] 


n.oon KUAR AND OTHERS ( Plaintiffs ) v. Dhum Singh ( Defendant ). 

[21st June, and 7th July, 1868.] 

Act XV of 1877 {Limitation Act), sell, ii. Nos. 61 and 97 Act IX of 1872 ( Contract )* 

s. 65. , • 

Money due on an account stated which would, as such, have been 
three years from the statement, under Act XV of 1877, sch. n art. 64 become*, 
for purposes of limitation, a debt of another oharaoter, when, it having 
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*•*/•** J * r ** ti ***n*"’ , ‘ wheruby it w** to Us rotaioe] by the debtor us 

J?* 1 o| ih« ucmo « prop.***! nale of land. thvt arrangement failed 

shrf 00,1 •jW'-tdoGly enforceable, aud -o declared by decree. 

In conlirmplaaiioa of a *•*!« of land bv ihe debtor to tho creditor, it was agreed 
5h*5 uoe so.jfc -debt .hoalJ be retained by the former in satisfaction of part of the 
pricae, tout the p.rfltee failing to agree a> to certain other terms, a suit, brought by 

*“ ‘“‘•ading »end.»r for specific performance, was dismissed, on tho ground that 
no effectual agreement had been made. 

i/efd that t b i* decree brought ah., u t a now state of things, and imposed a now 
obligation on she debtor, who eout 1 no longer allege that he was absolved bv th- 
creditors being emitted to the land instead of the money. H>« became bound 
•? p **? r «hat which he had retained in payment of his land, the date of the decree 

giving she d*te of she failure of an existing c on>i deration, within tho moaning of 
ars. 97. 

The Kuttrr might aU 3 be regirde I as filling under s. G5 of tho Contract Aot, 
IX of 187 J, under which, when the agreement was decreed ineffectual, the debtor! 
having previously received an advantage under it. was made liable “ to restore” 
that ad v ausage. or “ t * make compensation for it.” 

[F.. 25 A. 619 = A W.N. i 1903) 117 ; 31 A. GS |P.C.) = 11 Bom. L.R. 525 = 1 ) C.L J 
5U = 10 M.L.J. Jy5 = b M.L T. s-» = i l„d. Cas. 890 = 3G I A. 41 ; 30 M. 310 = 
17 M.L J. 140 ; App.. 28 A. 400 = 3 A.L.J. 228= 4 . W.N. (l‘J0fi» 33 - R 35 
C- 2<y) (.>! )• 7 C.L J. 5 0 12 C W.N. 320 = 3 M L T. 90; 1 C.L J. 337 ( 347 ) - 
8 M L J. 0 1 | 0 J. ; 17 C.P.L.R. 07 .72> ; D.. 20 B. 750 (755. 75G) = 4 Bom l’ 
R 571: 30. P L.R. 173 U75»; 10 bid. Cas. 48G (4871 J 

APPEAL from A decree (12th March, 1880) of tho High Court, revers- 
ing a decree (26th March. 18 s5j. of the Subordinate Judge of Saharanpur. 

The suit out of which this appeal arose was commenced by Lala Baru 
Mai, lately a Sharf at Saharanpur. with his wife Musammat Bassu Ivuar, 
against Lala Dhum Sineh. Baru M il died pending tho suit, and his sons 
having been joint with the widow as plaintiffs, were now appellants with 
her. 

In 1879, Dhum Singh owing money to Baru Mai, they entered upon an 
arrangement that Baru Mai, buying villages of Dhum Singh, for Rs. 55,000 
should give credit for and write off so much as was equal to the debt* 
receiving only the balance in cash ; it appearing from the accounts down 
to 1st September, 1879. that the debt was Rs. 33,359. The conveyance 
was to be made to Bassu Kuar, the wife. But, disputes afterwards arising, 
completion was refused by Baru Mai. On 3rd September, 1880, Dhum 
Singh sued him for specific performance ; but his suit, although decreed by 
the Court of first instance, was dismissed by the High Court on the 14th 
March, 1884 : that Court holding that there had been no unqualified 
acceptance of the terms by Baru Mai, and [49] that no binding contract, 
enforceable by law, had been made between the parties (1) 

The present suit was brought on the 18th September, 1884 the plaint 

stating that the defendant refused to refund the amount, for which' an 

allowance in the sale consideration ” had been made, although in conse 

qaence of his own acts the contract of sale had been declared by the 

• H ‘ g ^ C .°^ ' °“ 6 J 4 ‘ b March. !884, not to be enforceable ; and inferr- 

ing that the cause of action had arisen on that date. 

vv ^he defendant b Y, hl t s written statement set up limitation under Act 

?1- 18 Z- 7 ’ a J! e f ng th ,t t Dothl . D g had occurred during the transactions 

which’ ^bTaccrpTn 18?9 Part,eS ‘° alfcer the " ature ° f the original debt 

the cUi’m for R° o rd <i In <» a -Q M ‘ Muh ammad Maksud All Khan, decreed 

the claim for Rs. 3.3o9, with interest at 7 annas 9 pies percent, per month. 


1888 

JUNE 21 <4 
July 7. 


Privy 

Council. 


11 A. 47 

(P C ) = 

15 I. A. 211=' 
5 Sar. P.O.J. 
260 = 12 
I nd Jur. 
480. 


(1) 4 A. W. N. (1884), 161. 
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that being the rate at which it had been entered in the books, and in 
conformity with custom. This decision was reversed on appeal by the 

High Court in the following judgment : — 

“Prior to September, 1879, there had been various transactions 

between the parties, and these transactions resulted in a debt due by the 
defendant to the plaintiff of Rs. 33,359-3-6, that being the identical 
amount which is claimed in the present suit. In September, 1879, the 
parties entered into negotiations as to the mode in which this debt 
should be liquidated. The defendant apparently was not in a position at 
that time to pay in money, but he had certain landed property and 
negotiations took nlace for the sale of this property to the plaintiffs and 
the extinguishment of the old debt thereby. These negotiations proceeded 
so far that the purchase-money was fixed at Rs. 55,000, and it was 
agreed that the plaintiff should pay this amount by giving credit to the 
defendant to the extent of the debt due by him, and paying the balance 
in cash. So far the negotiations were completed, except apparently 
a few minor points. In the end, however, a dis-[50J pute arose as to 
what bad been settled as the actual terms of the bargain which were 
to be reduced into writing. The defendant brought a suit against the 
plaintiff for specific performance of the contract which he alleged ha 
been settled and executed for the sale to the latter of the property 
in dispute. That suit was tried by the Subordinate Judge, who decreed 
the claim. In appeal the High Court reversed the Subordinate J udge s 
decree, as it appeared that the parties were never ad idem with refer- 
ence to the contract set up by the then plaintiff. It is said now that 
this Court found that the true contract was not the contract set up by the 
then plaintiff, but was in fact the contract set up by the then defendant, 
who is now plaintiff. From the judgment of the Court, however, it 
appears that this is not what was then decided. All that the judgment 
shows is that the contract set up in that suit was not proved because 
there was no evidence that the parties had come to any agreemen 
that was to be the contract. That is all that was necessary for the 
decision of that case. The judgment in effect decided that ^ there had 
been no contract, and the parties were therefore relegated to the 
original position. In other words, the negotiations failed b0oau *® t ^ 
resulted in an agreement, and the original debt due by the present 
defendant to the oresent plaintiff always remained dne and is so sta 
It is alleged that the contract was completed on the 1st Saptem 
her, 1879 and that is therefore the latest 

to in considering when the money became due. The whole amou t 

in fact become due 0 »™ l “ b ‘ kte ^ pontiff, and assuming that an 
upon the view most favourable t P ^ ^ & n0w p0riod {rom which 

account was 3 ^ ?“ A f UQ it’if Impossible to assign the debt to a latter 
limitation would beg ^ brought on the 18th September. 1884, 

date than that. The P re8a “" 8 “ . rs from latest possible date upon 

that is to say mue mo T, , h VQ become due. Under these circumstances 
which the debt L?" b ^ u “l2L«on Thf,5Sn[lff. contention is that the con- 

the suit is barred by 1 ™ ,t T 1 ° t hav ' e been completed, and under its terms 

tract which b6 set “P ^ a c S r0dited • n the present defendant’s books, was to be 

r h X° ne L/r ! me »t by the present plaintiff as a deposit on account 

l ?\! ind the pms^nt suit is therefore a suit for money had and 

of the sale, a P , tion w hich did not arise until the contract had 

gonToff, U f.°„ when this Court decided that the contract set up by the 
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present defendant was not, but that set up by the plaintiff was, binding. 1888 
I am of opinion that this contention must fail. In the first place, by the June 21 & 
terms of the contract itself which is now set up by the plaintiff, no deposit July 7. 

was payable, and the price was not to be paid till the completion of the 

contract. Secondly, in the present plaintiff’s letter to the defendant PRIVY 
demanding payment of the money, and dated the 29th September, 1879, the COUNCIL, 
plaintiff did not demand the money of the defendant or ask him to return — — 

it as a deposit, but demanded it simply as the balance of the old demand. II A. 47 

Under these circumstances it is impossible to treat the money as any thing (P.C.) = 

but the old balance due from the defendant to the plaintiff, and as that* 5 I. A. 211 = 
debt was barred by limitation at the time when this suit was brought, I 5 Sar - P C.J\ 
am of opinion that the Subordinate Judge should have given the defend- 260 = 12 
ant a decree. The appeal must be decreed with costs.” Ind. Jur. 

Mr. R. V. Boyne, for the appellant, argued that the effect of the res- 430 . 
pondent’s suit upon the agreement, which treated the debt as a subsisting 
part of the consideration, and to that amount part payment was that the 
appellant’s claim was not barred under article 64, as on a debt upon an 
account stated in 1879. Upon one view, the transaction between the 
parties, and the suit for specific performance, showed grounds for deduc- 
tion of the period occupied by the suit. This would give an addition to 
the three years, as the suit lasted from 3rd August, 1880, to 14bh March, 

1884. Until the agreement for the sale of the land had been finally 
brought to an end, the appellant was in the position of a person whose 
claim had been satisfied by the substitution of the land for his debt, and 
no suit could have been successfully brought. Upon this part of the 
argument Musammat Rani Surnomoyi v. Shoshi Mokhi Burmania (1) was 
cited, and it was argued that in auother view, and if there was no [523 
such suspension of the right to sue upon the account stated, the date 
itself of the decree, viz., 14th March, 1884, was the starting point of limi- 
tation, inasmuch as, on the dismissal of the suit, a new cause of action 
accrued. Also acknowledgment of liability had taken place. [Reference 
was made by one of their Lordships to Rose v. Watson (2) in regard to a 
suggestion of a temporary lien on so much of the land as would have been 
covered by the proportionate part of the purchase- money, represented by 
the debt retained for a time.] It was also argued that the claim should 
have been held to fall within the Contract Act, IX of 1872. s. 65. The 
interpretation clause, s. 2, ot that Act explained a void ” agreement as 
being an agreement “ not enforceable by law;” and it was submitted that 
Dhum Singh, on the dismissal of his suit on the 14th March, 1884, 
became bound to pay the amount of the debt previously retained ; being 
made liable, by s. 65, to restore an advantage received under a contract 
that had become void. 

• Mr. Charles II. Hill , for the respondent, argued that the question 
raised must bo disposed of upon the law of limitation as applied in the 
judgment of the High Court. It was the completion of the contract that 
alone could turn the retention of the debt into a payment, as the price of 
the land was not to ho paid till then ; and the debt remained, 
from first to last, the balance of the old account. Had there been a com- 
plete oon tract, a decree for specific performance would have folio wed. lie 
referred to what was expressed in the judgment in Lack mi Bakhsh Roy v. 

Ranjit Ram Panda;/ (3), showing that the law of limitation is strict and 
inflexible, and argued that article 64 alone could he applied. No later 

(1) 12 M. 1. A, 244. (2) 10 H. L. Ca. 079. (3) 13 B. L. R. 177. 
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acknowledgment than the commencement of Dhum Singh’s suit could be 
found, and that was too far back to be of any avail to the plaintiff. Re- 
ference was also made to the E.j T. Company v. Odit Chum Paul (1), show- 
ing that on a simple contract the breach gave the date of the cause of 
action from which the period of limitation commenced, not the time of the 
refusal to perform the contract. Not till the bringing of the present suit 
was it ever [53] alleged that the principal sum now claimed was other 
than the debt due on the 1st September, 1879. No act had been done, 
with effect to alter the nature of this debt, or to afford a starting point 
for limitation, other than that date. What was now allege 1 for the 
appellant differed from the contention of Baru Mai, in his resisting the 
suit for specific performance, and was inconsistent with there having 
been, as the Court decreed, no definite terms of contract settled. 

Mr. B. Y. Boyne , replied, arguing that the 14ch March, 1884, was 
the starting point for the period of limitation. 

Their Lordships’ judgment was delivered by LORD HOBHOUSE. 

JUDGMENT. 

LORD HOBHOUSE. — The question in this case is whether a debt which 
at one time was due from the respondent to one Baru Mai, whom the 
appellants represent, and which has never been paid, has been extinguished 
bv lapse of time. The High Court, differing from the Subordinate Judge, 
have decided the point against the appellants, and have dismissed the suit 
brought by them for recovery of the debt. 

Baru Mai and Dhum Singh, who were bankers in Saharanpur, had 
dealings together, and Dhum Singh came to owe Baru Mai Rs. 33,359-3-6. 
It was then agreed between them that Dhum Singh should convey to 
Baru Mai or to his wife, Bissu Kuar, certain villages for the sum of 
Rs. 55,000, and that his dent should be set off against the price. On the 
1st September, 1879, he executed and delivered to Bum Mai a deed by 
which he acknowledged the receipt of the whole purchase-money, and 
conveyed the villages to Bassu Kuar, and he endorsed on the deed a 
memorandum showing that the balance only of the price, after allowing 
for the debt, was paid in cash. No money was actually paid. 

On the same day Biru Mai took away the deed and signed a 
letter preoared bv Dhum Singh, in which he agreed to register the 
deed and to pay the balance of the price. Bub very soon wards 

he found or alleged, that the deed was nob in accordance with certain 
conditions L; which he had stipulated, and. declining [M] to complete 
the purchase, he demanded what was owing to him. Dtum Biogn ° 
his part insisted that the deed was in accordance with the contra, 
and after an attempt at arbitration bad failed he brought a sa ‘ b 
the 3rd August, 1330. agamst Baru Mai and Bassu for speoiBo pe f 
mance of the contract, praying that the deed might be registered, and h^ 
Baru Mai might be ordered to pay the balance of the R3. 55,000 
interest, after setting off the debt of Rs. 33.359-3-6. . 

On the 24th of February. 1831, the Subordinate Judge decided m 
favour of Dhum Singh’s view, and gave him a decree according o 
Driver. Barn Mai appealed to the High Court. After reviewing .the 
evidence their conclusion was that Dhum Singh did not make ou o 
satisfaction that the sale-deed ev er became a contract binding on Baru 

(1) 5 M. I A. 43. 
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•nd anforoeable against him inlaw. They therefore dismissed his suit. 
Tfaeir decree was made on the 14bh of March, ]884 (1). 

Upon that event .Baru Mai renewed his demands for the payment of 
his debt, and not being able to get it, he, in conjunction with his wife 
Bassu, instituted the present suit on the 10th of September, 1884. He is 
since dead, and his sons have been substituted for him as co-plaintiffs 
with the widow. In bis plaint be states the deed of the 1st of September, 
1879, and alleges that, in the preparation of the deed, Dhum Singh took 
steps contrary to the engagement, that so disputes arose, that Dhum 
Singh unjustly brought a claim for enforcement of the contract, hut that 
the claim was dismissed by the High Court, who held the contract to be 
invalid. He then claims that the amount for which Dhum Singh had 

given credit to him in the sale-deed ought to be refunded, and claims 
interest upon it. 

Dhum Singh’s defence is that Baru Mai always denied the existence 
of a contract : that the High Court held there was no contract ; that the 
character of toe debt never was altered ; and that there was nothing to 
save it from being barred by limitation. 

C55] The High Court hold that this defence is sound in law, and 
their decree dismisses the suit as being barred by limitation. They 
do not state under which article of Act XV of 1877 the ’case falls : bub 
they consider Baru Mai’s claim to be for nothing but the old balance due 
from Dhum Singh. Probably they would hold it to fall, as was argued at 
their Lordships’ bar, under article 64 (in the second schedule) ; therefore, 
as none of the statutory provisions by which the time for suing is enlarged 
can be applied to this case, except that which relates to acknowledgment, 
and as no written acknowledgment can be found later than the plaint 
filed by Dhum Singh in the specific performance suit, Baru Mai’s right to 
sue would be barred at latest long before he sued. 
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Their Lordships find themselves unable to agree with the High Court 
as to the nature of the claim. They think that it is substantially put upon 
the right ground in the plaint. It must be remembered that it has 
throughout been common ground to both disputants, that there was a 
contract made between them, and that among its terms were the sale 
of the villages for Rs. 55.000, the retention by Dhum Singh of his debt of 
Rs. 33,359-3-6 as part payment, and the payment hv Baru Mai of the 
balance. Their quarrel was about other matters. Dhum Singh alleged 
that the terms just mentioned were all the terms of the contract, and he 
claimed its completion on that footing. Baru Mai alleged that there were 
other terms, accused Dhum Singh ol dishonesty, and after a time claimed 
the right of receding from the bargain altogether. But the Subordinate 
-Judge took the view of Dhum Singh, and decreed completion of the con- 
tract according to that view. Up to the date of the Subordinate Judge's 
decree in 1881, Dhum Singh retained the amount of his debt as of right, 
and in accordance with the contract alleged by him. Afrer the decree of 
1881 he still retained ic as of right, and with a title which could not be 
disputed in any Court of Justice, except by the one mode of appeal from 
the decree of 1881. Baru Mai might have sued for his debt, hut the 
utmost benefit that could have come to him from such a suit would 
have been to have it suspended or retained in Court till [56] after 
decision of the appeal in the specific performance suit. Dhum Singh’s 
•defenoo would have been that the debt was paid by virtue of^the 


(1) 4 A.W.N. (1884), 161. 
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contract, and that defence must have prevailed if the suit were heard 
while the decree of 1881 still stood unreversed. It would be an incon- 
venient state of the law if it were found necessary for a man to ‘“statute a 
perfectly vain litigation under peril of losing his property if he does not. 
And it would be a lamentable state of the law if it were found that a deb- 
tor who for vears has been insisting that his creditor shall take payme t 
in a particular mode, can, when it is decided that he cannot enforce that 
mode, turn round and say that the lapse of time has relieved him from 

paying at^alh TjordshiD3 , view _ the decree of the High Court in 188 *' 

• brought about a new state of things, and imposed a new obhgation on 
Dhum Singh He was now no longer in the position of being able to 
allege that his debt to Baru Mai had been wiped out by the contract, and 
that 6 instead thereof Baru Mai was entitled to the villages Hebecame 
bound to pav that which he had retained in payment for Ins land And 

the matter may be viewed in either of twoways accordingtothet^rms 

of the Contract Act, IX of 1872. or according to the terms of the Limita 
feion Act, XV of 1877. , • a* 

Bv the 65th section of the Contract Act when an agreement is dis- 
ho void or when a contract becomes void, any person who has 
received any Id vantage under such agreement or contract is bound to 
restore* 1 it or to make compensation for it, to the person from whom be 

ZiZ was in the terms alleged by Dhum Singh. But it was held not to 
wntt , hecause there were other unwritten terms which 

Itttnot admit and the other party did not seek to enforce the 
6 f r>nrdind to his version of it, but threw it up altogether. The 

“.r™ who,;; .« 

TT;«h Pnnrfc decreed it to be so. The advantage received by Dhum 
£* F under "t was the retention of his debt. Therefore by the terms of 
, ^ hecame bound to pay his debb on the 14bh March, 188 . 

6 Vs?! Trying the case by the terms of the Limitation Act, their Lor - 
,. t L? it falls within article 97. An action for money paid 

8 IPS Existing consideration which afterwards fails, is not barred i 
™ after date of the failure. A debt retained in part payment of 
t re y monev is in effect, and as between vendor and purchaser, 

the puic that part * and if that were doubtful on the first retention 

While^here was yet undecided dispute, it could no longer be dou u 
, a decree of a Court of justice authorized the retention, and in e 
KcHfnbed the land for the debt. Dhum Singh retained the money, and 
Baru Mai lost the use of it, in consideration of the villages which °‘“ 00 
the subject of the sale-deed. That consideration failed when ‘j?® waa 
$ 1884 was made, and it failed none the less because the fi ^"aitions 
owing to Baru Mai’s own reluctance to take it under the 

insisted on by Dhum Singh. ht 

The result is that in their Lordships’ opinion the High Cou , 

to have sustained the Subordinate Judge’s decree, and to ? fcy to 

the anneal with costs, and they will now humbly advise Her Majesty 
re!erse P Ihe decree of the High Court, and to make an order to that 
effect. The respondent must pay the costs of the appeal^ 

Solicitors for the appellant : Messrs. T.L. Wilson and \ Co. 

Solicitors for the respondent : Messrs. Barrow and H g 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt Chief Justice and Mr. Justice Tyrrell. 


Chdnni Kuar ( Plaintiff ) v. Rup SlNGH {Defendant).* 

[26th June, 1888] . 

•Wiconscionable bargain —Maintenance — Gambling in litigation — Agreement opposed to 
public policy — Act IX of 1S72 ( Contract Act), s . 23. 


The result of the English cases regarding “ hard ” or “unconscionable bargains’ 
is that in dealings with expectant heirs, reversioners or remaindermen, the fact 
that C58J the bargain was declined by others as not being sufficiently advan- 
tageous does not raise a presumption that it was fair aod reasonable ; and that 
until the contrary is satisfactorily proved by the party trying to maintain the 
bargain, the Court may presume that a bargain which apparently provides, in the 
opinion of the Court, for an unusually high return or for an exceptionally high 
rate of interest, is a bard aod unconscionable bargain against which relief should 
be granted. The doctrine of equity on the subject of such bargains is applicable 
in England only to dealings with expectant heirs, reversioners or remaindermen. 
The judgment of the Privy Council in Srimati Kamini Sundari Chaodhrani v. 
Kali Prossunno Ghose (1) does not imply that the doctrine is to be applied in 
India to cases except where it would have been applied in England, or except 
where the case is in some way analogous to a case of snatching a bargain with 
an expectant heir, reversioner or remainderman, or except there is some fiduci- 
ary relationship between the lender and the borrower although there may be no 
fraud or undue influence, or except there is some incapacit y, such as ignorance 
on the part of the borrower to appreciate the true effect of his bargain. 

The judgment of the Privy Council in Ram Coomar Coondoo v. Chunder 
Ganto Mookerjee (2) shows that while the speoific English law of maintenance 
and champerty has not been introduced into India, and while fair agreements to 
supply funds to carry on litigation in consideration of having a share of the pro- 
perty if recovered should not be regarded as per se opposed to public policy, yet such 
agreements should be carefully watched, and if extortionate and unconscionable 
or made not with the bona fide object of assisting, for a reasonable recompense,' 
a claim believed to be just, but for the purpose of gambling in litigation, or of 
injuring or oppressing others by encouraging uurighteous suits, should be held 
contrary to public policy, and not enforced. 
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obligeo aim t'. u> « a wr*yiu K i Q0 expenses of a further appeal to 

the Privy Council, ho admitted his liability under the former boud The Privv 
Council decreod his appeal, and he obtained possession of the propert’v in suit but 
declined to pay the Rs. 25,000, upon which the obligee sued upon the bond It 
was found that, apart from the moneys borrowed by the obligor from time to time 
he was without even the means of subsistence ; that he executed the bond with 
hiaeyos open and perfoolly understood his position and tho effect of both the 
instruments cxeentod by him ; that no fraud or improper pressure appeared to have 
boon applied lo him , that his legal advisers had aoted honestly and to the best 
of their ability in his interests : that there [59] was nothing to show that 
havniR regard to the risks of the litigation, he could have obtained tho assistant 

High Court ; and that the ob.ig .e gave him such a^fsCee n^n^T^plication'; 

(1) 14 I A. p. 915. (4)4 1. A. 98.' 
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Held that although there wag nothing to show that the obligor could have 
obtained an advance on terms more advantageous to himself, it was for the obligee 
to establish to the Court’s satisfaction, without reasonable doubt, that he could 
not have done so; and that, this not having been established, and the reasonable- 
ness and fairness of the bargain not being proved by showing that there had 
been difficulties in negotiating it, or that others had refused it as not sufficiently 
advantageous to them, the Court should hold the bargain to be a hard and un- 
conscionable one, which should not be enforced. 

Held also that the obligee could not, under the circumstances, have considered 
both that the obligor’s claim was a just one and reasonably likely to succeed, and 
that the Rs. 25.000 was a reasonable recompense in the event of success for the 
advance of Rs. 3,700; and the bond was therefore a gambling in litigation, which 
it would be contrary to public policy to enforce. 

The Court gave the plaintiff a decree for the Rs. 3,700 actually advanced, with 
simple interest at 20 pe? cent, pet annum from the date of the bond to the date 
of the decree, with costs in proportion, and interest at 6 per cent, per annum on 
the Rs. 3,700, interest and costs, from the date of the decree until payment. 

CF., 11 A. 128 ; R.. 11 A. 118; 20 P. L. R. 1906 = 26 P. R. 1906; 61 P. R. 1907 = 45 
P. W. R. 1907 = 33 P. L. R. 1907; 115 P. R. 1909 ; 2 O. C. 149 (170); 8 
O. C. 210 (216) ; 10 O. C. 173 (176) ; 1 S, L. R. 21 (26).] 

[N.B. 11 A. 57 and 11 A. 118 may be read together.] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. Dwarka Nath Banerji and Pandit Moti Lai Nehru % for the appel- 
lant. 

Mr. Hoshan Lai and Mr. Malcomson , for the respondent. 


JUDGMENT. 

Edge, C.J., and Tyrrell, J. — In the suit out o.f which these two first 
appeals arise, Bibi Chunni Kuar sued Raja Pup Singh on his bond, dated 
the lObh December, 1878, for Ps 25,000 with future interest at one per 
cent, from the date of the institution of the suit to the date of reali- 
zation ; she also claimed the costs of the suit. In her plaint she alleged 
that the defendant had, in 1877, instituted a suit in forma pauperis against 
Pani Baisni and the Collector, as Manager of the Court of Wards, for the 
recovery of the estates of Raj Barah ; that the suit was dismissed, 
and that in order to enable him to file an aDpeal to this Court, he bor- 
rowed from her Rs. 3,700 on the 10th December, 1878, and in considera- 
[60] tion of that advance executed the bond in suit, by which he promis- 
ed her to pay Ps. 25.000 within a year from recovery of possession of 
the estate. In the plaint it was also alleged that the appeal to this Cour 
was dismissed, and that subsequently the defendant executed a sa e- ee 
in favour of the plaintiff and others in respect of the costs of an appeal to 
tbs Privy Council, in which he admitted that the debt sued for would in 
future, be due bv him, that a decree was passed by the Privy Council in 
the defendant’s favour (l), and he obtained possession of the estate on the 
13th August, 1884, but still evades payment of the debt due under his 


bond 

The defendant by his written statement pleaded amongst other things 
that the contract was one of champerty and. as such, iHegal that it was 
void as being contrary to the provisions of ss. 23 and 30 of the Indi 
Contract Act ; that the plaintiff had not given any portion of the Es 3 700 
to the defendant ; that the moneys for the expenses incurred m th.s C®! 
were advanced bv Maulvi Muhammad Mohsin out of his own pook fl t 
that the bond did not provide that the money would be paid in case of 


(1) 11 I. A. 149 = 7 A. 1. 
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the defendant snooeeding in the Privy Council, and that the defendant 

not having suooeeded in this Court, the plaintiff was not entitled to make 
her claim. 


T f* e ' suib was heard by the then Subordinate Judge of Mainpuri, who 
held that the claim was not based on champerty ; that ss. 23 and 30 
of the Indian Contract Act did not apply; that the provision in the bond 
as to payment on the defendant succeeding was a general one and was 
not confined to the event of his succeeding in the High Court. The 
Subordinate Judge found that the defendant had received the consider- 
ation of the bond. The Subordinate Judge also found that the defendant’s 
contract was entered into at a time when he was not in a composed 
state of mind, that at that time the defendant was without means and 
had to provide for an expense of several thousands of rupees at a critical 
time, and held that, under the circumstances, the plaintiff was not 
entitled to the full amount sued for, but only to the amount actually 
advanced with interest and costs. The Subordinate Judge on the I6th 
L6ij of December, 1886, made a decree for Rs. 6,722-13-9 with pro- 
portionate costs and interest at 8 annas per centum , from the date of 
the suit to the 15th December, 1886, on the principle sum and thence- 
forth on the aggregate amount as against the defendant, and dismissed 
the rest of the claim with proportionate costs to the defendant, and 
allowed the pleaders’ fees in full. From that decree the plaintiff and the 
defendant respectively appealed. Their appeals were heard by us, and we 
took time to consider our judgment. 


The facts of the case are few and simple. The defendant on the 
death of his nephew, which happened in or shortly prior to 1877, made a 
claim to the Raj Barah estates. That claim was disputed, and in order to 
establish his title to the estates it became necessary for the defendant to 
institute a suit. At that time and until the defendant obtained his decree 
in the Privy Council, he was without any means, even the means of sub- 
sistence, and had no money except what he from time to time managed to 
borrow from others. He had, however, a friend, Maulvi Muhammad 
Mohsin, a vakil, who had previously acted for him and who also acted for 
him in some of the stages of the litigation as to the Raj Barah estates 
and in negotiating, amongst others, the loan in respect of which the 
bond in suit was given. The defendant requested Maulvi Muhammad 
Mohsin to assist him to bring a suit for possession of the estates 
In view of the large expenses which such a suit would probably in- 
volve, Muhammad Mohsin hesitated, but ultimately Muhammad Mohsin 
and Babu Hem raj, a pleader, undertook to institute on behalf of the 
defendant a suit in forma pauperis. That suit was instituted, on the 
24th July, 1877, in the Court of the Subordinate Judge of Mainpuri 
Wh’lst that suit w»s ponding in the Court at Mainpuri, the defendant 
and Lai a Punni Lai agreed that Lala Punni Lai should assist the defend- 
ant to take his ease to the Privy Council, and should for such assist- 
anoe raise one lac of rupees. Muhammad Mohsin, on being informed 
by Lala Punni Lai of this agreement, told the defendant that he had 
made a mistake in agreeing to give a lac of rupees [62] to Lala Punni 
“ consulting him, Muhammad Mohsin. At that time the 
defendant had executed a vakalatnama in favour of Muhammad Mohsin 
and Babu Ilemraj, who were conducting the defendants sun in the 
Court at Mainpuri. The defendant told Muhammad Mohsin that lie 
had given h.s word to Lala Punni Lai hut that Muhammad Mohsin 
was to do what he could for him. Muhammad Mohsin replied that he 
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and Babu Heraraj were willing to assist and provide for the expenses in 
the Court at Mainpuri, but that as the matter had been negotiated with 
Bala Punui Lai, he, Muhammad Mohsin, would ask Lala Punni Dal not 
to interfere with the suit in the Court of first instance, and- to take 
Rs. 75,000 tor assisting in the conducting of the case in this Court and in 
the Privy Council, that is, that Lala Punni Dal should receive a bond for 
Rs 25 000 if it should be necessary to prosecute or defend an appeal in this 
Court, and a further bond for Rs. 50,000 if it should be necessary to con- 
duct or defend an anpeal in the Privy Council. The defendant’s suit was 
dismissed by the Subordinate Judge of Mainpuri. After the suit was dis- 
missed in the Court at Mainpuri, it was, at first, intended that the defend- 
ant should file an appeal to this Court in forma pauperis , and that Lala 
Punni Lai should not be called upon for assistance. However, a well-known 
and most respected vakil of this Court, Munshi Hanuraan Prasad, who has 
recently died, advised that the defendant could not get leave to appeal in 
forma pa.uperis except on grounds of law, and that the law cud not provide 
for the re-admission of an appeal after it had been rejected m formapaupe- 
ri s The effect of the opinion of Munshi Hanuraan Prasad was communi- 
cated to the defendant by his general attorney, Ganga Prasad after which 
the defendant and Ganga Prasad went to Lala Punni Dal at Mainpuri, and 
after some discussion Lala Punni Lai agreed to the terms which, as we 
have above mentioned, had been suggested by Muhammad Mohsin to the 
defendant, that is to say, he agreed to defray the expenses of an appeal 
in this Court on receiving the defendant’s bond for Rs.25,000, and further, 
if necessary, to provide for the expenses of an appeal to the Privy f S° rgoV 
in consideration of the defendant giving him his bond for Rs. 50,000. L6dJ 
Muhammad Mohsin applied to Lala Punni Lai to advance Rs. d.YUU lor 
the purpose of filing and prosecuting the defendant’s appeal in this Court. 
The defendant having executed the bond in suit on the 10th December 
1878 Lala Punni Lai advanced the Rs. 3,700, and that sum was app ie 
in the following manner Rs. 2,500 was paid for the stamps required for 
the memorandum of appeal. Rs. 200 were paid for the translation fees, and 
Rs. 1,000 paid to the vakils employed on behalf of the cjefen 
Court in his appeal, as their fees. Bibi Chunni Kuar was the wife of Lala 

Punni Lai, in whose favour the .bond l defendant’s 

^aUo Ajudhia Nath and the late 

Pandit Nand Lai, who for the purposes of that Court U"he 7 h 

this Court. The defendant's appeal was dismissed hy «his Com t on the 7 

May, 1880. Shortly before or after the. ^~eath of La"a Pun^L R and 
ant’s appeal, Lala Punni Lai died. A < 8 ‘ h hj G , 6 Muhammad Mohsin 
the dismissal of the defendant , .appeal .by Kuiu , to advano e 

on beh all of the defendant app p rjvv Council on a bond being given 

the money reauired for an appe ^ ^ ha(J no ono bo look after her 

in h,s favour. Chunn, bm ^ ^ prepared bo undertake the expenses 

business, and s defendant urged Muhammad Mohsin to get an 

of the appeal alone. The C I f d represented to him that he, the 

appeal to the Privy Councl^hled, au^ annag pr an eight anna s 

the c rt"of K "ne 

con^mptatld appeal to 8 the Privy Council to the extent of Rs. 4.000 and 
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for translation charges, pleader's fee, and other expenses of every kind to 1888 
the extent of Rs. 8,500, on the terms, which are contained in the deed exe- June 26. 

cuted in their favour by the defendant on the 13th March, 1882. In the de- 

fendant’s deed on the 13th March 1882, the defendant acknowledged his APPEL- 
liabilitv C6$] to the plaintiff, Chunni Kuar, under his bond of the 10th LATE 
December, 187S, which is now sued on. The plaintiff, Chunni Kuar, and the Civil 

other parties, who had agreed as above mentioned, provided the necessary 

security and the moneys which were required. The defendant filed the 11 A. 97 = 
appeal to the Privy Council on the 9th November. 1880. On the 14th 8 A.W.N. 
April, 1884, the defendant obtained a decree in the Privy Council, which ( 1888 ) 296 . 
established his title to the Raj Barah estates and the accumulated income 
The respondents in the appeal in the Privy Council p.pplied for a review 
of judgment, which application was dismissed. It is admitted on the 
pleadings that the defendant on the 13th August, 1884, obtained posses- 
sion of the Raj Barah estates. He has declined to discharge his bond of 
the 10th December, 1878, and has repudiated all liability under it, and 
also all liability under the deed of the 13th March, 1882. In addition to 
the facts which have been found by us as above, we find as a fact that the 
defendant perfectly understood his position and the effect of the bond of 
the 10th December, 1878, and the sale-deed of the 13th March, 1882 ; 
that there was no pressure brought to bear upon the defendant to execute 
the bond of the 10th December, 1878. and the sale-deed of the 13th 
March, 1882, other than the pressure of the position in which the defend- 
ant owing to his poverty found himself placed ; that Muhammad Mohsin 
and Ganga Prasad acted throughout in the negotiations honestly and to 
the best of their ability in furtherance of the interests of the defendant, 
and that there is nothing to show that the defendant could have obtained 
the necessary assistance for the filing and prosecution of his appeal in 
this Court on better terms than those on which that assistance was 
actually obfcainnd, which are the terms contained in his bond of the 10th 
December, 1878. Without that assistance the defendant could not have 
appealed to this Court. We also find that it was the defendant who 
applied to La la Punni Lai for assistance. Mr. Roshan Lai , who with 
Mr. Malcomson appeared for the defendant before us, contended in the first 
place that the bond of the 10th December, 1878, was inadmissible in 
evidence as it had not been registered under the Indian Registration Act, 
and, secondly, that on the true [65j construction of the bond, the 
Rs. 25.000 was payable only in the event of the defendant suceeding in 
this Court in the appeal which he filed on the 18th December, 1878, 
and that having failed in that appeal the defendant was under no 
liability under the bond. As to Mr. Hoshan Lai’s first point it is 
sufficient to say that he cited no section of the Indian Registration 
Act and no authority in support of his contention, and that the Indian 
Registration Act does not prohibit bonds of this description being 
given in evidence if not registered. As to his second point, the bond 
does not, in our opinion, bear the narrow construction which he attempt- 
ed to place upon it, a construction, moreover, which would defeat 
the intention of the paities at the time when Lala Punni Lai agreed 
to advance the money required for the appeal to this Court. 

Mr. Malcomson, on behalf of the defendant, contended that the 
bargain was unconscionable and was against public policy, and that we 
should apply to the transaction the principles which the Courts of equity 
in England have applied to dealings with reversioners. It was also con- 
tended on behalf of the defendant that as the plaintiff had not in the event 
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and alone undertaken all the expenses of the appeal to the Privy Council, 
she was not entitled to recover on the bond of the 10th December, 1878. 
It appears to us that the bond of the 10th December, 1878, and the sale- 
deed of the 13th March, 1882, are two separate contracts, and further that 
as the defendant in the latter document acknowledged his liability under 
the former, the point, even if it were otherwise a good one, is not now 
open to him. Mr. Banerji on behalf of the plaintiff contended that the 
agreement was under the circumstances of the case a fair and i©asonable 
one, that it was not unconscionable or against public policy, and that the 
principles applicable to dealings with reversioners were not applicable 
to this case. In the course of the arguments of Mr. Malcolmson and Mr. 
Banerji , the following authorities amongst others were referred to, namely, 
Srimati Kamini Sunda.ri Cho.odhrani v. Kali Prossunno Ghose (l), Grose v. 
Amir- [66] tamayi Dasi{ 2), Tara, Sundari Chaodhrani v. The Court of Wards 
(3), Boodhun Sindh v. Luteefun (4), Chedambara Chetty v. Benja Krishna 
Muthu Vira Puchanja Naikar (5), Fischer v. Kamala Naicker (6J, Baja 
Sahib Prahlad Sen v. Baboo Budhu Singh (7), Bam Coomar Coondoo v. 
Chunder Canto Mookerjee (8), Lord Chesterfield v. Janssen (9), and the 
notes to that case in White and Tudor’s Leading Cases in Equity, Bowes 
v Heops( 10), Webster v. Cook (11), Tyler v. 7ates{ 12), Aylesford v. Morris 
(13), Beynon v. Cook (14), Moothur Mohun Boy v. Soorendro Naratn Deb 
(15)! Lalli v. Bam Prasad (16), Banwari Las v. Muhammad Mashiat (17). 

If the law of England as to maintenance applied in this country, it is 
clear to our minds that it would apply in this case, and that it would 
be our duty to hold that the bond of the 10th December, 1878, was 
void As far back as 1862, it was in the case of Ganesh Prasad v. Sneo 
Batan Lall and Fakeer Chand (18) held by the Sadar Diwani Adalat of 
these Provinces, following a previous decision of that Court and a lull 
Bench decision of the Court at Calcutta, that the laws and regulations in 
force in this country did not make it necessary to apply the English law 
of champerty to its full extent, and no doubt the same would have been 
held by that Court as to the English law of maintenance. It has now 
finally been decided by the Privy Council in Bam Coomar Coondoo v. thun- 
der Canto Mookerjee (8) that the specific English law of maintenance an 
champerty has not been introduced into India. At page 46 their Lords lips 
are reported to have said, “But whilst their Lordships hold that the specific 
English law of maintenance and champerty has not been introduced into 
India, it seems clear to them upon the authorities that contracts or this kind 
or character ought under certain circumstances to be held to be in\a l , 

being against public policy. Some of the circumstances which would tend 

[67] to render them so have been adverted to in the two judgments o 
this tribunal already cited. Their Lordships think it may Properly be 
inferred from the decisions above referred to, and especially those of this 
tribunal, that a fair agreement to supply funds to carry or .a > suit ; in consi- 
deration of having a share of the property, if recovered ought not to be re 
garded as being, per se, opposed to public policy. Inde ed, cases may 

a* 225 * nd 226 ' <« 
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oasily supposed in which it would be in furtherance of right and justice, 
and necesssary to resist oppression, that a suitor who had a just title to 
property, and no means except the property itself, should be assisted in 
this manner. But agreements of this kind ought to be carefully watched 
and when found to be extortionate and unconscionable, so as to be 
inequitable against the party, or to be made not with the bona fide object 
of assisting a claim believed to bo just, and of obtaining a reasonable 
recompense therefor, but for the purpose of gambling in litigation, or of 
injuring or oppressing others by abetting or encouraging unrighteous suits, 
«o as to be contrary to public policy, effect ought not to be given to them.” 

In that judgment most of the decisions in the Privy Council and in 
India dealing with the subject were considered. The decision of the Privy 
Council in Sriinati Kamini Sundari Ghaodhrani v. Kali Prossunno Ghose 
(1) is of great importance, as it shows that in India the Courts may apply 
to cases in whieh the dealings sought to be impugned were not with 
•expectant heirs, reversioners or remaindermen, the doctrines or principles 
which the Courts of Equity of England have applied to hard or uncon- 
scionable bargains with expectant heirs, reversioners or remaindermen. 
In that case their Lordships are reported to have said (pp. 225 and 226), 
"The finding of the lower Court against fraud and undue influence must 
now be accepted ; a contrary finding would have avoided the whole trans- 
action. But assuming the validity of the mortgage, a question arises 
whether under the circumstances the rate of interest exacted did not 
amount to a hard or unconscionable bargain such as a Court of equity will 
give relief against. The doctrine of equity on this subject was laid 
[68] down by the Master of the Rolls in Beynon v. Cook (2) and his 
judgment was affirmed by the Court of Appeal. Rhys Beynon was a 
reversioner or remainderman, Cook was a money-lender who took 
from him a promissory note for £100, for which he charged £15 discount 
for six months, and a mortgage of his reversionary interest, with interest 
at the rate of 5 per cent, per month. The Master of the Rolls made a 
decree for redemption on payment of the amount advanced, at simple 
interest at 5 percent, per annum. He observed, ‘ The point to be con- 
sidered is, was that a hard bargain ? The doctrine has nothing to do 
with fraud. It has been laid down in case after case that the Court, 
wherever there is a dealing of this kind, looks at the reasonableness of 
the bargain, and, if it is what is called a hard bargain, sets it aside. It 
was obviously a verv hard bargain indeed, and one which cannot be 
treated as being within the reasonableness which has been laid down by 
so many Judges.’ This equitable doctrine appears to have a strong 
application to the facts of this case, where we have a borrower a parda- 
nashin lady; the lendor, her own mukhtar, under the cloak of a 
benamidar; the security an ample one, as abundantly appears; the 
interest on both mortgages, especially the compound interest on the latter, 
exorbitant and unconscionable ; and a purchaser with full notice of these 
•circumstances.” 

It is to bo observed that, although their Lordships allude to the 
fact that the borrower was a pardanashni lady and the lender her own 
mukhtar under the cloak of a benamidar, they accepted the finding of 
tho lower Court that there had been no fraud or undue influence. 

The difficulty which we feel is as to what constitutes a hard and un- 
conscionable bargain. lu some of the English cases stress was apparently 

(1) 19 I. A. 916. 10 Ch. App. 389. 
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laid on the fact that the security had not been valued. Yet Sir George 
jessel, M. R., in Beynon v. Cook (l) at page 3.92, after showing that in 
many instances in which the Courts of equity applied the doctrine under 
consideration, the value of the security could not be ascertained, expressly, 
stated that “the value [ 69 ] of the security is not an element for considera- 
tion.” He said at page 393, “The object of the rule is to prevent the 
distress of the reversioner being taken advantage of, and to protect him,, 
according to Mr. Swanston (2 Sw. 150 n.) against the designs of that 
calculating capacity which the law constantly discountenances, the distress 
frequently incident to the owners of profitable reversions, and the 
improvidence with which men are commonly disposed to sacrifice the 
future to the present.” 

Lord Selborne, L. C.. in Aylesfordv. Morris (2), having referred to 
the repeal of the usury laws and the effect of the 31 Vic. c. 4, said, These 
changes of the law have in no degree whatever altered the onus probcindi 
in these cases, which, according to the language of Lord Hardwick in 
in Chesterfield v. Janssen (3), raises from the circumstances or condi- 
tions of the parties contracting, weakness on one side, usury on the other, 
or extortion, or advantsge taken of that weakness, a presumption of 
fraud. Fraud does not here mean deceit or circumvention ; it means an’ 
unconscientious use of the power arising out- of the circumstances or con- 
ditions ; and when the relative position of the parties is such as prima 
facie to raise this presumption, the transaction cannot stand, unless the 
person claiming the benefit of it, is able to repel the presumption by con-, 
trary evidence, proving it to have been in point of fact fair, just and 
reasonable.” After referring to some of the considerations which had pre- 
vailed in cases in which this doctrine of equity had been applied, he, at. 
page 492, said, “ But the real truth is, that the ordinary effect of all the 
circumstances by which these considerations are introduced, is to deliver 
over the prodigal helpless into the hands of those interested in taking ad- 
vantage of his weakness; and we so arrive in every such case at the sub- 
stance of the conditions which throw the burden of justifying the 
righteousness of the bargain upon the party who claims the benefit of it.” 

How the righteousness of the bargain could, if contested, be established 
we find it difficult to see, if the value of the security at the time 
when the bargain was made is to be excluded from [70] considera- 
tion. In the case of Chesterfield v. Janssen (3) and in Bowes v. Heaps 
(4) the borrower had offered the security to several persons who bad 
rejected it as not sufficiently advantageous, before it was finally accepted 
by a party against whom relief was decreed. Sir William Grant, M. R.* 
in Bowes'v. Heaps (4), at p. 119 said, “It is not imputed to them (the 
defendants) that they used any endeavours to prevail upon the plaintiff to 
enter into the transaction. They merely acceded to the proposal that 
was made to them. It is not, however, every bargain which distress may 
induce one man to offer, that another is at liberty to accept. The mere 
absence of fraud does not necessarily decide upon the validity of the trans- 
action ; as is proved by many cases, from Banny v. Pitt down to Gwynne 
v Heaton. In the latter. Lord Thurlow says, the defendant is not char- 
ged with misleading the plaintiff’s judgment or tampering with his poverty. 
In that case, too, as in this, the bargain had been hawked about and ottered 
to many persons. That, Lord Thurlow says, only shows the distress of the 
borrower,” and at the same page Sir William Grant also said, It would no t^ 

(1) lcTchTApp. 389, • (2) 8 Ch. App. 484. (8) 2 Ves. 125. (4) 3 Ves. & B. 117. 
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I think, be endured that a money-lender should take from a distressed man 
dealing for his reversionary interest, an engagement to pay four to one upon 
the contingency of a person, of the age of twenty seven in perfect health, 
out-living another of the age of thirty-two, debilitated by disease and ruined 
in constitution by long continued habits of intemperance.” After referring 
to the nature of the risk in that case, Sir William Grant, at page 120, said, 
Allowing therisktobestillconsiderable.againstthatmust beset the unusual 
amount of the stipulated return. Combining the two together, it seems to 
me that there is more inequality in this bargain than existed in some of 
the cases in which the contract has been set aside,” and he granted relief. 

The result of the English cases appears to be that in dealings with 
expectant heirs, reversioners or remaindermen, the fact that the bargain 
was declined by others as not being sufficiently advantageous, does not 
raise a presumption that it was a fair and reasonable [71] bargain ; and 
that until the contrary is satisfactorily proved by the party trying to main- 
tain the bargain, the Court may presume that a bargain which apparently 
provides in the opinion of the Court, for an unusually high return or for 
an exceptionally high rate of interest is a hard and unconscionable bargain, 
against which relief should be granted. The doctrine of equity to which 
we are referring is, so far as we are aware, applicable in England only to 
dealings with expectaut heirs, reversioners or remaindermen. Sir George 
Jessel, M. R., in Beydon v. Cook (1), at p. 392, said,” It has never been 
said a man can be relieved because he happens to be a reversioner, and 
the money-lender does not know it. but lends him money upon his pro- 
missory note at usurious interest. In order to be relieved, he must have 
been trusted upon the credit of bis expectation.” Many of the considera- 
tions stated by the earlier equity Judges in England for the doctrine we 
are considering do not arise in cases such as that which we have to decide 
here. We do not gather from the judgments of their Lordships of the 
Privy Council in Smniati Kamini Sunday i Chciodhrani v. Kali Prossunno 
Gliose (2) that the doctrine which the Courts of Equity in England have 
applied to cases of snatching bargains with expectant heirs, reversioners or 
remaindermen, is to be applied in India to cases except whore it would 
have heen applied in England or except where the cases is in some way an- 
alogous to a case of snatching a bargain with an expectant heir, reversion- 
er or remainderman, or except there is some fiduciary relationship bet- 
ween the lender and the borrower, although there may be no fraud or 
undue influence, or except there is incapacity, such as ignorance, on the 
part of the borrower to appreciate the true effect of his or her bargain. 
To apply it to all cases where the contracted return was exceptionally 
large or the rate of interest was high would be for the Judges to make 
contracts for the parties which they never intended to make for them- 
selves. 

In our opinion Sir George Jessel, M. R., in Wallis v. Smith (3) with 
sound cornmou sonse said, I have always thought, and [72] still think, 
that it is of the utmost importance as regards contracts between adults, 
persona not under disability, and at arm’s length, that the Courts of law 
should maintain the performance of the contracts according to the inteutiou 
of the parties ; that they should not overrule auv clearly expressed intention 
on tho ground that Judges know the business of the people better than the 
people know it themselves. I am perfectly well aware that there are 
exceptions, but they are exceptions of a legislative character.” 


(1) 10 Oh. App. 389. 


VI— 60 


( 2 ) 12 I. A. 215. 
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We have arrived at fche conclusion, but we confess after much doubt 
and difficulty, that we may hold that this is a case to which we may apply 
the ruling of their Lordships of the Privy Council in Srimati Kamini 
Sundari Chaodnrani v. Kali Prassunno Ghose (l) to which we have 
referred, and which is to be found at pages 225 and 226 of the report of 
that case. There was in this case, so far as we see, no fraud on the part 
of Lala Punni Lai or the plaintiff or on the part of the agents of the 
defendant. The defendant entered into the contract with his eyes open 
and on the advice of his legal advisers, and we doubt if he could at that 
time, having regard to the risks of his litigation, have obtained an advance 
of money on terms more advantageous to himself ; but that he could not 
have done so is not sufficiently established by the plaintiff, and it was for 
her to leave our minds without any reasonable doubt on the point. As 
we have pointed out, mere difficulties in negotiating a bargain, or the fact 
that the bargain was refused by others as not sufficiently advantageous, 
have not been held to prove that the bargain was a fair and reasonable 
one and not a hard and unconscionable bargain within the meaning of the 
rule. Under the circumstances we find that the bargain was a hard and 
unconscionable one, which we ought not to enforce. 


On the ground also to which we shall now refer we are of opinion that 
we should not enforce this contract. Gambling in litigation and what are 
called in England maintenance and champerty are unfortunately only too 
common in this country. The abuses which in 1869, Phear, J., in his judg- 
ment in Grose v. [73] Amirtamayi Dasi (2) stated to exist in every Court 
of civil Justice throughout Bengal, unfortunately exist at the present day in 
these Provinces. Although fully recognising that in India, as was pointed out 
by the Lordships of the Privy Council in Ram Goomar Goondoo v. Chunder 
Canto Monkerjee (3), “ a fair agreement to supply funds to carry on a suit in 
consideration of having a share in the property, if recovered, ought not to 
be regarded as being, per se, opposed to public policy, *' their Lordships were 
careful to add, “ But agreements of this kind ought to be carefully watched, 
and when found to be extortionate and unconscionable, so as to be inequi- 
table against the party, or to be made, not with the bona fide object of 
assisting a claim believed to be just, and of obtaining a reasonable recom- 
pense therefor, but for improper objects, as for the purpose of gambling 
in litigation or of injuring and oppressing others by abetting and encourag- 
ing unrighteous suits, so as to be contrary to public policy, effect ought 
not to be given to them.” Now in this case it appears to us that if Lala 
Punni Lai or the plaintiff believed the defendant’s claim to have been a 
just one or one in which there were not long odds against his chance of 
success, Rs. 25,000, in the event of success for an advance of Rs. 3,700 
could not be and could not have been considered by them or either of them 
to be reasonable recompense. On the other hand, if Rs. 25,000 were or 
were considered to be a reasonable recompense in the event of success for 
an advance of Rs. 3,700, it could only be on the ground that the plaintiff’s 
claim was of such a highly speculative character as to make the odds long 
against his chances of success and the transaction one of gambling in 
litigation. In either view we are of opinion that to enforce such a con- 
tract as that in this case would be against public policy, as it would be 
only to encourage parties nob interested in a litigation to assist, for their 
own private purposes, a litigant to pursue a litigation in the success 
of which on the basis of a just claim they did not h onestly believe, 

(3) 4 I. A. pp. 46 and 47. 


(1) 12 I. A. 215. 


(2) 4 B. L. R. 1. 
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or for their assistance in which they required an unreasonably large 
recompense. 

[74] Although we are of opinion that we should not enforce the 
contract in this case by decreeing the plaintiff's claim for R 9 . 25,000, we 
are also of opinion that we should give, as we now do, the plaintiff a 
decree for the amount actually advanced with simple interest at the rate 
of 20 per cent, per annum from the date of the bond, that is to say, from 
the 10th December, 1878, to the date of this decree with proportionate 
costs of suit and of the plaintiff ’s appeal, and with interest at the rate of 
0 per cent, per annum on the amount of such advance, interest, and costs, 
from the date of this decree until payment. The defendant s appeal is 
dismissed with costs and the plaintiff’s appeal is allowed to the extent 
above indicated with proportionate costs. We have allowed inteiest at 
the rate of 20 per cent, per annum as that is not an unusual rate in these 
Provinces where there is no security or but a doubtful security. 

Appeal allcnved in' part. 


11 A. 74 = 8 A.W.N. (1888) 275. 

APPELLATE CIVIL. 

Before Sir John Edge. Kt ., Chief Justice, and Mr. Justice 

Tyrrell. 


Jangi Nath and others ( Plaintiffs ) v . Phundo and another 

( Defendants ). [10th July. 1888.] 

Oivil Procedure Code, ss. 244, 283 -Decree against mortgagor for mortgage money and 
directing sale oj mo, tgaged property as against him and a third party— Attachment 
of other property in possession of third party as that of Oie mortgagor - Claim by 
third party to ownership of such property Suit by decree-holder to establish mort- 
gagor's right to property. 

In a suit upon a hypothecation bond a third party was made defendant, as 
she claimed the hypothecated property. The mortgagee obtained a decree for 
recovery of the amount of the bond, and for enforcement of the mortgage. In 
execution of the decree the debt not being satisfied by sale of the mortgaged 
property the decree-holder, caused certain other immoveable property in the 
possession of the third party to be attached. She objected to the attachment on 
the eround that this property was her own, and was not liable to sale in execu- 
tion of the decree. The objection was allowed, and the decree-holder then sued 
for a declaration that the property belonged to the mortgagor judgment-debtor, 
and was liable to attachment and sale in execution of the decree. 

T751 Held that as uo claim in ihe former suit was made against the objector 
7 1 1 v nr a representative character, but, as regards her, the only claim 


pe 
was vi 


{Dl8B 


rtually for a declaration that she was not entitled to the hypothecated pro- 
perty" the decree affected her only so far as it negatived her alleged interest in that 
property and, so far as it svas sought to be enforced aRainst other property, she 
was a stranger to that suit, and her objection must be taken to have been decided 
under ss 278 and 280 of the Civil Procedure Code, and the present suit was 
rightly brought under s. 283 and was not barred by s. 244. Kameshtcar 
Per shad v. Hun Bahadur Smgh (1) referred to. Muhnantri v. Ashfak Ahmadi 2) 
and Nunba Harishet v. SUaram Paraji (3) distinguished. 

15 CP DR 100 (1 U) ; F., 18 A. 52 (5S> = 15 A.W.N. 153; App.,23A. 346 

(354) = 21 A.W.N. 07 ; R.. 6 C.W.N. 10 (12) = 80C. 134 ; 15 M. C. 0. R. 247 

(249).] 


• First Appeal, No. 85 of 18SG, from a decree of Maulvi Muhammad Said Khan, 
Subordinate Judge of Agra, dated the 14th November, 1885. 

(1) 12 O. 468. (2) 9 A. 605. (3) 9 B. 458. 
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The facts of this ease were as follows: — On the 13th February, 1876, 
Bhika Mai, styling himself son of Dwarka Das and proprietor of the firm 
of Dwarka Das Bhika Mai, executed an instrument in favour of Babu 
Baijnabh, whereby he promised to pay Rs. 15,000 to the latter, and mort- 
gaged certain immoveable property as security for the payment of the 
money. In July, 1882, Baijnath brought a suit on this instrument against 
Bhika Mai, styling him the “ adopted son ” of Dwarka Das, and against 
Musammat Phundo, widow of Dwarka Das. In this suit Baijnath claimed 
to recover the money due under the instrument from Bhika Mai personal- 
ly, and by the sale of the mortgaged property, “ by enforcement of lien as 
against both defendants. ” He stated in the plaint in this suit, with 
reference to Musammat Phundo, as follows : — “ As the defendant No. 2 
now declares herself proprietor of the whole property, she has also been 
impleaded, although she has no right to the property, and defendant 
No. 1 (Bhika Mai) is the owner of the property and of the share of Dwarka 
Das, because he was his own brother and was adopted by him, and he is 
a proprietor by right of inheritance. ” 

The plaintiff’s contention in this suit was that Bhika Mai, step-brother 
of Dwarka Das, was his adopted son and sole heir, and had inherited the 
mortgaged property from Dwarka Das. Musammat Phundo contended 
that Bhika Mai was not the adopted son of Dwarka Das ; that the mort- 
gaged property was the separate property of her husband, to which she 
had succeeded, and that Bhika [76] Mai had no authority to mortgage 
the property, and it was not liable to the plaintiff Baijnath’s claim. On 
the 17th January, 1883. Baijnath obtained a decree in this suit for the 
recovery of the money claimed from Bhika Mai, and for enforcement of the 
mortgage contained in the instrument of the 13th February, 1876. 

The mortgaged property having been sold, and the mortgage-debt not 
being satisfied, Baijnath caused certain immoveable property in the posses- 
sion of Musammat Phundo to be attached in the execution of the decree as 
the property of Bhika Mai. Musammat Phundo objected to the attachment, 
alleging that she had inherited the property from her deceased husband, 
Dwarka Das, and it was nob liable to be attached and sold in execution of 
Baijnath’s decree against Bhika Mai. This objection was allowed by the 
Court executing the decree on the 13th March, 1885. In May, 1885, 
Baijnath brought the present suit against Musammat Phundo and Bhika 
Mai, in which he claimed a declaration that the property belonged to Bhika 
Mai, and was liable to attachment and sale in execution of his decree. 

The Court of first instance (Subordinate Judge of Agra) held that 
the suit was barred by the provisions of s. 244 of the Civil Procedure 
Code, and dismissed it. 

The representatives of Baijnath, who had died, preferred this appeal. 

Mr. C. H. Hill and Pandit Sunder Lai , for the appellants. 

Mr. Dwarka Nath Banerji and Babu Jogindra Nath Chaudhri, for 

the respondents. 

JUDGMENT. 

EDGE, C. J. — In this action the plaintiff claims a declaration that the 
property alleged by Musammat Phundo to be her own property is liable 
to attachment and sale under a decree obtained by the plaintiff in a previous 
action. In the previous action the plaintiff sued one Bhika Mai on a 
hypothecation bond, claiming, among other things, enforcement of lien by 
sale. Musammat Phundo was made a party to that action as a defendant 
because she [77] claimed the hypothecated property. The main issue i» 
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that action was whether the hypothecated property was Bhika Mai’s. 
The decree in that action was against Bhika Mai personally and for sale of 
the property hypothecated. In that action a decree was given against 
Bhiku Mai personally, and Musamrnat Phundo was interested simply and 
solely in respect of her claim to the hypothecated property, and she was 
made a defendant solely to prevent her disputing the plaintiff’s right to sell 
the property. The hypothecated property was sold under the decree in 
that action, and thereupon the plaintiff proceeded to attach and sell the pro- 
perty involved in this action, alleging that the property was the property 
of Bhika Mai. The property in question formed no part of the hypothe- 
cated property affected by the first decree. Musamrnat Phundo objected 
in the execution department. Her objection was allowed, and the 
property was released from attachment. On that the present action was 
brought. The Court below dismissed the claim on the ground that 
s. 244, Civil Procedure Code, applied. 

It is argued before us on behalf of the respondent that, as Musamrnat 
Phundo was a party to the previous suit, the question here was one which 
arose between the parties to the suit in which the decree was passed, and 
related to the execution or satisfaction of the decree, within the meaning 
of s. 244, Civil Procedure Code. Now that decree, as I have said, affected 
Musamrnat Phundo or any interest of hers only so far as it negatived her 
alleged interest in the hypothecated property. In that action no claim 
was made against her personally or in a representative capacity. The only 
claim, so far as she was concerned, was what amounted to a claim for a 
declaration that she was not entitled to the hypothecated property. 

I am consequently of opinion that so far as the decree was sought to 
be enforced against property other than the hypothecated property, 
Musamrnat Phundo was a stranger to the action, and her objection is to 
he looked at as having been decided under ss. 278 and 280, Civil Proce- 
dure Code. The present action was therefore rightly brought under 
s. 283, Civil Procedure Code. 

[78] X think the decision in Kameshwar Pcrshad v. Run Bahadur 
Sinrjh (1) is based on a correct view of the law and supports the view 
which I take. The case cited ‘by the respondent, Mulmantri v. Ashfak 
Ahmad (2), and the case of Nimba Harishet v. Sitaram Paraji (3) are 

clearly distinguishable. 

The appeal will he allowed, and the case will come on at a latter 
date. All the records of which Mr. Ohaudhri and Pandit Sunder Pal will 
give lists to the office will bo sent for. 

TYRRELL, J. — I concur with the view expressed by the learned Chief 
Justice. It appears to mo that the Court below has taken an erroneous 
view of the import of the plaintiff’s pleadings in the former case. It is 
true that in that case the plaintiff said, As the defendant No. 2 now 
declares herself proprietor of the whole property, she has also been implead- 
ed, although she has no right to the property, and defendant No. 1 is the 
owner of the property and of the share of Dwarka Das, because he 
was his own brother, and was also adopted by him, and ho is a proprietor 
by right of inheritance.” These words.no doubt, seem to refer to the 
whole of the property of the firm of Dwarka Das Bhika Mai, hut it is 
obvious, on a oloser inquiry, that the plaintiff’s meaning was that 
Musamrnat Phundo’s pretensions were such as to raise a question of right 
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on her part in hypothecated property which was the sole subject of that 
suit, and therefore that she was interested in the issue to be raised in 
respect of that hypothecated property and it only. 

When the appeal came on again for hearing, the Court (EDGE, C. J.» 
and Tyrrell, J.) remanded the case for re-trial. 

Cause remanded. 


11 A. 79 = 8 A. W.N. (1888) 289 = 13 Ind, Jur. 193. 
[79] APPELLATE CRIMINAL. 
Before Mr. Justice Straight . 


Queen-Empress v. Ganga Charan. [23rd November, 1888.] 

Accomplice— Tender of pardon, e ffect of — Subsequent trial of accomplice for connected 
offences — Criminal Procedure Code , ss. 337, 339. 


A prisoner charged before a Magistrate at Benares with offences punishable 
under ss 471, 472 and 474 of the Penal Code, made a confession to the Magistrate 
in respect of those offences- He was then sent in custody to Calcutta, and was 
there, together with other persons, charged before a Magistrate with offences 
punishable under ss. 467. 473 »ad 475. The conduct to which these charges 
related was closely connected and mixed up with that to which the charges first- 
mentioned had reference. Under s. 337 of the Criminal Procedure Code, the 
Magistrate at Calcutta tendered a pardon to the prisoner upon the conditions 
specified in that section, and the prisoner accepted the pardon, and gave evidence 
for the prosecution. The Magistrate held that this evidence was nob sufficiently 
corroborated, and accordingly discharged all the accused, but the pardon was 
not withdrawn, and there was nothing to show that the Magistrate was dis- 
satisfied with the prisoner’s statements or considered that he had not complied 
with the conditions on which the pardon was tendered. Subsequently the prisoner 
was committed by the Magistrate of Benares for trial before the Court o 
Sessions unon the charges under ss. 471, 472 and 474 of the Penal Code. He 
pleaded not guilty, but did not in terms plead the pardon as a bar to the trial 
though he made some reference to the subject ; and the Sessions Judge having 
made a brief inquiry as to the proceedings at Calcutta, came to the cone usion 
that there was no sufficient proof of any conditional pardon, and convic 

and sentenced the accused. 


Held that by the terms of the conditional pardon granted to the accused by the 
Calcutta Magistrate, the conditions of which were satisfied as was shown by its 
never having been withdrawn, the accused was protected from trial at u® 

in respect of the offences under ss. 471, 472 and 474 and was not liable to be 
proceeded against in respect of them, and that the trial and conviction we 

therefore illegal. 

Although s. 337 of the Criminal Procedure Code doe, mot in term, cover a ease 
where a Magistrate holding a preliminary inquiry fc or committal 

persons tenders a conditional pardonio against 

and subsequently d.scbarges s an tender under thi, section shall be 

them, the wor fn'the case ” mean that for all purposes (subject to failure 

examined as a witness in the case m^ ^ de(J ,£ r by s 339) snoh a per30n 

to satisfy t e con offence^or o3ence s under inauirv or (with reference to 

r 339 ) for " any o^eJ oflence of which he appears to have been guUty in connec- 
s. 339) tor any ,, roni w hile makin" “ a full and true disclosure of 

tbe 1 whole ^of 6 the 3 ctroum^a'nces^w^thTn ll h% II lmowledge relative to (he offences” 
under inquiry. The words last quoted refer to the importance when a 
^ r . • fnn( 7 flr pd of eDCOuragiDg the approver to give the fullest details, so 

that points may bo'found in his® evidence which may be capable of corroboration. 
The question of how far the pardon protects him, and what portion of it sh 
not protect him, ought not to be treated in a narrow spirit. 
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Tho facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Dwarka Nath Bauerj i and Babu Jogiudhro Nath Chaudhri for the 
appellant. 

The Public Prosecutor (Mr. G. E. A. Ross) for the crown. 

JUDGMENT. 

STRAIGHT, J. — The facts material to the determination of the main 
question raised by this appeal are as follows : — On the night of the 29th 
January last the appellant was arrested at Benares for uttering some for- 
ged five-rupee currency notes to a tradesman in the chauk at Benares, and 
immediately after, the house at which he was stopping in Bengali Tolah 
in that city was searched, and two tin boxes were found, in one of which 
were seven hundred unnumbered counterfeit currency notes of Rs. 5 each, 
and one separate numbered note for a like amount, as also six dies mark- 
ed with numbers for stamping. On the same day the appellant was taken 
before Mr. Adams, the District Magistrate, to whom he made the following 
statement: — “ These notes (Rs. 5 — R. 74-80909, March, 1884, and the 
others without numbers), were found in ray possession in my box, which 
was in my house, which I rented in Bengali Tolah. This note for Rs. 5 
(M. R. 74-80915) was given by me last night to a Bazaz in the Dalka 
Mandavi. These three notes (80302, 80926, 80929) were given by me to 
Fazlu, shopkeeper of Char Mihman, yesterday night in payment for a 
time-piece, a pair of socks, a bottle of scent, and two pocket-knives. I 
got Rs. 2 or Rs. 2-8 (I forget which) cash in change. The six types 
produced were found with the notes in the box in my house. I and 
others made the plates for these notes and printed them. I engraved the 
plates, being a seal engraver by trade. I made the several plates at my 
home in [8l] Andul. The notes were printed by Mahandar Nath Bhat- 
tacharji of Andul. They were printed in his house by[bim and by his son 
Suresh Chandar, and Kali Kumar Pal, and myself. Suresh Chandar and his 
Bahnoi, also named Suresh Chandar, got the Press from Calcutta from 
Tantania, Cornwallis Street, Calcutta. They paid Rs. 125 I think for it. 
Suresh Chandar, son of Mahandar Nath, and I bought the copper plates 
in Calcutta in the Bara Bazaar. Mahandar Nath paid me Rs. 20 a month 
to do the work with the condition that he and I were each to have half 
the notes made. Kali Kumar Pal gave some money to Mahandar Nath 
for the expenses of the Press. We printed 1,300 or 1,400 notes for Rs. 5 
each. Mahandar Nath’s son-in-law, Suresh Chandar, without letting 
us know, passed some of the notes in Andul ; passed some twenty or thirty 
or so, and the matter was blown upon and the police came from Howrah 
or Calcutta. Then Mahandar Nath said we would print no more there 
but would do so in Calcutta. lie took possession of the notes and the 
plates, and would give me nothing. I said I would inform if lie gave me 
nothing. Then he gave me a thousand notes, or it may have been less 
He gave mo notes without number like these produced. I made the types 
produced ravself, they are not good ones. The good ones were kept bv 
Mahandar Nath. It is a year since we began this work. I have not 
made any others. I and Suresh Chandar (son of Mahandar Nath) bought 
the paper at a shop in China Bazaar, which I can point out I heard that 
two men were convicted in the High Court at Calcutta of forging ten runee 
notes, and sentenced to ten or twelve years’ imprisonment. We made 
five-rupee notes because Mahandar Nath said it was easy to pass them 
He gave me the notes last Katik , and I left Andul only iast Wednesday! 
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I was afraid bo pass them before. I did nob pass any of tbe notes except 
at Benares. I have passed some twenty or thirty of the notes since I 
arrived here on Friday. I did not go to Magh Mela at Allahabad. This 
note produced (R. 74-80505) sent from Allahabad by the police, looks 
like one of our printing, bub I cannot say for certain. Mahandar Nath 
Bhabtacharji is of fairish complexion (wheat colour), about forty [82] 
or forty-five years of age, of average height and middling figure, with 
moustache bub not a beard. Suresh Chandar, his son, is above twenty 
or twenty-two years of age, of the some complexion, about my height, 
five feet five inches or five feet six inches, middling figure, wears a small 
beard, but he may have shaved it. Suresh Cbander, his son-in-law, is 
fair ( gore rung ), age about twenty-nine or thirty, without a beard, and of 
average height and thin figure, wears a moustache. Kali Kumar Pal is 
of the complexion of Mahandar Nath, age about forty years, shorter than 
I am, middling figure, with a moustache only. When I left Andul I had 
not seen Mahandar Nath and the others for about ten or twelve days. 
Tbe engraving tools were thrown into the Ganges. The engraving of 
the plates was delayed by my illness, which made Mahandar Nath 
angry. The silver anklets produced are mine. I bought them in Benares 
in the Ghauk yesterday or the day before. I paid for them with some 
of my notes and Rs. 25 cash. The cash produced Rs. 74-12, I brought • 
part from Calcutta and part is change received here for notes. I learnt 
the trade of seal engraving ten or twelve years ago, but never before forged 
notes. Mahandar Nath’s son, Suresh Chandar, came to me and said : — 

“ You are poor, if you do this we shall all get rich.” 

This confession was certified according to law by Mr. Adams, and on 
the same date he passed the following order: — “The accused, Ganga 
Cbaran Chatterji, is charged with an offence under ss. 465, 467 and 468, 
Indian Penal Code, and also 417, Indian Penal Code. He is also liable 
under s. 472, Indian Penal Code. Information will be given to the 
Calcutta Police, but in the meantime he may be put on his trial here 
for cheating, s. 417, Indian Penal Code. Case made over to Mr. McLean, 
Joint Magistrate.” Information was, as directed, sent to the Cal- 
cutta Police, and on the 3rd of February, Mahandar Nath Bhattacbarji 
and Surendro Nath Bhattacharji, and on a subsequent date, Suresh 
Chandar Mukerji and Kali Kumar Pal, were arrested by them. On the 
12bh of February, the appellant was sent to Calcutta in charge of the 
Police Sub-Inspector, arriving there on the 13th. On the 17th of 
February, the four persons I have mentioned above, along with % tbe 
[83] appellant, were brought before a Calcutta Magistrate upon charges 
under ss. 467, 473 and 475, Indian Penal Code, and upon the same date 
the Inspector of Police conducting the prosecution filed the following 


application : — ^ XT ,u 

“ To the Magistrate of Howrah — Empress versus Mahandar INatn 

Bhattacharji and others; charge under ss. 467, 473 and 475, Indian 

Penal Code. As there is no sufficient evidence obtained in the case to 

warrant the conviction of the four accused persons named, I, under lnstruo- 

tions on behalf of Government, pray that accused Ganga Charan Chatter] 

be offereda pardon and made Queen’s evidence, I have, &c., Signed Ram 

Krishto Rai, Inspector of Police.” Thereupon the Magistrate made tbe 

following order : — “ Whereas it has been brought to my notice that in 

this case there is no sufficient evidence to proceed with the case ° 

Empress versus Mahandar Nath Bhattacharji, Surendra Nath Bhatta- 

charji, Suresh Chandra Mukerji, and Kali Kumar Pal, under ss. 467, 
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mod 47o, unless the evidence of Ganga Oharan Chatterji, an aooueed in 
dock, is recorded. As the offences under all these sections are triable 
exclusively by the Court of Session. I direct, under the power vested in 
me by s. 337, Criminal Procedure Code, a pardon to the said Ganga 
Oharan Chatterji, on condition of his making a full and true disclosure of 
the whole of the circumstances within his knowledge relative to the offences 
oommitted under ss. 467. 473 and 475. Indian Penal Code, and to every 
o4her person concerned, whether as principal or abettor in the commis- 

«on thereof. Signed C. N. Banerji. First-Class Magistrate. — The 17th 
February, 1888. 

Read and explained to Ganga Charan Chatterji, who accepts the 
pardon on the condition stated in the above order. It has been further 
explained to him that, unless he makes a full and true disclosure, the 
pardon is liable to be withdrawn and will be withdrawn.” 

This was also signed by the Magistrate and by the appellant. Upon 
the same day the appellant, having been removed from the dock, was 
placed in the witness-box as a witness for the prosecu- [84] bion, and he 
made a long and detailed deposition, fully disclosing the parts he and the 
four accused had played in purchasing the implements and materials with 
which to forge the notes; in forging them and in disposing of them, and 
in the latter connection he said : — “ A portion of these forged notes I 
took to Benares, bub they were without numbers. I pub on the numbers 
on those notes at Benares the very night I reached there. I put the 
numbers with my own hands. I passed four notes the day following, 
buying a silver necklet. This was in part payment. After passing sixteen 
notes I was arrested through the instrumentality of a shopkeeper where 
I had gone to purchase four gold mohurs. I did the engraving during the 
day. The notes would be printed at times in the day and at dead of night 
and at times about 2 A. M. The notes were given by Mahandar Nath 
accused. I had threatened to disclose the matter if I were not paid my 
share for labour.” There is nothing whatever to show that the Magistrate 
was dissatisfied with the statements made by the appellant, or considered 
that he had not complied “ with the conditions on which the tender was 
made on the contrary I must take it, in the absence of any withdrawal of 
the pardon, that it remained, and remains, in full force and effect for what it 
is worth. On the 9ch March the Calcutta Magistrate, holding there was 
no sufficient corroboration of the evidence given by the appellant, dischar- 
ged the four accused before him. Meanwhile proceedings had 'been car- 
ried on, commencing on the 21st February, against the appellant in the 
Court of the Joint Magistrate at Benares for offences under s 420 474 
472 and 471, Indian Penal Code, and on the 10th March he was com’ 
mitted to take his trial before the Court of Session. H 0 was then put on his 
trial on the 4th April and pleaded not guilty, being defended by a pleader 
and in passing it must bo noted that at the outset of the proceedings no 
plea in bar of the trial was raised on the ground of the pardon given by the 
Calcutta Magistrate. At the close of the evidence for the prosecution 
however the appellant did say : I was examined at Howrah. There was 
a Bengal, Magistrate He read over something from a paper. He said 
as a witness for the Queen. I don’t remember any more ” 

[893 "Q — Did the Magistrate make any promise to you? 

_ A. The polioe said they would get me off. The Magistrate did 

hog. 

The Earned Judge then recalled the Polioe Sub-Inspector. Ganesh 
Prasad, and he stated: I took the prisoner to Howrah. He was produoed 
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before the Deputy Magistrate there and I heard that he was given the 
oath, and that' his deposition was taken. I was not in the Court when his 
examination was begun, but was towards its close. The Magistrate, when 
his examination was closed, simply told me to take him away. I first took 
him before the Superintendent of Police of Howrah. The Superintendent 
took him before the Deputy Magistrate. The 

took the prisoner away from Howrah and I do not know what has been 
the result ” Upon this matter the learned Judge remarks : From what 

was mentioned orally in Court I thought it better to make a brief enquiry 
as to what happened when the prisoner was takeD in police charge to 
Howrah I see no sufficient reason for holding or reasonably suspecting 
that he was given a conditional pardon there.” In the result the appellant 
was convicted under ss. 474, 472 and 471 Indian , Penal Code, and sen- 
tenced to two years’ rigorous imprisonment under s. 474 ; one year under 

s 4?2 and five years under s. 471. . 

He now appeals to this Court, and the main, and indeed the only, 

ground seriously urged on bis behalf is that “ as he had previously received 
a full and comnlete pardon as an approver, the present trial and the sentence 
na <=aed are illegal.” When the case came before me on the 4th of August, 
I directed the Registrar to apply to the Calcutta High Court to sanction 
the record of the Howrah Magistrate being sent to this Court, and such 
sanction was at once granted, and I have had an opportunity of 
the whole of his proceedings. It is true that the charges on which the 
n nnellant with the four accused was brought before the Magistrate were 
for forgery of valuable securities under s. 467 ; under s. 473 for making, 
counterfeiting, and having in possession plates and instruments intending 
to use the same for purposes of a for- [86] gery which would be punishable 
under, s. 467, and for counterfeiting a device or mark within the meaning 
of s 475* and that that there were no charges preferred under ss. 4/4, 
472 471 and 420 for which offences the appellant was subsequently trie 

at Benares It is equally true that the evidence on which the appellant was 
convicted related to distinct individual possession by him of implements of 
foreerv and of forged notes with knowledge and intent, and of s P e °‘® 
utterlngs^ with knowledge and intent, at Benares.- But it » impossible 
not to say that his conduct there was more or less mixed up and concerne 
with the conspiracy at Calcutta of which be made disclosure as a 
witness, and the passage from his evidence I have a'feady quo ^ 
as to what he had done at Benares, was a material Portmn of 
and true disclosure of the whole of the circumstances within his knowle g 
relative to the offences then under enquiry. Though approvers m» y be 1 
famine; nersons they are nevertheless entitled to have faith kep 

by the Courts, and in dealing with the question as to what a 
nar“on is to cover, and how far it is to extend. I should not be inclined 
ro aunly too technical tests, and should rather look to substance than 
t.Ual-ters of form I have no hesitation whatever in holding tnat tne 
L Granted bv the Calcutta Magistrate on the 17th February to the 

pardon gt an • Q f his making “ a full and true disclosure of the 

wholelof the Q circumstances within his knowledge relative to the ofJenoes 

under ss 467 473 ^ ^ signature afc ifcg £oot shows, that 

appellan his evidence in consequence of such pardon, an 

he subsequently gave operation may be it has never been with- 

that whatevei t p facts of this case,. it does not appear to 

me that ^he circumstance that the appellant had made a complaint to 
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Mr. Adams on the 29th January, or that the pardon was tendered him 
by another Court in another Province with a different territorial jurisdic-' 
tion, should affect the decision of the point before me. As to this latter 
matter I think the case must be looked at in exactly the same light a* 
it would have had to be regarded had the appellant and the four other 

A V-v /> ( /n i- h ^ T Z A_ It T _ * i i r a mm *1 x-k 
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persons been before the Joint Magistrate at [87] Benares charged with r-R,,,™,,: 
offences within his jurisdiction under ss. 467, 473 and 475. and there 
being a charge against the appellant alone of uttering under s. 471 11 A 79=^ 
Could it be seriously pretended for a moment that if the Joint Magis- 8 A.tsrfaV* 
trate of Benares had tendered a pardon in the same terms as those (1888) 289 = { 
contained in the Calcutta Magistrate’s order of the 17th February, 13 fad. Jar! 
and the appellant had given the same evidence before him as he' 198: 
did at Calcutta, such pardon would not have protected him ? I hold'' 
that it would, and I am fortified in this view by what appears in s. 339 ’ 

Criminal Procedure Code, as to the consequences that follow on a non-’ 
compliance by an approver with the conditions of his pardon and its 
withdrawal. He may be tried for the offence in respect of which the pardon ’ 
was tendered, or for any other offence of which he appears to have' 
been guilty in connection with the same matter. So that while on the* 
one hand the condition is “a full and true disclosure of the whole 
of the circumstances within his knowledge relative to such offence” ‘ 
on the other a non-compliance with it leaves him open to trial for the 
offence in respect of which the pardon was tendered, or any other offence 
in connection with the same matter. It must be borne in mind that in ' 
countenancing these pardons to accomplices the law does not invito a 
cramped and constrained statement by the approver, on the contrary it 
requires a thorough and completo disclosure of all the facts within his 
knowledge bearing upon the offence, or offences, as to which he gives * 
evidence, and when he has given his evidence, I do not think that the 
•question of how far it is to protect him, and what portion of it should not 
protect him, ought to be treated in a narrow spirit. In a note by Mr.Greaves 
to the 4th edition of Russell on Crimes, vol. Ill, p. 597 ( ifc i s said • 

4 ‘ If however, the prisoner, having been admitted as an accomplice to one 
felony, be thereby induced to suppose that he has froed himself from the con- 
sequences of another felony, the Judge will recommend the indictment for 
such other felony to be abandoned. Where an accomplice made a disclo- 
sure of property which was the subject-matter of a different robbery bv the 
same parties, under the impression that by the information he had given 
previously as to the robbery of other property he bad delivered himself from 
the conse- [88] quonces of having the property he so disclosed in his nos* 
session. Coleridge, J.. recommended the counsel for the prosecution not to 
proceed against the accomplice for feloniously receiving such property ■” 

Oarsulc’s case, 2 Lew, 18 1 quote this passage as illustrative only of 'the • 

principles upon which a learned Judge has acted in such a matter in 
England. The hrst question which it appears to me I have to ask myself is 
looking to the offences under inquiry before the Calcutta Magistrate' should 
the pardon granted to the appellant he held to extend beyond these Z “ • 
offences and to exempt him from punishment for the offences charged 
against him at Benares f I have read the evidence given hv the anpel • 
lent at Calcutta and as the Magistrate nowhere upon this record 
mdi cates that he withdrew the pardon, I think I am bound to 
assume, as 1 have already said, that he believed the appellant had > 
made a full and true disclosure of the whole of the circumstanced within ‘ 
h.s knowledge, elative to the offences under inquiry, and soWtiZd tho » 

483 • 


/ m 


14 All, 89 


INDIAN DBPISIONS, NEW SERIN 8 : 


Wot; 


1888 
NOf x .21, 

A*pni> 

DATN 

Oriminal 


11 4 79 = 
61.W.N. 
( 1888 ) 289 = 
18 lad. Jar. 
193 . 


conditions of the tender. It was suggested by the learned Public Prose* 
cutor that the fact that the appellant had already made a confession to 
the Magistrate of Benares destroys the effect of his subsequent evidence 
at Calcutta. I do not think so, any more than I should have thought so 
had he simply made his statement to a police officer and the information 
contained therein had been forwarded to Calcutta and had led, as his con- 
fession to the Magistrate did, to the arrest of the persons implicated and to 
his being examined as a witness. Upon what appears to me a reasonable 
construction of the terms of the pardon tendered by the Calcutta 
Magistrate, I think that, looking to the particular facts of this particular 
case, and in no way laying down any rule to govern other cases, it ought 
to protect the appellant from punishment for the offences under ss. 471, 
472 and 474. It is obvious to my mind that almost from the moment 
of his arrest it was contemplated by the police, and most properly, to 
make him the instrument of bringing the other conspirators to justice. 
The application of the Calcutta Inspector of the 17th February shows 
this, and I have no doubt that when the appellant gave his evidence at 
Calcutta as to his own proceedings at Benares, he did so in the belief 
that as to his whole con- [89] nection with the conspiracy he would be 
exempted. Then arises the question as to in what way the pardon granted 
by the Calcutta Magistrate should have been given effect to, so far as the 
trial in the Benares Sessions Court was concerned. Could it be pleaded as 
a legal plea in bar like “ auterfois convict ” or “ auterfois acquit ”? I confess 
I am placed in somewhat of a difficulty to answer that question from the 
absence from the Criminal Procedure Code of any specific directions on 
the subject. Primarily the power of pardon rests in the Sovereign, and 
the provisions of s. 417, Criminal Procedure Code, authorising the Gover- 
nor-General in Council or a local Government to suspend the execution, 
or remit the whole or part of any sentence passed upon any P ers ^>n 
sentenced to punishment, in no way interfere with the prerogative of the 
Crown in that respect. The special authority therein conferred, however, 
relates to persons sentenced to punishment and does not touch cases- 
under s 337 of the Criminal Procedure Code, in which a person charged 
along with others with a crime has, under a conditionally tendered par- 
don, given evidence against such persons and satisfied the c ° odlb “”^ 
precedent upon which it was tendered. I must, therefore look to that 
section, and, as far as it throws light on the matter, to s. 339, to see > what 
effect a pardon so tendered is to have. Taking s. 337, it is clear that 
does not in terms cover a case in which a Magistrate holding : a 
nary inquiry for committal against several persons, tenders a conditional 
pardon to one of them, examines him as a witness, and subsequently 
discharges all the accused for want of a prima facie case to justify co 
mittal 8 But it appears to me that the words every person accepting a, 

tender under this section shall be examined as a witness in the case, 

4 - u Q*- f or all purposes, subject of course to his failure to satis y 

Z coitions oThis pardon as provided for by s. 339 he ceases to be 
triable for the offence or offences under inquiry, or, looking agai . 

qqq for “anv other offence of which he appears to have been gu y 
8 - 3 i 9 - °. ion with the same matter while making a full and true 

, nf th „ w hole of the circumstances within his knowledge relative 

£Sr 32 £- J&r -a- ss: 

raol fore that, at least, as to the charges under ss 467, 473 ' 

r pl!i pAde upon which the appellant was brought up with the other 

L“ur' parso- hefo^ the cllcutta Magfstrate. he ceased to be au accused. 
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mod became a witness, and that suoh pardon never having been with- 1888 
drawn, it coaid have been pleaded in bar to further proceedings against 23 . 

him bad they been subsequently instituted under those sections before tho — 
Calcutta Magistrate. It remains then to see whether the pardon stood Appfilr- 
good for the same purposes as to the offences under ss. 474, 472 and 471, tATB 
that is to say, (1) for being in possession of the forged notes, knowing CRIMINAL 

them to be forged, and with intent that they should be used as genuine ; 

(2) being in possession of instruments of forging notes with intention to 11 A. 79= 
use them, punishable under s. 467, only a more aggravated form of the 8 A.W.H. 
offence with which he was charged at Calcutta under s. 473 ; and ( 1888 ) 289 = 
. (3) uttering forged notes to the various persons at Benares. I have 13 lud. Jw. 
already said that in dealing with this point the terms of the pardoq must 193. 
be looked at in connection with the special facts of the particular case. 

The condition precedent imposed by the Calcutta Magistrate and accented 
by the appellant was that he should make “a full and true disclosure of 
the whole of the circumstances within his knowledge relative to the 
offences under ss. 467, 473 and 475 in other words, that he should 
make a clean breast of his whole connection with the conspiracy to forge 
currency notes, in which he alleged the other four persons to have been 
concerned with him. I need not point out the importance, when a pardon 
is tendered, of encouraging the approver to give the fullest details, so that 
points may be found in his evidence, which may be capable of corrobora- 
tion, and this is what I understand the Criminal Procedure Code to 
mean, when it speaks of a “full and true disclosure of the whole of the 
circumstances within his knowledge.” It is true that the appellant did 
not in terms plead this pardon in the Court of Sessions as a bar to his trial 
there, but contented himself with a plea of not guilty to the charges, 
though he did say something about it towards the end of the proceedings. 

The case, however, is before me in appeal, and I think, seeing that there 
are no specific directions in the Code of Criminal Procedure as to how such 
matters are to be [91 3 pleaded and what are to be the consequences of not 
specifically pleading them, that if I hold the appellant protected by the 
pardon given him, I ought to give him the benefit of it, as no doubt the learn- 
ed Judge would have done had he had the materials before him that I 
have, just as much as if I were now satisfied that the appellant had been 
formerly acquitted or convicted of the offences of which he has now been 
convicted, I should feel bound to give effect to such a plea in appeal. To 
sum up the matter, having before me the additional evidence contained 
in the Calcutta record, I am of opinion that, by the terms of the condi- 
tional pardon granted to the appellant, on the 17th February, the condi- 
tions of which wore satisfied by him, as is shown by its never having 
been withdrawn, he was protected from trial at Benares in respect of the 
offences under ss. 474, 472 and 471 of the Penal Code, and was not liable 
to be proceeded against in respect of them. I therefore hold such trial to 
have been illegal, and accordingly I reverse the findings and sentences of 
the learned Judge, and quashing all the proceedings of the Sessions 
Court, discharge the appellant and direct that he be released. 

Conviction quashed. 


485 




1888 

JULY, 24,, 

.EUXili • 

B^nch. 

91 

(F^B.). — f .r 

8,A.W.N. 
(1888) 286. 


11 All. 92 


v 


i ■ 


. INDIAN DECISIONS,- • NEW §EBIES'o O 
11 A. 91 (F.B.) = 8 A.W.N., (1888) 286. 
PULL BENCH. 


Wot 


, * *• • ! # 

Before Sir John Edge , Kt ., Chief Justice , Mr. Justice Straight , and ;> 

Mr. Justice Tyrrell. • •; 
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Muhammad Sadik and others {Defendants) v. Muhammad. Jan t 

AND OTHERS {Plaintiffs ) . [24th July 1888.] 

Dismissal of suit far insufficient court-fee on plaint — Decree — Appeal— Civil "Procedure 
Code , ss. 2, 54, 158 — Act VII of 1870 ( Court Fees Act,) s. 12. 

The Court of first instance being of opinion that the plaint bore an insuffi- 
cient court-fee, aod the plaintiff not making good the deficiency, dismissed the 
suit after recording evidence, but without entering into the merits. On appeal 
• the lower appellate Court held that the court-fee was sufficient, and remanded 

the case for trial on the merits.- 

Hela that s. 158 of the Civil Procedure Code was not applicable to the case ; 
that the first Court’s disposal of the suit must be treated as being under s. 54, 
and was therefore a decree within the meaning of s. 2 and appealable as such, 
and that such [92] appeal was not prohibited by s. 12 of the Court Fees Act. 
Ajoodhya Pershad v. Gunga Pershad (1) and Annamalai ChetU v. Cloete 

referred to. 

[R., 12. A. 129 (154) ; 4 ML.J. 183 (188) ; U.B.R. (1892—1896) Civil 253.] 

THIS was a reference fco the Full Bench by Edge, C.J., and Tyrrell, J- 
The facts are sufficiently stated in the judgment of the Full Bench. . 

Mr. Hamidullah, for the appellants. 

Mr. Dwarka Nath Banerji , for the respondents. 

JUDGMENT. 

, Edge, C. J., Straight and Tyrrell, J.J.— This was a suit for re- 
demption of mortgage. The mortgagorhad assigned The ^orbRa-gee 
and the assignee were the defendants. The Munsif decided that the fee 

payable cm the plaint was !“*“ u fi deTfurther 8 relief’ P agL'inst the assignee 

— i-a “r“£rsES5 

held that the relief sought in the plaint was at . H t e h f * t iff 

the suit without entering into the merits on the ground that the plamt.n 
T-J . .. |.u orfl make good the fee which he, the iVLunsu, naa 

did not then a, b] Tbe plaintiff appealed, and on appeal the 

determined to be Payable. l p id . the D i ainfc iff was more 

Subordinate Judge^hold^ g ^ cancelment Q f the deed 0 { assignment was 

than su . aDDeal and remanded the ease for trial on the merits, 

sought, allowed the PP , brought. If the relief sought was, 

From that order is ttl e duty of the Munsif to reject the plaint.- 

in fact, under-va . ence and having recorded evidence he dismissed; 

He. opinion on that evidence. It is obvious 

the suit without ; expressing a y p q pro0 eeding open to him was 

that if h 0 wa ® “S d(} * g 54 of ' the Code of Civil Procedure on failure i 

I lU nWnhff within a reasonable time to make good the deficiency- 
of the. p. d to hold that s. 158 was applicable to a case of 

are not prepared to horn on . q g M a9 to the CO urse a 

n 18 i must adopt We must regard the Munsif 's disposal of the suit as 
being under 8 51 If that be a co rrect view, his order rejeetmg the plai nt 
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[93] was a decree under s. 2 of the Code. An order rejecting a plaint 
is in terms included in the definition in s. 2, and being a decree was 
appealable when there is no statutory prohibition to the contrary. The 
next question is, is there such statutory prohibition ? On behalf of the 
appellants, s. 12 of the Court-fees Act is said to be a direct prohibi- 
tion against an appeal in this matter. If that argument is to be accepted 
there would be no appeal when a Judge of # first instance wrongly decided 
that a suit was under- valued, and on that decision rejected the plaint. In 
our opinion the intention of the framers of the Code of Civil Procedure 
was that there should be an appeal in every case falling within s. 54 ; 
otherwise we should have found in the definition of decrees in s. 2, words 
limiting those orders under s. 54 which might for the purpose of the 
Code be considered decrees. A similar view was taken in the case of 
Ajoodhya Pershad v. Gunga Pershad (1). We are of opinion that the 
decree of the Munsif should be regarded as passed in rejection of 
the plaint and was appealable. Several cases have been referred to. 
In Anaamalai Ghetty v. Cloete (2) the learned Judges endeavoured to 
reconcile s. 54 of the Code of Civil Procedure with s. 12 of the Court- 
fees Act. We do not think it necessary to consider whether those sec- 
tions can or cannot be reconciled, as we are of opinion that an appeal lies 
under the Code of Civil Procedure of 1882. If we had to consider 
whether those sections could be reconciled or not on the lines on which . 
those Judges proceeded, we should have a great difficulty in coming to 
the conclusion that a Court could determine the amount without deciding 
the question as to the relief sought, and yet that the relief sought was not 
a question relating to the valuation for the determination of the fee 
chargeable. The Subordinate Judge may have been wrong in remanding the 
case under s. 562, as the evidence had been recorded. The Subordinate 
Judge ought to have treated the decree of the Munsif as an order rejecting 
the plaint. The Munsif should have been told to accept the plaint as 
properly stamped and to proceed to disDOse of the case on the merits. 
To that extent we allow the appeal and direct the Munsif to restore the 
suit to its place in the list of pending cases on the basis of its being [94] 
a suit in which a proper court- fee has beon paid, and dispose of it according 
to law. Costs here and hitherto to abide the result. 

Cause remanded . 
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tvESHAHDEO {Petit toner) v. il.YDHE Pa.-VSAL) {Opposite party). 

[1st August, 1888.] 

Eexcution of decree— Civil procedure Code, ss. 811, 318. 320. 822 B. 322C. 322D— 
'Pransfer of execution to Collector — Application to Civil Court to set aside sal*' held 
by Collector on the ground of irregularity . 

Held by tbo Full Bench that an application to set aside, on the grouud of 
material irrogularity withiu the moaning of s. 811 of tbo Civil Procedure Code, 
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a sale held by the Collector in execution of a deoree transferred to him for execu- 
tion under s. 820, cannot be entertained by a Civil Court. Madho Prasad v. 
Hansa Kuar (1) followed. Nathu Mai v. Lachmi Narain (2) distinguished. 

Per EDGE, C.J. — The intention of the Legislature as expressed in s. 320 and 
the following sections of the Civil Procedure Code was not to allow any delegation 
to the Collector of power to adjudicate upon questions of title, but, in other 
matters, to hand over all the proceedings to the Collector, and to withdraw the 
matters so handed over from the purview of the Civil Courts to that extent, but 
not questions of title or the other questions, if in dispute, referred to in ss. 322B, 
322C, or 322D. 

CR— 9 C.P.L.R. 113 (115) ; D— 23 B. 531 (534)]. 

This was a reference to the Full Bench of an appeal which originally 
came for hearing before Brodhurst and Mahmood, J.J. The facts are 
sufficiently stated in the judgments of Edge, 0. J., and Straight, J. 

Pandit Sundar Lai , for the appellant. 

Munshi Kashi Prasad , for the respondent. 


JUDGMENTS. 

Edge. C. J. — In this case the respondent in the appeal before us 
obtained a money-decree against the appellant. The decree was trans- 
ferred to the Collector for execution under the rules framed by the local 
Government under s. 320 of the Code of Civil Procedure. After the sale 
by the Collector, the judgment-debtor (appellant) applied to the Munsif to 
set aside the sale, on the ground of there having been irregularity in the 
conduct of the sale. The Munsif dismissed the application on the ground 
that he had no jurisdiction. [95] I assume for the purposes of this judg- 
ment, but not otherwise, that the irregularity complained of was an 
gularity within the meaning of s. 311 of the Code of Civil Procedure. T e 
judgment-debtor from the order of the Munsif brought this appeal, 
have not the slightest doubt that the case is governed by the deci- 
sion of the Full Bench of this Court in Madho Prasad v. Hansa 
Kuar ( 1). The case has come up from the Division Bench to the *uU 
Bench, it having been contended that the judgment delivered by me and 
concurred in by Mr. Justice Oldfield in Nathu Mai v. Lachmi Narain 
decided in contravention of the decision of the Full Bench that an appli- 
cation of this kind lay to the Civil Court. The case of Nathu Mai v. 
Lachmi Narain (2) was a case in which the Collector in execu ing a ecr ® 
transferred to him, had sold the property, and the pure aser a , 
the Civil Court to set aside the sale under s. 313, on the ground that the e 
was do saleable interest of the judgment-debtor in t e proper y so • 

that case, for the reasons which I therein gave, ^ ° conc 

that the application was properly made in the Civil Court andw ^ s6 ° t ®' 
tain able by the Civil Court. I do not see that that d0c ' st ° n ' l a °^ r * 
contravenes the judgment of the Full Bench to which I h.« 
the Full Bench case the question before the Court was ao 

cation to set aside a sale on the ground of irregularity when the sale had 
beeD conducted by the Colleotor, would, under ss. 311 and 312, he to tae 

Civil Court or would lie to the Collector. When I say so, I thoroughly agre 
... , , • f TPnll Beech that the object of transferring the execu- 

E? .. 'JELSSfi* ™ *” ? >■ 

Collector is to give him, speaking generally, a free hand Bench 

oronertv in the best interests of the parties concerned In the Full 
else the point in Nathu Mai v. Lach mi Narain (2) was not before the 


(1) 5 A. 314. 


(2) 9 A. 43. 
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Court, and the question did not arise in the case that there might be a 
distinction between the power of the Collector in the carrying out of a 
decree transferred to him subject to the limits imposed upon him by the 
Code itself, and a power to decide upon a question of title or a question as 
to whether the decree should be executed at all. As I [96] take it, the 
Collector, when a decree is transferred to him, is bound to carry out the 
decree subject to the discretion given to him by s. 321 and the following 
sections and subject to the provisions contained in ss. 322B, 322C and 
322D. But I find in those sections no power given to the Collector and 
nothing which would suggest the giving of a power to the Collector to 
decide that the property which was directed by the decree to be sold was 
not the property of the judgment-debtor mentioned in the decree. When 
9 uch a question arises before a sale, s. 322B shows that it is for the Civil 
Court and not for the Collector to decide it. The Civil Court uuder 
s. 313, which passed its own decree, it appears to me, would be the tribunal 
to say what shall take place when property directed by it to be sold 
has been sold, and it subsequently appears that it was not the property 
of the judgment-debtor. If the Collector exercised the powers undoubt- 
edly given to the Civil Court; under s. 313 in cases of sales conducted 
by the Civil Court, the Collector would, if he set the sale aside, 
on the ground that the judgment-debtor had no saleable interest in 
proDerty which he was directed to sell, have, in fact, declined to 
carry out the decree of the Civil Court and would have decided on a 
question of title which, if it had arisen before the sale, he was bound to 
refer to the Civil Court. Then what is he to do ? If he set aside the sale 
on the groqnd that the judgment-debtor had no interest in the property 
which was directed by the decree of the Civil Court to be sold, is the 
Collector to re-sell the property to some one else when no better title can 
be made, or is ha to decline to give any effect to the decree? In the latter 
event he* would be absolutely interfering with the decree of the Civil Court. 
Now the sectionsof the Civil Procedure Code from 321 forwards undoubtedly 
give the Collector, subject to ss. 322B, 322C and 322D, a discretion as to 
what he may do where a decree is transferred to him for execution, but there 
is nothing in those sections to suggest that the Collector need do nothing to 
give effect to the decree. So far as I am aware, there have been no regulations 
framed by the local Government which would give the Collector power to 
set aside a sale on the ground that there was no title. I do not think that 
what was tho intention of the legislature when a statute was passed can be 
t»7] gathered from subsequent legislation, unless by the subsequent legis- 
lation that intention is specifically declared. Nevertheless I may observe 
that s. 30 of the Civil Procedure Code Amendment Act (VII of 1888), 
although it authorises expressly rules to be made under s. 320 giving the 
Collector power to exercise the powers of a Civil Court under s. 312, 
makes no suggestion that any rules may be framed giving him power to 
decide questions arising under s. 313, namely, to decide whether the 
judgment-debtor had or had rot title in the property sold. It appears to 
me that the two classes of oases are totally distinct ; that it was not the 
intention of the Legislature to allow any delegation to the Collector of a 
power to adjudicate upon title ; but that it was the intention of the 
Legislature in other matters to band over all the proceedings, to the Collec- 
tor and to withdraw those matters so handed over from the purview of 
the Civil Court to that extent, but not questions ot title or the other 
questions, if in dispute, referred to in ss. 322B, 322C. 322D. if they arose. 
I have expressed these opinions, because I wish to be understood that I 
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do not question in any way and did not intend, in the case of Nathu Mai 
v. Lachmi Narain (l), to question the authority or propriety of the decision 
of the Full Bench in the case of Madho Prasad v. Ilansa Kuar (2). Agree- 
ing as I do with the decision of the Full Bench in that case, I must still 
say that in my opinion the two cases are totally dissimilar and different 
principles must be applied to them. I am of opinion that the judgment 
of the Full Bench governs this case, and that the appeal should be dis- 
missed with costs.' 

■ • * i 

STRAIGHT, J. — This is an appeal from an order of the Munsif, dated* 
the 23rd July, 1887, by which order he rejected an application made to 
him by a judgment-debtor to set aside a sale which had been held by a 
Collector in execution of a Civil Court decree transferred to him under 
the provisions of s. 320 of the Civil Procedure Code. The ground upon 
which avoidance of the sale was sought was that there had been an irre* 
gularity of the kind mentioned in s. 311 of the Civil Procedure Code; 
The Munsif held that the decree in execution of which the sale had taken 
place having been [ 98 ] transferred by him under s. 320. he had no jurisdic- 
tion to entertain the application. It is this decision of his which was the' 
subject-matter of the appeal before my brothers Brodhurst and Mahmood, 
which by their order has been referred to the Full Bench for disposal. 
The ground of the reference mainly was that according to the opinion of 
those two learned Judges it was difficult to reconcile the Full Bench ruling 
of this Court, which is to be found at page 314 of I. L. R.,5, All., and a 
decision of the learned Chief Justice and Mr. Justice Oldfield which is to- 
be found at page 43 of I. L. R., 9, All. The course that the discussion has 
taken and the suggestions that have been thrown out during the, argument 
render it, in my opinion, unnecessary for us to consider whether the 
view expressed by the learned Chief Justice in the ruling referred td 
was a correct one or not, or in other words, whether the learned Chief 
Justice was correct in the view that he took with regard to s. 313 of the 
Civil Procedure Code. It is enough for the purposes of this case to say that 
we have not s. 313 before us : if wo had, I am not at all prepared to say 
that there is not great force in the view expressed by the learned Chief 
Justice in the ruling referred to, and what has been said by him to- 
day, as to the distinction that is to be drawn between the exceptional 
class of cases falling under s. 313 and those more directly concerned with 
proceedings in direct execution of a decree. In passing I may, however,, 
say that under the rules which have been framed by the local Government 
in accordance with the provisions of s. 320, dated the 20th November, 
1880, there is no re-production of the provisions of s. 313, although in all 
other particulars they have re-produced, for the purpose of guiding the 
Collector in execution of decrees transferred to him, the provisions of the 
Civil Procedure Code. It is also noticeable that, in clause 12 of s. 17 of 
those rules, where reference is made to the setting aside of a sale, the 
Rules say that in the event of the sale being set aside, the Collector may 
order the refund of the “fee,” and this seems to be all the Collector has 
power to refund. Under the Civil Procedure Code, however, upon the 
setting aside of a sale, the Civil Court has power to order the refund of 
the nurchase-money if it has been paid. The omission in the Rules to , 
which I have pointed is possibly due to the [ 99 ] circumstance that it is 
into the Civil Court that the proceeds realized by the sale are to be paid. . 
However, it is not necessary for me to determine whether, in cases un er ^ 

(1) 9 A. 43. < 2 ) 5 A - 314 ‘ 
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s. 313 of the Civil Procedure Code, I should follow the decision of the 
learned Chief Justice or should hold a different view. I think it right to 
say, having been a party to the Full Bench ruling in Madho Prasad v. 
Hansa Kuar (1), that what was intended to be laid down there and 
what was laid down is that where a decree has been transferred to a Collec- 
tor for execution, his proceedings in execution were not to be governed by 
the provisions of the Civil Procedure Code, but they were to be governed 
and were governed by the rules which were made in that behalf by the 
local Government ; and that considering the objects of those rules and the 
procedure of the Collector under those rules, s. 244 of the Civil Proce- 
dure Code did not apply, and there was no such appeal as there would be 
from the ordinary decision of the Civil Court in executing decrees, under 
that section. This is what the Full Bench ruling laid down and that is 
all it laid down. I agree with the learned Chief Justice that it is a 
distinct authority for the proposition that when, in the execution of a 
decree transferred to a Collector for that purpose, an application has to 
be made to set aside a sale which the Collector has held, the application 
must be made to him and cannot be made to the Civil Courc. This 
being so, I agree with the learned Chief Justice’s order that the appeal 
must be and it is dismissed with costs. 
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MaHMOOD, J. — I have arrived at the same conculsion, and being 
one of the Judges who referred the case to the Full Bench, all I need 
say is that the Full Bench ruling of this Court in Madho Prasad v. 
Hansa Kuar (1) governs this case, and that I accept the distinction 
which the learned Chief Justice has drawn between the Full Bench 
ruling and his Lordship’s own ruling in Nathu Mai v. Lachmi Narain(2). 
The exact point raised and decided in that case does not arise in 
this case. It can scarcely be doubted, and I say this advisedly after 
having had to deal with the transfer of decrees to the Collector under 
the provisions of s. 320 and the following sections, that the state of the 
law, even as represented in the statute, [100] is full of complications and 
difficulties, and that any attempts that have been made to amend it have 
scarcely done enough to remove those doubts and difficulties. Instead 
of having proved a benefit to the judgment-debtor in whose interests 
those various sections were introduced in the Code of Civil Procedure, 
they have tended to increase litigation on the one hand, and to prevent 
the decree-holder from obtaining the fruits of his decree, on the other. 


Appeal dismissed. 


(1) 5 A. 314. 


(3) 9 A. 43. 


491 > 


1888 

AUG. 9. 

APPEL- 

LATE 

Civil. 

11 A. 100 = 
8 A.W.N. 
<1888) 288. 


11 All. 101 INDIAN DECISIONS, NEW SERIES 



11 A. 100 = 8 A.W.N. (1888) 288. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt ., Chief Justice, and Mr. Justice Straight. 


\\ 


Bhagwant Singh and others ( Defendants ) v . Kallu {Plaintiff) .* 

[9bh August, 1888.] 

• • 

Act XXI of 1850 — Suit by person born a Muhammadan as reversioner in a Hindu family . 

Act XXI of 1850, does nob apply only to a person who has himself or hersell 
renounced his or her religion oc been excluded from caste. The latter part of s. 1 
protects any person from having any right of inheritance affected by reason of 
any parson having renounced his religion or having been excluded from caste. 
This applies to a case where a person born a Muhammadan, his father having 
renounced the Hindu religion, claims by right of inheritance under the Hindu 
law a share in his father’s family. 

PR., 104 P.R. 1902 ; 23 P.D.R. 1903; 77 P.W.R. 1907 ; (1911) 1 M.W NT. 432 (437) = 
15 C.W.N. 515 = 8 A.L.J. 552=13 C.ti J. 575= 10 M.Ej.T. 25. ©.,32 0.871 = , 
9 C.W.N. 1003 = 2 C.Ij.J. 97 ; 52 P.W.R. 1907 = 36 P.R. 1909.] 


This was a suit brought by one Kallu Khan for possession of certain 
property which had been sold to the defendants by one Musammab Banno,' 
since deceased. The grandfather of the ulaintiff, Hari Singh, had three 
sons, Mohan Singh, Bacha Singh, and Mahipat Khan. Mahipat Khan 1( 
who was father of the plaintiff, was converted to Muhammadanism. 
The property in suit had belonged to Bacha Singh, second son of Hari 
Singh, and Banno, whose alienation of it was impugned, was Bacha 
Singh’s widow. The plaintiff, who, as well as his father, was a Muham-, 
madan, claimed the property by right of inheritance, under the Hindu 
law, to Bacha Singh. The [101] defendants pleaded, inter alia , that the 
plaintiff being a Muhammadan, was not entitled to claim by inheritance 
any property belonging bo Hindu members of the family; and that Act 
XXI of 1850 was nob applicable bo the case, inasmuch as it protected 
only those persons who had actually changed their religion, and nob the 

children of such persons. # . 

The Court of first instance (Munsif of Tilbar) decreed the claim. 

On appeal by the defendants, the Subordinate Judge of Shabjahanpur 
affirmed the Munsif s decree. In the course of his judgment he said : 

“ It is contended that Mahipat Khan died before Musammab Banno, 
widow of Bacha Singh, and consequently the provisions of Act XXI of 
1850 do not apply to Mahipat Khan, inasmuch as the plaintiff has not 
changed his religion, but was born a Mussalman. The Court cannot, how- 
ever, allow that contention. The provisions of Act XXI of 1850 clearly 
mean that nobody will be prejudiced in his right of inheritance by a 
change in his religion. It is not necessary that he himself should have 
been a convert : it is all the same whether he or his ancestor ( father or 

grandfather) changed their religion .The result is that inheritance 

follows descent without reference to religion. As the plaintiff is a des- 
cendant of Hari Singh and a relative of Bacha Singh, he cannot be pre- 
judiced by belonging to a different religion, and has the same right as if 
he and his father were Hindus. Under the Hindu Law, the right of the 
plaintiff’s father to inherit from his father or brother was not confined to 


• Second Appeal No. 205 of 1887 from a decree of Maulvi Mirza Abid Ali Khan, 
tnhordinate Judge of Shabjahanpur, dated the 10th November, 1886, confirming 

on?*a!vi Muhammad Abdul «bafur, Muneif of Tilhar, dated the 2nd Saptem- 

>er, 1886. 
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himself only, but he oould transmit it to his children at their birth. Under 
the6e circumstances, the children of Mahipat Khan acquired a right on 
their birth of which they cannot be deprived by a difference - in religion. 
Now there is no male member in the family except Mahipat Khan’s sons, 
and it is therefore clear that they alone can inherit the property as they 
would have done if there had been no difference of religion. If the trans- 
fer were not made by the widow, these persons alone would have inherited 
the property.” 

The defendants appealed to the High Court, upon the ground that 
the lower Courts had *' erred in their interpretation of Act [102] XXI of 
1850,” and that “ the plaintiff, being a born Mussalman, cannot claim 

inheritance of a deceased Hindu.” 

Munshi Nawal Behari Bajpai , for the appellants. 

Pandit Mod Lai Nehru for the respondent. 

JUDGMENT. 

Edge. C. J. — A Hindu named Hari Singh, had three sons, Mohan 
Singh, Bacha Singh, and Mahipat Singh. Mahipat became a Muhamma- 
dan, and the plaintiff in this case is his son. Bacha died childless, leav- 
ing two widows surviving him, K.osila and Banno. R.osila and Banno 
were recorded proprietors of Bacha Singh’s share. On the death of 
Kosila Banno was recorded as sole proprietrix of the share. Banno sold 
the property in question to the defendant. Banno has died. The plain- 
tiff claimed the property which was left by Bacha Singh by right of 
inheritance. The sole question we have to consider in this second appeal is 
whether the plaintiff, having been born a Muhammadan, can claim as a re- 
versioner to the share of the Hindu family. This in my judgment depends 

on the construction of Act XXI of 1850. Mr. Bajpai for the purchaser, 
who is appellant here, very ably argued that that Act applies only to a 
person who has himself or herself renounced his or her religion or been 
excluded from caste, and that it does not apply to a case like this in which 
the person claiming by right of inheritance a share in a Hindu family is 
the son of the person who renounced his religion, and was born a Muham- 
madan. I was very much struck with the force of Mr. Bajpai’s argument. 
It mav be, no doubt inconvenient that a Muhammadan should be intro- 
duced into a Hindu family or a Hindu into a Muhammadan family, but 
this is a matter for which, if it is a grievance, we, who have merely to 
interpret the law, are not responsible. We can only interpret the law as 
we find it, without any consideration for the opinions of those persons 
whom the law may affect. Prior to the passing of Act XXI of 1850 there 
was in force in the Presidency of the Fort William, Bengal, a Regulation 
known as Regulation VII of 1832. Speaking broadly, s. 9 of that Regu- 
lation was passed to relieve Hindus or Muhammadans in that Presi- 
dency from any disability with regard to the rights of property under 
Hindu or Muhammadan law, which might have arisen by [103] reason 
of a Hindu or Muhammadan having changed his religion, or by reason of 
a Hindu being out of caste. Act XXI is a very short Act, and I propose 
to read the whole of it : — 

"Whereas it is enaobed by s. 9 of Regulation VII, 1832, of the 
Bengal Code, that whenever in any civil suit the parties to such suit may 
be of different persuasions, when one party shall be of the Hindu and the 
other of the Muhammadan persuasion, or where one or more of the parties 
to the suit shall not be either of the Muhammadan or Hindu persuasion ; 
the laws of those religions shall not be permitted to operate to deprive 
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such parfcy or parties of any property bo which, • but for the operation of 
such laws, they would have been entitled, and whereas it will be beneficial 
to extend the principle of that enactment throughout the territories 
subject to the Government of the East India Company, it is enacted as 

follows j . 

“ So much of any law or usage now in force within the territories 

subject to the Government of the East India Company, as inflicts on any 
person forfeiture of rights or property, or may be held in any way to 
impair or affect any right of inheritance by reason of his or her renoun- 
cing, or having been excluded from the communion of any religion, or 
being deprived of caste, shall cease to be enforced as law in the Courts 
of the East India Company and in the Courts established by Royal 

Charter within the said territories. ” 

The first thing to be observed is that the Legislature in the preamble 

expresses the intention of the Act to be to extend the principle of s. 9 of 
Regulation VII of 1832 which was then in operation in the provinces 
subject to the Presidency of Fort William throughout the territories of 
the East India Company. That being so, one would expect that in the 
operative part of the Act the principle of s. 9 of Regulation VII of 1832 
would not be cut down or curtailed. W T e have got to see whether 
Mr. Bajpai's argument is correct that the Act, did, in fact, cut down and 
curtail the princinle of s. 9. His argument was that notwithstanding the 
intention of the Legislature shown in the preamble, the relief extended to 
the rest of the Company’s provinces was by the operative HO*] part of 
the Act limited by the wording of that part to the actual person who 
might change his religion or be excluded from caste. No one can read s. 9 
of Regulation VII without seeing that if Mr. Bajpai's argument is correct 
the operative portion of the Act instead of extending the principle 
to the rest of the Company’s provinces, would have limited the 
relief it was intended to extend. As I read the operative portion of the 
Act, it relates to different classes of persons. In the earlier portion it 
protects any person from forfeiture of right of property by reason of his 
or her renouncing their religion or being excluded from caste. In the 
case before us those words would have protected the father of the plainj- 
tiff who was the Derson who renounced his religion, and they protected 
him from losing any right which he had. The latter portion of the section, 
in my opinion, protects any person from having any right of inheritance 
affected by reason of any person having renounced his religion or having 
been excluded from caste. If the latter part of the section was restricted 
to the protection of the right of inheritance of the persons renouncing their 
religion or being excluded from caste, their case was covered by the words 

of the early part of the section. » 

Reading the section as I do, and I think it is the natural reading ot 

the section, I give effect to the intention of the Legislature in passing the 
Act, which we find expressed in the preamble, and to the principle of s. 9. 

of Regulation VII. . . . t- ... 

The effect of this construction of the Act is that the appeal is dis- 
missed with costs. 

Straight, J.--I concur. dismisse d. " 
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Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Tyrrell. 


Daya ( Defendant ) v. Param Sukh {PlainiffY' . [17th August 1888] 

Defamation — Suit by father in his own right for defamation of daughter — Suit not "j 

maintainable. ^ 

A suit for defamation of his daughter cannot be maintained by a Hindu father 
suing iu his own right aud not as general attorney or on behalf of the daughter. 
A [105] suit for defamation can only be brought by the person actually defamed, 
if the person is sui juris, and if not sui juris, then under the provisions of 
the Civil Procedure Code, by his guardian or next friend. Dawan Singh v. 

Mahip Singh (1) and Parvathi v. Mannar (2) distinguished. Subbaiyar v. 

% * 

Kristnaiyar (3) and Luckumsey Rowji v. Hurbun Nursey (4) referred to. 

£F., 13 M. 250 '251) ; 5 M.L.J. 65 ; R., 32 C. 1060 (1068) =9 C.W.N. 847 = 2 C.L.J. 
396; U.B.R. (1872—1892), 617 ] 

THIS was a suit for damages for defamatory words spoken by one 
of the defendants in reference to the plaintiff’s daughter ; and the plaintiff 
also claimed damages for expenses incurred by him in connection with his 
daughter’s gauna ceremony, in reliance upon an agreement between him- 
self and the defendants, and which expenses he alleged had been thrown 
away in consequence of the defendant s conduct. One of the two 
defendants was son of the other, and he had been, some years prior to the 
institution of the suit, married to the plaintiff's daughter. A date was 
fixed for the celebration of the gauna ceremony, and the plaintiff made 
the necessary preparations for such celebration ; but the defendants did 
not attend. Shortly afterwards the plaintiff went to the defendants to 
a,sli for an explanation, and the father then said that the plaintiff s daughter 
was a person of bad character, and he and his son would take no part in 
the gauna, and would not dine at the plaintiff’s house. This statement 
was alleged to have been made in the presence of several caste-fellows of 
the plaintiff. The defence to the suit was, inter alia, that it could not be 
maintained by the plaintiff, or any one other than the person defamed. 

The Court of first instance (Munsif of Kanauj) dismissed the suit on 
this ground, referring to Oodai v. Bhawanee Pcrshad (5) and Suhbaiyar v. 
Kristnaiyar (3). 

On appeal by the plaintiff, the District Judge of Farakhabad reversed 
the first Court’s decree and allowed the claim. The Judge observed : — 

“ I think that the appellant’s third and fourth pleas must be 
admitted. There can he no doubt that the plaintiff suffered defama- 
tion of character from the words used by the defendants, and that 
he is entitled to compensation for it. The case quoted by the lower 
[106] Court does not apply for the position of the parties in the two cases 
is different. That was a case of a possibly not very closely allied 
relative suing on behalf of a female presumed to be capable of suing for 
herself; this is a case of a father suing for injury done to himself by- 
words spoken against his daughter of tender age and under his protection. 
The rulings also quoted by the appellant’s pleader from the reports of the 

• Second Appeal No. 545 of 1887 from a decree of W. H. Hudson, Esq 

Judge of Farakhabad. dated tho 5th January. 1887. reversing a decree of Babu Prac 
Das, Munsif of Kanauj, dated the 23rd September, 1886. 

(1) 10 A. 425. .(2) 8 M. 175. (8) 1 M. 383. (4) 5 B. 580. (5) 1 Agra, 264. 
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Madras and Bombay High Courts are not applicable to the circumstances of 
the present case. The injury done to the daughter s reputation in the pre- 
sent instance is undoubtedly a personal injury to the plaintiff himself. In 
the second place, it does not affect the plaintiff s claim on account of pecu- 
niary loss that no compact is proved to having been made for fixing the date 
of the gauna , It is sufficient that the plaintiff was authorized to presume 
that the ceremony would be performed at some approaching date, and 
that he made preparations in anticipation of such performance. The plain- 
tiff’s witnesses have given a list of items of expense which verify 
the plaintiff’s estimate of Rs. 200 for cost of entertainment ; and his 
pleader is willing to reduce his claim for damages on other grounds to an 
equal sum. I therefore reverse the judgment of the lower Court, and 
give the plaintiff-appellant a decree for Rs. 400 with all costs. 

The defendant Oaya appealed to the High Court on the ground, inter 
alia , that the plaintiff had shown no cause of action. 

Munshi Nawal Bihari Bajpai , for the appellant. 

Pandit Bishambar Nath , for the respondent. 


JUDGMENT. 

Edge. G. J.— The plaintiff brought this suit to recover damages for 
defamatory words spoken by the appellant in reference to the plaintiff s 
daughter. He also claimed as damages certain expenses being thrown away 
by reason of the appellants declining to allow his son to take the plaintiff s 
daughter to his house and refusing to take part in her gauna. Tne lower 
appellate Court has awarded Rs. 200 in respect of the defamatory words, 
and Rs. 200 in resDeot of the expenses claimed. The appellant did not 

plead that the words were true ; he merely said he had only repeated 
what he heard. That does not amount to justification. It is contended on 
behalf [107] of the appellant that this suit should be Dismissed. On behalf 
of the plaintiff-respondent it was contended that a Hindu f^her could in 
his own right and not suing as general attorney or on behalf of his daughter 
maintain an action for defamation of his daughter. For that purpose my 
brother Mahmood’s judgment in the case otDawan Smgh v. Mahnp .Sm9* l 
and the case of ParvatM v. Mannar (2) were dted. The judgment 
of mv brother Mabmood does not, in my opinion, support that contention. 
Tha/iudgment was directed to show that in India an action for defamatory 
words’ spoken could be maintained not by any person other than the defam- 
ed person but by the person who was defamed, without the allegation or 

proof of special damage^ a ^ j. haye mention8(J fco my bro ther Mah- 

mood this contention as to his judgment, and be has told me that he didnot 
intend to lav down a proposition that any person other than the person 
, f , nmild maintain the action for defamation. The case in I. Ii. 

R 6 Mad to which I have referred, was a suit brought by the person who 
Was actually defamed : consequently it has no bearing on th!S particula 
t q mv opinion an action for defamation can only be brought by 
the Derson actually defamed if the person is sui juris, and if the person is 
1 then under the provision of the Code of Civil Procedure by 

the guardTan or next Wend. If any relative who suffered pain of mind by 
^ _ f Hof amatory language uttered as to another relative could maintain 
»n action fo^de tarnation f t he defamer might be liable to as many actions 
there were members of the family of the person defamed. It was held 


(1> 10 A.. 425. 


(2) 8 M. 175. 
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by fche Madras High Court in the ease of Subbaiyar v. Kristnaiyar (l), that 
a brother could not maintain an action for the defamation of his sister. I 
think that is a right decision. It was held by the Bombay High Court in 
Intckumsy v. Hurbun Nursey (2), that the heir and the nearest relative of 
a deceased person could not maintain a suit for defamatory words 
spoken of such deceased person, although they were alleged to have 
caused damage to the plaintiff as a member of the same family. [108] 
Those two cases show, as I have always understood the law to be, 
that an action for damages is a purely personal action which can only 
be maintained by or on behalf of the person defamed. The same princi- 
ple was applied, although not in an action for defamation, by this Court 
in Oodai v. Bhoicancc Pershad (3). I am of opinion that so far as this 
suit is one to recover damages for the defamation of the defendant's 
daughter, it cannot be maintained. It is not necessary to consider 
whether the words are actionably defamatory, as we hold that the father 
has no cause of action in respect of them. So far, I am of opinion that 
the appeal should be allowed. As to the part of the suit for expenses in- 
curred by the father thrown away by reason of the acts of the defendants, 

I am of opinion that the appeal should be dismissed. As I under- 
stand the finding of the District Judge, the expenses he has allowed have 
been reasonably incurred by the plaintiff in reliance on the agreement of 
the defendant-appellant that the (fauna should be carried out. The appeal 
as to Rs. 200 for c/auna will be dismissed with proportionate costs, and 
the appeal as to Rs. 2 00 awarded in respect of the alleged defamation will 
be decreed with proportionate costs. 

TYRRELL, J. — I fully agree with the view expressed by the learned 
Chief Justice and in his order disposing of the appeal (4). 

Appeal allowed in part. 


11 A. 108 = 9 A.W.N. (1889) 17 = 13 Ind. Jur. 233. 

APPELLATE CIVIL. 

Before Sir John Edge, Et. t Chief Justice , and Mr. Justice Tyrrell. 


Muhammad Wilayat Ali Khan ( Plaintiff ) v. Abdul Rab and 
ANOTHER ( Defendants ).* (,13th December, 1888. J 

Pre-emption — Wajib ul arz — Muhammadan Paw Refusal by pre-emptor to purchase 

Immediate demand — Pre-emptor claiming property as to part of which he has 
disqualified himself from suing. 

The wajib- ul-arz of a villages provided that a co-sharer wishing to sell his share 
must givo notice to the other co-sharors, and that first a nearer co-sharer and 
next a morn distant oo-sharor should have a right of pre-emption. Where, such 
notice having [109] been given, the co-sharer receiving notice took no action 
thoreon within a reasonable time, held that as his inaction would lead the 
vendor to conclude that ho would not interfere or become a purchaser, ic was 
equivalent to declining to purchase. 

A sale of property, to which the Muhammadau law of pre-emption was appli- 
cable, took place in October, 1881. T. he plaiutiff pre-emptor and his agent became 


* First Appeal. No. 49 of 1887, from a decree of D. T. Roberts, Esq. District 
Judge of Moradabad, dated the ‘23rd December 1886. 

(1) 1M. 388. 5 B. 580. ( 3 ) 1 Agra 264. 

(4) See Ajudhia Parshad v. Shibbu Mai (Punjab Record, 1889, No. 27) in which 
Rattigan and Roe, JJ., held that a Hindu husband could sue iu his own right for dama- 
ges for defamation of his wife. * 
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aware of the sale shortly after, it took pi -ice, and many months prior to July, 1895. 
He did not allege that he had given notice that he claimed to exercise his right of 
pre-emption before July, 1885* It was found as a fact that no such notice was 
given. 7 

Held, that even if such notice was given, it was too late, and was not a prompt 
demand in accordance with the Muhammadan law. 


The principle of the rule that a pre-emptor must claim the whole of the pro- 
perty included in the sale-transaction, and for which one price was paid, if he is 
entitle! to claim it, and cannH obtain a decree for part only of such property, 
applies to the case of a pre-emptor who claims the whole, but who is at the 
time disentitled by his own actor laches to maintain the claim as to a part. 
Such a disqualification prevents the pre-emptor from maintaining his suit for any 
portion of the property included in the sale. 

Where therefore a pre-emptor wis disquilified from claiming a Dortion of the 
property sold, by not having made a prompt demand in accord mce with the 
Muhammadan law in respect of such portion , — held that he was thereby prevent- 
ed from maintaining bis suit for another portion claimed under the provisions 
of the wajib-ul-arz of village, though he was willing to p vy the full purchase- 
money and to leave in the vendee’s hands the portion as to which he was 
disqualified. 

rp., 21 A. 119 ; R-, 4 O.C. 397 (399) : 10 P R. 1909 = 24 P.D R. 1909 ; Cons., 12 A. 
234 (273, 274) ; D , 17 A. 288 (292); 35 C. 575 (595, 596).] 

was a suit for pre-e motion in rospect of a salo, dated the 12th 
October, 1884. of a share in the village Muhra in the Moradabad district, 
and a oiece of land in the city of Moradabad. The claim in regard to the 
share in the village Muhra was based on the wanb-ul-arz, the pre-emption 
clause in which was as follows : 

“ A sharer wishing to sell or mortgage his share, or a mortgagee to 
sub- mortgage his mortgagee’s rights, shall first communicate his intentions 
to the nearer sharer, and in the event of his refusal to the one next to him. 
to sell or mortgage the share for a proper price, and if he also refuses to buy 
it or pav a proper price, then he shall be competent to transfer it to 
whomsoever he chooses. If a sharer, the transferor, through enmity 
or in collusion with the transferee, alleges or causes to be eotered 
in the deed an excessive price, then the question shall be referred to and 
decided bv the arbitrators chosen by the parties. If the parties do not 
come to a settlement as to price amongst themselves or by appointing an 
arbitrator, then the Court [110] shall settle it on its own authority 
according to the quality of the share or the average price paid before for 
shares transferred in this or other surrounding villages. If the co-sharers 
fail to oav tho price determined by the arbitrators, then the transferor shall 
he competent to transfer his share to a stranger, and then no claim as to 
right of pre-emption shall be admissible. If a sharer, the transferor, 
makes a transfer in favour of his children or near relations, then no sharai 
shall have a claim for right of pre-emption, and the nearer relations possess 
a pre-emptive right as opposed to those more remote. 

The claim in regard to the property in Moradabad was based on the 

Muhammadan law. , . , 

The Court of first instance (District Judge of Moradabad) dismissed 
the claim, and the plaintiff appealed to the High Court. The facts are fu > 

stated in the judgment of the Court. „ . „ .... 

The Hon. Pandit Ajudhia Nath and Babu Jogtndro Nath Chaudhrt 
for the appellant. , . ai-.t. 

Mr. G. E. A. Ross, Mr. Abdul Majid, Mr. Hamid-nllah, and Shan 
Asad Ali, for the respondents. 


498 


Vi] 


MUHAMMAD WILAYAT ALI KHAN V. ABDUL BAB 11 All! 112 


JUDGMENT. 

EDGE, C.J., and Tyrrell, J. — This was a suit for pre-emption. 
The defendants were Muhammad Abdul Rah, the vendee, and Wahab 
All, the vendor. Tne plaintiff and the vendor were half-brothers. They 
were share-holders in the village Muhra. The property which was sold 
consists of the shares in the village Muhra, and of a small piece of land 
in Moradabad itself. The purchaser was a stranger. The sale-deed was 
executed on the 12ch October 1884, and the price was Rs. 4,760. It 
was one sale transaction for the two properties, and one fixed price. 
There is no doubt that if the plaintiff had chosen to exercise his rights 
of pre-emption at the time, he is the person who is entitled to maintain 
an action for pre-emption in respect of each of these properties. The 
sale of the share in the village Muhra was governed by the wajib-ul-cira , 
and the sale of the Moradabad land was governed by the principles of the 
Muhammadan law applicable to pre emption. 

[Ill] In the Court below it was contended by the plaintiff that the 
true price was Rs. 4,375, and not Rs. 4,760. That contention has been 
abandoned here, and there is ample evidence to show that the true price 
was, as alleged in the sale-deed, Rs. 4,760. It is proved from the evidence 
that the vendor was in embarrassed circumstances, that some of his 
property, particularly that in this village, was attached under a decree, 
and that he was making applications early in 1884 for postponement of 
the sale. It is also proved, in our opinion, that negotiations for the sale 
of this property in suit were being carried on cercaiuly in July, 1884, and 
most probably previously. In the Court below the parties appeared to have 
agreed that the Muhammadan law was the law governing this case. We 
do not consider that they are bound by any such agreement as that. It 
is true, that in one view of this case the principal of Muhammadan law. 
which we shall refer to later on, may be a bar to the plaintiff’s maintaining 
the action. The plaintiff’s case below was, as it has been here, that he 
first became aware of the sale in July, 1885 ; and that thereupon he gave 
a notice required by Muhammadan law declaring himself a pro-emptor. 
The defendants’ case is that the plaintiff knew, if nob before the sale, 
at any rate soon afterwards, of the fact of the sale in question. The 
plaintiff was the latnbardar of the village, and the defendants say that 
his agent in the village, a man called Budh Sen, knew perfectly well about 
the sale, and that the plaintiff must have been informed by his agent of 
what was taking place in the village, in which he was interested, not only 
as a shareholder, but also as a lambardar. Another part of the case is 
this. It is said on behalf of the defendant that the vendor in February. 
1884, gavo the plaintiff notice in writing by a registered letter that 
he was going to sell the property in question to Abdul Rah, the present 
purchaser, and the plaintiff had nob the means or the desire to become 
a purchaser at that time. There is a contention as to what was the 
nature of that notice, and as to whether any reply was giver* in fact 

It will be convenient to consider first of all what is the true const ruc- 
tion of the toaj ib-ul-arz in this case. Lb appears to us that the wnjib-ul - 
cirz in this case made it. incumbent on a sharer, who was going [1121 to 
sell, or was desirous of selling, a share in the village, to give notice to his 
oo-aharors. And ib was provided by the wajib-ul-arz as we read it that that 
notice should he given first to the nearer co-sharer, and if he desire i to 
purchase ho was entitled to purchase at what is called a “ proper ” 8r fair 
price; and if he did not desire to purchase, then the more distant 
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co-sharer might purchase at a fair price; and if the more distant 
co-sharer did not purchase, then the shareholder desiring to sell might sell 
the share to whomsoever he pleased. It provides also the means by which 
a “ proper ” or fair price was to be ascertained in case of dispute. It must 
be ascertained by arbitration or by a suit in Court. ^ That is to say, the 
co-sharer who had notice had the right to say — “ I will purchase the 
property at a proper price and he had the right also, if he did say that, 
to have it determined, by arbitration, or by suit, what the proper 
price was. It was also competent to him, under this wajib-ul-arz , 
to say : “ I decline to purchase at all.” Now that being the construction 
which we place upon this wajib-ul-arz , we have got to see what 
was the nature of the notice given to the plaintiff in February, 1884. 
As we have said, that notice was in writing. It was sent to the plaintiff 
under a registered cover ; the plaintiff received it and gave a receipt for it. 
But when the plaintiff is called upon to produce the notice, he does not 
produce it ; but he produces a book in which he says he copied the notice 
in question. He accounts for copying the notice in the book by sayiDg 
that he was in the habit of copying important notices into the book to 
provide for the event of their being lost. The Judge below came to the 
conclusion that that portion of the book which contains what is said to be 
a copy of the notice in question was an interpolation. We are not 
disposed to disagree with him on that point. Assuming, for the purposes 
of argument, that it is a genuine copy, it is wide enough in our opinion, 
and sufficiently informed the plaintiff that Wahab Ali was proposing to 
sell his shares in the villages in the district of Moradabad. The copy 
shows that Wahab Ali asked the plaintiff to inform him if he wished to 
purchase the share in any of those villages. We think, therefore, that so 
far as the giving of a notice was concerned, the vendor complied with the 
requirements of this wajib-ul-arz. The question then arises Was any 
ni3] and what replv sent to that notice? The plaintiff says that he did 
send a written reply to the effect “ If you sell, I will purchase. He 
was asked how he sent the reply, and he gave no satisfactory account ot 
it He was asked whether he wrote it himself. He said it was written by 
Qotne one else, but was unable to say who was the person wno wrote it. 
He kept no copy of it, although he bad in his hands the present vendor s 
nr,Hce P to him and says that he took the precaution of copying that into 
bo k As be says, he kept no copy of the reply which he alleges be 
cinf- written by a person whom he does not know. Now unfortunately in 
this case Wahab Ali has not given evidence. The defendant-vendee is no 
to be blamed for that ; he took all the necessary steps to procure his attend^ 
in Court. So that we have here no direct contradiction to the 
a ” ' , of t-he plaintiff that he did send that reply. We have, 

stateme which we believe, which is absolutely inconsistent 

tiT the plaintiff ever having sent such a reply at all. We know that at 
with the p involved in debt. We have the evidence of the 

* hat Tnt purchaser who tells us that Budh Sen, the plaintiff's particular 
defendant-purchase , ^ ^ ^ p]ain , y ^ ^ Budh g as well as 

agent nlaintiff agreed to the sale ; and that Budh Sen had told 

his mas er, a d v ised his master to purchase the village, as it was a 

him that he had advise^ ^ agre6 tQ take i( . We have a i so got 

large ?“ e - bu * { 3° laUi D as Q u this point. He says that Budh Son told 
the -vidence of BulaRi^ ^ ^ ^ ^ mastQr wer0 delighted at Abdul 

him of his baser We have also got the answer to mterrogatoues 

‘of HaWmTshgar AU iu which he tells us that he knew that the plaintiff 
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was not willing to purchase the property at the time ; and further, with 
regard to the property which was sold by Zohra Begam, on the 22nd 
March, 1885, that the plaintiff, when asked whether he would purchase, 
said that he had not got the money. 

Now we have come to the conclusion that the plaintiff has failed to 
prove that he did, in fact, reply that he would become the purchaser in 
the event of the property being sold. If, as we are assuming, he simply 
took no action within a reasonable time, on the notice [114] of February, 
1884, that in our judgment was equivalent to an intimation that he 
declined to become a purchaser. If failing to take action within a reason- 
able time is not to be held equivalent to a declining to purchase, the 
result would be that a sharer wishing to sell property to which a wajib - 
ul-arz such as this applies, would practically be unable to dispose of the 
property at all without the risk of a pre-emption suit. Now on that 
ground alone we think that the plaintiff would fail in this suit, so far as 
the share in the village is concerned, to which the wajib-iil-arz applies. 
What we mean is that he had notice that he could purchase, and he acted 
in such a way as to lead the vendor to conclude that he would not interfere 
and would not become the purchaser. Of course in all these cases the 
particular wording of the wajib- ul-arz is to be looked at to see what was 
the custom or contract between the shareholders of the village. The next 
point to be considered is. when did the plaintiff or his agent know that 
the sale to the defendant had actually taken place? The patwari of the 
village knew in July, 1884, that the sale was being negotiated, and in that 
month he called upon Abdul Rab, the purchaser, to give him information 
as to the area and rent of the village. He tells us that Budh Sen informed 
him that two years before the time he was giving his evidence, he called 
upon the purchaser to make a salaam to him as a new shareholder in the 
village. He gave his evidence on the 15th September, 1886, so that 
although two years had not expired from the actual date of the sale, it is 
pretty evident that the patwari called upon the defendant to make his 
salaam shortly after the sale, and it is also proved by him that the person 
who told him that the sale had taken place was Budh Sen. The evidence 
of the defendant and of Bulaki Das shows not only that Budh Sen knew 
of this sale about the time, but also that the plaintiff - must have known 
of it too ; and that at that time the plaintiff was acquiescing in the sale 
Then again there is a letter from Budh Sen to the defendant-purchaser’ 
of the 4th Febi uai > , 188o, which accompanied a present of some sugar-cane 
juice. That letter and that present of the sugar-cane juice to our mind 
evidence corroborative of that given by Bulaki Das as to Budh Sen’s know- 
ledge. There was no possible reason why that letter should have been 
written or [115] that present sent if Budh Sen did not know that he was 
writing the letter and sending the present to a new share-holder in the 
village. Consequently we come to the conclusion that not only Budh Sen hut 
the p aint.ff knew shortly after the saleof the fact that a sale had taken place 
but that they had known that fact many months prior to Julv, 1885. That 
h u? ^P^rtaot bearing on one view of the law. which we think is applic- 
able to the case. The property in Moradabad was property not affected 
by the wajib- ul-arz in this case. It was a property which was subject to 
the ordinary Muhammadan law of pre-emption. It was incumbent on the 
p aintifl to show that on his obtaining knowledge that the sale had taken 
place, he gave without delay notice that he claimed to exercise his right of 
pre-emption. He does not claim to have given such notice until the 17th 
July, 1885, and he has attempted to prove that it was not until that date 
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that ho became aware of the sale. He has called some witnesses to show 
how it was that he became aware of the sale in July, and gave the alleged 
notice. Those witnesses say that the vendor Wahab Ali told them that thfv 
price was Rs. 4,275 ; in fact, if that is true, he had gone out of his way to- 
give the information. As a fact the price was Rs. 4,700 odd. But it waa 
part of the plaintiff’s case, here, and in the Court below, that the prico 
alleged in the sale-deed was an untrue one, and that the true price was 
Rs. 4,275. We do not see why Wahab Ali should have given false inform- 
ation of that kind, or what interest he could have had in giving it;, 
particularly when he was on unfriendly terms with the plaintiff, his half- 
brother. We believe that the story of those witnesses, as to the statement 
with regard to price, was a false story, brought in for the purpose of sup- 
porting the plaintiff’s case that Rs. 4,700 was not the real price. Now 
the whole of the evidence relating to what we may call the July incident, 
appears to us to be too well prepared. It appears to us to be evidence 
that has been prepared for the purposes of this suit. The plaintiff saya 
that he sent a written notice in July. It is curious that although he gave 
two notices to the defendants to produce documents in this case, the written 
notice is not included in either of them. We believe that this evidence 
as to the July incident was concocted, partly with the intention of disputing 
the true [1163 price of the property, and partly to get the plaintiff over 
the difficulty in which he was with regard to the rules of the Muhammadan 
law as to making a prompt demand to purchase as a pre-emptor. On 
that point it has been pointed out by Mr. Ross that when there were 
negotiations in October and November, 1885, for the settlement of this 
case between the plaintiff and the purchaser, there is not a single thing 
to suggest in the correspondence, so far as we have seen, that any such 
notice had been given in the previous July. That was hardly to bo 
overlooked. We have said we have come to the conclusion that no such 
notice was given, and if it was given, then we still think it was too late, 
and was not a prompt demand. 

This raises another question in this case. It is a question on which 
although we have formed an opinion, we express that opinion with some 
hesitation. There can be no doubt that a plaintiff coming into Court in a 
pre-emption suit, if he is a person having a right to claim the whole pro- 
perty sold, must in his suit make that claim. That is he cannot come into 
Court and claim a portion only when he is entitled to the whole. That is we 
think settled law. That question has been considered in the cases of Kasht 
Nath v. Muklita Prasad (1), Arjun Singh v. Sarfaraz Singh (2), as well as 
in many other cases decided in this Court. According to the judgment of 
Mr. Justice Mahmood in one of those cases, the plaintiff must claim the 
whole of the property included in the sale-deed, if he is a person entitled 
to claim it, and his action must stand dismissed if he fails to claim the 
whole of that property. Mr. Justice Mahmood has expressed his reason 
for that view of the law, and it appears to us that that is a rule of 
law which is consistent with common sense. The pre-emptive plaintiff 
should not be allowed to take, for instance, the best portion of the 
property brought, and leave the worst on the hands of the purchaser, or 
on the hands of the vendor. It is said here that the plaintiff is willing bo 
pay the full purchase-money, and leave in the hands of the purchaser 
the property in Moradabad. Possibly in this particular case the purchaser 
would not be a sufferer if that was accepted. But we can understand cases- 

(1) 6 A. 370. (2) 10 A. 182. 
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r 4 4 ai lch fc r! P urohaser was induced to take property, which otherwise he 
LH7J would not have taken, in order to obtain the sale to him of other 

property winch he desired. In such a case as that it might well be that 
although the whole of the purchase-money was refunded to him, it would 
be to his disadvantage to be left with the incumbrance of a portion of the 
property. Tne question then arises, can there be any difference between 
the case of a plaintiff coming into Court and claiming a portion of the 
property sold, and the case of a plaintiff coming into Court and claiming 
the whole, he being at the time disentitled by his own act or laches to 
maintain a ciaim as to a part ? It appears to us there can be no difference 
m principle; and that exactly the same result must follow in this case as 
would have followed if the plaintiff had come iuto Court and had abstained 
from claiming the property in Moradabad. A person who claims to be a 
pre-emptor and has disqualified himself from claiming the whole, cannot 
be in a better position than a person who has come into Court, and has 
claimed a part only, when he was entitled to claim the whole. In the 
view which we take, the plaintiff was disqualified from claiming the 
propel t> in IMoradabad, and we think that disqualification would prevent 
him from maintaining his suit for any portion of this property which was 
included in one common sale, and for which one price was paid. There 
is one word more to be said, and that has reference to the point raised by 
Pandit Ajudkia Nath with regard to a receipt given by the vendor in 
November, 1881. The Judge below has explained that circumstance on 
the hypothesis as to family arrangement which had existed between the 
vendor, the plaintiff, and the other members of the family. We are not 
satisfied with that explanation, and do not think that it is a correct one. 
But we are also not satisfied that the money acknowledged to bo received 
then was money which became due out of the sale to the defendant-pur- 
chaser. There are certain other receipts which were tendered in evidence 
before us. They are not on the record, and we have not looked at them 

being of opinion that they were not proved and were not admitted bv the 
defendants in the suit. 

Shortly, in the result, we are of opinion that the plaintiff’s claim must 
fail so far as the share in fche village Muiira is concerned, [ll8j because 
we find that the defendant- vendor did all that was reauired of him by the 
wajih-ul-arz and the plaintiff did not avail himself of the right of purchase 
given by that xuaj ib-id-arz. We find also that the suit must fail as to the 
Moradabad property, because the plaintiff did not make a prompt demand 
as pre-emptor; and also for the reason we have just now explained the 
suit must fail not only with regard to the Moradabad property, but’ also 
vvith regard to the share in the village; the plaintiff, having disentitled 
himself to obtain pre-emption in the Moradabad property, cannot obtain 
the share in the village. The appeal is dismissed with costs. 

Appeal dismissed. 
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Before Sir John Edge, Et. y Chief Justice , and Mr. Justice Tyrrell. 


Loke Indar Singh and others ( Plaintiffs ) v. Rup Singh 

(Defendant) .* [12th July, 1888.] 

Unconscionable bargain — Gambling in litigation — Agreement opposed to public policy — 
Act IX of 1872 ( Contract Act), s. 23. 

For the purpose of meeting the expenses of an appeal to the Privy Council from 
concurrent decrees of the Subordinate J udge and the High Court, the plaintiff- 
appellant executed a deed of sale of certain property worth over Rs. 50,000 in 
consideration of the vendees providing the necessary security and moneys. The 
plaintiff experienced considerable difficulty in procuring the means to appeal. 
The vendees were not professional money leaders, they did not put pressure on 
the plaintiff, but, on the contrary, he and his agent put pressure on them to agree 
to the terms of the deed. It appeared that, apart from the moneys borrowed by 
him from time to time, he was without even the means of subsistence ; that he 
fully understood the nature of the deed ; that his agents negotiated the transac- 
tion bona fide and, to the best of their powers, in his interest ; that there was no 
fraud or deception on the part of the vendees ; and that they performed all that 
they undertook as regards meeting the expenses of the appeal. Under the deed 
the plaintiffs were liable to furnish security to the extent of Rs. 4.000 and to 
advance Rs- 8,500 for other necessary expenses, and they did in fact furnish such 
security, and advanced sums aggregating Rs. 7,542. The appeal was successful. 
The appellant having failed to put the vendees in possession of the property 
conveyed by the deed, and recovered by him under the Privy Council’s decree, 
the vendees sued him for possession of the property and mesne profits, afterwards 
agreeing that the Court should, in lieu thereof, award them compensation m 

money equivalent thereto. . . , 

[119] Held that, although the case was very different from cases in whicn per- 
sons interfered for tbeir own benefit in litigation not their own, or in which 
mukhtars, vakils or persons of that class or professional moneylenders, taking 
advantage of the borrower’s position, sued to enforce a contract obtained by them 
from him, and although the defendant was not entitled to sympathy, yet, judg- 
ing by the disproportion between the liability incurred by the plaintiffs under 
the contract and the reward which they were to obtain in the event of the defen- 
dant’s success, it must be concluded either that they did not believe his claim to 
be well founded, and consequently entered, though unwillingly, into a gambling 
transaction, or, if they believed the claim to be well founded, that ‘the re ^ a,r 
contracted for was excessive and unconscionable ; and in either case the contrac 

could not be enforced in its terms. j 

Held also that, if the doctrine of equity applicable to such cases were a PP* 
in favour of the borrower, it should also be applied in favour of the lender ; tna 
as there was no reason to suspect the plaintiff’s motives, it would be in ' e q u J“ a ® 1 
to relieve the defendant from all liability ; that it was only fair that he s 
compensate the plaintiffs for the use of their security bonds from the date wn 
they were deposited in the High Court to the earliest date after the judgme 
of the Piivy Council when the plaintiffs could have obtained them b*c* » , . 

simple interest at 12 per cent, per annum on the amounts of the bonds i for 
period would be reasonable compensation for such use ; that the defendant 8 
also repay the amounts advanced by the plaintiffs for the expenses of the i 1 5 

«on wirt/intere.t on each advance at 20 per cent, from the date on wh.cb ,.t 
was made to the date of the decree in the present case ; aud thab U of 

pay interest on the whole amount thus decreed at 6 per cent, from the 

tbe ctZi Singh (1). Baja Sahib Prahlad Sen v. Baboo Budhu 

Singh (2) and Bowes v. Heaps (3) referred to. . 

[F., 11 A. 128 ; R., 26 P- R. 1906 = 20 P. L. R. 1906 ; 115 P. R. 1908 ; IS. L. R. 21 , 

.^Read in this connection 11 A. 57 supra. ] ___ 

~ • First Appeal NoT~125^3f — 1886, from a decree of Maulvi Muhammad Abdul Basit 

watt "* *- *'■ Ti v... - »• 
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O- ???, fl aoti , s . of fchis . ca8e are sfcafeed in the report of Chunni Kuar v. Rup 
Singh (jj and m the judgments of the Court. 

J'k 0 su * fc was based on a deed of sale executed in favour of the plain- 
tiffs by the defendant on the 13th March, 1882, in the following terms 

“ T * Ra i a Ru P ? in £ h » son of Raja Mukat Singh, caste Thakur SeDgar rais of Bhara 
pargana Uraiya, zila htiwah, do hereby declare as follows Whereas I instituted a 
suit against Ram Baism, widow of Raja Mohendra Singh, deceased, caste Thakur 
masnad-nashm (occupying the throne) of the Bhara Raj, and the Collector of Ecawah as 
the manager of the Court of Wards, for recovery of possession of the Bhara estate con- 
J? Q im " g ble f ; nd n ' mm0 ( Ve c hle property , specified in the plaint, at a valuation of 

nnm 3,10,265 ,! 8 i n tbe Dlstric1, Court of Mainpun, where it was dismissed. As I was 
£120J possessed of no means, it was diflioult for me to file an appeal in the High Court 

and I appealed by giving a bond to Musammat Chunni Kuar, widow of Sah Panni Lai’ 
rats of Marebra, zila Etah, but unfortunately for me the appeal was dismissed Thus 
arose the necessity for filing an appeal to the Privy Council. It is clear I have not a 
pice and my only hope for justice lies in an appeal to the Privy Council. I have therefore 
with entreaties got R .j* Loke ludar Singh, Shaikh Narsat Hussain, Lala Bhikari Das 
Munshi Har Narain Bibi Chunni Kuar and KuarDharam Singh, persons beloogin- to 
the first class given below, to consent that they should meet the costs of the Privy CourTcil 
including security, by way of a help to me, and should in lieu thereof be the proprietors 
of an eighth share of the property involved in the case, with the exception of those 
articles They have accepted th- proposal and deposited the security and the translation 
fees, and have undertaken to pay the other expenses of the Privy Council appeal 
Dewan Ganga Prasad has, from the very beginning, tried in the case, and I owe to him 
his pay and compensation for his labour. I have got him to agree to take Rs. 5 000 
out of the second class of the claim, i.e., that for debts v r hen tbe case is decreed’ I 
do therefore willingly and voluntarily and while in a sound state of mv body and mind 
execute this dted in favour of the following persons : — 

“ My suit consists of four olaims : — 

, “ l.Formauz* Bhara the Raj Mahal, together with other villages appertaining 

to it bearing a jama of R$. 34,463—8, five times of which, viz., Rs. 1,72,317—8 is given 
in the plaint as the valuation. * • K 1VGU 

2. Outstanding debts of the estate amounting to Rs. 64,155. 

“3. Notes worth Rs. 21.090. 

" Car>h and the gadhi, &c., valued at Rs. 52,703. 

, l'5 )ftbese f n U ^ the . lasfc two have boen exempted from this contract- 

anfi I hereby sell the first two claims, amouoting to Rs. 29.559-1, to the first class 

of the following persons, and Rs. 5.000. out of Rs. 56.135-4. the balance left after 
deducting Rs. 8,019-12, the eighth share referred to above, from the said sum of 
Rs. 64,155, the second sort of claim, to Dewan Gatina Pra«a3 sum of 

of this sale as against the first class of vendees is Rs. X® ,500. tbt estimated coetTf tbe 
Privy Council appeal, consisting of Rs. 4,000 for the security of the Priw «« t 

and Rs. 8,500 for the translation of papers, the pleader's 'fee and othe^ Expenses of 
every sort in the said department, and as against the second class of vendees Rs 2 600 
which has been aereod to be his pay from the beginning of Tnlv i «77 i ^ IV 

tion of the set. Thus the whole amount o, the fa“o oonsidor'LVion^ te\s^60o“h 
reference to which the court-fee has been paid T nr mv ^ Wlin 

tatives shall not question the genuineness of this sale-deed*’ The^a^cfe'd 

acted upon on tho following conditions : ' ae - a ‘ e 'Oe«-d shall be 

“ 1- Tho names of the purchasers and tho detail* ef ,u 
of tho sale deed, and according to them they shall ho th^ ar ® 8 *rogiven at the foot 

and in proportion to thoir respective sbaresf thoy shall bo'liaYlY to U the P ro P^ty sold, 
deration vis. seouriiy and other expenses i, thLp^a, ^^^ 1 “'™- 

havo C tho 0 powfr 1^7™ $ * h * <*„neil. the purchasers sh .U 

under this salo-deed, and obtain possession of th« n ecr ® e ’ to tbo extent of their share 
oo sharers under this sale-deed. Should there h^an^ V S ° ld ’ a ” d 1 shaI1 make lli em 
conduct of the case, or should I corno to torZ 1,1 the 

any approbension of a failure of the case bv anv roa oo e °PP°- k ' ,t o party, or there be 
aud o von in the absence of any such cau>=e 'if t,h\ n r J ’ accu ? enL or unforeseen event, 
tho ease, they shall have the power under this d t '*****>' to j ° iu iu 

extent of the property sold. »„d get their name, recorded ,?the appXnw ““ *° ‘ b * 
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»• 3, i n connection with the powers mentioned above, it has been agreed upon that 
after the passing of the decree, the purchasers of the first class shall have an eighth 
share in all the villages couceroed. Should I off *r to give in lieu of the above entire 
villages, excepting villages, 1 Bhara, 2 Haroli, 3 Sikranri, 4 Agin*, 5 Barer*, 6 Gauham 
Kalan. 7 Mahewa, 8 S-janpur, 9 Athesa and 10M*ig*wana, yielding profits equal to an 
eighth share, they (purchasers) shall accept the same without an objection atter seeing 

that the profits amounted to an eighth share. . . . 

“ The purchasers have no concern whatever with the costs already incurred in 
the lowei C urts, and they are not liable or responsible for the same, for they bad no 
concern with the case so long as it pended in the lower Courts. They are only liable 
for costs that mav be incurred in the Privy Council, in respect of which a security has 
been dep >sited. They have accordingly deposited the security-mon *y- The remaining 
expenses are those which may be made on behalf of the appellant. 

“5 1 am liable to satisfy the old bond executed as between myself and Ohunni 

Kuar, and the demand of the pleaiers in the District C >urt, according to the terms of 
the deed in their favour. The purchasers, their prop irty or the property sold shall 
have no concern with the same. The purchasers will get the property free from all 

,a In lieu of the pay of Dewan Gang* Prasad, who has, ever since the institu- 

tion of i he suit, taken great pains to help the ccndu-.t of the case, I have sold to the 
sa»d Dewan Rs. 5,000, out of Rs. 66.135—4, the balance of the debts dne to me. form- 
ing the second class of claim. After the decree, he and h.s representatives and heirs 
shall have the right and power to recover it under this sale-de *d. from the debtors, 
from tnv-elf or from the property claimed in this ctse. I. heirs and representatives 
shall hrive no objection. I have therefore executed these few words by way of a sale- 
deed, that they may serve as evidence and be used when needed. 

In pursuance of this agreement, the plaintiff deposited in the High 
Court a bond for Rs. 4,000 as security foe the appeal, and advanced sums 
aggregating Rs. 7,542 for translation and other exnenses. The defendant,, 
on the 24th April, 1884, obtained a decree in the Privy Council, reversing 
the decision of the High Court and awarding him possession of the estate 
claimed by him in that [122] suit, and an application for reviewof judgment 
was rejected by the Privy Council on the 29th November, 1834. The 
plaintiffs, on the 31st January, 1883, brought this suit against the defend- 
ant for possession of the property conveyed by the deed. 

The Court of first instance dismissed the claim, on the ground that 
the agreement contained in the deed of the 13th March, 1832, was uncon- 
scionable, extortionate, and opposed to public policy. The piaintitls 

appealed to the High Court. , _ i. 

Upon the case coming on for hearing before E ige, C. J., and lyrreu, 

the appellants, through their counsel, informed the Court that in the 
event of the Court’s decree being in their favour they were willing to take,, 
in lieu of the one-eighth share included in the deed, compensation in money 
equivalent to the share. The Court directed that a commission shoul 

issue to the Collector of Etawah requesting him to make an investigation 
into the market- value, on the 1st Decern her, 18S4, of the villages in wbic 
the one-eighth share was claimed, and to report thereon to the Court, xn - 
Collector reported the market- value of the villages in question on the ' 3 

December, 1884, to have been 4 lakhs of rupees. It thus appeared t a 
the value of the one-eighth share conveyed by the aeeo of the 13th iVJ £ ' 
1882, was Rs. 50,000. The case again came on for hearing before Dag , 

C J The^Hon'r. Conlan , the Hon. Pandit Ajudhia Nath, Pandit Sundar 

Lai and Pandit Moti Lai Nehru, for the appellants. 

Mr. D. N. Banerji , for the respondent. 

JUDGMENT. 

EDGE, C. J. and TYRRELL, J.— The suit was brought ia t fc ^ 0 , 
of the Subordinate of Judge of Mainpuri on a sale-deed executed by 
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defendant on the 13th March, 1882. The Subordinate Judge dismissed 
the suit with eosts. From that decree this appeal has been brought. 
We have in our judgment in Chunni Kuar v. Bup Sing (1) stated nearly 
all the material facts which were antecedent to the execution by tho 
defendant of the sale-deed of the 13t.h March, 1882, and also the result of 
the litigation in the previous [123] suit, in which the now defendant 
obtained possession of the Raj Bhara estate and the accumulated income 
of that estate. So far as the facts concerning the execution of the deed in 
this case are concerned, there is hut little to add. Those facts are given 
in detail in the evidence ofMuhammad Mohsin. which we believe. 

We have no doubt, in fact we find, that the defendant perfectly well 
understood the nature and effect of the deed of the 13th March, 1S82; we 
also find that his agents vvho negotiated that transaction acted bona fide 
and to the best of their powers in the interest of the defendant, placed as 
he was in a position of great difficulty at the time. Of anything like 
actual fraud or of any deception on the part of the plaintiffs or the 
defendant’s agents we find there was none. It has been contended on 
the part of the defendant, that, having regard to the judgments of their 
Lordships of the Privy Council in case of Baja Sahib Prahlad Sen v. 
Babu Budhu Singh (2) we cannot give any relief whatsoever to the 
plaintiffs here. That case was one essentially different from the case 
before us. In that case the assignee or vendee was not the person 
seeking to enforce the contract. The person there who was seeking to 
enforce the contract was a person who had purchased the contract from 
the original vendee for a comparatively small sum. It was plain in that 
case that if the plaintiff failed to enforce the contract ho had pur- 
chased, he was not in a position to fall back on and ask for the con- 
sideration his assignor had given. That was not the right which he 
had purchased. There is the other distinction between that case and 
this, that here the plaintiffs performed all that they undertook to perform, 
whereas in the case of Baja Sahib Prahlad Sen v. Babu Budhu Singh (2) 
the original vendee had not nor had the assignee performed the vendor’s 
part of the contract. There were two other cases referred to which in the 
view we take of the case we need not consider. On behalf of the defendant 
it was also contended that it was a gambling transaction, that the bargain 
was unconscionable, and that to enforce the contract would be against 
public policy. In Chunni Kuar v. Bup Singh (1) we have given expression 
[124] to what we have conceived to be the law bearing on cases of this 
kind. In this case undoubtedly the defendant was in a position of very 
great distress, his suit had been dismissed in tho Court of the Subordinate 
Judge, his appeal from the decree of the Subordinate Judge had been 
dismissed by this Court, he was without any means, and unless he obtained 
assistance on such security as he could offer, he could not have filed or 
prosecuted his appeal to the Privy Council. So far as we have been able 
to ascertain, he had not even tho means of subsistence. That he had a 
good case was proved by his success in the appeal to tho Privy Council. 
That people generally considered that his case was a bad one may he 
inferred from the difficulty he met with in procuring tho means to appeal 
to the Privy Council. At that time he had the decrees of the two Courts 
against him. The plaintiffs in this case did not seek the defendan t. They 
did not press the defendant to accept the terms contained in the deed of 
the 13th Maroh, 1832. It was the defendant and his agent who put 

(1) 11 A. 67. (2) 12 M. I. A. 275. 
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pressure ou the plaintiffs to advance the money on the terms contained in 
that deed. Some of the plaintiffs are not money-lenders by profession. 
Two of them are independent gentlemen who were residing on their own 
estates. That the defendant, even after he had obtained his decree in the 
Privy Council, never thought there was anything unconscionable in the 
transaction may be inferred from the fact it was he who proposed that 
the plaintiffs, instead of taking the shares in the village assigned by 
the deed of the 13th March, 1882, should take a sum of- Rs. 50,000. At 
that time apparently this defendant Baja, thankful for the assistance which 
had been rendered to him, an assistance which placed him in the position 
of a weathly man and relieved him from the position of being a man with- 
out the means of subsistence, honestly intended to perform iiis contract 
and discharge the debt which he had incurred. It was not until after 
that time that this gentleman thought it advisable, having obtained all the 
benefit which he needed from the use of the plaintiffs’ money, to invoke the 
assistance of the law to enable him co avoid the performance of a contract 
which the plaintiffs believing in his honour had treated as a valid contract, 
and on which they had advanced their money and incurred liability. There 
[125] is in our judgment a very wide difference between this case and 
many other cases in which persons interfere in litigations not their own 
for their own benefit. If the plaintiffs here had been professional 
mukhbars, vakils or persons of that class, or if they had been professional 
money lenders who had taken advantage of the position of the defendant 
to obtain from him a contract of this kind, we should without hesitation 
have given them no relief whatever. But they are not persons of that 
class, they had not volunteered their assistance to promote the liti- 
gation ; they had given reluctantly this assistance to help a neighbour in 
a case which was apparently almost hopeless at the time. They trusted 
in the honour of the Raja as a native gentleman. He had no security to 
offer except what then appeared to be the chance of his succeeding in a 
case in which he had been twice defeated. We confess that in this case 
our syampathies are entirely with the plaintiffs; and we do not refuse to 
decree their claim for possession of the share out of any sympathy for the 
defendant. As we have pointed out in the judgment we have aiready 
referred to, the fact that the borrower had fruitlessly sought assistanc 
from other persons who refused the bargain on the ground that it was not 
advantageous, has been held by the Courts in England to be merely 
proof of the distress of the borrower and not evidence that the » b ^ alD ‘ 
a fair one and not an unconscionable one. In this case, judging Y 
disproportion between the liabilitv which the plaintiffs incurred uncle 
thJ ^contract and the amount of the reward which they were o obtain 
in the event of the defendant succeeding in the Privy GouncU. we aie 
compelled to conclude either that the plaintiffs did not believe that the 
defendant’s claim in the action was well founded, and consequently 
entered although unwillingly into a gambling transaction, or that if they 

did believe that his claim was well founded, then the reward whl °^ 
t h « i r con tract they were to obtain was excessive and unconscionable 

Efcrsjri tr s£»- rjsr « sx; 

£126] Grant was dealing in that case with a reversioner or a rema 


(I) 2 Ves. B. B. 117. 
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man, but we are told by their Lordships of the Privy Counoil that the 
doctrine of equity whioh applies in those oases is to be applied in India 
and apparently in oases whioh it would not be applicable in England. 
If we are to apply that doctrine of equity in favour of the borrower, we 
should also apply the doctrine of equity in such case in favour of the 
lender. It is contended in this case on behalf of the defendant that we 
should not even give a pice to the plaintiffs who advanced their money 
and deposited their security-bond in this Court. As we have said, if this 
was a case in which we had reason to suspect the motive of the lenders, 
we would without hesitation leave them without any remedy so far as we 
are concerned. But this is a totally different case, and we think it would 
be inequitable on our part if we were to relieve the defendant from all lia- 
bility to the plaintiffs. On the 31st January, 1881, the plaintiffs deposited 
in this Court their security-bond for Rs. 4,000 as security for costs to be 
incurred in the Privy Council. Their Lordships of the Privy Council 
gave judgment in the appeal in March or April, 1884, in favour of the 
defendant. On the 21st April, 1884, the Registrar of the Privy Council 
gave notice of the decree under the seal of the Council. Allowing for the 
course of the post, the plaintiffs at the earliest could not have obtained 
their bonds from this Court before the 21st May, 1884. We think that 
it is only fair between these parties that the defendant should be obliged 
to compensate the plaintiffs for the use of their bonds during that time, 
that is to say, from the 31st January, 1881, until the 21st May, 1884. 
We think that a most reasonable compensation to be paid by the defend- 
ant to the plaintiffs for the use of their bonds for that time is simple 
interest at 12 per cent, per annum on the amount of those bonds for that 
period. The plaintiffs advanced Rs. 783 for expenses of translation 
and printing of the documents in this Court ; of that sum Rs. 691 
was actually paid into this Court by the 10th May, 1881, and 
from that date we allow interest on that sum until the date of 
our decree at 20 per cent, per annum. Rs. 92 of the Rs. 783 were 
paid by 22nd September, 1882 ; the precise date we cannot ascertain, 
but this is the date on which the papers were forwarded [127] to 
the Privy Council, and similar interest is allowed on the Rs, 92 from 
the 22nd September, 1882, until the date of our decree. Then comes 
the item of Rs. 4,759 ; that money was advanced, a great portion 
of it in the early months of 1883, and the whole of it by the 1st August, 
1883. We take that as a lump sum and we take the date of the 1st 
August, 1883, a date rather in favour of the defendant, as a starting point 
for interest, and we allow on that sum of Rs. 4,759 similar interest to the 
date of our decree from the 1st August , 1883. There only remains a sum 
of Rs. 2,000. This was a sum which was advanced by those parties for 
the purpose of the review. Unfortunately Pandit Nand Lai, a well-known 
pleader of this Court, who might have given us precise information on 
that point, is not now alive, but we know from the evidence that a sum of 
Rs. 2,000 was advanced for the purpose of the review which was applied 
for in the Privy Council, and we conclude that it must have been advanced 
before the 29th November, 1884, as on that date their Lordships of the 
Privy Council rejected the application for review. We allow similar interest 
on that Rs. 2,000 from the 29th November, 1884, to the date of our decree, 
and we decree that the defendant do pay to the plaintiffs the several sums 
mentioned by us together with interest from the date whioh we have 
mentioned. We do not include in the amount decreed the amounts for 
whioh the bond was giveu. We also deoree the costs of this litigation to 
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be paid by the defendant to the plaintiffs, and further decree that the 
amount above indicated which we may call debt and costs will bear 
interest at 6 per cent, from the date of our decree till satisfaction and 
payment. The result is we allow with costs this anneal to the extent 
indicated by us (1). Appeal allmved in part. 


11 A. 128 = 8 A.W.N. (1888) 273. 

APPELLATE CIVIL. 

[128] Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 


Husain Bakhsh and another ( Plaintiffs ) v. Rvhm\t husain 
and ANOTHER. {Defendants)* [*2Stii July, 1888.] 

Agreement opposed, to public policy— Speculative transaction — Act IK of 1872 ( Contract 
Act i, s. 23. 

Poi- the purpose of meeting the expenses of a suit for possession of immoveable 
property, the plaintiff, who was in straitened circumstances, agreed with the 
defendant that the latter, in consideration of p wing such expenses from the 
Court of first instance up to the High Court, shouli h ive half the property and 
half the mesne profits, with all his costs, in the event of success. The suit was 
brought and was conducted by the plaintiff an i the defendant jointly, and was 
decreed by tbe High Court on appeal, and the defendant obtained possession of 
half the property. The plaintiff sued to recover possession of the half, on the 
ground that the agreemeent w is illegal and void. ft appeared that the amount - 
actually spent by the defendant in the former litigation was Rs. 363, and 
that, if that suit b&d failed, he would have lost about R*. 603. It was 
found that the value of thff half share of the property was about R<. 1,000. 

Held that the agreement was unfair, unreason ible. extortionate and contrary to 
public policy, wir.hin the meaning of s- 23 cf the Contract Act (IX of 1872), and 
that the pUintifi was entitled to recover possession of the land in suit on pay- 
ment of compensation for the advances made by the defendant in the 
litigation, with interest at 12 per cent, per annum. Chunm Kaur v. Hup Singn 
(2) and Loke Tndar Singh v. Rup Singh (3) referred to. 


[R., 10 O.C. 173 (176) ; 115 P.R. 1903 ; 1 S.L.R. 21.] 

The faefcs of this case were as follows. The plaintiffs, Husain 

Bakhsh and Nahi Bakhsh, brought a suit against one Him barup to 

recover possession of 51 bighas 11 biswas 4 dhurs of land, of which he had 

dispossessed them. At the time when they brought the suit they were ^ in 

pecuniary difficulties, and apparently the period of limitation within which 

the suit had to be instituted was about to expire. For the purpose of 

meeting the expenses of the litigation, they, on the 20:h January. 1881. 

execute 1, jointly with the defendants. Rahmat Husain and Amanat All. an 

agreement whereby it was provided, inter alia, that the defendants should 

pay all the plaintiffs' expenses of the suit from the Court of first instance 

to the High Court, and that, in consideration of such payment and in it e 

event of the plaintiffs being successful, the defendants should b ® 

entitled to half the land recovered with hal i mesne profi £ »nd all .costs 

incurred bv them iu the suit. The suit was then Drought both the plaint 

./v* i h rlAfnndaatis in the present suit being plaintiffs, on the > I 3 
iffs and .^c defomHo^ ^ AprU 1882 _ wa9 d90 reed by the High 

Carton ’appeal! In exec ution of the deoree, the decree- holders obtained 

7 o a Annpitl No 32 of 1887 from a decree of F. E. Elliot, E-^q., District Judge 
. ‘tllZ daTd b^ ietb August. 1886. reversing a decree of Babu Abiuash Chander 
Ban' r^ Subordinate Judge of Allahabad, dared the lOta Peoruvry 1835. 

(1) 300 Pry V. Lane (L. R-. 40 Ch. D„ 312). (2) 11 A. 57. • (3) 11 A. 118. 
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possession of the land and realized the profits and costs in suit. On the 
17th May, 1SS4. the defendants were recorded in the revenue registers as 
proprietors of 25 bighas 15 biswas and 12 dhurs, half the land so recover- 
ed. notwithstanding objections raised by the plaintiffs. 

The plaintiffs thereupon instituted the present suit for recovery of 
possession of the 25 bighas 15 biswas 12 dhurs and mesne profits, on the 
ground that the agreement of the 20th January, 1881, so far as regarded 
the stipulation for giving half the land originally su9d for to the defendants, 
was illegal and void. In defence the defendants contended that the agree- 
ment was freely and voluntarily executed by the plaintiff's for good con- 
sideration. and that they were entitled to retain possession. 

The Court of first instance (Subordinate Judge of Allahabad) decreed 
the claim. Upon the material issue in the case the Court’s judgment 
was as follows : — 

“ It appears that on the 19th September, 1882, the plaintiff, Nabi 
Bakhsh. mortgaged his one-fourth share in the land to Ghazi for 
Rs. 1,000 Tne plaintiff contends, therefore, that the whole land, or 51 
bighas 11 biswas 4 dhurs is worth more than Rs. 4.000, and so the half 
of it in the defendants’ possession is worth Rs. 2,000 ; and the defendants 
have not questioned this allegation in their written statement. In the 
agreement itsolf half of the land, or 25 bighas 15 biswas 12 dhurs, is 
valued at Rs. 830, and in the former suit the 51 bighas 11 biswas 12 dhurs 
were valued at Rs. 1,660. It is not shown how that former valuation was 
made. The fact that one-fourth of the land has been actually mortgaged 

for Rs. 1.000 cannot he ignored The witness Mannn, 

whose evidence has not been rebutted, swears that the 12 or [130] 13 
bighas mortgaged to him yield him a profit of Rs. 30 a year. At that 
rate also, the plaintiffs’ present valuation of the land does not appear to 
be excessive. 

“ Then, as to the risk run hv the defendants, I sent for the records 
of the former suit, and they showed that the amount actually spent by 
them in the three Courts was Rs. 368-10-0 and the amount spent by 
Ram Sarup was Rs. 222-1-0. If the suit had failed, the defendants 
would have had to pay Ram Sarup costs. The defendants underwent a 
risk, therefore, of losing Rs. 590-11-0. 

“ For this risk the agreement gave the defendants not only all their 
costs, hut also as a reward half the mesne profits, or half Rs. 347-4-6 
(the amount which Ram Sarup paid on account of mesne profits on the 
4th September, 1883), and also half the land, which I now find to he 
worth about Rs. 2.000, and to yield a profit of Rs. 100 a year. 

“ Now, the question which I have to determine in this case is, 
whether the plaintiffs are entitled to avoid this agreement, that is. whether 
they are equitably entitled to be relieved from its effects by paying some 
reasonable monev compensation bo tho defendants tor their trouble and 
expense in the former suit, for it is on such terms that the plaintiffs 
themselves wish to be relieved from the effects of the agreement. 

There is no specific law against maintenance and champerty in this 
agreement, hut champertous agreements of this kind have always been 
looked upon with disfavour by the Courts on the ground that they are 
against public policy. The matter has been fully and elaborately 
discussed in the well known case of R wi Coomir Coondoo v. Chundcr Canto 
Moilcerjce (1) by the Judicial Committee of the Privy Council. After an 
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exhaustive examination of the numerous rulings and authorities on the 
point, their Lordships lay down the following propositions, which we are 
bound to accept for our guidance. (The learned Subordinate Judge read 
the passage reported [131] at p. 46 of the fourth volume of the Law 
[Reports, Indian Appeals, and quoted in the case of Chunni Kuo,r v. Ruj> 
Singh (1), and continued : — ] 

“ Applying these rules to the present case, I am of opinion that the 
agreement in dispute is extortionate and unconscionable, so as to be 
inequitable against’ the plaintiffs, and that the recompense provided for by 
it is not reasonable.’ The purport of the agreement was that, for an 
outlay of about Rs. 350, the defendants were not only to get that money 
but aiso half the mesne profits and half the property. The pecuniary value 
of that recompense I find to be nearly Rs. 2,200, or about seven times the 
outlay. In the result, the defendants not only got their outlay, but make 
a clear profit of nearly Rs. 200 in cash, and of about Rs. 2,000 in valuable 

immoveable property. 

“ The case which I find to be most similar to this case is that ot 
Grose v. Amirtamayi Dasi (2). [The learned Subordinate Judge, after 
stating the facts of that case, continued: — ] I think that the reasons for 
which Bamasundari’s agreement was set aside are quite applicable to this 
case, and that, so far as the plaintiffs’ agreement gives a moiety of the 
land in suit to the defendants, it ought to be set aside, and the plaintiffs 
ought to be relieved from its effects. He who seeks equity, however, ought 
to do it himself. Acting on this principle, the plaintiffs have rightly agreed 
to give the defendants a fair and reasonable compensation for the 
advances made by them in the former litigation, and they have agreed 
that the amount that may be found due to the defendants may he made a 
charge on the moiety of the land that is now in their (the defendants ; 


possession. , 

The Court decreed the claim, directing that the plaintiffs should pay 

the defendants, as compensation for the advances made by them, Rs. ddU, 

with interest at the rate of 12 per cent, per annum, and that each side 

[132] The defendants appealed from this decree to the District Judge 
of Allahabad. The principal portion of the judgment on the appeal was 

as follows : — . , 

“ On the main issue as to whether the plamtiffs-respondents are 
entitled to escape from the fulfilment of an agreement dehberately entered 
into I do not agree with the conclusions arrived at by the lower Oourt. 
The' circumstances of the case do not correspond with those ° f the 
nuoted bv the lower Court, Grose v. Amirtamayi Dasi (2). That was a 
case in which an extortionate bargain had been driven with a widow, 
under which the person supplying the funds for litigation was to get a 

clear moietv for himself, and to have a charge on the other moiety for 
cleai mo y expended with interest. The claim was resisted 

noTbv the widow herself, but by her heirs. Here the plaintiffs are grown 
un men of fifty and thirty-five respectively, and presumably able to ta 
P of themselves There is no evideuce to show, or reason to belie . 
that they were taken undue advantage of, and it is they themselves (and 
not Others whose rights they have given away) who seek to - evade tbe 

fulfilment of what appears to have been a fair baigain. Ihe 
ho Saintiffs-respondents is apparent in their attempt to shuffle out of 


(2) 4 B. L. R., O. C. J. 1. 


(1) 11 A. .at pp.eC6, 67. 


512 


HUSAIN BAKH8H V. RAHMAT HUSAIN 


11 All. 184 


HI.] 


their agreement on the pretence that the defendants-appellants had not 
done their part, — a pretence clearly exposed by the lower Oonrt. 

The remuneration secured to the defendants-appellants was, no 
doubt, considerable; but there is nothing to show that the transaction had 
anything in it of a gambling or speculative character, or was otherwise op- 
posed to public policy. It was one involving some risk : the defendants 
-stood to lose Rs. 593, say Rs. 600, on it in costs of the Courts. The suit 
was dismissed by the Court of first instance and by the lower appellate 
Court, whose decision was carried in appeal before, and confirmed by, the 
High Court. It was thus a case of some difficulty, and it was no doubt 
known that it would be fought out to the end. The lower Court has 
made no allowance for the dofendants-aDpellants ’ labour and trouble. 
The [133] remuneration, tfcfbugh large, was nob in my opinion extortion- 
ate, and it has perhaps been over-estimated by the lower Court at 
Rs. 2,000 besides half mesne profits and recovery of outlay with interest. 
The plaintiffs-respondents themselves valued the whole land in this suit at 
Rs. 1,660, and its half is valued in the agreement at Rs. 830. To this 
amount at least the defendants are fairly entitled. But if the land is worth 
more, they are still entitled to claim it under the express agreement 
•entered into. 

“ The effect of the lower Court’s order, if maintained, would be to 
create a precedent and make it impossible for any intending litigant un- 
provided with the necessary funds to obtain them on ordinary terms from 
persons who would not be willing to advance the money on such terms in 
view of the risk and want of security, but might be deceived into advancing 
it on the faith of an agreement securing special terms, which the borrower 
would repudiate with the sanction of the Court.” 

The Court accordingly decreed the appeal and dismissed the suit with 
■costs. The plaintiffs appealed to the High Court. 

Munshi Ram Prasad , for the appellants. 

Mr. Amir-ud-din , for the respondents. 
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JUDGMENT. 

TYRHELiLi and BRODHURST, JJ. — In this case the defendants-respon- 
dents helped the ulaintiffs-appellants to recover from one Ram Sarup a 
nankar holding of 51 bighas, II biswas, 4 dhurs, the plaintiffs promising 
the defendants than they should have half the property and half the 
mesne profits with all their costs in the event of success in the suit. The 
plaintiffs did succeed in that suit and recovered their 51 bighas, 11 biswas, 
4 dhurs with profits. The defendants, who were co-plaintiffs in that suit, 
and who consequently were entitled to execute the decree obtained in 
that suit jointly with the plaintiffs in this suit, took half the profits 
awarded under that decree and their costs, and got possession of half the 
land amounting to 25 bighas, 15 biswas, 12 dhurs. The present action 
has been brought to eject them from the land. The Subordinate Judge of 
Allahabad deoreed the claim, holding that the defendants had received suffi- 
cient. compensation for the advance they made to the plaintiffs by getting 
[134] the sura of Rs. 330 with interest, which the plaintiffs were to pay 
to them at the rate of 12 per cent, per annum. The learned Subordinate 
Judge found that the bargain between the plaintiffs in the former suit 
was unconscionable and extortionate, and, as such, was inequitable against 
the plaintiffs in the present suit. He found the recompense secured to 
the present defendants was grossly unreasonable, inasmuch as the expense 
they had to incur was small, the risks they ran were inconsiderable, the 
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labour they bad. to undorgo was littlo or nothiog, while the land wbicb 
they had taikoti possession of was worth fully one thousand rupees. The 
Subordinate Judge accordingly decreed the plaintiffs the .recovery of the 
land on condition of their paying to the defendants Bs. 330 with interest 
at 12 per cent, per annum, from the 10th February, 1885, to the date of 
payment. The learned District Judge of Allahabad reversed the decree, 
and dismissed the plaintiffs’ suit upon the following grounds. He found 
that the bargain was fair, because although the entire land is probably 
worth Bs. 2,000, the plaintiffs knew their own business and it was un- 
desirable that the Court should make contracts for parties The District 
Judge also thought that the Subordinate Judge had forgotten to take into 
account the labour and trouble which fell upon the defendants in their 
character of co-plaintiffs in the former suit. 'And lastly he held that there 

was nothing gambling or speculative about the bargain. 

In second appeal Mr. Ram Prasad , on behalf of the plain tiffs- appel- 
lants, contended that there was no labour and trouble incurred by the 
defendants in the former action ; that the action was necessarily fought by 
the present nlaintiffs, who possessed all the information necessary for the 
successful conduct of the case, and who only were the persons who did 
all that was to be done in the way of employing and instructing counsel, 
bringing witnesses forward and the like. Mr. Ram Prasad also pointed 
out the ^consistency in the learned Judge’s finding that the transaction 
■was cot of a gambling or speculative character, with the learned Judge s 
remark, which was perfectly true, that the defendants stood to lose s x 
hundred rupees at least in costs. Mr Ram Prasad urged several forcible 
arguments in support of the finding that the bargain by [ 135]' "biehthe 
plaintiffs were to yield a thousand rupees worth of land to fc he d eiend- 
ants as a recompense for the defendants assistance in the suit so far 
from being fair, was unconscionable, extortionate and unreasonable, as it 

has been held by the Court of first instance. 

We think that this appeal must prevail. Mr. Amir-ud-dm, the Jearn- 
e d counsel for respondents, argued that it should be remembered thafc 
clients were nob common money-lenders nor professional usuiers, 
thev were related to, or connected with, the plaintiffs and were consequ- 
enfciv induced to run the heavy risk they incurred in helping the plainti s 
with thth suit the plaintiffs being unable to get help from any o e 

The learned counsel also quoted certain rulmgs of the Oalcut, a 
Court in support of his argument. Those rulings are to be found in Pun- 
^hannn uZnmdar v. Doorga Nath Roy (1), Nobeen Chund^ Okose v 
Mamgogsnath Gope (2), Ramrav Khunderav v. Govmd P and, hat (d), and 

Woodman’s Digest, page 699. 

The learned Subordinate Judge in his judgment cited certain recont 
rulings of the Indian High Courts strongly in favour of hjsj.ew of. the case. 

Indeed, all the current before this Court. Ohunni 

the respondent. Two cases . ^ y Rup singh ( 5 ), iQ which 

Knar v. Rup Singh (4) and ioi carefully considered, and all the ease- 
this question of 'the Court. The 

law upon the subject w ^ very analogous to the circumstances 

circumstances ot those t ^ cages a3 here, the lender of the money for 

^j^r^sesof maintaining the action was not a common money-lenderor 


(1) W.R. 1864, 300. 
(4) 11 A • 


(2) W.R. 1864, p. 63. 
(5) 11 A. 118. 


(3) 6 B. S. C. R. 63 
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A professional usurer. There also the receiver of the assistance was in 
extremely greet need of help, having found it impossible to get assistance 
from any ooe but the person who lent him the money. In those oases also 
it was oommon ground that the persons who advanced the funds ran a very 
serious risk of losing their money. In those oases this Court decided that the 
oontraot [ 136 ] by which a large portion of the estate was conveyed to the 
person who advanced the money necessary to bring the action to recover 
the estate, was a contract which the Civil Court ought not to enforce. It 
was held, and we must hold here, that whether the contract be regarded 
as having been made under very risky circumstances, or whether it was 
made uuder circumstances of ordinary or inconsiderable risk, it would 
still be a coutract open to objection, under one or other of the conditions 
mentioned in s. 23 of the Contract Act. For if it was a very risky 
contract, then obviously its enforcement would be against public policy on 
the ground of its being of a speculative character. If it was not of extra- 
ordinary risk, theu it would be inequitable to enforce the contract, as the 
recompense secured was out of all proportion to the risk incurred. 
Approving of the rulings in those cases, we adopt and follow them in this 
case, and boding that the learned District Judge dissented from the Court 
of first instance for reasons which are not sustainable, we find that the 
contract, under which the defendants were to get half the plaintiffs’ laod 
in addition to other advantages in return for the pecuniary assistance 
afforded by them, was unfair, unreasonable and extortionate, and we think 
that the Court of first instance made a proper decision and decree in the 
case. We set aside the decree of the lower appellate Court, restore that of 
the first Court, and decree this appeal with costs. 

Appeal allowed . 
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11 A. 136 (P.C.) = 16 I. A. 12 = 5 Sar. P.C.J. 281. 

PRIVY COUNCIL. 

Present : 

Lord\Fiizgerald , Lord Hobhouse, and Sir R. Couch . 

[ On appeal from the High Court for the North-Western Provinces .] 


Hari Ram and another {Plaintiffs) v. Sheodayal Mae and another 

{Defendants ) . [2ud and 3rd November, 1888.] 

Act VIII of 1871, Registration Act, ss. 28, 64, 65, 66 — Place of registration of documents. 

The requirements of s. 28 of Act VIIE of 1871 are fulfilled by the registration , 
of a document relating to immoveable property in the office of the Suh-R gistrar 
within whose sub district any portion of the property is situate. The words 
“some portion [137] of the property” are not to be read as meaning some subs- 
tantial portion of the property. All matters of publicity which it is the object of 
a register to afford are provided for in this respect, by the carrying out of the 
provisions of ss. 64, 65 and 66. 

[R., 5 Ind. Cas. 127.] 

[N.B.— See in this connection 7 A. 590 whereon this appeal has arisen.] 

Appeal from a decree (9bh January, '1885), of the High Court (1) 
reversing a decree (24th December, 1834), of the District Judge of 
Gorakhpur. 


(1) Reported 7 A. 690. 
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The question here was whether a mortgage deed, dated 20th May, 
1873. had been sufficiently registered, with reference to the requirements 
of s. 28 of Act VIII of 1871, having been presented for registration, and 
registered, at the office of a Sub-Registrar in a sub-district, within which 
part of the property mortgaged was situate, that part having borne a very 

small proportion to the rest of the property. 

That section (1) directs presentment for registration in the office of a 
Sub-Registrar within whose sub-district the whole, or some portion of the 

property, to which such document relates, is situate. 

By the mortgage-deed of *20th May, 1873, Mr. R. P. Brooke, after 
recitals that he owed to Hari Ram and Raja Ram (the present plaintiffs) 
Rs. 2,59.594, and that it had been agreed that he should draw upon them 
down to October, 3 873, to the further amount of Rs. 90.000. mortgaged to 
them his indigo factories and villages in the Gorakhpur district, also 
agricultural land in Champaran, and a plot of land, 500 yards square, in 
one of the mohallas in the town of Patna. This instrument was register- 
ed in the Sub-Registrar’s office at PatDa. Transactions continued between 
Brooke and the mortgagees, who were bankers in Patna, and who suppliep 
him with funds, and the balance due was reduced. But in January, 1875, 
Brooke sold his interest in the already mortgaged estate to Sheodial Mai 

and Hardial Mai. . j -d * 

This suit was brought on the 3st June, 1878, by Hari Ram and Raja 

Ram to recover from Brooke Rs. 79,655, alleged to be due on balance o 
accounts, and to realize that sum by sale of the property mortgaged by him 
to the plaintiffs ; also, to have declared invalid as [138J being fraudulent 
and collusive, the sale of the property made by Brooke to Sheodial Mai and 
Hardial Mai, who were made the second and third defendants. 

The latter, filing their written statements in 1879, set un limitation, 
and relied upon the sale fro them. The first defendant Brooks who was 
absent from India when the suit commenced, returning in 1881, admitted 
settlement of account, claiming certain deductions, and denied his personal 


1 * I 31 1 i tv 

Unless the instrument of 20th May, 1873. having been effectively 
registered, could betaken as admissible in evidence, the debt on tbe 
account stated would have been barred by lapse of time. The District 
Judge, however, found that the plaintiffs were entitled to recover the 
balance due to them under the mortgage-deed, and decreed to the Pontiff 
the amount claimed. less Rs. 15.104. He found that Brooke was the 
owner of the plot of land in Patna, and that therefore, the mortgage had 
been properly registered in the Sub-Registrar's Office at Patna 

The defendants. Sheodial Mai and Hardial Mai, appealed from tb s 
decree to the High Court, which, on the 9th January, 188o, reversed 
on the ground that the existence of property worth about Rs. 500 
Patna did not within the true meaning of section 28 of Act. VI XI of 1871 
entitle the plaintiffs to have the mortgage-deed which had been regte ■ 
in the Sub-Regist.rar's Office at Patna, considered t.o have been effective y 
registered as a document relating to estate of a different nature and 
more valuable, in fact, constituting the mortgaged estate, in Gorakhpur and 
Champaran. The decree of the High Com t dismissed the suit.. 

C The iudgment is given in the report of the hearing on appeal to tbe 
High Court, JTpage 592 of the 7th vol. of the Indian Law Reports. 

0 ) Not differing” «-P«e» .Iron, a. 28 of Act III of 1877, the Indian Begin- 

tration Act, 1877. 
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The plaintiffs appealed to Her Majesty io Council. 

On this appeal, 

Mr. J. Gratiam, Q. C., and Mr. J. H. A. Branson , for the appellants 
argued that the High Court had erred in holding that the [ 139 ] 
mortgage-deed of 20th May, 1873, had not been duly registered as required 
by s. 28 of Act VIII of i871, both that Court and the Court below 
having found that some portion of the property, to which the deed related, 
viz.., Brooke’s property in Patna, was situate within the Patna Sub-Regis- 
trar’s sub-district. They referred to ss. 64, 65 and 66, and the provision 
made for the forwarding of copies of the document, endorsement, and 
certificate to the Registrar of every district, aud the Sub-Registrar of every 
sub-district, in which a®y part of the property might be situated, as 
securing the publicity which was one of the main objects of the Act, as 
observed in the judgment of the High Court. 

Mr. T. H. Coioie, Q. O., and Mr. B. V. Doyne, for the respondents, 
without relviug on the proposition expressed in the judgment of the High 
Court that “ portion ” meant substantial portion, as that word was used 
in s. 28, contended that the registration was defective with reference to 
the entire disconnection between such property, on the one hand, as the 
indigo factory in Gorakhpur, constituting, with the other agricultural land 
in Champaran, the actual security given, and, on the other, the few yards 
of land in the town of Patna. 

In regard to the merits of the suit, they also contended that the decree 
should be upheld on the evidence of satisfaction of the mortgage debt, 
examining the accounts for that purpose. 

Counsel for the appellants were not called upon, either to reply as to 
the question of registration or to argue the subsequent matter of the 
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accounts. 

Their Lordships’ judgment was delivered by SIR R. COUCH. 


JUDGMENT. 

SIR R. COUCH. — The suit which is the subject of this appeal was 
brought by the plaintiffs, who are bankers, against the present respondents, 
who are also bankers, and against a Mr. Brooke. The plaintiffs the 
appellants sought to recover a sum of Rs. 79,655 as principal and interest, 
which they alleged to be due to them iu respect of a mortgage executed by 
Brooke on the 20th May, 1873, the plaintiffs alleging that at that date 
Brooke adjusted his account and executed [ 140 ] a mortgage for securing 
Rs. 3,49,504-4. There is no question that this mortgage was executed 
by Brooke. The mortgage stated that there had been an adjustment of 
accounts between Brooke and the plaintiffs, and it was given to secure 
the money which was then due on the account, together with a sum of 
Rs. 90,000 to be advanced by the plaintiffs to Brooke for defraying 
necessary expenses of an indigo concern from May, 1873, to October of 
the said year. The defence of the present respondents, with whom alone 
their Lordships have now to deal, was twofold. Having become the pur- 
chasers of part of the mortgaged property, another part of it having been 
previously sold, they objected that this mortgage of May, 1873, was not 
duly registered ; and they have also objected that the whole of the sum 
of Rs. 90,000 was not advanced before the 1st October, 1873, but a portion 
only was advanced, leaving a sum of about Rs. 30,000, which they say was 
subsequently advanced and is therefore not covered by the mortgage. 

With reference to the objection as to the non-registration of the 
mortgage-deed, it appears from the schedule to the deed that it was a mort- 
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gage of a considerable property, only a portion of which, stated to be 500 
yards of land built upon, was situate in the district of Patna; the other part, 
and of course much the largest part of the property, was situate in other 
districts. Act VIII of 1871, with regard to registration, contains this 
provision in s. 28 : — “ Save as in this part otherwise provided, every 
document mentioned in s. 17, clauses 1, 2, 3 and 4, and s. 18, clauses 
1.2, 3 and 4, shall be presented for registration in the office of a Sub^ 
Registrar, within whose sub-district the whole or some portion of the 
property to which such document relates is situate. And this was an 
instrument which came within the provisions of this section. The regis- 
tration was made in the district of Patna, where the 500 yards of land 
were situate. The Subordinate Judge held that this was a sufficient regis- 
tration. On appeal to the High Court, the learned Judges of that Court, the 
Chief Justice and another Judge, held that it was not; and the ground upon 
which they came to that decision is stated by the Chief J ustice to be this : 
“In a case [l4l]like the present, in which there is a large and valuable pro- 
perty in one sub-district, and another small piece of land situate at a dis- 
tance, it seems to me that to allow registration of a document affecting both 
properties in the place where the smaller and less valuable is situate 
would be inconsistent with the implied intention of the Legislature that re- 
gistration should be made with reference to the locality of the property, 
that a literal interpretation of the terms of the section ought not to be 
adopted; and that it was the intention of the Legislature that the regis- 
tration should take place where some substantial portion of the property 

was situate. 

It appears to their Lordships that this judgment puts a construction 
upon s. 28 which cannot be supported, and in fact imputes to the Legis- 
lature an intention which does not appear from the provisions of the Regis- 
tration Act to have been their intention. The words, if we take them in 
their ordinary sense, “within whose district the whole or some portion of 
the property to which such document relates is situate,” certainly do not 
show an intention that there should be any inquiry as to whether the 
place where the document was registered was the place where what may be 
called some substantial portion of the property is situate; and an inquiry 
of that kind might very frequently lead to considerable difficulty. ±5u 
the intention of the Act is apparent from the subsequent provisions. In s. 64 
it is provided that “every Sub-Registrar on registering a document rela ,ing 
to immoveable property not wholly situate in bis own su ’ s ^ c 
make a memorandum thereof, and of the endorsemen an cer l ca ® er 
on, and send the same to every other Sub-Registrar subordinate to the same 
Registrar as himself in whose sub- district any part of such property is 

situate.” and then,“ such Sub-Registrarshall file the m0 “^ an h du “^ 
book No 1 ” S. 65 and s. 66 contain similar provisions where the property 
is situate in more districts than one. Thus the information is conveyed to 
the Registrars or Sub-Registrars of every place where the d ^ cu ° e ° fc fl ° r U A g ^ 
be registered, and thus all the information which it is the object of a re ^ sfc ^ 
to afford is to be [142] found in those different places. It appears to have 
been the intention of the Legislature in making those provisions . fcba t it 
should be sufficient that the registration be made by the parties, is stated 

in q 9ft in the place where some portion of the property — not a substan 

cortion’ but where anv portion of the property is situate, leaving it to the 
' frl do the rest These provisions are calculated to effect that, an 
arefu accordaVce with what might reasonably be supposed to be the 
intention of the Legislature. 
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Their Lordships, therefore, are of opiuioo that the decision of the 
High Court with regard to the want of registration of this mortgage cannot 
be supported. The consequence ordinarily would be that the decree of 
the High Court reversing the decree of the Judge of Qorakhpur. which 
was given in favour of the plaintiffs, would be reversed, and the decision 
of the Judge of Gorakhpur would staud. But their Lordships allowed 
the learned counsel for the respondents to submit to them, and argue, 
that the decision of the Judge of Gorakhpur was wrong, and consequently 
that, although the High Court had reversed it on a ground whioh cannot 
be supported, still, it ought to be reversed, and the decree reversing it 
ought to stand. 

Now, it is to be observed that the Judge of Gorakhpur had very 
carefully considered the whole of the case, and had come to the conclu- 
sion that the balance which he found due to the plaintiffs, and whioh 
they were entitled to recover as mortgagees, was really due to them. 
The objection taken to his finding appears to be of a twofold character. 
It is said that only monies which had actually been advanced by the 
plaintiffs before the 1st of October, 1873, can be recovered by the mort- 
gagees, and that the advances out of the Rs. 90,000 subsequent to that 
day did not become the subject of the mortgage. That depends upon 
the construction of the mortgage-deed. Their Lordships think that the 
mortgage was intended to cover the whole advance of the Rs. 90,000 ; 
and whether it was advanced before the 1st of October, 1873, or not, if 
the parties, that is Mr. Brooke and the mortgagees, thought fit between 
themselves to allow a portion [143] of that Rs. 90,000 not to be immedi- 
ately advanced, but to remain in the hands of the plaintiffs in a deposit 
account in such a way that he could draw upon them and obtain the 
money at any time, that it was really covered by the mortgage, and it is not 
an answer to the claim of the mortgagees in respect of the Rs. 90,000, 
that the whole of it was not advanced before the 1st October, 1873. The 
way in which the defendants seek to avail themselves of this objection is 
that they say that if they are right in that contention, and the mortgage only 
covered what was actually advanced before the 1st of October, 1873, the 
accounts show that the whole of the mortgage was satisfied, and conse- 
quently that the plaintiffs are not entitled to recover upon it as they claim. 
Their Lordships think that this cannot be allowed. 

Then it is also contended that this money was not advanced. 
Mr. Mayne has argued that there is no evidence of it, but one of the defend- 
ants when examined said he did not deny that the money was advanced; 
and there cannot be any doubt the money was actually advanced. 

Another answer to this contention on the part of the defendants 
appears to be this : On the 17th of September, 1874, Mr. Brooke, the 
mortgagor, settled an account with the plaintiffs, and the whole of the 
matters between them was gone into,, and a balance was then agreed 
upon as due from him to the plaintiffs, including all these different items 
which would be the subject of the mortgage. The defendants acquired no 
interests in the estate till January, 1875, when they took a conveyance 
from Brooke. Their Lordships are of opinion that the defendants are v 
bound by the account which Mr. Brooke so settled, and that what he, 
when he settled that account, agreed to be due in respect of the mortgage, 
and the way in which the different payments appear to be appropriated, 
cannot be now disputed. They do net think it necessary" to go into th*©*’ 
evidence which Mr. Cowie, and Mr. Mavne, more especially, have referred 
>to on this subject ; but they think that if that evidence was gone into it 
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would support fche contention of the plaintiffs that the amount which the* 
Judge of Gorakhpur has found to be due is really due to the [144] plain- 
tiffs, and is the subject of the mortgage, and the plaintiffs are entitled to 
recover it as mortgagees in the way in which they claim. : 

The case appears to have been very carefully investigated by the 
Subordinate Judge, and unless their Lordships could see that he was 
wrong in the way he has dealt with the accounts, and the various facts 
in the case, they would not come to the conclusion that his decree ought 
to have been reversed by the High Court. The result is that their Lord- 
* ships will humbly advise Her Majesty that the decree of the High Court 
should be reversed, and the appeal thereto dismissed with costs, and the 
decree of the Judge of Gorakhpur varied by omitting that part of it which 
directs the deed of sale to be cancelled. The costs of this appeal will ba- 
paid by the respondents. Appeal allowed. 


Solicitors for the appellants : Messrs. Watkins and hattey. 
Solicitors for the respondents : Messrs. Barrow and Rogers. 


11 A. 144 = 9 A.W.N. (1889) 41. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt. t Chief Justice, and Mr. Justice Tyrrell. 


Murlidhar and others ( Plaintiffs ) v. Kanchan Singh and 
OTHERS ( Defendants ). * [7th November, 1888.] 

Mortgage — Conditional sale — Foreclosure — Suit for possession — Regulation XVII of 1806,. 
g. 8 — Cause of action — Limitation — Act XIV of 185y, s. 1 <12). 

A suit for foreclosure was brought in 1886 upon a mortgage by conditional 
sale executed in 1846, the condition being for payment within five years from 
that date. The deed provided that, in default of payment within the prescribed 
period, the property mortgaged “ will be foreclosed ( baibat ), and this mortgage- 
deed will be considered as an absolute sale-deed.” Between 1846 and 1886 no 
foreclosure proceedings or other steps were taken by the morlgagee, and no 
admission of liability was made by the mortgagor. 

Held that, by reason of Act XIV of 1859 (Limitation Act), the plaintift’s- 
remedy was barred during the currency of that Aot, and that the time within 
which [ 143 ] he was entitled to maintain an action for foreclosure, if he had taken 
the proper proceedings, expired in 1861. 

Held also that, even if foreclosure proceedings under Regulation XVII of 1806 
had been taken, the cause of action was the original non payment of the money 
on the due date, and the provisions of the Regulation could not create a fresh 
cause of action. Denonath Gangooly v. Nursingh Proshad Doss (1) referred to. 

[R., 26 A. 4 (8,9) ; 10 A.L.J. 538 (545) = 15 Ind. Cas. 240 ] 


THIS was a suit for foreclosure of a deed of mortgage by conditional 
sale executed on the 4th February, 1846, by the predecessor in title of the 
defendants in favour of the ancestor of the plaintiffs. The deed was 

as follows: — 

“ Musammat Kishen Kuar, widow of Shankar Baksh, deceased 
zamindar of mauza Kakadeo, &c„ pargana Jajmau, having presented her- 
self in the Oawnpore Registration Office, solemnly and truly declared that 


• Second Appeal, No- 653 of 1887. from a decree of W. Blennerhassett, Esq., Distriot 
Judge of Oawnpore, dated the 6th January, 1887, confirming a decree of Munshi. 
Kalwant Prasad, Subordinate Judge of Oawnpore, dated the 6th May, 188b. 

m 14 B.L.R. 87. 


520 


MURLIDHAR V. KANOHAN SINGH 


11 All. 147 


V 


VI] 


she is in possession and enjoyment of a 4 pies 11 krants share in each of 1888 
the villages Kakadeo and Benaikpur, pargana Jajmau, and that there was Nov. T r 

not and is not any other sharer, partner or claimant in the said share 

belonging to her at the time of the execution of the present deed. Now APPBI*- 
she has voluntarily and willingly mortgaged the said share in its entirety LATR 
together with all the boundaries and rights, barren and waste lands, jhil Oivili 

and jhabar , jalkar and bankar lands, ponds and groves and trees both 

bearing and not bearing fruit, sair and saltpit and other zamindari dues 11 A. 141* 
appertaining thereto, bounded as below, for Rs. 200 of the kuldar coin, 9 A.W.N* 
the half of which amounts to Rs. 100 of the same coin, to Shitab Rai, son (1889) 41. 
of Punjab Rai, caste Kayasth, for a term of five years as a conditional 
sale, and does hereby promise to re-pay the said sum with interest at Re. 1 
per cent, per mensem within the said term without any objection or 
excuse, and that during the said term of mortgage she the mortgagor will 
remain in possession and will make the collections and will bear the profit 
and loss and be responsible in civil and criminal cases, and the mortgagee 
shall have nothing to do with them. But if she fail to pay the principal 
with interest, then after the expiration of the period specified herein, the 
aforesaid share will be foreclosed ( baibat ) in lieu thereof, and this 
mortgage-deed will be considered as an absolute sale-deed. I have 
Cl 46] therefore written these few lines by way of mortgage as a condi- 
tional sale to serve as an authority.” 

No foreclosure proceedings were taken in respect of this deed under 
Regulation XVII of 1886. The present suit was instituted on the 7th 
October, 1886, in the Court of the Subordinate Judge of Cawnpore, and 
the plaintiffs claimed foreclosure in default of payment of Rs. 1,151, the 
amount which they alleged to be due, as principal and interest, under 
the deed. 

The only plea of the defendants in answer to the suit which it is 
necessary to notice, was that the suit was barred by limitation. Upon 
this the Subordinate Judge observed : — 


“ Although there was a time fixed in the deed of mortgage for pay- 
ment of the loan, which time has long elapsed, yet at the time of the 
execution of the mortgage, or while Act XIV of 1859 or Act IX of 1871 
was in force, no period was fixed for the presentation of an application 
for foreclosure, for which proceedings then used to be taken under 
Regulation XVII of 1806 — see Buldeen v. Golab Koonwar (1). The ruling 
referred to by the pleaders for the defendants, Ram Chunder Ghosaul v. 
Jug gut Monmohiny Dabee (2) does not seem to be applicable. Besides 
this, the Court must follow the rulings of the Allahabad High Court, and 
hold that the plea of limitation does not affect the claim.” 

On the merits, however, the Subordinate Judge was of opinion that 
there was no consideration for the deed of the 4th February, 1846, and 
accordingly dismissed the suit. The plaintiffs appealed to the District 
Judge of Cawnpore, whose judgment on the appeal was as follows : — 

“ The claim is for foreclosure on a conditional deed of sale alleged to 
be executed on the 4th February, 1846, the term for payment being five 
years, and it is clear that for forty years the plaintiff has made no claim, 
and the defendant has not in any way admitted the correctness of the 
mortgage. It appears to me that previous to Act XIV of 1859. the 
plaintiff would have been bound [ 147 ] to take foreclosure proceedings 


(1) N.W.P.H.C.R. 1867, p. 102. 


(2) 4 C. 283. 


VI— 66 
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within twelve years from his cause of action. S9e Regulation 111 of 1793 , 
and Prannath Roy Chowdry v. Rookea Begum (1). 

"I can find nothing in Act XIV of 1859 operating to change this 
period of limitation, and the ruling quoted by the lower Court in the 
appellant’s favour iusists on the necessity of such admissions in order to 
extend the period of limitation. Accordingly I find the suit barred by 
limitation. It is unnecessary to determine the remaining grounds of 
appeal. Appeal dismissed with costs.” 

The plaintiffs appealed to the High Qourt. 

Babu Jogindro Nath Ghaudhri , for the appellants. 

Munshi Kashi Prasad and Pandit Sandar Lai , for the respondents. 


JUDGMENT. 

Edge, C. J., and Tyrrell, J. — This was 'a suit for foreclosure of a 
mortgage by way of conditional sale executed on the 4th February, 1846, 
the condition being for payment within five years of that date. The suit 
was brought in October, 1886, and the Judge below has found that no 
claim was made by the mortgagees for forty years and that there was no 
admission of liability by the mortgagor during that period. The Judge, we 
think, rightly held that by reason of Act XIV of 1859 the plaintiff's 
remedy was barred during the currency of that Act. In that view we 
agree with him. In our opinion the time within which the plaintiff was 
entitled to maintain an action for foreclosure, if he had takeo the proper 
proceedings, expired in 1863. A great deal of the argument before us was 
directed to show that the cause of action in a case like this arose not on 
the non-payment at due date but on the expiration of the year of grace 
provided for by Regulation XVII of 1806. It now appears that no pro- 
ceedings were taken under that Regulation at all. But even if they had 
been taken, we should be prepared to hold that the cause of notion was 
the original non-pavment of the money on the due date, and that the 
provisions in Regulation XVII of 1806, which was passed for the 
protection of mortgagors, could not create a fresh cause of action lo 
hold as was contended before us would [ 148 ] involve this absurd y, 
that the non-compliance by an alleged mortgagor with the P^wana 
obtained ca; parte by an alleged mortgagee would create a cause 
whether there had been a mortgage or not. As far ' back as 1874 
Mr. Justice Markby in an elaborate judgment decided that foreclosure 

proceedings under the Regulation in question \ oc > The appeal 

of action f Denonath Gangooli v. Nursmgh Prosiiad Doss (2). The appeal 

must be dismissed with costs. A^an.l. dismissed. 


(2) 14 B. L. R. 87. 


(1) 7 M. I. A. 323. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Straight and Mr. 

Justice Mahmood. 


Balkishan and another ( Defendants ) v . Ktshan Lad { Plaintiff ) .* 

[10th November, 1888.] 

Pending suits — Malikana — Recurring liability — Different reliefs claimed —Res judicata 11889) 42 = 
— Different subject matters claimed — Judgment in first suit going to root of plaintiff's 13 | n{ j j UP 
title -*• Final ** judgment —Judgment liable to appeal or under appeal — Effect of * 

final decree in first suit pronounced subseguent to decision in second suit of lower 309. 
appellate Court, but before hearing of second appeal in second suit — Civil Procedure 
Code, ss. 12, 13, 5 *2, 587, 647. 

Tbe pendency of litigation regarding rent, malikana , or other demand for one 
year does non. under s. 12 of the Civil Procedure Co le, btr a suit between the 
same parties in which the same demand is made for a subsequent year, 
iuasmuch as the reliefs claimed in the two cases are different. Ss 12 and 13 of 
the Code compared. 

For the purposes of the rule of res judicata, it is not essential that the subject- 
matters of the present and the former litigations should be identical. Where a 
recurring liability is the subject of claim, a previous judgment dismissing a suit 
between the same parties up m findings which do not g 1 to the root of the title on 
which the olaim rests, but relate merely to a particular item or instalment, can- 
not operate as res judicata. But if such previous judgment negatives the title 
and main obligation itself, the plaintiff cannot re-agitate the same question of 
title by claiming a subsequent item or instalment. The Rajah of Pittapur v. 

Sri Rajah Rau Buchi Sittaya Oaru il) referred to. 

[149] A judgment liable to appeal or under appeal is ouly a provisional and 
not a definite oc fi ial adjudication, aud cannot operate as res judicata during the 
interval preceding the appeal or the interval preceding the decision of the apodal. 

Explanation IV o f s. 13 of the Civil Procedure C > le, comm mtel on. Sri Raja 
Kakarlapudi Suriyanarayanarazu v. Cliellamkuri Chellamma (2) and Nilvaru v. 

Nilvaru (3) relerred to. 

The rule of res judicata contained in s. 13 of the Code applies equally to appeals 
and miscellaneous proceedings as to original suits. Having regard to its main 
object, so far as it relates to the re-trial of an issue, it- reters not to the date of 
the commencement of the litigation, but to the date when the Judge is called 
upon to decide the issue. Where, after the commencement of the trial of an 
issue, a final judgment upon the same issue in another cise is pronounced bv a 
competent Court (the identity of parties and other conditions of s. 13 being ful- 
filled), such judgment operates as res judicata upon the decisiou, original or 
appollate, of tho issue in the later litigation. 

On tho 17th August, 1885, a suit was instituted for recovery of an annual 
malikana allowance for the years 1290, 1291 and 1292 fasli. On the 5 th October, 

1885, tbe Muusif dismissed the suit. On the 10 ;h March. 1886. tbe Subordinate 
Judge on appeal reversed the Munsif’s decree, and deoreol the suit. On the 21st 
June, 1886. the defendant appealed to tho High C mrt, which, on the 4 th July, 

1887, reversed the Subordinate Judge’s decree aud restored that of the Munsif] 
on the ground that the plaintiff had nevor received and was not entitled to mali- 
kana. Meanwhile, on tho 8 th June, 1886, the plaintiff brought another suit 
against the defendant for recovery of malikana for the year 1293 fasli. which 
accrued after the institution of the former suit. By judgments dated respectively 
tho 2 1 st August and 27th November, 1886 the lower Courts decreed this suit, 
holding that tho Subordinate Judge's decree of tho l 0 ;h March. 1 S 86 . in the 
former suit, operated as res judicata and was conclusive in favour of the plain- 
tiff’s titlo to the malikma. On the 17th May. 1S37. the defendant appealed to 

* Second appeal No. 806 of 1887 from a decree of Saivid Farid-ud din Ahmad, 

Subordinate Judge of Agra, dated the 27th November, 1886, confirming a decree of Babu 
Alopi Prasad. Munsif of Mathura, dated the 21st August, 1886. 

( 1 ) 12 I. A. 16 . ( 2 ) 5 M.H.C.R. 176. 
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the High Court, and on the 16th May, 1888, (the High Court having, in the 
interval, dismissed the former suit by its judgment of the 4th July, 1887) the 
appeal came on for hearing. 

Held (i) that the trial of the present suit by either of the lower Courts was not 
barred by s. 12 of the Civil Procedure Code by reason of the faot that, at the time 
of such trial in August and November, 1886, the previous litigation between tha 
parties was pending in second appeal before the High Court-. 

(ii) that the lower Courts were wrong in holding that the Subordinate Judge’s- 
decree of the 10th March, 1886, in the former suit, which, at the date of the 
institution of the present suit on the 8th June, 1886, was liable to appeal, and, 
at the dates of the decisions of those Courts in August and November, 1886, was 
the subject of a second appeal pending in the High Court, could operate as res 
judicata in favour of the plaintiff’s title to malihana. 

[150] (iii) That the High Court’s judgment dismissing the former suit on the 
4th July, 1887, though passed after the decisions of the lower Courts in the pre- 
sent suit and after the institution of the second appeal in the present suit, was 
nevertheless binding on the High Court in deciding such second appeal, and 
being final, was conclusive as res judicata against the plaintiff's title to malihana. 

(iv) That the eff ct of the High Court’s judgment dismissing the former suit 
on the 4th July, 1887, was not affected by the circumstance that the second suit 
was brought for recovery of malihana for a different year, inasmuch as that 
judgment went to the root of the plaintiff’s title to malihana , and its scope was 
not limited to the particular item then claimed. 

[F., 32 A. 67 (69) ; 24 M. 350 (355) ; Appr., 7 A.L J. 861 (865) =7 Ind. Cas. 156 (157) ; 
-R., ‘23 A. 5 (12) ; 24 A. 112 (l LSI ; 33 C. 1101 =10 C.W.N. 934 = 4 C.L J- 149 ; 
A. W. N. (1908), 211 ; 6 C.L J. 74 (79) = 11 C.W.N. 732 ; 12 C.W.N. 739, (743, 
744); 15 C W N. 930= 1L Ind. Cas. 161 U63) ; 11 C.P.L.R. 91 (94) ; 13 M.L.J. 
134 ; 16 M L.J. 526=2 M.L.T. 40; 21 M.L.J. 31 (33) =8 Ind. Cas. 736=9M.L.T. 
64 ; 4 N L.R. 98 (103) ; 1 S.L.R. 104 ; D., U. B. R. (1897-1901), 535 (537) ; 31 
P. R. 1898.] 


This was a second appeal which came for hearing originally before 
Straight and Mahmood, JJ., who directed that it should be laid before the 
Chief Justice with a view to ultimate disposal by a Bench of three Judges. 
Tne facts are stated in the following order of reference : — 

Mahmood, J. — In order to render the questions of law which arise in 
this case intelligible it is necessary to state the following facts : — 

The plaintiff Pandit Kishan Lai is the purchaser of the rights and 
interests of one BhagwanCa who is alleged by him to have possessed zamin- 
dari rights in the village. 

The defendants-appellants are muafidars of the village and, as such, in 
possession thereof. Ttie plaintiff’s contention is that the aforesaid Bhag- 
wanta whom he now represents was entitled to a malihana allowance of 
Rs. 12 per annum recoverable from the defendants in their capacity of 

muafidars. 

Upon these allegations the plaintiff instituted a suit against the 
defendants on the 17bh August, 1885, for recovery of a sum of Rs. 30 a* 
malihana allowance due in respect of 1290 F., 1291 F., 1292, F., but the suit 
was dismissed by the Munsif of Mathura on the 5th October, 1885. Upon 
appeal preferred on the 7th February, 1886, the Subordinate Judge of 
Agra (Babu Promoda Charan Banerji) reversed the Munsif’s decree and 
decreed the claim on the lObh March, 1886. The Subordinate Judge* 
decree was, however, appealed to this Court, the appeal having been pre- 
ferred on the 21st June, [t5l] 1886. and was numbered a.s SQ . GOQ ^J^ e .f 
No 973 of 1886, and it came on for hearing before Mr. Justice Uidneia, 
who bv his order of the 14th February, 1887, remanded the case 
s. 566 of the Code of Civil Procedure for trial of certain issues enunciated 

in that order. 
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In pursuance of that order findings were reoorded by the new Sub- 
ordinate Judge (Babu Kashi Nath Biswas) on the 25th April, 1887, and 
those findings came on before me along with the case for final disposal, 
and by my order of the 4th July, 1887, I reversed Babu Promoda Char an ’s 
decree of the 10th March, 1886, and restored the Munsif’s decree of the 
5th October. 1885, whereby the plaintiff’s suit had been dismissed. 

Thus ended the plaintiff’s suit for the recovery of malikana in respect 
of the years 1290, 1291, and 1292 F., the effect of the adjudication (speaking 
generally) being that the plaintiff had never received the malikana allow- 
ance and was not entitled thereto. 

Meanwhile the plaintiff, relying probably upon Babu Promoda 
Charan’s appellate decree of the 10th March, 1886, instituted this suit on 
the 8th June, 1886, upon allegations similar to those on which the former 
suit proceeded, this suit being for recovery of Rs. 12 malikana allowance 
for the year 1293 F. The suit was resisted, so far as the merits are 
concerned, upon allegations similar to those on which the defence in the 
former suit proceeded. But in addition it was pleaded by the defendants 
that an appeal from Babu Promoda Charan’s decree of 10th March, 1886, 
was, at the time when such defence was made, pending in this Court, and 
that therefore the trial of the present suit was barred by s. 12 of the Code 
of Civil Procedure. 

On the other hand, the plaintiff contended that the judgment of Babu 
Promoda Cbaran, dated the 10th March, 1886, furnished a basis for 
holding that the plaintiff’s right to recover the malikana allowance was 
res judicata, entitling the plaintiff to the benefit of conclusiveness and to 
a decree for the amount which he claimed in the present suit. 

[182] The Court of first instance disallowed the defendants’ conten- 
tion in respect of s. 12 of the Civil Procedure Code upon the ground that the 
plaintiff’s present claim was not barred by that section, because it related 
to a year (1293 fasli) later than the years to which the former litigation 
related. But that Court, accepting the contention of the plaintiff as to 
the conclusive effect of Babu Promoda Charan’ s appellate decree of the 
10th March, 1886, passed in the former litigation, held that the judgment 
furnished conclusive proofs of the plaintiff’s right to the malikana allowance 
and barred the re trial of that issue for the purposes of this suit, and upon 
this ground alone that Court decreed the suit on the 21st August, 1886. 
The view of the law upon which that judgment proceeded was affiimed 
by the lower appellate Court, which also declined to enter into the meiits 
of the case, feeling itself bound by Babu Promoda Charan’s decree of the 
10th March, 1886, i.c., the decree which I have already stated was 
reversed by this Court on the 4th July, 1887. 

The decree of the lower appellate Court in this case relates to an appeal 
which had been preferred to that Court on the 13th September, 1886, and 
that appeal was dismissed by that Court on the 27th November, 1886. 

It is from this last mentioned decree that this second appeal was 
preferred to this Court on the 17th May, 1887, and, being valued at 
less than Rs. 100, it came on for hearing before me sitting as a single 
Judge for disposal of such cases under the Court’s rules of the 11th June, 

1887, and it was under those rules that by my order of the 28th April! 

1888 , I referred the case to a Division Bench consisting of two Judges, 
and the case has accordingly been heard by my brother Straight and 
myself under the learned Chief Justice’s order of the 1st May, 1888. 

In my opinion the case raises grave questions of law with reference 
to s. 12 of the Code of Civil Procedure, as also to the rule of res judicata 
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As defined in s. 13 of that Code, and ifc is with the approval of my 
brother Straight that I think that the case is a fit- one to be referred for 
disposal to a Bsnch consisting of three Judges, [133] and with this re- 
commendation I direct that the case be laid before the learned Chief 
Justice for such orders as he may deem fit to pass thereon as to the 
constitution of the Bench which is to dispose of the case. 

I may, however, add that somewhat cognate questions were consider- 
ed by the learned Chief Justice and myself in the case of Musammat 
Shakina Bibi v. Sheikh Amiran and others (1) and by my brother Straight 
and myself in Musammat Amman Bibi v. Rai Morari Das (2), and that in 
my opinion the exact effect of these cases should be considered when this 
case comes on for hearing before a Bench of three Judges as proposed. 

Straight, J. — I agree. 

By an order passed by the Chief Justice on the 18th May, 1888, the 
case was laid before a Bench consisting of Edge, C. J., and Straight and 
Mahmood, JJ. 

Mr. Amir-ud-din, for the appellants. 

Pandit Bishambhar Nath, for the respondent. 


JUDGMENT. 


MAHMOOD, J. — The facts of this case, so far as they are necessary to 
indicate the points of law which arise therein, were set forth by me in 
my referring order of the 16th May last and I need noc repeat them now. 

In the case of Sita Ram v. Amir Begam (3) I dwelt at some length 
upon the question whether the plea of res judicata was an estoppel pro- 
perly so called, and as such a rule of evidence, or simply a rule of procedure. 
I adopted the latter view, and the distinction ha3 been duly recognised 
bv the Indian Legislature, for we find res judicata enunciated, not in the 
Evidence Act but in the Code of Civil Procedure. S. 13 of that Code 
aims at enunciating the whole rule, and the aim has been substantially 
achieved, though my judgment in the case cited and the judgment of West, 
J., in Bholabhai v. Adesang (4) and the judgment of Melvill, J., in Nilvaru 
v. Nilvaru (5) [154] indicate illustrations of the difficulties which the 

wording of the section still leave open to doubt. . 

The present case furnishes another of these illustrations, and in deal- 
ing with it the most convenient course is to formulate the exact questions 
which have been raised in the course of the argument at the Bar. These 


luestions seem to he the following: — . 

1. Was the trial of this “suit” either by the Court of first instance 

, r bv the lower appellate Court, barred by s. 12 of the Code of Civil 
Procedure, in consequence of the circumstance that the previous litigation 
>etvveen the parties was then pending in this Court as second appeal No. 

)73 of 1886, decided on the 4th July, 1887? 

2 Does this Court’s judgment of the 4th July, 1887, operate as 

udicata. barring either the trial of this “ suit" or of the ‘ iW’ as to v 
her the plaintiff is entitled to the malikana allowance which he failed to 
ecover for the previous years in the litigation which ended m this Court s 

udgment^of the 4^h J y, questions is concerned, it is scarcely 

®trv to .ay that the rule contained in s. 12 of the Code of Cml 


res 
wha- 


/n q A No 51 of 1887, deoided on 6th April, 1888 not reported. 
2 F A. No. 24 Of 1887, decided on 9th May, 1888, not reported. 

(3) 8 A. 324. (4) 9 B ' ^ tS > 6 B • U0> 
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Procedure forms no part of the rule of res judicata, though the reason 
upon which it is based is in some respects similar in principle to the 
doctrine of res judicata. The distinction between the two rules, however, 
is vast. The rule in s. 12 relates to matters sub judice, whilst the rule 
in s. 13 relates to matters which have passed into rem judicatam. The 
one bars only a “ suit ” the other bars both the trial of a “ suit «’ and 
of an “ issue ” subject to their respective conditions. Those conditions 
are not all the same in s. 12 as they are in s. 13, and the wording of the 
two sections as to the distinction is so clear that it is not easy to confound 
the two rules. Now, in s. 12 before the plea can operate as a bar, the 
second suit must not only raise the same issue as that in the former suit 
still pending, but it must be for “ the same relief. ” 

The former litigation sought recovery of the malikana allowance for 
the years 1290, 1291 and 1292 fasli. In the present case the relief prayed 
for is the recovery of malikana for the year 1293 fasli. [155] The “ issue ” 
as to the right of malikana is no doubt the same as that in the former 
litigation ; but the relief is not the same, for the cause of action is different 
and the subject-matter is the malikana for the year 1293 fasli which 
accrued after the institution of the former suit. The object of the rule con- 
tained in s. 12 of the Code is to prevent Courts of concurrent jurisdiction 
from simultaneously entertaining and adjudicating upon two parallel litiga- 
tions in respect of the same cause of action, the same subject-matter and 
the same relief. The policy of the law is to confine the plaintiff to one 
litigation, thus obviating the possibility of contradictory verdicts by two or 
more Courts in respect of “ the same relief .” For instance, if, in the present 
case, the earlier litigation had related to the malikana for 1293 fasli, the 
present “ suit ” would have been barred by s. 12 of the Code on account of 
the pendency of the earlier litigation. I use the word pendency as distin- 
guished from that state of things when matters in controversy have passed 
the stage of lis pendens and have become res judicata by final adjudication. 

Under this view of the law it is clear that the present “suit,” which 
was instituted on the 8th June, 1886, for recovery of the malikana for 
1293 fasli, was not barred under s. 12 of the Code, in consequence of the 
previous suit which related to the malikana for the earlier three years, the 
relief prayed for not being the same. This view seems to me to be some- 
what similar to the conclusions, if not also the principles of the ruling of 
the Calcutta High Court in Bissessur Singh v. Gunput Singh (1). And 
I may add that it would be a most unsatisfactory rule of law to hold that 
the pendency of a litigation connected with the rent, malikana or any other 
demand for one year should bar a suit for a subsequent year ; for if such 
were the rule, the prolongation of the earlier litigation might result in 
barring the later suit by lapse of the limitation period. 

The distinction which I have explained between the rule contained 
ins. 12 and the rule of res judicata as enunciated in s. 13 of the Code 
leads me to the second question as formulated by me, namely, whether the 
trial of the issue as to the plaintiff’s right of m'alikanat 156j is barred as 
res judicata, in consequence of this Court’s judgment of 4th July, 1887 
which terminated the earlier litigation (S. A. No. 973 of 1886). 

It was not disputed at the Bar that that judgmeut has become “ final” 
within the meaning of s. 13 of the Code. The effect of that judgment was 
to reverse the lower appellate Court’s decree of the 10th March, 1886 and 
to dismiss the plaintiff’s suit for the malikana of the previous years to 
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which that litigation related, upon the ground that the plaintiff had failed 
to prove his title to recover any malikana allowance. 

Now. there can be no doubt that for purposes of res judicata it is not 
essential that the subject-matter of the litigation should be identical with 
the subject-matter of the previous suit of which the adjudication is made 
the foundation of the plea, which plea, as I have already said, is extensive 
enough to bar a suit as well as the re-trial of an issue. The distinction 
between the two aspects of the plea must not be lost sight of, for it is of 
special significance in cases of recurring liabilities such as the present. 
Tne general rule of law may be briefly stated to be that where a recurring 
liability is the subject of a claim, a previous judgment dismissing the suit 
upon findings which fall short of going to the very root of the title upon 
which the claim rests, cannot operate as res judicata, but if such previous 
ju lgm 9 nt does negative the title itself, the plaintiff cannot re-agitate the 
same question of title by suing to obtain relief for a subsequent item of 
the obligation. The rule is recognised both in England and in America, 
and is well illustrated by the American writers. Mr. Bigelow, in his 
well-known work on the law of estoppels (p. 45) referring to cases in 
which there has been no supervenient change in the relative position of 
the parties, goes on to say: — “Judgment based solely upon the validity 
of the demand and not upon facts in avoidance, such as payment or 
compromise, would doubtless operate as a bar. In the case of an action 
on a debt due by instalments, as for example on a promissory note, judg- 
ment against the validity of the main obligation itself would preclude the 
obligee from suing upon any of the instalments ; but an adverse judgment 
[157] based upon grounds relating merely to a particular instalment sued 
upon could not in principle bar an action on another of them.’ 

The same is the rule approved in Indian cases by the highest tribu- 
nals when such questions usually arise as to the amount of rent payable 
by the tenant, rent being of course a recurring liability. Perhaps the 
most important case enunciating the principle that identity of the subject 
matter of a suit is not an essential condition precedent to the applieamlity 
of the rule of res judicata , is the case of The Rajah of Pittapur v. Sri 
Rajah Rau Buchi Sittaya Garu (1), where their Lordships of the Privy 
Council, held, that, although the subsequent suit related to dillerent 
pronertv, a previous adjudication as to adoption, such adoption being a 
necessary element of the plaintiff’s title, operated as res judicata barring 
the re-agitation and re-trial of the same issue in the subsequent litiga- 

The principle seems to me to be fully applicable to the point argued 
in the present case, and I hold that if in the previous litigation any final 
adjudication as to the plaintiff’s absence of title to receive malikana has 
been arrived at, the mere circumstance that that adjudication relate 
claim of malikana for the earlier years will not prevent the application ot 

the rule of res judicata. 

This then is the first step leading to the real difficulty in the case. 
What has been argued for the plaintiff-respondent in this case is that on 

fihh Tune 1836 when the present suit was instituted, there aid no 
exfst an v such' /^ adTudication as would bar the trial of the smt or the 
issue, for the lower appellate Court's decree of the 10th March, 189 . m 
the former litigation was then still liable to second appeal, wluch aPP® 

indeed preferred on the 21st June, 1886, that is, about a fortmgbt 


was 
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after the institution of the suits. It has been contended on the basis of 1888 
this circumstance that the last sentence of Explanation IV of s. 13 of the Nov. 10. 

Oivil Procedure Code requires us to hold that the rule of res judicata is 

wholly inapplicable to this litigation, because the previous adjudication Appel- 
at the date of the action was not final for the purpose of the plea. At the LATE 
same time it has been contended on behalf of the plaintiff-respondent, as ^ivil 

[ 158 ] an alternative argument, that if at the date of the institution of this * 

suit the rule of res judicata was applicable thereto, the lower appellate 11 A. 148 = 
Court’s judgment in the previous litigation, namely the judgment of the 9 A.W.N. 
lOch March, 1886, which decreed the plaintiff’s suit, stood unreversed and (1889) 42 = 
was therefore final for the purpose of res judicata ; and that therefore both 13 Ind. Jur. 
the Courts below acted rightly in dealing with that adjudication as final 309, 
in favour of the plaintiff’s right to malikana and in decreeing this suit 
irrespective of this Court’s judgment of the 4th July, 1887, which at the 
time] of the institution of the present suit, or at the time when the Courts 
below were dealing with this case, had not come into existence. 

Upon these alternative arguments it has been contended that one 
of two courses is open to us, either to uphold the lower Court’s decrees 
decreeing this suit or to set aside those decrees and remand the case for 
trial de novo on the merits under s. 562 of the Code of Civil Procedure, 
since both the Courts below having dealt with the judgment of the 10th 
March, 1886, as conclusive, have declined to try this suit upon the merits. 

This argument raises two points for determination as matters of legal 
principle. 

The first is, whether a judgment liable to appeal and which has not 
yet been appealed from, or an appeal from which is actually pending, can 
operate as res judicata during the interval preceding the appeal and the 
period during which the appeal is pending in a higher tribunal. This 
question distinctly arises in this case, because on the 8th June, 1886, 
when this suit was instituted, Babu Promoda Charan’s decree of the 10th 
March, 1886, was liable to appeal, and was actually appealed on the 2.1st 
June, 1886. 

I am of opinion that under such circumstances the decision of the 
10th March, 1886, on which both the Courts below have relied for apply- 
ing the rule of res judicata as barring the trial of the issue as to the plaintiff’s 
right of malikana, cannot be regarded as “ final" within the meaning of 
s. 13 of the Code of Oivil Pro-[159]cedure. The latter part of the Explana- 
tion IV of that section has been framed in somewhat unspecific language, 
and runs as follows : — 

“ A decision liable to appeal may be final within the meaning of this 
section until the appeal is made.” 

The language of the section is silent as to what happens when an 
appeal has been preferred ;and no doubt much depends upon the interpre- 
tation of two vague words may" and until" as they occur in the sentence 
which I have just quoted. I may perhaps say that more has been aimed 
at by that sentence than the lew words of which that sentence consists 
oould oonvey. What has been left unsettled by that sentence is the diffi- 
culty pointed out by a juristic Judge of such eminence as Mr. Justice 
Holloway of Madras in Sri Raja Kakarlapudi Suriyanarayanarazu Garu 
v. Ghollamkuri ChcLlamma (1) when that learned Judge said : — 

In the lower Court it seems to have been taken for granted that 
the former judgment oould not be conclusive because an appeal was 

(1) 5 M. H. O. R. 176. 
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pending. This is not in accordance with English law, as the judgment on 
the rejoinder in Doe v. Wright (1) shows. It would, however, be perfectly 
sound doctrine in the view of other jurists ( Unger Oct. Priv. Ptecht , II, 
603, Sav. Syst., 297, Seq. Waihier , II, 549). As an Englishman I should 
be sorry to invite a comparison between the reasons given by these great 
jurists for their and those embodied in the English cases for the contrary 
doctrine.” 

Not happening to be an Englishman myself, I may, though a mem- 
ber of the English Bar, respectfully regret that the learned Judge in 
delivering his judgment refrained from stating the comparison which he 
indicated. Such a comparison might have been useful in obviating the 
vagueness of the latter part of Explanation IV of s. 13 of the Civil Proce- 
dure Code, which vagueness has given rise to one of the difficulties in this 
case. And it is because of that difficulty that I feel myself free to put 
the best interpretation I can upon that sentence, so as to bring it in accord 
with what I regard as proper juristic reasons. 

[160] I hold, so far as my knowledge of English law is concerned, 
that the point now under consideration is not settled by any long course 
of decision in England or India. Nor, as I have already indicated, has 
the Legislature in framing Explanation IV of s. 13 of the Code of Civil 
Procedure removed the doubt. As Mr. Justice Holloway has pointed out, 
the view of continental jurists is that judgments still liable to appeal and 
those that have actually been appealed from, the appeal being still pend- 
ing, cannot operate as furnishing basis for the rule of res judicata. 
Pothier has devoted a whole chapter to the discussion of the subject (Law 
of Obligations, translated by Mr. D. Evans, vol. I, p. 534), and he points 
out that“ a judgment to have the authority, or even the name of res 
judicata , must be a definitive judgment of condemnation or dismissal. 
A provisional condemnation then cannot have either the name or the 
authority of res judicata , for, although it gives the party obtaining it a 
right to compel the opposite party to pay or deliver provisionally the 
money or things demanded, it does not put an end to the cause, or form a 
presumption juris et de jure that what is ordered to be paid or delivered 
is due, since the party condemned, after satisfying the sentence, may be 
admitted in the principal cause to prove that what he was ordered to pay 
is not due,” and consequently to obtain a revocation of the judgment. 
He then points out that judgments still liable to appeal stand, for the 
purpose of res judicata , on the same footing as provisional judgments, and 
that the effects of such judgments “ are only momentary and cease as soon 
as an appeal is made. This is the case even where the sentence ought to 
be executed provisionally, notwithstanding the appeal, for such execution 
only gives the sentence the effect of provisional judgments, which, as we 
have already mentioned, have not the authority of res judicata » 

I hold that the views thus expressed by Pothier and, as Mr. Justice 
Holloway has indicated, adopted by other continental jurists as to the 
doctrine of res judicata, are consistent with the interpretation which ! 
place upon Explanation IV of s. 13 of the Code of Civil Procedure in 
relation to the authority of judgments still liable [16lJ to appeal. Sued 
judgments are not definitive adjudications. They are only provisional, and 
not being final cannot operate as res judicata. Such indeed seems to 
the view adopted by the learned Judges of the Bombay High Courc when 
they slid in Nilvaru v. Nzlvaru (2), “ We consider that when t he 

(1) 10 a7& E. 763. (2) 6 B * U0 - 
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judgment of a Court of first instance upon a particular issue is appealed 
against, that judgment ceases to be res judicata and becomes res sub 
judice .** 

In this case therefore, both the Courts below were wrong in law in 
holding that the previous judgment of the 10th March, 1886, which at 
the date of the institution of this suit was still liable to appeal, and which 
at the date of the decision of this suit by the first Court, as also at the 
date of the decision by the lower appellate Court, was the subject of a 
second appeal pending in this Court (S. A. No. 973 of 1886) could operate 
as res judicata in favour of the plaintiff in regard bo his title as to the 
malikayia. 

If the difficulty of the case rested here, the proper decision of this 
appeal would, of course, be to decree this appeal and, setting aside the 
decrees of both the Courts below, to remand the case to the Court of first 
instance for trial upon the merits. But the matter requires consideration 
of the effect of my judgment in the former litigation, dated the 4th July, 
1887. That judgment, as I have already said, did not exist when this suit 
was filed (8th June, 1886) ; it did not exist when first the Court decreed 
the plaintiff’s claim (21sb August, 1886) ; it did not exist when the appeal 
was preferred to the lower appellate Court (13th September, 1886) ; it did 
not exist when the appeal was dismissed by the lower appellate Court 
(27th November, 1886), on the ground of Babu Promoda Charan’s decree 
of 10th March, 1886, which was reversed by my judgment. Nor did my 
judgment exist when this second appeal was preferred (17th May, 1887), 
the result being that both the appeal (S. A. No. 973 of 1886) in the former 
litigation and this appeal were pending at the same time in this Court till 
my judgment in the former case was passed on the 4th July, 1887. 

[1623 The question then is, what are we to do now in this case ? Are 
we to accept my final judgment of the 4th July, 1887, (which terminated 
the former litigation) as res judicata , for purposes of dismissing this suit ? 

The question relates to the scope of the maxim 'pendente lite nihil 
innovetur. That the maxim governs alienations pendente lite cannot be 
doubted. Does it also relate to adjudications which have taken place 
during the pendency of one litigation in another litigation which, though 
commenced before , had not terminated when the present litigation was 
begun ? 

So far as I am aware, this exact question has not been settled by any 
definitely authoritative decision in England or in India. I am therefore 
not hampered by any case law on the subject, and feel myself free to adopt 
such views as I consider most consonant with legal principles. 

It seems to me that the main object of the doctrine of res judicata is 
to prevent multiplicity of suits and interminable disputes between litigants, 
ne autem lites immortales essent , dum litigantes mortales sunt. This say- 
ing of Voeb is in accord with the maxims nemo debet bis vexari pro una et 
eadem causa , and the broader maxim interest reipubliccz ut sit finis litium. 
This being so, the doctrine, so far as it relates to prohibiting the re-trial 
of an issue, must refer not to the date of the commencement of the litiga- 
tion, but to the time when the Judge is called upon to decide the issue. 
For even in cases where the Judge has commenced the trial of an issue 
which is also an issue in a pending litigation, a final judgment pronounced 
meanwhile in such previous litigation by a competent Court (the identity of 
parties and other conditions being satisfied) should operate as res judicata 
preventing the Judge dealing with the later litigation from adjudicating 
differently. If this is not done, it seems to me that the evil against which 
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res judicata aims would not be removed and the doctrine itself would be 
defeated. So far as the justification of this view from the provisions of the 
Civil Procedure Code is concerned, I may say that the rule contained in 
s. 13 is not [163] limited to the Courts of first instance, that it applies 
equally to the procedure of the first and second appellate Courts by reason 
of ss. 582 and 587 respectively, and, indeed even to miscellaneous pro- 
ceedings by reason of the general provisions of s. 647 of the Code. 

Applying these views to the present case, the argument for the 
plaintiff-respondent, whilst conceding that my judgment of the 4th July, 
1887, has become final , requires us either to hold, in spite of that judg- 
ment, that the plaintiff is entitled to the malikana right which that 
judgment negatived, or to remand the case for trial of an issue which 
in a litigation between tbe same parties has already been settled against 
the plaintiff by a final adjudication. 

I do not think that either of the alternatives suggested on behalf of 
the plaintiff-respondent can be adopted. We cannot to-day. when we are 
called upon to decide the issue as to the plaintiff’s right of malikana , 
ignore my final judgment of the 4th July, 1887, which negatived that right 
in a previous litigation between the parties. Under the exigencies of the 
case, what the two lower Courts might have done is of no consequence, so 
far as the disposal of this appeal is concerned. They have acted irregu- 
larly in accepting Babu Promoda Charan’s decree of 10th March, 1886, as 
a final adjudication, which has already been shown to be wanting in the 
requisites of a final adjudication within the meaning of Explanation IV 
of s. 13 of tbe Code. But so far as we are concerned in this case, we 
cannot ignore my judgment of the 4th July, 1887, nor can we remand the 
case for re-trial of the very issue which that judgment finally decided 
against the plaintiff’s right of malikana. 

I do not think that the law contemplates any such results. And 
after full consideration of the matter, I am glad to agree in tbe view 
which I understood tbe learned Chief Justice and my brother Straight to be 


inclined to adopt at tbe hearing, that for the purposes of disposing of this 
appeal we must regard my judgment of the 4th July, 1887, as conclusive 
against the plaintiff’s right of malikana claimed in this suit, and that we 
should decree this appeal, [164] and setting aside the decrees of both the 
Courts below, dismiss the suit with costs in all the Courts. 

I would order accordingly. 

Edge, C.J. — I concur. 

Straight, J. — So do I. , _ „ _ 

Appeal allowed. 
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Ajaib Nath and others ( Defendants ) v. Mathura Prasad 

(Plaintiff).* [12th November, 1888.] 

Pre-emption — Mortgage by conditional sale —Foreclosure —Regulation XVII of 1806 

Suit by mortgagee for possession -Compromise and decree thereon — Mortgagee accept 
ing part of the property in suit — Suit for pre-emption — Pre-emptor not asserting or 
proving validity of foreclosure proceedings — Pre-emptor' s title referred to date of 
compromise and decree — Pur chase -money — Acquiescence of pre-emptor in transfer. 

The mortgagee under a deed of conditional sale executed in 1878 took foreclosure 
proceedings under Rjgulation XVII of 1806, and, the year of grace having expired, 
a foreclosure proceeding was recorded oa the 18th September, 1882, declaring the 
mortgage to have been foreclosed. In August, 1885, the mortgagee instituted a 
suit for possession of the mortgaged property. On the 19th September, 1885, the 
suit was compromised, the mortgagee accepting a pirt of the mortgaged property 
and relinquishing the remainder. A decree was passed in the terms of the com- 
promise. Subsequently, a suit for pre-emption was brought against the mort- 
gagor and mortgagee to enforce pre-emption in respect of the alienation. The 
plaintiff claimed to pre empt the whole of the property to which the deed of 1878 
related, including the portion relinquished by the conditional vendee under the 
compromise and decree of the 19th September, 1885. 

Held that although, upon the expiration of the year of grace, the ownership of 
mortgaged property vested in a conditional vendee even though ho might not 
have obtained v a decree establishing or declaring his right, and the right of pre- 
emption acorued on the date when the conditional sale thus became absolute, 
yet foreclosure proceedings under the Regulation, being of a purely ministerial 
character, were not conclusive or even prima facie evidence in a subsequent 
litigation against the conditional vendor that a valid foreclosure had been duly 
effected ; that strict observance of the requirements of the Regulation were condi- 
tions precedent to the right of foreclosure ; and that, in the present case, as the 
plaintiff had not asserted or attempted to prove that all those requirements had 
been fulfilled so as to result in an actual (165J foreclosure and consequent 
accrual of pre-emption at the end of the year of grace, no foreclosure was shown 
to have taken place prior to the compromise of the 19th S-iptembar, 1885, and 
the plaintiff's right of pre-emption accrued on and must be referred to that date, 
and consequently extended only to the property to which the compromise related.' 
and the price payable by the plaintiff was the amount specified in the compro- 
mise. Bhadu Mahomed v Radha Churn Bolia (1), Sheodeen v. Sookit (2), and 
Towakkul Rai v. Lachman Rai (3) distinguished. Norentier Narain Singh v. 
Dwxrka Lai Mundur (4) Madho Prashad v. Qajadhar i5), Sitla Bakhsh v. Lalta 
Prasad (6) and Jagat Singh v. Ram Bakhsh (7) referred to. 

Acquiescence in a mortgigo by conditional sale does not involve relinquishment 
of the right of pre-emption upon the conditional sale eventually becoming 
absolute. 

[Appl., 14 A. 405 (411, 412); R., 134 P. R. 1889; 48 P. R. 1902.] 

The fates of this oase are fully stated in the judgment of the Court. 
The Hon. T. Conlan and Munshi Rani Prasad, for the appellants. 

Mr. G. Dillon and Munshi Sukh Ram, for the respondent. 
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JUDGMENT. 

M.AHMOOD, J. — All these appeals are connected together aud have 
arisen out ot the same set of faots and litigation. 

• Second Appeal, No. 1288 of 1887. from a decree of C. Mellor, Esq., District Judge 
of Gorakhpur, dated the 25th Juno, 1887, modifying a dooree of Maulvi Shah Ahmad 
ullfth Khan, Subordinate Judge of Gorakhpur, dated the 23rd March 1837 

(1) 4 B. L. R. A. O. 219. (2) S. D. A. N. W. P. 1864. vol. I. p. 624 

(3) 6 A. 344. (4) 5 I. A. 18. (5) 11 I. A. 186 

(6) 8 A. 888. „ (7) 7 A. W. N. (1887) 233. 
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In each of the villages Simra aad Mahadewa three persons owned an 
eight pies share, and they executed three separate bai-bil-wafa mortgages 
in respect of their respective shares in both of the villages in favour of 
Sheodin Misr, on the 15th June, 1878. 

The first mortgagor was Sital (now represented by Bodil, Ramcharit 
and Bhagmani), the second was Binda Prasad, and the third was Janki 
(now represented by Badri). 

On the 22nd September, 1880, the mortgagee Sheodin took foreclosure 
proceedings under s. 8 of Regulation XVII of 1806 in respect of every one 
of the three mortgages, and the year of grace required by that Regulation 
having expired, a foreclosure proceeding was recorded on the 18bh September, 
1882, declaring the mortgages by conditional sale to have been foreclosed. 

On the 20bh August, 1885, the mortgagee Sheodin instituted three 
distinct suits for possession of tbe mortgaged properties, each [ 166 ] suit 
relating to each of the three bai-bil-wafa mortgages above-mentioned respec- 
tively. The suits were, however, compromised on the 19bh September, 
1885, and the learned Judge of the lower appellate Court has found that 
“ at the time of the compromise the amount of the debt due on the first 
bond (the original consideration of which was Rs. 782-4-0) had amounted 
to Rs. 1,051-8-0 ; similarly the debt due on the second bond (original 
consideration Rs. 595), amounted to Rs. 1,062, and that of the third bond 
(original consideration Rs. 461-7-0), amounted to the sum of Rs. 824-11-0. 
The compromise was to the effect that the vendee had accepted in each 
case 8 pies in mauza Simra and 4 pies in Mahadewa in full payment, and 
had agreed to release 4 pies of Mahadewa in each case. Decree was given 

in terms of the compromise.” . .... 

The transactions above-mentioned have resulted in this litigation, 

initiated by two sets of pre-emptors in respect of each of the three bai-bil- 
wafa mortgages above-mentioned. 

The first set of pre-emptors are (l) Ajaib Nath, (2) Kunjbehari, 
(3) Brijmohan, who jointly instituted three separate suits in respect of 
each of the three alienations. These three suits were instituted on the 
8th September, 1886, against the heirs of the conditional vendors and 


Sheodin, the vendee. „ _ 

Similarly on the 2nd November, 1886, Mathura Prasad instituted 

three rival suits for enforcement of pre-emption in respect of the same 

There were thus two rival pre-emptive suits in respect of each 
alienation, and the rival pre-emptors were alternately impleaded as 
defendants to each other’s suits— a procedure which is in conformity wit 
the principles upon which the rulings of this Court in Kashi Nath v. 
Mukhta Prasad (1) and Hulasi v. Sheo Prasad ®) proceed. 

The Court of first instance in dealing with the contentions of the 
parties, held that the right of pre-emption as claimed jj^ld not accrue , tiU 
fnrpiplosu-e of the mortgage by conditional sale ; that [167] the foreclosure 
proceedings were in a state of suspense” till the mortgagee Sheodin obtain? 
ed a decree for foreclosure on the compromise of 19th September 1885 . 
that since under that compromise roreclosure took place in respect of 8 p 
, • oj mra an d only 4 pies share in mauza Mahadewa to the exclusion 

of ^he remaTning 4 pies share in the latter village which had deen reserved 

bv the compromi se from foreclosure, such reserved 4 pies share was not 

subject to pre-emption. That Court therefore decreed th e pre-emptive 
— (2) 6 A. 456. 


(1) 6 A. 370. 
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suit onlv in respeot of 8 pies share in Simra and 4 pies share in Mahadewa, 
allotting three shares to the three plaintiffs, Ajaib Nath, &c., and one 
share to their rival pre-emptor Mathura Prasad — a procedure in conform- 
ity with the ruling of this Court in Jai Ram v. Mahabir Rai (l) where 
it was held that where there are rival suits for pre-emption the rights of 
the rival pre-emptors are to be taken as equal per capita with reference to 

the number of the pre-emptors and not with reference to the extent of 
their shares in the village. 

As to the price payable by the pre-emptors, the first Court held, that 
the full amounts due on the three mortgages at the time of the compromise 
of 19th September, 1885, furnished the proper standard of calculation. 

In accordance with these findings the first Court decreed all the six 
suits, and, taking each couple of rival suits, framed decrees upon the 
principles explained by this Court in Kashi Nath v. Mukhta Prasad (2), 
enabling each set of rival pre-emptors to obtain a proportionate share of 
the pre-empted property, and in default of either set of pre-emptors, to 
pre-empt the whole property. 


From the first Court s decrees no appeal appears to have been prefer- 
red to the lower appellate Court by the rival pre-emptor Mathura or by 
Sheodin, vendee, or by any of the vendors, and these parties must, 
therefore, be taken to have accepted the first Court’s decree. 

The pre-emptors Ajaib Nath, Kunjbehari and Brijmohan, however, 
appealed to the lower appellate Court, contending that the [168] first 
Court had wrongly excluded the 4 pies of Mahadewa which had been 
reserved from foreclosure under the compromise of 19th September, 1885 
from their pre-emptive claim ; that the rival pre-emptor Mathura had by 
acquiescence lost his right of pre-emption : that the price found by the 
first Court was excessive, since the vendee Sheodin was entitled only to 
such as was due on the three bai-bil-wafa mortgages at the expiry of the 
year of grace, and not to any sum as interest for the subsequent period 
On the other hand, Mathura, the rival pre-emptor, who was impleaded as 
respondent in all the six appeals, filed objections under s. 561 of the Civil 
Procedure Code claiming a preferential right of pre-emption, and contending 
that the first Court should have allotted shares to the pre-emptors not per 
capita , but with reference to the extent of the shares of each pre-emptor 
in the village. 

The lower appellate Court disallowed all these contentions with the 
exception of that relating to the 4 pies share of Mahadewa in respect of 
which the first Court had dismissed all the pre-emptive suits The 
lower appellate Court held that “ as the conditional vendors failed to 
redeem within the year of the grace, the sales on the expiration of that 
year became absolute. From that moment the vendee could have claimed 
to be put in possession of the whole of the propertv entered in the condi- 
tional deed. The pre-emptor was entitled to claim whatever the vendee 
could claim, and it was out of the power of the vendor and vendee to make 

any change in the conditions of the contract which could affect the riehts 
of the pre-emptor. 

For this opinion the learned Judge relied on a ruling of the Calcutta 

H l? h Mahomed v. Badha Churn Bolia (3) and an old 

ruling of the Agra Sadr Court in Shcodecn v. Sookit (4) which go to show 


(!) 7 A. 720. (2) 6 A. 870. 

(4) N. W. - . S. D. A. R. 1864, Vol. I, p. 624. 


(8) 4 B. L. R. a. C. 219. 
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that when pre-emption has once accrued, no subsequent dissolution of the 
sale can affect the pre-empbor’s right of pre-emption. Following these 
rulings, the learned Judge decreed the three appeals of Ajaib and others 
(Nos. 32, 33 and 34) as far as they related to the reserved 4 pies of Maha- 
dewa, and accordingly [169] modified the first Court s decrees in those 
three cases by declaring that Ajaib and others were entitled to get posses- 
sion of three-fourths of 8 pies in Mahadewa and not of 4 pies only as 
decreed by the first Court. 

The three appeals of Ajaib, &c., (Nos. 29, 30 and 31) which had arisen 
from the suits in which their rival pre-emptor Mathura was plaintiff, were 
dismissed by the learned Judge with the exception of a small modification 

as to costs. 

In this Court three sets of appeals have been preferred, each set 
consisting of three appeals. 

Appeals Nos. 1288. 1290 and 1291 have been preferred by Ajaib and 
others, &c., and relate to the decrees in the three pre-emptive suits in 
which their rival pre-emptor Mathura was plaintiff. The second set of 
appeals, namely. Nos. 1286, 1287, 1289, have also been presented by them 
and relate to the decrees in the suits in which their rival pre-emptor 
Mathura was a defendant and they themselves were plaintiffs. 

The third set of appeals, Nos. 1342, 1343 and 1344, have been prefer- 
red by the vendors and are restricted to complaining of so much of the 
lower appellate Court’s decree as allowed pre-emption in respect of the 4 
pies share of Mahadewa which had been expressly reserved for them by 
the compromise of the 19th September, 1885. 

Such then being the nature of the entire litigation which these nine 
connected appeals present to me, and having heard them all, I think it will 
be convenient to dispose of the six appeals of Ajaib and others together, 
as they have been preferred upon the same grounds of appeal and raise 
the same points for decision. They are further connected together 
because in all of them the rival pre-emptor Mathura, being respondent, 
has Dreferred objections under s. 561 of the Civil Procedure Code, contend- 
ing that his right of pre-emption is preferential to that of Ajaib and others, 
and suits of the latter should therefore have been dismissed by the lower 


Courts. , 

The first and the most important question in the case, however, has 

been raised by the three appeals of the vendors, namely, appeals 1.1 
Nos 1342 1343 and 1344. The question is whether the lower appellate 
Court was right in holding that under the circumstances of this case the 
right of pre-emption could be claimed by either set of rival pre-emptors 
in* res Dec t of the 4 pies share in Mahadewa which had been released from 
the foreclosure by the mortgagee Sheodin under the terms of the compro- 
mise of the 19th September, 1885. ....... 

Mr Toaindro Nath Chaudhri who has appeared on behalf of tne 
appellants- vendors has argued that the original bai-bil-wafa mortgages 
P P fV ._ l^f-h Tune 1878. having been executed whilst Regulation XVII of 

? 80 b was ^ fo-;, tho,e mortgages could not be foreclosed without due 
performance of the prelim y absolute, that the foreclosure 
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pre-emption m respect of the 4 pies share of Mahadewa which that 
compromise released from foreclosure and reserved for the mortgagors. 

. er baud, Mr. Ram Prasad who has ably argued these cases 

on behalf of his clients Ajaib and others, has contended that a foreclosure 
decree is not a condition precedent to rendering a bai-bil-wafa mortgage 
absolute under Regulation XVII of 1806. and that such conditional salts 
became absolute ipso facto by the mere lapse of the year of grace after 
proceedings have been taken under s. 8 of the Regulation. Upon this 
contention the learned pleader argues that the foreclosure proceedings taken 
by the mortgagee Sheodin by his applications of the 22nd September, 1880 
and which terminated in the foreclosure rubkari of 18th September 1882 
were sufficient to make the sales absolute at the expiry of the year of grace! 
that at that time the right of pre-emption accrued to the pre-emptors in 
respect of the whole of the properties, and such right of pre-emption could 
not be defeated or restricted by any subsequent act of the mortgagor and 
mortgagee such as the compromise of 19th Septem-[l7ljber 1885 
and that therefore the vendors-appellants are precluded from question- 
ing the propriety of the foreclosure proceedings of 18th September, 1882. 

I am of opinion that both these contentions go much too far in the 
direction at which they aim. In the case of Tawakkul Rai v. Lachman 
Uai U;, I stated my reasons and authorities for holding that on the 
expiration of the year of grace allowed by Regulation XVII of 1806 the 
ownership of the mortgaged property vests absolutely in the mortgagee 
even though he might not have obtained a decree establishing or declaring 
bus «gbt, and that for purposes of pre-emption the date at which the 
conditional sale thus becomes absolute is the period of the accrual of pre- 
emption and cannot be effected by any foreclosure proceedings which mav 
subsequent to such accrual.be taken by the mortgagee. I still adhere to 
the same views, and while they, on the one hand, answer Mr. Chaudhri's 
contention as to the necessity of a foreclosure decree, they on the other 
hand, preclude Mr. Rain Prasad's contention that foreclosure proceedings 
such as the rubkar of 18th September, 1882, are conclusive or binding in 
any sense upon the vendors when the question is litigated whether or not 
a valid foreclosure has taken place. Such proceedings are of a purelv 
ministerial character, and far from being conclusive are not even prima 
facte evidence of foreclosure having been duly effected. This matt-Ar 
settled by the ruling of the Privy Council in Nor cider Narain Singh y. 
JDwarka Lull Mundur ( 2). Again, their Lordships in Madho Prasad v 
Gajadhar (3) nave laid down that the provisions of s. 8 of Regulation 

X V ° h ' fr ,T ^ dlreot ° ry buc imperative as conditions pre- 
cedent to the right of foreclosure itself. How strict an observance of 

those requirements is necessary has been well stated by my brother 
Straight in Sitla Bakhsh y. Lalta Prasad (4) in observations wfth which 
I so entirely concur that they leave nothing for me to add. 

Now suoh being the law, no attempt has been made by Mr Bam 
Prasad S clients Ajaib and others, pre-emptors. either to assert or 
^f 17 i 2 uM Pl « Ve r tba f f ° ro ° °sure proceedings which ended in the rubkar 

d b ° 10 ! QbO1 ' A 8 . 82, a11 the requirements ol the Regulation were 
satisfied, so as to result ,u an actual foreclosure at the expiry of the year of 

grace. The Court of hrst instance disregarded those proceedings folding 

them to be in a state of suspense." which phrase I understand to meaf 

that actual foreclosure had not taken place. 1 cannot help feeling Tba“ 


(1) 6 A. 344. 


(2) 6 I. A. 18. 


(3) 11 I. A, 186. 


(4) 8 A. 386, 
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the learned Judge of the lower appellate Court in dissenting from the first 
Court’s views upon this point had not present to his mind the exact and 
stringent requirements of the law of foreclosure und^r the Regulation, and 
that he took it for granted that because the foreclosure proceedings of the 
18bh September, 1882, had been recorded, therefore foreclosure necessarily 
took place and gave birth to the plaintiff’s right of pre-emption in respect 
of the alienations. He assumes that the sale became absolute by the 
mere expiry of the year of grace. 

Not only is this assumption unwarranted by the circumstances 
of the case, but the fact that notwithstanding the expiry of the year of 
grace the mortgagee, Sheodin, neither acquired possession nor sued for fore- 
closure till the 20bh August, 1885, points to quite the opposite conclusion. 
It was on that day that he instituted his. regular suits for possession 
against the vendors, and it was in that litigation that the compromise 
of the 19th September, 1885, was entered into declaring 8 pies of mauza 
Simra and 4 pies of Mahadewa to have passed to the mortgagee in full 
proprietorship, to the exclusion of the remaining 4 pies of Mahadewa 
which was released by the mortgagee and reserved by the mortgagors. 

It has, indeed, been asserted in this litigation that these proceedings 
were all fraudulent and collusive with the object of defeating the plaintiffs 
right of pre-emption. But no circumstances have been proved which 
would in law even amount to the indicia of fraud or collusion. The plain- 
tiffs’ right of pre-emption, if their theory of foreclosure proceedings, oi 
1880, were correct, would have been asserted before, at least, the suit o 
the 20i h August, 1885 ; but, far from such being the case, it is not shown 
that any such assertion of pre emption was made till after the compromise 
of 19th [173] September, 1885. Indeed, even after that compromise the 
plaintiffs waited more than a year before claiming pre-emption. 

I am, therefore, of opinion that till the compromise of 19bh September, 
1885, no foreclosure of the bai-bii-waja mortgages is shown to have taken 
place, that the compromise is not shown to be other than a bona fae 
transaction, that the plaintiffs’ right of pre-emption must be referred to 
that date, that since by that compromise foreclosure took place only in 
respect of 8 pie 3 of Simra and 4 pies of Mahadewa to the exclusion of the 
remaining 4 pies of the latter village, no right of pre-emption accrued to 
the plaintiffs in respect of such reserved 4 pies share of Mahadewa. And 
it follows that the lower appellate Court acted erroneously in interfering 
with the first Court’s decree in this respect, also that the two rulings 
Bnadu Mahomed v. Badha Charan Bolui (1), Sheodin v. Sookit U) o 
which the lower apnellate Court has relied have no application tc ► the 
facts of this case. In those cases the sales were absolute, the right or 

pre-emption had been asserted, and the question was whether subsequent 
dissolution of the sale could affect, the pre-emptor s right. The result ot 
these views will be that I shall decree the three appeals of tne vendors 
aDDellants, namely, appeals Nos. 1342, 1343, 1344. 

These findings simplify the disposal of the grounds urged in the six 

appeals of Ajaib Nath, Kunjbehari and Brijmoban, who throughout this 
litigation have shown themselves unwilling to take a reasonab e vi w ^ 
thflir riehb of pre-emption. They have been endeavouiin 0 nob 
prevent their rival pre-emptor Mathura from having bis share of £ 0 
emptive right but also to oust the orig inal proprietors from the 4 pies 

" (2) 8. D« A. N. W. P. R- 1864, Vol. I, P* 624, 
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! n ?* ahad0wa w hioh even the mortgagee Sheodin saved from foreclosure 
by the compromise of 19bh September, 1885. 

' I? . he . firs . fc 6 round urged in supnort of their appeals is that inasmuch 
as their rival pre-emptor Mathura (who is respondent in all the six appeals) 
was content with the first Court’s decree and did not appeal in respect of 
the 4 pies share of Mahadewa, therefore the [174] entire 4 pies share 
should have been allotted to them in virtue of their right of pre-emDtion. 
After what I have said in respect of the appeals by the vendors in whose 
favour that 4 pies share was reserved, it is wholly unnecessary for me to 
discuss the matter any further, beyond saying that since I have held that 
share to have been rightly excluded by the first Court from these pre- 
emptive claims, neither Ajaib and others nor Mathura can take any portion 
of that reserved share. For the same reasons it is unnecessary to discuss 
the question raised in the second ground common to all these six appeals 
where it is contended that Mathura, respondent, having taken no exception 
to tne amount of the sale consideration adjudicated upon by the first 

Court is not entitled to the benefit of any reduction therein upon the 
appellants case. 

The. thii d ground of appeal, which is also common to all the six 
appeals, is that the respondent Mathura “ having acquiesced in the transfer 
of the shares sued for cannot pre-empt in respect of the same.” This 
ground of appeal was, indeed, abandoned by Mr. Ram Prasad but I will 
dispose of it by simply saying that the plea of acquiescence is based 
entirely upon the circumstance that Mathura was a witness to two out of 
the three bai-bil-ioafa mortgages of the 15th June, 1878 and that the 
lower appellate Court was right in holding that acquiescence in a 
mortgage by conditional sale does not either imply or involve the foregoing 

of the right to pre-empt should the conditional sale eventually become 
absolute. 

There remains only one more ground of appeal, which is limited to 
the three appeals (Nos. 1286, 1287, 1289) to which the vendee Sheodin is 
respondent, and it is against him that the plea aims. In that ground of 
appeal it is urged that the appellants were entitled to pre-empt the pro 
pertv ‘ on payment of the amount due up to the date when the year of 
grace expired and could not he charged with any sum accruing since that 
date.” This plea proceeds of course entirely upon the assumption (which 
I have a ready refuted) namely that the bai-bil-wafa mortgages became 
absolute by reason of the foreclosure proceedings of 1880 and 188? and 
by mating the conditional sales absolute gave birth to the plaintiffs’ 

C H 3 1 QH o Tire plea also assumes that the compromise 

of the 19th September, 1885. .s of no consequence as determining either 
the point of tune when pre-emption accrued or the amount of price which 
must he taken to be the consideration in lieu of which the conditional 
sales became absolute. But I have already said enough to show that there 
is nothing to vitiate theoomprom.se. and both the Courts below have 
concurred in finding that the allegations of fraud as to the amount 
of consideration were not substantiated. Mr. Ram Prasad has relied 
upon my ruling ,n Tawakkul Hat v Lachman Rai (1) where I held that a 
person claiming a right o pre-emption in cases of mortgage by conditional 
sale was hound to pay the entire amount due on such mortgages at the 
time when they became absolute, and that they became absolute a the 
expirati on of th e year of grace requ ired by Regulation XVII of 1806 The 

(1) 6 A. 844 ~ 
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ruling does not help the aopellant’s case, because there the due foreclosure 
of the mortgage according to the requirements of the Regulation was an 
admitted fact, and therefore naturally the period of the expiry of the year 
of grace and the amount due on the mortgage regulated both the fore- 
closure and the accrual of pre-emption, and indeed would also have 
regulated the amount of price payable by the pre-emptor, bad it not been 
that the pre-emptors sued not upon the ground of that foreclosure but 
upon the ground of a subsequent transfer ( vide d. 350 of the report). So 
far as the question of the amount of consideration is concerned, perhaps 
the case most similar to the present is that of Jaqat Singh v. Ram Bakhsh{ 1) 
where pre-emption was claimed in respect of a mortgage by conditional 
sale, foreclosure proceedings had been taken, a suit for possession had 
been instituted by the mortgagee and had ended in a compromise whereby 
half the property was released by the mortgagee, and the other half was 
foreclosed, for a price mentioned in the compromise, and the pre-emptive 
suit related to such latter half. In that case I held, as I have held here, 
that the price payable by the pre-emptor was the amount mentioned in 
the compromise. 

[ 176 ] For these reasons all the six appeals of Ajaib and others must 
stand dismissed. In every one of them Mathura the rival pre-emptor 
has filed objections under s. 561 of the Civil Procedure Code, claiming a 
preferential right of pre-emption. The objections were expressly abandon- 
ed by his learned counsel Mr. Dillon , and I need only say that even if 
they had been pressed they could not have succeeded, because they raise 
a question of fact, which has been decided, against him by the Courts 
below, the lower appellate Court having clearly found that there was no 
evidence in support of the pretension of a right of pre-emption superior to 
that of Ajaib and others. The objections will therefore be dismissed. 

This second appeal (No. 1288) is dismissed with costs, and also the 
objections which Mathura, respondent, has filed under s. 561 of the Code 
of Civil Procedure. Appeals dismissed. 


11 A. 176 = 9 A. W.N. (1889) 27 = 13 Ind. Jur. 316. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice , Mr. Justice Straight and 

Mr. Justice Brodhurst. 


Husaini BEGAM {Plaintiff) v. The Collector of Muzaffarnagar 

AND OTHERS {Defendants) .* [14th February, 1889.] 

T>rnrHcj>—Avveal— Difference of opinion on Division Bench regarding preliminary objec- 
P lion as to limitation— Act XV of 1877 (Limitation Act), s 5— Letters Patent, 
TV T w P s 97 — Civil Procedure Code , s$. 575, 647 — Review of judgment— Civil Proce- 
dure Code s 623 — Court-fee — Act VII of 1870 (Court-fees Act), sch. I, No. 5 Fee 
payable on application to review appellate decree under Letters Patent , s. 10. 

o 27 of the Letters Patent for the High Court of the N.W Provinces has been 
superseded in those cases only to which s. 575 of the Civil Procedure Code pro- 
perly and without straining language applies There are many cases to which 
s 575 even with the aid of s. 647, does not apply ; and to these s. 27 of the 

Letters Patent is still applicable. 

One of the cases to which s. 575 of the Code does not apply is where » preli- 
minary objection being taken to the hearing of a first appeal before the^»g_ 


* Miscellaneous No. 202 of 1887. 
(1) 7 A.W.N. (1887), 233. 
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tha a PP eal is time- barred, the Judges of the Division 

Jrithio the meanineTs a V 0 , " he ‘ her ,‘ h f. appellant has shown suffloient cause, 
wiCQiD tne meaning of s. 5 of the Limitation Aot (XV of 1877) for not nresentim? 

the appeat within the prescribed period. The decision of such a pr P elim?nar| 

m 4 heanng ° f * he a PP 0al * but precedes the hearing or deter^ 

mines that there is no appeal whioh the Court can hear or deoide Where such 

hv P re^n n of r ^K 0b T e ° tl0 . n . 1 - 3all0Wed ’ ifc oannofc C177] be said that the Court which, 
by reason of the Limitation Act, has no jurisdiction to hear the appeal should 

nevertheless affirm ’ the decree of the Court below. lathe case of’ such a 
ffiv bje ° U °n a ° d ® uoh a . difference of opinion (the Bench being equally 

Patent, pre h vaiL ° f the Sem ° r JudgQ shouId ’ under s - ™ of the Letters 

Appaji Bhivrav v. Shivlall Khubchand (1) and Gossami Sri Sri Gridhariji 
Maharaj Tikaxt v. Purushotum Gossami (2) distinguished. ^ 

Where, in such a case, the provisions of the second paragraph of s. 575 of the 

?hat 0 fch^an« ^^ ? n t OUS l!^^, aP i ) • 1,ed • , a ? d the i ud S mmfc of the junior Judge holding 
that the appeal should be dismissed as time-barred, prevailed and the Court on 

appeal under s. 10 of the Letters Patent, affirmed such judgment held that 

under the circumstances, there was a mistake or error apparent on the face of 

the reoord, and that there was sufficient cause for granting a review of the 
Court’s decree, under s. 623 of the Code. 8 review ot tne 

For the purpose of ascertaining the court-fee to be paid under sch. i art 5 of 
thoGourt-fees AOMVJI of 1870) upon an application to review an appellate decree 
the fee to be considered is the fee leviable on the memorandum of the appeal in 
which the decree sought to be reviewed was passed, and not 'the fee which was 
leviable on the plaint nor— where the decree sought to be reviewed was passed on 
appeal under a. 10 of the Letters Patent from an appelate judgment of a Divi- 

beforfsuot^oh! 66 ^ W “ leViable the “ni- «*f th. appeal 
[D., 25 M. 548 (551).] 

[N. B. Read in this connection, 9 A. 11 and 9 A. 655.] 

THIS was an application uuder s. 623 of the Civil Procedure Code 
for review of a judgment of Edge, C. J., and Straight and Brodhurst TT 
which will be found reported in I L. R„ 9 All. 655. That judgment was 
delivered on an appeal under s. 10 of the Letters Patent from a judgment 
of Mahmood, J., in which his Lordship differed in opinion from Tvrrell 
J„ Mahmood, J., holding that the appeal before the Division Bench should 
be dismissed as barred by limitation, and Tyrrell, J„ that “ sufficient 
cause " for an extension of time had been shown by the appellant within 
the meaning of s. 5 of the Limitation Act (XV of 1877) and that the 
appeal should be heard and determined on the merits. The judgments of 

Tyrrell and Mahmood, J J in which the facts of the case were stated 

will be found reported in I. L. R,., 9 All. 11. 

The Division Bench hearing the appeal thus differing in opinion 
the appeal was with reference to the second paragraph of s. 575 of 

ft woi'ji 1 T Pr ° oedu ™ G ? de ' dlamlssed J and the appeal under s 10 o 

Cl 78] the Letters Patent was argued and decided upon the assumption 

that s 575 was applicable to the case, and that, in accordance with it 
the judgment of Mahmood J. maintaining that of the Court below deter- 
mmed the appeal before the D> vision Bench. In the result, the appeal 

Mahmood J Liters Patent was dismissed, the Court agreeing with 

The present application was for review of this judgment, upon grounds 
whioh are fully explained in the judgment of Edge, C. J„ now reported 


(1) 8 B. 204. 


(2) 10 O. 814 
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Pandit Sundar Lai (at the request of the Court) argued the case for 
the petitioner. 

Mr. G. E. A. Boss, and Pandit Bishambhar Nath , for the respondents. 

JUDGMENT. 

EDGE, C. J.-— This application for a review of judgment arises in this 
way. The first appeal in the suit was admitted to the file of first appeals 
by my brother Tyrrell. When that first appeal came on to be heard by 
my brother Tyrrell and my brother Mahmood, a preliminary objection 
on behalf of the respondents to the appeal being heard, that the appeal was 
time-barred, was taken. My brother Tyrrell was of opinion that the appel- 
lant had shown sufficient cause for not presenting the appeal within the 
prescribed time. My brother Mahmood was of the contrary opinion ; and 
applying the provisions of s. 575 of the Code of Civil Procedure and s. 4 of 
the Indian Limitation Act, 1877, to the case, the appeal was dismissed with 
costs as being time- barred. By the decree which was drawn up, the appeal 
was dismissed with costs, and the decree from which that appeal had been 
brought was affirmed. 

From that decree, or rather from the judgment or order of my brother 
Mahmood, an appeal was brought by the appellant under s. 10 of the 
Letters Patent which apply to this Court. The last-mentioned appeal, 
which was a pauper appeal, was heard by mv brother Straight, my brother 
Brodhurst, and me, and we agreeing with the judgment of my brother 
Mahmood that the appellant had not shown sufficient cause for not present- 
ing the first appeal within Ql 79] time, dismissed the appeal to us. This 

application to us is to review our decree. . 

Pandit Sundar Lai kindly understood at our request to assist the 

Court by arguing the case for the applicant. Pandit Bishambhar Nath 
for some of the respondents took the preliminary objection that the app i- 
cation for review was insufficiently stamped, in that it was not stamps^ 
with one-half the fee which was leviable on the first appeal. We overruled 
that objection, holding that as the application for review had been presented 
before the ninetieth day from the date of the decree which we were asked 
to review, art. 5 of sch. i of the Court-fees Act applied, and t a or . 0 

purpose of ascertaining the Court-fee to be paid on an application o leview 
a decree passed in appeal, the fee which must be considere was e ee 
leviable on the memorandum of the appeal in which the decree sought t 
be reviewed was passed, and not the fee which was levia e on e , 

or, as in this case, on the first appeal. . , , A • ■. j 

Pandit Sunder Lai contended that the appeal which we ^ad decided 

must have prevailed if we bad not omitted to consider provisions of 

s. 27 of the Letters Patent, and that the question which we oughttobava 

decided was not tnat which we did “ the first appe al within the 

not shown su&c.ent ^"^tion whother or not my brother Tyrrell and 
prescribed time bufc th ® ?u 0s ^ proceeded to hear the first appeal 

my brother Mahmood P who was the seD ior Judge, had 

on the merits. . as “V blot had sh ^, wn suffici6 nt cause for not presenting 
decided that the appeUan^a ^ coufcenJed fchat 3 . 575 of the Code of 

Civil ProceTure did not apply to a case like the present, and cocsequently 
, 1V " or7 f T jA [-fc fir s Patent governed the procedure. On the other 

that s. 27 o respondents and Pandit Bishambhar Nath 

foTthe othe^s contended that s. 575 of the Code of Civil Procedure had 
superseded s. 27 of the Letters Patent so far as our appellate jurisd 
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is oonoeraeii. They relied on Appajt Bhivrav v. Shivlall Khubchand (1) 
and Gossam i Srt Sri Gn- [180] dhanji Maharaj Ticlcait v. Purushotum 
Gossamt (2) and s. 647 of the Code of Civil Procedure 

of th«,V l^fr#. Bombay case, the Court held that the corresponding section 
ot their betters Patent was superseded by s. 575 of Act X of 1877 so far 
as regards cases to which s. 575 was applicable, and that s. 575 was 
extended to miscellaneous proceedings of the nature of appeals by s. 647 
with which decision I entirely agree. In the Calcutta case, the Court 

he A t V the Bombay Hi 8 h Court m ^vpaji Bhivrav 

If fhl Bhuhchand (1) I may remark that in each of these cases, s. 575 
of the Code of Civil Procedure was applicable. 

ni . T be material words in s 27 of our Letters Patent are, " and if such 
L)ivisioq Bench is composed of two or more Judges, and the Judges are 
lvided in opinion as to the decision to be given on any point, such point 
shall be decided according to the opinion of the majority of the Judges if 
there shali be a majority ; but if the Judges should be equally divided 
then the opinion of the senior Judge shall prevail.” 

, ^ Lefcfcers Pafcent applied, my brother Tyrrell and my 

brother Mahmood should have proceeded to hear the appeal and should not 
have dismissed the appeal on the ground that it was beyond time 

real Question for us to decide is whether s. 575 of the Code of 
Oivil irrocedure applies to this case. 

According to the well established practice of this Court, it is open to 

• * # . • . . ^ * _ t on for hearing, to take the preli- 

minary objection to the appeal being heard, that the appeal was 'time 

barred when the memorandum of appeal was presented to the Court for 
admission on the file, and such preliminary objection is decided upon 
before the hearing of the appeal is proceeded with. In such cases there is 
in fact no hearing of the appeal unless and until the Court has overruled 
such preliminary [18 lj objection. When such preliminary objection is 
taken, the question is whether there is before the Court an ‘appeal which 
oao having exclusive regard to the provisions of the Indian Limitation 
Act be heard. When tne preliminary objection is sustained, it cannot be 
said that the appeal has been heard or decided. In such a case all that 

can be decided is that there is no appeal before the Court which the Courr 
can hear or decide. 

An examination of 8. 575 in my opinion shows that that section can 
not apply to a case hke the present. The second paragraph of that sec- 
tion provides that if there be no such majority which concurs in a iudl 
ment varying or reversing the decree appealed against, such decree shall 
be affirmed In such a case as the present, unless s. 27 of our Letters 
Patent applies there could be no judgment at all varying, reversing or 
affirming the decree. It could not possibly have been the inieJp? ^ 
the Legislature that a Court should decree that a decree against which 
there was by reason of the Indian Limitation Act no appeal ?or the Court 
to hear should he affirmed ; in other words, that a Court which, by reason 

of the Indian Limitation Act had no jurisdiction to hear the alpell 
should nevertheless alhrm the decree below. appeal, 

It was contended on behalf of the respondents that in such a case it 

- ri's r-tr* • 

duty I. impoaud OP Judfiaa differing, n „,l if tl)ero is Tb°^ 
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paragraph applies only to cases in which “ the Bench differ in opinion on 
a point of law,” in which case only can the Bench differing in opinion 
make such a reference. 

Assume, for the purposes of argument, that in the present case my 
brother Tyrrell and my brother Mahmood were agreed that the cause 
alleged by the appellant was, if proved, sufficient cause for the appellant 
not presenting the appeal within the prescribed time, but that whilst my 
brother Tyrrell was of opinion that the cause alleged was proved in fact, 
my brother Mahmood was of opinion that it was not in fact proved. In 
that event, no such reference Cl 82] as is provided for by the third paragraph 
of s. 575 could be made, as the Bench had not differed on a point of law. 

There are many cases to which, in my opinion, s. 575 could not apply, 
even with the aid of s. 647. For example, suppose that an application is 
made to this Court under the first paragraph of s. 545 of the Code of 
Civil Procedure, and the two Judges constituting the Bench before which 
the application is heard differ in opinion as to whether “substantial loss 
may result to the party applying for stay of execution unless the order is 
made.” What is to happen unless s. 27 of our Letters Patent applies ? 
If s. 27 does not apply, the application could neither be rejected nor granted; 
there would be no decree or order to affirm ; and there would be no power 
to refer the question under the third paragraph of s. 575 ; in fact the Court 
in the exercise of its jurisdiction under s. 545 of the Code of Civil Procedure 
would be brought to a dead-lock. 

Similar difficulties might arise on an application for a certificate to 
appeal to Her Majesty in Council, and in many other cases. 

I am of opinion that s. 27 of our Letters Patent is superseded in 
those cases only to which s. 575 of the Code of Civil Procedure properly, 
and without straining language, applies, and that this is not one of those 
cases. I am consequently of opinion that, on the preliminary objection 
to the hearing of the first appeal which was taken before my brother 
Tyrrell and my brother Mahmood, the opinion of my brother Tyrrell 
should have prevailed, and the hearing of the appeal should have pro- 
ceeded on the merits according to law. I am also of opinion that, under 
these circumstances, there is a mistake or error apparent on the face of 
the record, and that there is sufficient reason for our granting this 
application for review of our decree, and chat we should grant this 
application. 

As the counsel and vakils in the case do not desire to be further 
heard on the re-hearing of the appeal to which this order of mine applies, 
we now proceed to dispose of the appeal. 

[183] For the reasons already stated, I am of opinion that the decree 
appealed against should be set aside, and that the first appeal in this case 
should be reinstated on the tile of pending appeals, and should be heard 
and decided according to law, and that the costs of this application and 
of the appeal to us should abide the result of the determination of the 
first appeal. 

Straight, J. — I agree. 

BRODHURST, J. — I concur. 
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Before Mr . Justice Straight and Mr. Justice Tyrrell. 
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Qckbs Euprbss r. Lal Sahai.* [24th October, 1888.1 

Evidence IF \t nesses -Competency of persons of tender years— Act I of 1872 (Evidence 

Act), jl i is— Judicial oath or affirmation — Act X of 1873 (Oaths Act) % as. 6, 
IS Omission to take evidence on oath or affirmation. 


Chimin ai*. 

11 A. 188- 

9 A.V.N. 
(1889) 88. 


The competency of a person to testify as a witness is a condition preoodont to 
the administration to him of an oath or affirmation, and is a question distinct 
from that of his credibility when he has been sworn or has affirmed. In deter- 
mining the question of competency, iho Court, under s. 118 of the Evidence 
Act. has not to enter into inquiries as to the witness’s religious belief, or as to 
hi« knowledge of the consequences of falsehood in this world or the next. It has 
to ascertain . in the best way it can. whethor, from the extent of his intellectual 
capacity and understanding, he is able to give a rational account of what he has 
seen or heard or done on a particular occasion. If a person of tender years or of 
very advanced age can satisfy these requirements, his competency as a witness 

is established. 

Having regard to the language of the Oaths Act (X of 1873) a Court has no 
option, when once it has elected to take the statements of a person as evidence, 
bat to administer to such person oither an oath or affirmation as the oaso may 
require. Queen- Empress v. A faru (If, referred to. 

In a trial for murder before the C^urt of Session, one of the witnesses was a 
boy of twelve years of age, aal, in answer to questions put by the Sessions Judge, 
he said that he worshipped Debi and understood the difference between truth and 
falsehood that he did not know what would be the consequences hero or hereafter 
of telling lies, but that he would tell the truth. The Sessions Judge proceeded 
to record the boy’s statement, but without administering to him any oath or 

affirmation. 

[181] Held that there was nothing in the law to sanction this procedure on 
the part of the Judge. 

The High Court required the attendance of the boy and of the accused, and, 
having sitisfied itself of the competency of the former to depose as a witness, 
examined him as to his accouat of what had occurred. 

(Appr., 16 B. 359 (363, 364, 365); R., 16 M. 105 (115) = 1 Weir 826 ; 11 C P.B.R. 16 
(17) ; 10 O.C. 337 (339) =7 Cr. D. J. 89.] 


Thje facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Tne appellant was not represented. 

The Public Prosecutor (Mr. G. E. A. Boss) for the Grown. 


JUDGMENT, 

Straight, J. — This is aQ apDeal from a capital conviction of the 
Sessions Judge of Gawnpore, and the case also comes betoieus for confir- 
mation of the sentence of death passed upon the appellant under the 
provisions of the statute. The appellant was charged with having, upon 
the 25ch July, 1888, at a village called Garahya, in the Cawnpore district, 
murdered Musammat Mathuria, his wife. The committing Magistrate in 
sending the case for trial, among the other witnesses whose depositions 
had been taken, recorded the deposition of a boy of the name of Churia, 
the son of the appellant, and his evidence, if true, was of the most vital 
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• ‘CRIMINAL, before the learned Sessions Judge, the boy Churia was calledf and It" was 
44 ^ ec 1 or J? e , d che Sessions Judge with regard to him that he was the son of 

l mm it Ijal Sahal> that hl8 a S e was fc welve, and then the learned Judge’s record 
• goes on to say that, without administering any oath, he asked him some 

<1889) 65. questions, to which he answered as follows : — “ I worship Debi. I under- 
stand the difference between truth and falsehood. I don’t know the conse- 
quences here or hereafter of telling lies, but I will tell the truth,” and then 
the learned Judge records, “No oath is administered to this child” 
Despite this circumstance therefore, and though the learned Judge 
intentionally omitted either to swear or affirm the child, he proceeded to 
take from him a lengthened statement as a witness. In my [185] opinion 
there is nothing in the law to sanction this procedure on the part of the 
learned Sessions Judge. Either a person is or is not made a witness : if he 
is made a witness, then the law of this country requires that he should be 
either sworn or affirmed. The competency of such person to be a witness 
is a matter for the Court to decide as a condition precedent to his being 
either sworn or affirmed ; the credibility to be attached to his statements 
is another matter altogether, and that question only arises when he has 
been sworn or affirmed and has given his evidence as a witness. As to the 
competency of witnesses, that is specifically and in terms declared by s. 118 
of the Evidence Act, and I find in that section no direction or intimation 
to a Court which has to deal with the question whether a person should 
oi should not be examined, that it is to enter upon inquiries as to his 
religious belief or open up such a field of speculation as is involved in the 
query , What will be the consequences here or hereafter if you will 

. 1 | | T | a. *11 1 . .. ^ ^ ^ is, and a very sound and 

sensible law I hold it to be, tnat a Court is to ascertain in the best wav it 

can whether, from the amount of intellectual capacity and understanding 
of a young or old person, that person is able to give a rational and intelligent 
account of what he has seen, or heard, or done on a particular occasion, and 
if theCourt is satisfied that a child of twelve years or an old man or woman of 
very advanced age can satisfy those requirements, the competency of the 
witness is established. I am very clearly of opinion that having regard 
to the language of the Oaths Act, neither a Judge nor a Magistrate has 
any option when once lie has elected to take the statements of a person as 
evidence but to administer either the oath or affirmation to such person 
as the case may require, and I think it well that this should be understood 
by such tribunals in these Provinces, in order that they in future mav 
guard against a repetition of the delay and inconvenience that has 
been caused by the learned Judge's defect of procedure in the present 
case. I need only further remark in this connection that it might 
happen that a very grave miscarriage of justice should occur in con- 
sequence of the omission of which I have spoken. In a former case 
involving the same question I made reference to a learned [t86l 
ruling of my brother Mahmood in Queen-Empress v. Maru (1), and 
my brother Tyrrell and myself having that ruling present to our minds, 
thought it desirable and proper in a case of the gravity of the present case 
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importance to the case for the prosecution, establishing as it did the 
presence of the appellant upon the scene of the murder immediately after it 
had been committed, and the use of an expression by the appellant towards 
the boy which was consistent only with the notion that the person who 
made use of it was the perpetrator of the crime. Wh fl n 
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fco see that what had boon omittod to be done by the learned J udge in 
regard to the lad Oburia was supplied in this Court. Consequently we 
gave directions for the convict Lai Sabai to be brought before us, and 
directed the attendance of the boy Cburia in order that the latter might, 
after we had satisfied ourselves of his competency to depose, be put 
either on oath or affirmation and examined as to his account of the 
proceedings that took place upon the night on which his mother was most 
undoubtedly murdered. 1 was most thoroughly satisfied by his answers to 
the preliminary questions that we”e put to the lad by my brother Tyrrell 
that he was a perfectly intelligent creature ; that he was quite capable 
of giving thoroughly rational answers which, by the way, his reply to 
my examination of him through the interpreter abundantly showed ; 
and further, when he gave his evidence, that he told a true and untutored 
story of what actually transpired upon the night of his mother’s death. It 
was strikingly noticeable that instead of trying to avoid giving direct 
answers to my questions as an Indian witness would who had had a tale 
taught him to tell, he carefully waited to hear what my questions were, 
and when he did not understand them asked to have them explained to 
him. I may add that I took special pains in conducting his examination, 
bo avoid, as far as possible, putting the questions to him in a shape that 
would, in any way, suggest his answers or refresh his memory as to what he 
had said on former occasions. I have heard and considered the whole 
of his evidence with very great attention and anxiety, and I am convinced 
that the little lad is telling the absolute and entire truth, and that when 
he spoke as to the appellant being the person who was flying from the 
shed immediately after the murder, and said that he screamed out and the 
appellant used the expression he described, he stated the truth. His 
evidence is corroborated by the evidence of his two uncles Manohar and 
Himatia, and I do nob for one moment believe that these two men have 
deliberately united [187] in a conspiracy, not only between themselves, hut 
with the police for the purpose of procuring the conviction and execution of 
an innocent man for their sister’s murder. Whatever may have been the 
motive which led the unfortunatedeceased to go from her old house at Lalga- 
on to her brother’s house to Grarahya, I cannot pretend to say, for I have no 
reliable information before me upon the subject. But that the appellant 
followed her and that he was constantly endeavouring to get her to go 
back to Lalgaon is a matter about which I entertain no doubt, or that 
on her refusal to do so he resolved to put her out of the way and did 
so. The murder was a very cruel and cowardly one perpetrated upon 
a sleeping and defenceless woman, and there are no circumstances of 
extenuation whatever which would justify me in mitigating the extreme 
penalty which the learned Judge, with whom the assessors agreed in 
convicting, passed upon the appellant. The appeal is dismissed, the sen- 
tence confirmed, and I direct that it be carried into execution, and I further 
direot that the appellant be taken hack to the jail from which he came 
for the purpose of the sentence being carried out. 

Tyrrell, J. — I concur. 

Appeal dismissed and sentence confirmed. 
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FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr . Justice Tyrrell . and Mr. 

Justice Mahmood. 


SUKH Lal ( Defendant ) v. Bhikhi {Plaintiff).* ' [15th November, 1888.] 

Civil Procedure Code , ss. 13, 373— Dismissal of suit — Decree containing clause statina 

that afresh suit might be instituted as to a part of the subject-matter— Res judicata. 

A suit for possession of immoveable property was whollv dismissed on the 
ground that the plaintiff had not made out his title to the whole of the ’property 
claimed, though he had proved title to a one-third share of such properly. The 
decreee included an order in these terms : — “ This order will not prevent the 
plaintiff from instituting a suit for possession of the one-third interest of 
Mussammat Lacbminia in the fields specified in the deed of sale,” upon which 
the suit was based. No appeal was preferred from this decree. Subsequently the 
plaintiff brought another [188] suit upon the same title to recover 'possession 
of the one-third share referred to in the order just quoted. 

Held by the Full Bench that the Court in the former suit had do power to 
include in its decree of dismissal any such reservation or order ; that the fact that 
the decree was not appealed against did not give the order contained in it, which 
was an absolute nullity, any effect ; that as in the former suit the plaintiff could 
have obtained a decree for the one-third share now claimed, and the whole 
of the claim in that suit was dismissed, the decree in that suit was a decision 
within s. 13 of the Civil Procedure Code; and the present suit was consequently 
barred as res judicata. Kudrat v. Dinu (1), Ganesh Rai v. Ralka Prasad (2) 

Pathak v. Tirbhawan Pathak (3) and Muhammad Salim v. Nubian 
Bib i (4), explained. 

[R., 6 Bom. L.R. 594 (598, 599) ; D., 17 C. 398 (409, 410).] 

This was a reference to the Fall Bench of an appeal which originally 

came for hearing before Mahmood, J. The facts are sufficiently stated in 
the judgment of Edge, C. J. 

Mr. Niblett, for the appellant. 

Mr. Simeon, for the respondent. 

JUDGMENTS. 

EDGE, C. J. — The plaintiff in this case brought an action to recover 
certain plots of land. He was met by the defence of res judicata . That 
defence arose in this way. The present plaintiff had previously brought 
an action against these defendants for 6 bighas odd of land, the title 
alleged by him being a sale-deed from one Musammat Lachminia. In that 
action the Munsif had held that the plaintiff had not made out his title to 
the whole of the land claimed, although he had proved title to a one-third 
share of the land then in suit. He dismissed the action, but included in 
his decree an order in these terms : — 

“ This order will not prevent the plaintiff from instituting a suit for 
possession of the one-third interest of Musammat Lacbminia in the fields 
specified in the deed of sale, dated 18bh February, 1884.” 

That decree was not appealed from ; and subsequently the present 
action was brought for that one-third interest of Musammat Lachminia 
which was referred to in the decree of the Munsif in the previous case. 
The Subordinate Judge on appeal in this case held [ 189 ] that s. 13 of the 
Code of Civil Procedure did not apply. From his decree the defendants 
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appealed. Ib is nob conbended on behalf of bhe respondenb here, bhe 
plaintiff, bhab this order was one made under s. 373 of the Code of Civil 
Procedure. Indeed, ib could not be conbended that s. 373 could apply, 
inasmuch as no application was made in the prior suit by the plaintiff for 
liberty to withdraw from or abandon any portion of his claim. Further, 
the decree in the prior suit was one of dismissal and nob in the nature of 
an order allowing the plaintiff to withdraw or abandon his claim with 
leave to bring a fresh action. 

It appears to me that the Munsif probably thought that be could pass 
a decree which would operate as a non-suit did formerly in an English 
Court. Id has been decided by the Privy Council, and we, of course, 
followed that decision in the case of Banwari Das v. Muhammad Mashiat (1), 
that there is no power in any Court in India to pass a decree in the 
nature of a non-suit. 

It has been contended on bohalf of the respondenb that I have already 
decided that where a reservation, such as there is here, appears in a 
decree, that reservation enables the then unsuccessful party to maintain 
a fresh suit. That contention is based on the following passage in my 
judgment in Kicdrat v. Dinit (2) : —“The Munsif in dismissing the suit did 
not reserve to the respondents the right to bring a fresh action.” It is 
contended that that passage means that if bhe Munsif, while dismissing 
the suit, had reserved to the respondents the right to bring a fresh suit, 
the respondents would have been entitled to maintain such an action. The 
passage to which I have referred was an answer to one of the arguments 
pub before us in that case, namely, that the judgment or decree in that 
case did include such a reservation: and the passage above quoted was 
merely intended as a negation of that suggestion, and not as throwing out 
any suggestion that if such a reservation had been made, ib would have 
had any effect in law. The Munsif here had, in the first case, no power to 
make any such reservation or order as appears in his decree. His including 
that order in his decree was [190] in excess of any powers which any 
Judge in India has ; and that portion of the decree, although not appealed 
against, might, be treated, in my opinion, as an absolute nullity. The Mun- 
sif could not by bhe insertion of such words in his decree create in India a 
decree of non-suit which is not provided for by law, and which the Privy 
Oouncil has expressly ruled does nob exist in India. 

Consequently I am of opinion that the fact that that decree was not 
appealed against, does not give that order contained in it any effect. 

The only other point raised on behalf of the respondent is, whether 
this was a case falling within s. 13. In the former case, as I have said, 
the plaintiff sued for 6 bighas odd of laud on the same title as that upon 
which he comes into Court to-day. In that former suit he could have 
obtained, if the Munsif had decided rightly in law, a decree for the one- 
third interest to which he had established his right. So that in fact the 
relief regarding the one-third interest was a relief which he could have 
obtained in the former suit, exactly upon the same title upon which he has 
brought his present suit. Because the Munsif wrongly dismissed his whole 
oiaim instead of granting him relief in respect of the one-third interest to 
which ho was entitled, it does not render the decision in the former case 
any the less a decision coming within s. 13 of the Civil Procedure Code, 

I am of opinion, therefore, that [this appeal should be allowed with 
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a “ d the deoree of the Court below being reversed, 
the suit should stand dismissed with costs in all Courts. 

fo,.n jTf B < £ LI i’ J ;~ I UDder , 96a ° d fchat tfa e reason for this reference is to be 

, v l R« paragraph of my brother Mahmood’s order of the 30th 

wb ® re . he Tne earliest ruling is Ganesh Bai v. Kalka 

Prasad (1), which was dissented from by Oldfield T in q„7,Vt 

Pathak v. Tirbhawan Pathak (2), and I concurred in hfs judgment C 

the second time that ruling was [l91] dissented from by me in Muhammad 
*•«***» Bibi (3) and Oldfield, J„ concurred with me Th^ 
case is Kudrat v. Dinu (4) in which the learned Chief Justice made no 
eference in his judgment to the earlier rulings, but my brother Tyrrell 

tbaToidfiehf t' S rU i DS ft”*? 1 * R<li V - Kalka Prasad (l) seemed to think 
ed fr^m U ” ' ’ a “ “ y had ml8u “ der ^ood its effect when we dissent- 

I endeavoured in my judgment in Kudrat v. Dinu (4) to explain how 
the case of Garish Bax v. Kalka Prasad (1) differed essentially and also in 

»nd Pa of : l °M T* froD \ ch ® c . ase o{ S '\ h 0 Ram Pathak v. Tirbhawan Pathak (2) 
and of Muhammad Salim v. Nabian Bibi (3). I pointed out that in 

respect of Ganesh Bai v. Kalka Prasad (1) the Court in the previous action 

mrttTJ T bar Uad u r 13 ,’ Civil Procedure Code, had heard the 

parties, had framed issues, had taken evidence and proceeded to decree 

under Chapter 17 of the Civil Procedure Code. I said : — “ I fully concur 

and would only add that this suit is exactly similar to Ganesh Bai v 

W hv M^T^f 1 ' M T t? e rUl ^ Q8 M r 118,4 case has been questioned subsequent- 
ly^ f j - , Justl °® Mahmood —Muhammad Salim v. Nabian Bibi (3)— who 

dissented from the law as laid down therein. But the learned Judge did 
not discern that the case of Ganesh Bai v. Kalka Prasad (1) was es- 
sentially distinguished from the three cases he had to determine In Ga- 
nesh Bax v Kalka Prasad (1) the Court had heard the parties framed is- 

Mah refood T lh evlden « e and Proceeded to judgment. In the cases before 
m U j oinder . ” ' 3 pla ‘ nt,ff was non - sulted ‘he Preliminary ground of 

I may add now that the judgment in Ganesh Rat v Kalka Prasad (l) 

was against the plaintiff on this ground. The Munsif found tbft hislitle 
was contained in a sale-certificate. The Munsif thoupht- fUf fl; u • 
so, the plaintiff was disqualified from proving h“s title c/ f f 

holding that the sale-certificate was one of those documents whTch could 
not be received in evidence after the filing of the nlninf .. . °°!r a 

plaintiff’s suit for want of evidence and decreed accordinelv und^Ph** ^ 

17 of the Civil [192] Procedure Code. Now Tn The case of SdU a Ram 

Pathak v. Tirbhawan Pathak (2) my brother Oldfield in his judgment 
stated that the previous suit was dismissed nn « ,• . 

technical point, and there was no hearing or decision of t^e'maLrte 
issue in that suit, nor indeed was there any intention nn t 

Court to hear and decide it; the Court, in fact, refused to do so ” The 
report states that the defect was misjoinder for want of all the proper 

pdfrti6S» 

Again in Muhammadr Salim v. Nabian Bibi ( 3) mv hmtt.. lvr.g 

mood wrote in h,s judgment that the previous - suit was dismissed of the 
ground of misjoinder, and also because the suit was undn™*!,.^ a 

plaintiff had failed to pay, within the time fixed, additional court fees 
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required by the Oourb.” The learned Judge further found that the suit* 
bad, in fact, been dismissed under s. 10 of the Court-Fees Act. The case < 
w*8 disposed of in the manner contemplated by the fourth Chapter of the/ 
Civil Procedure Code. However, it appears that at the hearing of both 
those oases the ruling contained in Ganesh Raiy. Kalka Prasad \ 1) was, 
cited and relied upon, as if it was on all fours with the two other cases.. 
In the former of the two, i.e. % in Salig Ram Pathak v. Tirbhawan Pathak \&) 
my brother Oldfield said : “ I am unable to concur in the opinion, 
expressed by the learned Judges in the case cited by the ^ Judge, and the. 
View I have taken is supported by numerous decisions.’* In the other 
case, that is to say, in the case of Muhammad Salim v. Nabian Bibi ( (3/i 
my brother Mahmood at the conclusion of his judgment said : Res 

judicata dicitur quae finem controversiarum pronuntiatione judicns accepit . 
•quod vel condemnatione vel absoluiione contingit (Dig. XLiII, Tit. I. Sec. I).* 
The case of Ganesh Rai v. Kalka Prasad (1) already referred to ignores this 
fundamental principle of law ; and this is not the first occasion upon which ; 
my learned brother Oldfield and myself have expressed our dissent frqn* x 
that ruling, and we did so before in a case — Salig Ram v. Tirbhatuaiiy 
Pathak (2), in which the point for the determination was very similar to, 

this case.*’ ' ' 

[193] As I have pointed out above, it has hitherto seemed to me and i 
it still seems to me that there is no similarity between those cases. But 
it is possible that the learned Judges in question were misled by the 
reporting of the facts of the case of Ganesh Rai v. Kalka Prasad (1). 
The report represents in that case that the Munsif dismissed it on the 
23rd May, 1881, in the form in which it was brought ( ba haisiyat mau- 
juda), on the ground that the plaintiff had not filed his certificate of, sale 
with the plaint.” This is an insufficient, if not an incorrect description 
of the case of Ganesh Rai v. Kalka Prasad (l). I have now endeavoured 
again to explain why I have thought this last mentioned case was not on all 
fours with the oases before my brother Mahmood, but essentially distin- 
guishable from them. I have only now to say that I entirely concur 
with the judgment and the order of the learned Chief Justice. 

MAHMOOD, J. — The facts of this case are fully stated in my order of 
reference of the 30th July, 1888, which I passed after obtaining the 
learned Chief Justice’s permission to refer this case, which I may call a 
very simple case, to a Bench of more than two Judges. It was by an 
order of the learned Chief Justice that the case was laid before this 
Bench. I confess frankly that I should not have passed that order without 
much greater hesitation than I have had, because throughout the whole 
argument that was addressed to me by the learned pleaders of the parties, 
I regarded the question raised as a simple question which was an elemen- 
tary proposition of law, after the numerous amount of case authority that 
existed on the point. That question has been mentioned by the learned 
Chief Justice, and I have only to add that I agree in the conclusions 
arrived at by him. 

But the only justification which I could have had to take up the time 
of three Judges can be best explained by saying that I am glad to find 
that my brother Tyrrell has now pointed out that the report of the case 
of Ganesh Rai v. Kalka Prasad (l) misled not only me for the first time, 
but our late colleague Oldfield, J., in the case of Salig Ram v. Tirbhawan (2), 
and also misled both him and me in a second [19« case. Further I 


1888 

NOV. IS* 

■<i - — 

Bench. 

11 A. 187 

<F.B.) = 

9 A.W.8. 
(1889) 18. 


(1) 5 A. 596. 


(2) 5 A.W.N. (1885), 171. 

561 


(8) 8 A. 282. 


11 All. 199 


INDIAN DECISIONS, NEW SERIES 


1888 

NOV. 15. 

Fuel 

Bench. 

H : A . 187 

.*.) = 
'A.W.H. 
(1889) 13. 


ll£i YV OJDCVliLD [Yol 

may be allowed fco observe that similar was the difficulty which arose in 
t e case of Kudrat y. Dinu (1). If I could have understood those rulings 
m the sense in which my learned brother has now explained them. I 
should not have considered it necessary to entertain an apprehension that 
there was any conflict of opinion in this Court upon the question of law 
dwelt upon and decided by me in Muhammad Salim v. Nabi an Bibi { 2). 
To those views I still adhere, and if the smallest disagreement existed upon 
the Bench in this case, I should have considered it my duty to show more 
clearly that where an issue has been raised and evidence received and 
adjudication arrived at, the suit does become a res judicata, and Muhammad 
Salim v. Nabian Bibi (2) is not opposed to that view. It would be simple 
expenditure of time to consider the matter further, because I concur in 
the learned Chief Justice s judgment in the case of Kudrat v. Dinu (1), and 
I concur in the view which he has expressed in this case. 

I may, however, add for the sake of further accuracy and of the impor- 
tance to be attached to head-notes, that the head-note in Muhammad 
Salim v. Nabian Bibi (2) represents me as holding that the words “ ba 
haisiyat maujuda must betaken as amounting to a permission to the 
plaintiff to bring another suit, within the meaning of s. 373, Civil Procedure 

Code. The note goes beyond what I said in any portion of my judgment 
in that case. Appeal 
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husband’s death, a minor; she had never cohabited at tbe . time ? f 

family or received from them any maintenance hm hi* ^ lm ° f re ?* ded ^^h 
been maintained by her own father After her’ fat-hn * alw ays resided with and 
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lather's death intestate, and, in the oase of the plantiff’s husband. Puoh interest , 
by reason of his predeceasing his father, never became vested. Adhxbax ■ v. L>ur- 
sandas Nathu (l>, dissented from on this point. Satnfr*6ai v. Luxtmtbat (3), refer- 
red to. 

Hfid, however, that the father w*s under a moral, though not a legal, obliga- 
tion not only to maintain his widowed daughter-in-law during his lifetime, but 
also to make provision out of his self-acquired property for her maintenance after 
his death ; and that such moral obligation in the father became by reason of bis 
self-acquired property having come by inheritance into the hands of his ourviving 
son. a legal obligation enforceable by suit against that son (who took the estate 
not for his own benefit but for the spiritual benefit of tbe last proprietor) and 
against the property in question. Adhibai v. Cursandas Nathu (1), 
v. SUa Ram (3) Kaluv. Kashibai i4), Khetramam Dasiv. Kashinath Das (5) , 
Rajjomoney Dossee v. Shibchunder Mutlick (6) and Tulsha v. Qopal Rax (i). refer- 

red to. 

p er MAHMOOD, J. — There is no difference between the Mitakshara and the 
Bengal Schools of’tlindu law regarding the principle that the right of inheritance 
is bised on the spiritual benefits which the heir, by taking the estate, renders to 
the soul of the deceased proprietor. There is a difference between the two schools 
only on a matter of detail relating to questions of preference between various 

competing classes of heirs. 
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The facts of this case are fully stated io the judgment of the Court. 

Pandit Sundar Lai , for the appellant. 

[ 196 ] Munshi Madho Prasad , for the respondents. 


JUDGMENT. 

Edge, C. J., and Tyrrell, J. — Musammat Janki, the appellant 
here and plaintiff in the action, is the widow of one Ghasi Ram, who, 
whilst yet a minor, died in the lifetime of his father Khiali Ram. The 
defendants-respondents, here, are N^and Ra*m, the sole surviving son of 
Khiali Ram, and Musammat Rukku, Khiali Ram’s widow. The 
plaintiff sought by her action a decree for maintenance and to have 
that maintenance charged upon immoveable property which she alleged 
belonged to Khiali Ram in his lifetime and to be now in the hands of 
the defendants. Several questions were raised by the written statement 
of the defendants. For the purposes of this second appeal it is only 
necessary to refer to two of them. It was alleged that the plaintiff had 
left Khiali Ram’s home and had since been supported by her own father. 
It was also alleged that some of the property in question had been 
purchased by Khiali Ram and Musammat Rukku out of moneys acquired 
by trade, and that other portions of it had been acquired by Musammat 
Rukku with her own moneys. The Munsif of Amroha by his decree of the 
26th November, 1886, dismissed the claim with costs. On appeal the Sub- 
ordinate Judge of Moradabad found that the plaintiff had been mar- 
ried to Ghasi Ram ; that Ghasi Ram had died whilst she was yet a minor ; 
that the gauna ceremony of the plaintiff had not been performed ; that 
the plaintiff had always lived in the house of her own father ; that she had 
never gone to the house of her father-in-law Khiali Ram or of Ghasi Ram, 
her late husband ; that the plaintiff had always been supported by her own 
father; that Khiali Ram had never made her any allowance for main- 
tenance ; that the property in question was not ancestral property of 
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Khiali Ram. but; had solely belonged to him, since whose death it has 
been held by his surviving son Nand Ram. The Subordinate Judge, 
holding that according to Hindu law the plaintiff could not get her main- 
tenance charged upon or settled out of property in which her late hus- 
band Ghasi Ram had no right, by his decree dismissed her appeal with 
costs and confirmed the decree of the Munsif. From that decree of the 
Subordinate Judge this second appeal has been brought. 

[197] As we read the findings of fact of the Subordinate Judge, the 
property in question was the self-acquired property of Khiali Ram, who 
having made no disposition affecting it, it came on his death to the 
surviving son, the defendant Nand Ram. 

It has not been suggested that any property in which Khiali Ram 
had any interest other than that in suit came to the hand of Nand Ram. 

Mr. Madho Prasad , who appeared before us for the respondents, did 
not contend that the fact that the plaintiff had always resided with and 
been supported by her own father and that no allowance for maintenance 
had been made to her by her late husband or by Khiali Ram, could under 
the circumstances of this case of itself disentitle her to maintain this suit. 


Under these circumstances the sole question which we have to 
consider, is whether the plaintiff can maintain this suit, having regard to 
the fact that the only property which has come to the hands or into the 
possession of the defendant Nand Ram was property separately or 
self-acquired by his deceased father Khiali Ram. 

Pandit Sundar Lai on behalf of the plaintiff contended, firstly, that 
as Ghasi Ram, Khiali Ram, and the defendant Nand Ram had during 
their joint lives been members of a joint Hindu family, they were co-par- 
ceners, and that Ghasi Ram had a co-parcenary right in the self-acquired 
property of his father, subject, however, to the liability of having that 
right defeated by a disposition 0 by Khiali Ram of the property, and as 
no such disposition had taken place, the property in question must be 
regarded as ancestral property in the hands of Nand Ram ; and, secondly, 
that whether the property in question can be regarded as ancestral pro- 
perty or not, there was a moral obligation on Khiali Ram to maintain and 
to provide for the future maintenance of his widowed daugbter-in-law, 
the plaintiff, and that that obligation, which, so far as Khiali Ram was 
concerned, was merely a moral obligation, became a legal obligation on 
the part of his surviving son Nand Ram by reason of Nand Ram’s having 
on the death of Khiali Ram taken the property in question by inheritance. 
Mr. Madho Prasad , on behalf of the defendants-respond- [198] ents, on 
the other hand, contended that the property in question cannot, so far as 
the plaintiff is concerned, be considered as ancestral property in the hands 
of Nand Ram, and that no such legal obligation has arisen. Pandit 
Sundar Lai for the plaintiff mainly relied upon the judgment of Mr. Justice 
Farran in Adhibai v. Gursandas Nathu (l), and the cases therein referred 
to in support of both of his contentions. 

As we understand the term ancestral property, the property in 
question here might as regards the rights of Nand Ram and his sons 
or descendants if any inter se be correctly described and treated as 
ancestral property, but we think that so far as the plaintiff’s rights, 
if any, are concerned, it would be incorrect to describe it as ancestral pro- 
perty in the hands of Nand Ram. It was the self and separately acquired 
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property of Khiali Ham over which he had an absolute power of disposition 
and in which his sons had during his lifetime no interest other than the 
contingent interest of the right to take it by inheritance on his death in 
case he had made no disposition of it. During the lifetime of Ghasi Ram 
and also during the lifetime of Khiali Ram the property in question was 
not in any sense of the term as we understand it “ ancestral property.” 
Nor was it in our opinion property in which there was any coparcenary 
right, and we fail to see on what principle the plaintiff is entitled to have 
the property treated, so far as she is concerned, as ancestral property in 
the hands of her brother-in-law Nand Ram. In our opinion the plaintiff 
would necessarily fail in the suit if her right to the relief asked for 
depended solely on the question as to whether the property could be 
regarded so far as she is concerned as * ancestral property ” in the hands 
of Nand Ram. 

It may, we consider, now be treated as settled law, so far at least 
as these Provinces are concerned, that a Hindu widow cannot main- 
tain a suit for maintenance against her father-in-law if he has no 
fund with the disposal of which his son, if alive, could interfere, 
and if he has inherited nothing from his son and has not had his 
rights in any property enlarged bv his son’s death, that her right 
[199] under such circumstances as against her father-in-law to mainte- 
nance is one of moral and not one legal obligation enforceable by a suit — 
see Ganqa Bai v. Sita Bam (1). Such also appears from the judgment of 
Sir Charles Sargeant, C.J., and Mr. Justice Nanabhai Haridas in Kalu v. 
Kashibai (2) to be the law in Bombay. Sir Barnes Peacock, C.J., 
Mr. Justice Macpherson and Mr. Justice Norman in Khetramani Dasi v. 
Kashinath Das (3) apparently considered that such was the law applicable 
in the High Court at Calcutta. 

Under these circumstances it is necessary to consider whether or not 
the second contention of Pandit Sundar Lai is well founded. Mr. Justice 
Farran in his judgment in Adhibai v. Cur sand as Nathu (4) seems to have 
considered that property acquired by inheritance was ancestral property. 
In the case before him the property which was in the hands of the defendant 
Cu rsandas had been the self-acquired property of his father, who was the 
father-in-law, of the plaintiff Adhibai. Mr. Justice Farran at page 208 is 
reported to have said, “In considering whether a widowed sister-in-law is 
entitled to claim maintenance from her brother-in-law, with whom her 
husband was in his lifetime joint, the only question the Courts ask is, has 
such brother-in-law ancestral property in his hands,” and at page 209 he 
is further reported to have said, “ the authorities justify me, I consider, 
in holding, as I do, that the defendant in this case is legally bound to 
provide the plaintiff with maintenance out of the property which he has 
inherited from his father Nathu Jadowji.” With the latter proposition 
we agree. Undoubtedly in this caso, as in that before Mr. Justice Farran, 
the widow’s husband, her father-in-law and mother-in law the defendant 
had all been members of a joint Hindu family, but of a Hindu family in 
which there was during the lifetime of her husband or that of her father- 
in-law no joint or ancestral property as we understand the term and no 
property in which her husband ever had any right or interest expect 
the bare contingent right of inheritance in caso of the father not 
disposing of the property and of the husband surviving him. We 
£ 200 ] fail to see how that property which during the lifetime of the 
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plaintiff’s husband or that of her father-in-law never was joint or ancestral 
property became, so far as the plaintiff was concerned, ancestral property 
on the death of her father-in-law, which was subsequent to that of her 
husband. The plaintiff's husband never had any share, nor any vested in- 
terest in any share in the property which came to the defendant’s hand ; he 
was simply during his lifetime a member of a joint Hindu family in which 
there was no joint or ancestral property; his death prior to that of his 
father, as the result showed, prevented his obtaining any vested right or 
interest in the property ; he had not been excluded from any share in the 
property, and at the time of his death had not, nor had the plaintiff, any 
right of maintenance out of the property. 

We do not infer from the judgments referred to in page 208 of the 
report of Mr. Justice Farran’s judgment, that Sir Michael Westropp, C.J. r 
Norman, C.J., or Sir Barnes Peacock, C.J., would have considered that 
the property in question could, so far as the plaintiff is concerned, be 
described as “ ancestral property.” 

In the case of Savitribai v. Luximibai (l) according to the report 
of the judgment delivered by Sir Michael Westropp, O.J., that learned 
Judge in giving his reasons for holding that the plaintiff's suit before him 
must fail, appeared to have distinguished between ancestral estate and 
estate of the plaintiff’s husband or his father. He stated the second 
reason why the plaintiff's suit must f ail as follows : — because at the 
time of the institution of the plaintiff’s suit, there was not, in the 
possession or subject to the disposition of Sadasiv any ancestral estate, or 
estate of the plaintiff’s husband or his father.” 

(O We are, however, of opinion that there was a moral obligation on- 
Khiali Bam not only to maintain his widowed daughter-in-law during his 
lifetime, but also, as he had self-acquired property which he could have 
made available for a provision for her future maintenance, to make such 
provision for her maintenance after his death, and that such moral obli- 
gation in Khiali Ram became by reason of the £ 201 ] self- acquired property 
of Khiali Ram having come by right of inheritance into the hands of 
Nand Ram, a legal obligation enforceable by suit against the defendant 
Nand Ram and the property in question. Chief Justice Norman consi- 
dered that a Hindu heir takes property subject to a legal obligation of 
maintaining persons “ whom the deceased proprietor was morally bound 
to maintain” (see his judgment in Rcijjomoney Dosse v. Shibchunder 
Mullick (2). It is true that the passage in his judgment to which we 
refer was merely obiter, and further that the authorities which he quotes 
do not, so far as we understand them, go quite so far. In referring to that 
case Sir Barnes Peacock, C. J., in his judgment in Khctramani Dasi v. 
Kashinath Das (3) says, “ The rule laid down in Rajjomoney Dossee v.. 
Shibchunder Mullick (2J namely, that the maintenance of a son’s widow 
is a mere moral duty on the part of her father-in-law and that the case 
is distinguishable from those in which an heir takes property subject to- 
the obligation of maintaining persons who are excluded from inheritance 
or those whom the deceased proprietor was morally bound to maintain,, 
appears to me to be correct. The obligation of an heir to provide out of the 
estate which descends to him, maintenance for certain persons whom the- 
ancestor was legally or morally bound to maintain is a legal as well as a 
moral obligation, for the estate is inherited subject to the obligation of 


(1) 2 B. 573. (2) 2 Hyde. 103. (3) 2 B. B. R. A. C. at p. 34. 
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providing such maintenance.” This also was apparently, so far as this 
particular point is concerned, merely an obiter dictum , and we infer 10 m e 
passage in his judgment which we shall immediately quote that Sir Barnes 
Peacock had some doubt as to whether the proposition had not been too 

broadlv stated by him. , , . 

The passage we refer to is to be found at page 35 of the report and is 

as follows : — “ If a son takes his father’s estate, or a widow her husband s 

estate by inheritance, it is only reasonable that they should be held legally 

liable to do what the father or husband was morally liable to do and 

which it is to be presumed he would have done out of the estate if ho 

had lived ; but I am not sure that even in such cases the legal liability is 

carried to that extent.” . 

[202] Toe reason why Sir Barnes Peacock considered that such legal 

obligation in the case of a widow arose appears in the following passage 
which we quote from page 35 of the report of his judgment The 
maintenance of a widow being a moral obligation on the late proprietor, 
the son who inherits takes the estate not for his own benefit but for the 
spiritual benefit of the late proprietor, and he ought to perform the obli- 
gation of maintaioing the widow." This view of the law seems to us to 
be equitable and according to good conscience and to be one which we 

may apply in these Provinces. , 

In saying this we do not overlook the fact that the Mitakshara is the 

ruling authority in these Provinces and that “ propinquity, according to 
the Mitakshara, is the ruling law of inheritance. The propinquity is 
consanguineous, according to Yisvesvara Bhatta and Balam Bhatta two 
eminent commentators of the Mitakshara, and it is measured, says M.tra 
Misra, the great exuounder of the Benares school, by the spiritual benefits 
conferred on the deceased proprietor. Spiritual benefits, says the author 
of the V i ra m i t rod a v a, furnish the great test of consanguineous propinquity. 
Spiritual benefits, he adds, cannot create the heritable right, it is true ; but 
it determines with precision the preferable right of gotrajas and other 
heirs where there is more than one claimant to the heritage. The 
passage which we have just quoted is from the Tagore Law Lectures of 

1880 at paces 647 and 648. < , 

Tno case under consideration appears to us to be analogous to that 

in which a son who has inherited property from his father is bound to 
carry out what his father has promised for religious purposes (Katvayana, 
I Big. 2 29, May no on Hindu Law and Usage, para. 276, 3rd ed.) and to 
the liability of a brother who has assets from his father in his hands to 
provide for the marriage expense of his sister. We are not aware that it 
has ever been decided that the obligation of a father to provide for the 
marriage oxnenses of his daughter is higher than a moral obligation. 
On this question of marriage expenses wo refer to Colebrooke’s Digest, 
[203] Volume 2, paras. 121. 125 and 420. and to Tulsha v. Gopal Rat (1). 
Wo are of opinion that this aupeal should be allowed, the decree of the 
Subordinate Judge sot aside, and the case remanded under s. 562 of the 
Code of Civil Procedure to the lower appellate Court to he disposed of 
on the merits according to law. We are also of opinion that the costs 
should abide the result. 

MahmoOD, J. — I am of the same opinion. The facts of this case, 
are simple, hut the question of law which they raise is important, and 
not free from difficulty. 
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The property to which the litigation relates has been found by the 

Uourts below to be the self-acquired property of Khiali Ram, a Hindu of 

the Vaishya caste, whose inheritance is admittedly governed by the rules 

of the Mitaksbara law. It has further been admitted by the learned 

pleaders of the parties that the family resided together as a joint Hindu 
family. 


During his nonage Ghasi was married to the plaintiff Musammat 
Janki, who was herself a minor at the time, and it has been found that 
the gauna ceremony of the plaintiff was not even performed, ” when Ghasi 
died during the lifetime of his father, mother and brother. It must, there- 
fore, be taken as a finding of fact that the plaintiff never cohabited with 

her husband as man and wife, and that her position is now that of a 
virgin widow. 


Khiali Ram died about nine months before the suit, leaving a son 

Nand Ram and a widow Musammat Rukku, both of whom are defendants 
to this action. 

The action was brought by Musammat Janki for recovery of 
Rs. 8-0-0 per mensem as maintenance from the 1st August, 1886, 
[204jj as a charge upon certain moveable and immoveable properties men- 
tioned in the plaint as forming the estate of the deceased Khiali Ram 
inherited by the defendant Nand Ram and now in his hands. 

The suit was resisted upon various gounds which need nob be stated 
for the purposes of this appeal, beyond the solitary ground upon which 
the lower appellate Gourb has concurred with the first Court in dismissing 
the suit. 

That ground is that the plaintiff’s husband Ghasi having predeceased 
his father Khiali, inherited nothing, and the property being the self- 
acquired property of Khiali, it devolved by inheritance upon his surviving 
son Nand Ram, unencumbered with any such charge of the plaintiff's 
maintenance as she claimed in the suit. 


In support of this second appeal it has been argued that the view 
adopted by the lower Courts proceeds upon a misapprehension of the 
Hindu law, and that the plaintiff-appellant’s claim should have been decreed. 
In maintaining this proposition Pandit Sunday Lai for the aDpellant has 
contended that although the property in the hands of Khiali was self- 
acquired, and as such free from any legal liability to the maintenance of 
the plaintiff, it became ancestral property upon the death of Khiali, and 
must be regarded as such in the hands of Nand Ram defendant for 
purposes of this suit, and that the property is therefore subject to the 
charge of the plainoiff’s maintenance as claimed. In support of this 
contention the ruling of the Bombay High Court in Adhibai v. Cursandas 
Nathu (1) has been cited. In that case Farran, J., relying upon some 
older rulings, came to the conclusion that where the property was the 
self-acquired property of the deceased father-in-law, the widow of a 
predeceased son could claim maintenance from her husband’s brother who 
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had succeeded to the estate of his father, that is, the widow’s father-in-law. 
The learned Judge also held that such property must be dealt with 
as ancestral property in the hands of the brother-in-law and as such liable 
to the widow’s claim for maintenance. The learned Judge further held 
that the widow (plaintiff) being legally entitled to claim maintenance from 
her brother-in-law, [205] the defendant, 9he was entitled to separate 
maintenance, and that the defendant could not insist upon her living in 
his house. 

The ruling, no doubt, goes the whole length of Pandit Sundar Lai's 
contention ; but that contention is resisted on behalf of the respondents, 
on two main grounds. The first is that inasmuch as the property was 
the self-acquired property of Khiali, neither he personaliy nor the 
estate in his hands was liable to the plaintiff’s claim for maintenance. 
The second is that the property not being ancestral in the hands of Khiali, 
his son the deceased Ghasi had no vested interest in the property, and 
having predeceased his father, no kind of interest in the estate of Khiali 
could devolve upon the plaintiff even in respect of maintenance. In 
support of this latter part of the argument it has been urged that the 
maintenance of a widowed daughter-in-law by the father-in-law being a 
purely moral obligation under the Hindu law, the obligation cannot convert 
itself into a legal obligation by the mere fact of the father-in-law’s death 
and the devolution of his estate by inheritance on his surviving son. It 
has also been urged that the solitary text in such cases is the general rule 
of Hindu law that the obligation to maintain the widow is not absolute, but 
is conditioned upon the fact of the person against whom maintenance is 
claimed having inherited the property of her late husband, and that where 
this condition is not satisfied, the widow’s claim for maintenance cannot 
prevail (Tagore Law Lectures, 1879, p. 446.) 

In dealing with this contention, it seems to me advisable to state 
briefly some propositions of Hindu law which are settled by authority 
and form steps of the reasoning upon which my judgment will proceed. 

The first proposition is that a widowed daughter-in-law has no legal 
right to claim maintenance from her father-in-law who has only self- 
acquired property in his hands, and that the obligation to maintain her 
out of such property is a merely moral and not a legal obligation on the 
part of the father-in-law. For this proposition Rajjomoney Dossee v. 
Shibchunder Mullick (l) Khetramani [206] Dasi v. Kashinath Das (2), 
Ganga Bai v. Sita Ham (3) and Kalu v. Kashibai (4) which followed the 
earlier Full Bench ruling in Savitribai v. Luximibai (5) are distinct autho- 
rities. 

Tho second proposition is that a widowed daughter-in-law is entitled 
to claim maintenance from her father-in law who was in possession of 
tho joint ancestral estate of the family of which her deceased husband 
was a member under the Mitakshara law and had predeceased his father. 
The Full Bench ruling of this Court in Mussammat Lalti Knar v. Ganga 
Bi slian (6) is authority for this proposition, and is in accord with the ruling 
of the Madras High Court in Visalatchi Animal v. Annasamy Sastry (7). 

But neither of these two propositions covers the question now 
before us, viz., whether a widowed daughter-in-law is entitled to claim 
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maintenance out of the self-acquired estate of her father-in-law who, dying 
intestate, has left the property to be inherited by his surviving son. 

In considering this question I have felt some difficulty in consequence 
of the fact that even under the Benares school of the Mitakshara law, the 
son does not by his birth acquire any vested or even what has been called 
inchoate ” interest in his father’s self-acquired property, and that a Hindu 
widow cannot in respect of the inheritance of such property represent her 
husband by any such rule as the doctrine of jus representationis. The result 
is that (to use the words of Mr. Mayne's work on Hindu law, s. 452) 
she can only succeed to his property or rights, that is, to the property 
which was actually vested in him, either in title or in possession, at the 
time of his death. She must take at once at his death or not at all. No 
fresh right can accrue to her as widow in consequence of the subsequent 
death of some one to whom he would have been heir if he had lived. 
Hence no claim as heir can be set up on behalf of the widow of a son, &c.” 

In the present case therefore it is clear that the plaintiff’s husband 
Ghasi had no vested interest in Khiali’s self-acquired pro- [207] perty, and 
that the plaintiff could uot therefore have any interest in the inheritance 
from Khiali. Her rights must therefore depend upon some principle of the 
Hindu law other than the rules of inheritance by widows. 

It has been argued that since the plaintiff’s husband Ghasi never 
lived long enough to acquire any vested interest in his father Khiali’s self- 
acquired property, therefore the defendant Nand Ram inherited that pro- 
perty by direct succession to Khiali and cannot be regarded as in possession 
of any portion of the property either as the inheritor or successor by 
survivorship of his brother Ghasi’s share. And on the basis of this con- 
tention we are asked to hold that the plaintiff is not entitled to any 
maintenance out of the estate of Khiali even in the hands of the defendant 
Nand Ram. In support of this contention the following passage from 
the Smriti Ghandrika has been relied upon : — 

In order to maintain the widow, the older brother or any of the 
others above-mentioned must have taken the property of the deceased, the 
duty of maintaining the widow being dependent on taking the property” 
(Chapter XI, s. 1, s. 34). 

This passage as understood by Mr. Mayne (Hindu Law, s. 375, p. 
418) and Dr. Trailokyanath Mitra, Tagore Law Lectures, 1879, pp. 445-46 
no doubt favours the contention for the defendants-respondents ; but having 
considered the matter, I am of opinion that the rule cannot be under- 
stood to be exhaustive in the sense of excluding the widow’s right of 
maintenance when such right may arise from other rules of the Hindu 
law than the doctrine to which the text refers. Without therefore ques- 
tioning the authority of the text or the accuracy of the rule which that 
text contains, I hold that under the circumstances of this case the plaintiff 
is entitled to claim maintenance out of the self-acquired property of Khiali 
Ram when in the hands of his son and heir the defendant Nand Ram. 

The steps of reasoning which lead me to the conclusion are — 

(1) — A Hindu father is under a moral, if not a legal obligation to give 
his daughter in marriage. 

[203] (2) By marriage a Hindu woman ceases to belong to her 
parental family and becomes a member of her husband’s family. 

(3) The head of a Hindu family is bound morally , if not legally , to 
provide for the maintenance of all the members of the family according to 
the various rules applicable to the claims of each class of members. 
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(4) Although a father-in-law in possession only of self-acquired 
property is not legally compellable to maintain his son’s widow, yet the 
Hindu law imposes a moral obligation on him to provide for her mainte- 
nance. 

(5) An essential element of the son’s right of inheritance from his 
father is the spirtual benefit which in the contemplation of the Hindu law 
the son confers upon the soul of his deceased father. 

(6) Therefore the soq inheriting the self-acquired property of his father 
takes that property subject to such moral obligations as are conducive to 
the spiritual benefit of bis father, and that such moral obligations become 
legal obligations as against the son who holds his father’s property by 
inheritance. 

I shall deal with each of these points seriatim. 

As to the first point, I refer to the text of Manu where he says : — 
Reprehensible is the father, who gives not his daughter in marriage at 
the proper time ” fOhapter IX, s. 4) ; also to the text of Katvayana, who 
says : “If a damsel, yet unmarried, arrive at puberty in the house of her 
father, he is guilty of infanticide by detaining her at a time when she 
might have been a mother ; and the damsel is held degraded to the servile 
class ” (Colebrooke’s Digest of Hindu Law, 3rd ed., vol. II, p. 297). It 
was no doubt with reference to these precepts of the Hindu law, which 
are also fortified by the usage of the Hindus, that the father of the plaiutiff 
Musammat Janki gave her in marriage to the deceased Ghasi before she 
had attained the age of puberty. And I may here say that under the 
Hindu iaw marriage is not a civil contract as it is in some other systems 
of jurisprudence, but is a sacrament ( vide Dr. Gurudas Banarjee’s Tagore 
Law Lectures, 1873, p. 30), which so far as the [209] woman is con- 
cerned, ranks as high as the ceremony of Upanayana or investiture of the 
sacred thread in the case of males, a ceremony which implies regeneration 
or second birth in the contemplation of the Hindu law as explained by me 
in Ganga Sahai v. Lekhraj Singh (1). “To use the words of Manu. the 
nuptial ceremony is considered as the complete institution of women, 
ordained for them in the Veda v (Manu, Chap. II, s. G7, see also s. 66). 

As to the second point I need only repeat the language of Mr. Justice 
West and Dr. Buhler in their work on Hindu law f3rd e d., p. 129) to the 
effect that the daughters by their marriage pass into another family or, as 
the Hindu lawyers say in their expressive language, “ are born again in 
the family of their husbands.” I have no doubt that this is an accurate 
proposition of the Hindu law of marriage, at least so far as the Benares 
school, which governs this case, is concerned. 


Then comes the third point as enunciated by me, and in dealing with 
it I cannot do bettor than adopt the words of Sir Thomas Strange (Hindu 
Law, vol i, p. 67), who says: — 

“ Maintenance by a man of his dependents is, with the Hindus, a 
primary duty. They hold that he must be just before he is generous, bis 
charity beginning at home ; and that even sacrifice is mockery, if to the 
injury of those whom he is bound to maintain. Nor of his duty in this 
respeot aie his children the only objects, co-exteusi \’3 as it is with his 
family, whatever be its composition, as consisting of other relations and 
connections, including (it may be) illegitimate offspring. It extends to the 
outcast, if not to the adulterous wife, uot to mention such as are excluded 
from the tuhei itanoe, whether through their fault or their misfortune; all 
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being entitled to be maintained with food and raimant at least, under the 
severest sanctions.” 

This passage is supported by the text upon which the learned author 
has relied ; but I am anxious to quote a passage from more recent author- 
ity (Dr. Gurudas Banerjee’s Tagore Law Lectures, 1878, p. 210) : — 

[ 210 ] “ We have hitherto been considering the claim of a widow for 
maintenance against the person inheriting her husband’s estate. The- 
question next arises how far she is entitled to be maintained by the heir 
when her husband leaves no property, and how far she can claim main- 
tenance from other relatives. The Hindu sages emphatically enjoin upon 
every person the duty of maintaining the dependent members of his family.. 
The following are a few of the many texts on the subject: — Jtfanu: — The 
ample supnort of those who are entitled to maintenance is rewarded with 
bliss in heaven; but hell is the portion of that; man whose family is 
afflicted with pain by his neglect: therefore let him maintain his family 
with the utmost care.’ Narada : — Even they who are born, or yet 
unborn, and they who exist in the womb, require funds for subsistence; 
the deprivation of the means of subsistence is reprehended.’ Brihas - 
pati : — ‘ A man may give what remains after the food and clothing of his 
family; the giver of more who leaves his family naked and unfed, may 
taste honey at first, but shall afterwards find it poison. 

To these texts I may add the following from Manu (Chap. XI, ss. 9 

and 10) : — 

“ He who bestows gifts on strangers, with a view to worldly fame, 
while he suffers his family to live in distress, though he has power to 
support them, touches his lips with honey, but swallows poison ; such 
virtue is counterfeit ; even what he does for the sake of his future spiritual 
body, to the injury of those whom he is bound to maintain, shall bring 
him ultimate misery both in this life and in the next.” 

All these texts read together in the spirit of the Hindu law, leave no 
doubt in my mind that at least in point of religious or spiritual and moral 
obligation, maintenance of the defendants of a family is an obligation 

resting on the head of a Hindu family. 

From this proposition the answer to the fourth point follows, for 
it is a corollary from what has already been said on the preceding 
point. I may now, however, refer to the text of Sancha : — [211] To the 
childless wives of brothers and of sons, strictly observing the conduct 
prescribed, their spiritual parent must allot mere food and old garments 
which are not tattered.” (Colebrooke’s Digest, vol. ii, p. 538.) And I 
may also say that the ratio decidendi of all the rulings of the various High 
Courts which I have already cited, whilst negativing the legal right of a 
widowed daughter-in-law, to claim maintenance from her father-in-law 
who is in possession only of self-acquired property, recognize and proceed 
upon affirming the proposition that her maintenance, though falling short 
of a legal right, is a moral obligation resting on the father-in-law. So far 
all those rulings are unanimous, and I do not think any such argument 
has been addressed to us as would require me to go behind the ratio deci- 
dendi of those rulings, or to regard what was said there as to the moral 
obligation of the father-in-law, as mere obiter dicta. 

In dealing with the fifth point, I wish to begin by adopting the 
language of a well-known Hindu lawyer, Mr. Sarvadhikari, in his work 
on Hindu inheritance (Tagore Law Lectures, 1880, p. 12), where after 
referring to the Roman system of inheritance, the learned author sum- 
marizes the principle of the Hindu law as to the right of inheritance : — 
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The Hindu system went further, and laid it down as an imperative 
rule, that the right to inherit a dead man's property is exactly co-extensive 
with the duty of performing his obsequies. The devolution of property 
depends upon the competence to perform the obsequial rites of the deceased. 
They cannot be separated. He who is entitled to celebrate these rites is 
also entitled to inherit the property ; and he who gets the property must 
perform the funeral rites of the last owner. If there are no relatives who 
are legally competent to perform them, the law of succession does not 
apply, and the property escheats to the crown. The king takes the 
property as an heir, and, as such, is also bound to discharge all the 
obligations of an heir. He must cause the last rites to be performed for 
the deceased, and must also see that they are periodically celebrated 
on the appointed days. The “ water” and the “ cake ” are essen- 
tially necessary for the lasting peace of the soul of the deceased and he 
[212] who inherits his property must perform ceremonies which would 
conduce to his spiritual welfare. Hindu law has thus inseparably 
connected the duty of presenting the “ water ” and the “ cake” with the 
right of inheritance, and this makes it absolutely necessary that a clear 
conception should be gained of the sradha rites which form the basis of 
the Hindu law of inheritance.” 

The same is the effect of what Mr. Mayne says (Hindu Law, s. 9) : 

“The principle that the right of inheritance, according to Hindu law, 
is wholly regulated with reference to the spiritual benefits to be conferred 
on the deceased proprietor, has been laid down on the highest judicial 
authority as an article of the legal creed, which is universally true, and 
which it would be heresy to doubt.” And the learned author re-atfirms 
the doctrine in s. 423 of his work, and cites the authority of certain 
rulings of the Privy Council. 

It has been suggested in the course of the argument at the bar that 
this principle is applicable only to the Bengal school and is repudiated by 
the Mitakshara school of the Hindu law. Some apparent countenance is 
given to this argument by what Mr. Mayne says in s. 433 of his work : 

“ When we go a stage back to the Mitakshara, and still more to the actual 
usage of those districts where Brahminical influence was less felt, the 
whole doctrine of religious efficacy seems to disappear.” 

I am afraid, and I say this with all respect due to such an eminent 
author, that the sentence taken by itself is somewhat unguardedly expres- 
sed. The Mitakshara and the Bengal school do not differ with each other 
in the principle that the right of inheritance itself is based on and arises 
from the contemplation of the Hindu law that the inheritor by taking the 
inheritance renders spiritual benefits to the soul of the deceased proprie- 
tor. The principle is common to all schools of Hindu law and the 
difference between the Benares school and the Bengal school on this 
point is a matter of detail relating to questions of ureference where there is 
oompot.t! 0 ,, between various classes of heirs. The matter is well .Ascribed 
by Mr. barvadhikan (Hindu Law of Inheritance, pp 647-8) • “ Pronin r213l 
quay according to the Mitakshara. is the ruling principle of the law of 
inheritance. This propinquity is consanguineous according to Yisvesvara 
Bhntta and Balam Bhatta the two eminent commentators of the Mitak- 
shara ; and it is measured, says Mitra Misra. the great expounder of the 
doctrines of the Benares school, by the spiritual benefits conferred on the 
deceased proprietor. Spiritual benefits, says the author of the Yiramitro- 
dava, furnish the great test of consanguineous propinquity. Spiritual 
benefit, he adds, cannot create the heritable right , it is true, but it determines. 
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with precision the preferable right of gotrajas and other heirs, where there 
is more than one claimant to the heritage.” 

But whatever may be the difference between the various schools of 
the Hindu law as to heirs in competition with each other for inheritance, 
there can be no doubt that there is no difference as to the principle upon 
which the son’s right of inheriting his father’s property is concerned. The 
principle really rests on the religious doctrine inculcated by Manu (Chap. 
IX, ss. 137-38) : “ By a son, a man obtains victory over all people; by a 
son’s son, he enjoys immortality ; and afterwards, by the son of that 
grandson, he reaches the solar abode. Since the son ( trayate ) delivers 
his father from the hell named put , he was, therefore, called puttra by 
Brahma himself.” 

This religious precept is indeed the foundation of the law of marriage, 
which, as I have already said, is a sacrament in Hindu law (Tagore Law 
Lectures, 1878, pp. 30 and 31), having for its object the procreation of 
offspring as a means of salvation ; it is also the foundation of the law of 
adoption, whereby the adopted son acquires the right of inheriting his 
adoptive father’s property, as stated by me in Ganga Sahai v. Lekhraj 
Singh (1) ; and it is also the foundation of many other rules of the Hindu 
law which I need not here specify. The broad result is that a son has the 
right of inheriting his father’s property, because the son is the means of 
conferring spiritual benefits upon the deceased father by delivering his 

father’s soul from the hell named put. 

[214] The sixth point in the case is in my opinion the necessary out- 
come of the views which 1 have expressed upon the preceding five points. 
Mr. Mayne in his work on Hindu law (Chap. IX, ss. 272, 276) has 
explained the origin and extent of the son’s obligation to pay his father’s 
moral debts, and the learned author points out that “ in the view of Hindu 
lawyers, a debt is not merely an obligation but a sin, the consequences of 
which follow the debtor into the next world.” He then shows that 
originally the son's liability to discharge the father’s obligation was 
independent of paternal assets, and be summarizes the present law by 

saying : — 

“ The liability to pay the father’s debt arises from the moral and 
religious obligation to rescue him from the penalties arising from the non- 
payment of His debts. And this obligation equally compels the son to 
carry out what the ancestor has promised for religious purposes. It follows, 
then, that when the debt creates no such moral obligation the son is not 
bound to repay it, even though he possesses assets. This arises in two 
cases, 1st , when the debt is of an immoral character ; 2nd , when it is of a 
ready-money character” (s. 276). 

This, I think, correctly, represents the present state of the Hindu law 
as administered by our Courts. I may, however, cite a passage from Nara- 
diya Dhar masastra or the Institutes of Narada in Dr. Jolly’s translation 
(Chap. III. s. 25) as being pertinent to the present case: — 

“ of the successor to the estate, the guardian of the widow, and the 
3 on, he who takes the assets becomes liable for the debts ; the son if there 
be no guardian of the widow, nor successor to the estate : and the person 
who took the widow if there be no successor to the estate, nor son.” 

I think I may safely say here that in this text as also in other similar 
original texts of the Hindu law, the word “debt” is to be understood in a 
broad sense so as to include all classes of obligations, such as moral 
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obligations in respect of maintaining widowed daughters-in-law, and ex- 
penses of the marriage of unmarried daughters. C215] I do not consider it 
necessary for the purposes of this case to enter into a discussion as to the 
exact nature and extent of the son’s liability to pay his father’s debts. 
The question has been settled by the ruling of the Privy Council in Gird- 
harec Lall v. Kantoo Lall (1) and other subsequent rulings. I may, 
however, say that the general effect of the ratio adopted in those rulings 
is to emphasize the principle that it is a pious duty on the part of the son 
to pay his father’s debts, and even ancestral property in which the son, 
as son, acquires an interest by birth, under the Mitakshara law, is liable 
to the father’s debts unless they have been contracted for immoral pur- 
poses. I do not wish to pursue the subject further, because a much closer 
analogy is available for the purposes of this case. 

That analogy is to be found in the liahiiity of a son to pay the marriage 
expenses of an unmarried sister out of the estate which he has inherited 
from his father, even if such estate was the self-acquired property of the 
father. Now in the course of the argument, I asked Mr. Mad ho Prasad 
for the respondents to point out any authority either of original texts or 
of decided cases which would go to show that the obligation of a father to 
give his daughter in marriage rests upon any foundation other than the 
religious and moral precepts which I have already cited in considering the 
first point. In other words, I have been anxious to ascertain whether 
under the Hindu law the obligation of the father in respect of defraying 
his daughter’s marriage expenses was a legal obligation, so as to render 
him compellable by action in a Court of justice. But the learned pleader 
has been unable to point out any such authority, and my own efforts in 
this direction have proved equally fruitless. I think I am therefore 
justified in laying down the proposition that under the Hindu law a 
father in possession only of self-acquired property is bound only by 
religious and moral precepts to give his daughter in marriage and that he is 
not legally compellable in this respect in a Court of law. To use the words 
of the Lords of the Privy Council in Jumoona Dassya Chowdhrani v. Bavia 
Soondari Dassya Ghowdhrani (2,, “The foundation upon which marriages 
between [216] infants which so many philosophical Hindus consider one 
of the most objectionable of their customs rest is the religious obligation 
which is supposed to lie upon parents of providing for their daughter, so 
soon as she is m itura virgo , a husband capable of procreating children : the 
custom being that when that period arrives, the infant wife permanently 
quits her father’s house, to which she had returned after the celebration 
of the marriage ceremony, for that of her husband.” 

There being thus no legal obligation upon the father to provide a 
husband for his daughter, or to pay her marriage expenses, I proceed to 
show that the obligation which was only a moral or religious obligation 
resting upon the father, becomes a legally enforceable obligation as against 
the son who has inherited the property of his father, even though such 
property is ouly self- acquired property of the father. In other words, 
what was a mere moral obligation on the father matures itself into a legal 
obligation against the brother. 

I think I may at once say that there is an unusual paucity of case- 
law on the subject of Hindu marriage, and I agree in the view of the 
learned author of the Hindu Law of Marriage (Tagore Law Lectures, 1878, 
pp. 32-3) when he states that the scantiness of the case-law is due to the 

(l) 1 I. A. 821. (2) 3 1. A 72. 
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devotional character of the Hindu population, and I may add, probably 
also to the fact that the law abiding tendencies of the Hindus of the better 
classes have precluded brothers from disputing the right of unmarried 
sisters to obtain their marriage expenses out of the paternal estate when 
in tbe hands of the brothers by inheritance. Indeed, the only reported 
case involving such a question is Tulsha v. Gopal Rai (l), which my 
brother Tyrrell has pointed out to me, and which as he noticed was not a 
dispute between own sisters and brothers, but between unmarried sisters 
and their half-brother by the second wife of the deceased father. In that 
case the right of the sisters to claim their marriage expenses from the 
paternal estate does not seem to have been seriously questioned, and my 
brethren Straight and Brodhurst concurred in saying : — 

[217] 4 ' At the time the suit was brought, both the girls were of a 
marriageable age, and it was only in accordance with Hindu law that a 
sum of money suitable to their condition and the custom of their family 
should be secured against their marriage taking place.” 

I am not aware of any other reported case on the subject ; and I 
cannot help feeling that the main reason for the paucity of the case-law is 
that no Hindu brother in possession of his father’s assets would deny his 
obligation to defray the marriage expenses of his unmarried sisters. 

But because there is such paucity of case-law on the subject, I am 
anxious to cite some original texts of the Hindu law as authorities in 
support of my opinion. I think I need only refer to the text of Vishnu. 

“ The marriage and other ceremonies of unmarried daughters must be 
defrayed in proportion to the wealth inherited — (Colebrooko’s Digest, 
vol. ii, p. 295.) 

Again there is a text of Devala : “ A nuptial portion shall be given to 
unmarried daughters out of their father’s estate.” ( lb., p. 296, see also 
p. 543, Text CCCGXX). 

I think these texts are quite enough for the purposes of the analogy 
which I have introduced between the rights of a brother’s widow for 
maintenance and the rights of an unmarried sister to claim marriage 
expenses from her brother who is in possession of the father’s estate. The 
whole object of the analogy of course is to furnish the necessary step of 
reasoning upon which my judgment proceeds, namely, that under the 
Hindu law purely moral obligations imposed by religious precepts upon the 
father ripen into legally enforceable obligations as against the son who 
inherits his father’s property. 

That this principle is not entirely an original supposition of my own 
is shown by what Norman, C.J., said towards the end of his judgment in 
Rajjomoney Dossee v. Shibchunder Mullick (2) and by Peacock, C. J., in 
the case of Khetramani Dasi v. Kashinath Das (3), both of which dicta 
have been quoted and followed by Farran, J., in [218] the judgment 
which he delivered in Adhibai v. Cursandas Nathu (4). 

The effect of these authorities can be best represented in the words 
of Dr. Gurudas Banerjee, (who, I am glad, has recently received a well- 
merited seat on the Bench of the Calcutta High Court) in his Hindu Lazo 
of Marriage (Tagore Law Lectures, 1878, p. 214), where the learned 
author, referring to Sir Barnes Peacock’s judgment in Khetramani Dasi v. 
Kashinath Das (3), points out “ that an important general rule has been 
laid down regarding a person’s liability to provide maintenance for others. 

(1) 6 A. 632. (2) 2 Hyde. 103. (3) 2 B.L.R. A.C. 16. (4) 11 B. 199. 
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That rule is this, that the heir of a person taking his estate is legally 
bound to maintain all those whom the late proprietor was either legally 
or morally bound to maintain ; for the heir takes the estate of the ancestor 
for his spiritual benefit. Thus in this instance, what was a mere moral 
obligation in the ancestor becomes transformed into a legal obligation in 
his heir.” 

I fully accept this view of the law, and now proceed to mention some 
of the early reported cases in the subject. In 1820 the late Sadr Diwani 
Adalat ot Bengal in deciding the case of Dai Sham Dulluhh v. Prankishen 
Ghose (1), held that the widow of a son who died before his father was 
entitled to food and raimant only from those who had inherited her 
father-in-law’s estate. The same is the tendency of the ruling in 
Musammat Himulta Choxvdrayn v. Musammat Pudoomunee Choxvdrayn (2), 
which was decided in 1825, and of another case decided in 1852 and 
reported at p. 796 of the Calcutta Sadr Diwani Reports for that year. The 
learned Judges in that case said that “ it was unnecessary to call for a 
bywasta , as according to the Hindu law and the established precedents of 
the Court, the widow is entitled to maintenance from the heir of the 
family.” I have referred to these cases merely incidentally, because the 
reports are so meagre that they are silent as to whether the property out 
of which maintenance was claimed was ancestral property or self-acquired 
property of the father-in-law from whom the defendants had inherited. 
Those cases therefore do not necessarilv cover the whole ground of 
[ 219 ] the point now before us, and I am afraid cannot be regarded as of 
much value as authorities upon the question which we are called upon to 
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decide in this case. 

But I think I have 9aid enough to show that irrespective of these old 
cases there are enough indications in the original texts of the Hindu law 
itself and indeed in the whole spirit of that system of jurisprudence to justify 
the conclusion at which I have arrived in this case, as a pure question of 
legal decision. But because the case is not altogether free from difficulty, 
and also because our judgment in this case will go very near the boundary 
of what is sometimes described as “ judicial legislatioxi ,” I am anxious 
before concluding my judgment to refer to some considerations of good 
policy from which I confess my mind lias not been altogether free 
in determining the question raised in this case. When I say good 
policy I do not refer to any political exigencies of the population of 
the territories under the jurisdiction of this Court. I use the phrase 
in the sense in which such a phrase should be understood in judicial 
exposition of the law, that is in the sense of those broad principles which 
ordain the basis of the rule of justice, equity, and good conscience upon 
which we. as Judges of a Court which exercises the combined jurisdiction 
of a Court of law and a Court of equity, must act in cases where there is 
no specific legislative provision in the statute law, or the original texts of 
an anoient system of jurisprudence, which we are bound to administer, do 
not furnish an express authority in specific terms. In regardiug the matter 
in this light, I am fortified by the example of Norman, C J.. in Khctra- 
mani Dasi v. Kashinath Das (3) where that learned Judge clearly indicated 
that in considering suoh questions considerations of natural law, equity 
and good conscience were not to be lost sight of. And in regarding the 
matter in the same light here, I cannot refrain from pointing out that 
whilst in fact marriages are almost enjoined by the Hindu law, especially 


(1) 3 S. D. A., L. P. 38 


(‘2) 4 S. D. A., D. P. 19 

567 


(3) ‘2 BLR. A.C. 16. 


11 All. 220 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1888; 

Dec. 7. . 

Full .* 
Bench. 

11 A. 194 
(F.B.)= , 

9 A.W N. 
(1B89) 30 = 
nd. Jup. 

3,4'?. 


in the case of females, it is far from being certain that the re-marriage of ' 
Hindu widows is permitted by the Hindu law texts. To use the words of 
Manu, the marriage of a widow is not “ even named in the laws con- 
cerning marriage " (Manu Chapter £220] IX, ss. 64, 65) and the sacred 
writer goes on to say : — “ This practice, fit only for cattle, is reprehended 
by learned Brahmans," ( ib ., s. 65). 

An exceptional piece of legislation, Act XV of 1856, which legalizes the 
marriage of Hindu widows, has, indeed, found place in the Statute Book 
of British India. The history and effect of the legislation are described 
by Dr. Gurudas Banerjee ( Tagore haw Lectures for 1878 pp. 264 — 73) ; 
but I do not think it is going too far to say that, notwithstanding that 
enactment, the remarriage of widows is still abominable in the eyes of the 
Hindus of the three higher castes, and that the probable, if not the inevit- 
able, result of such remarriages would be the outcasting of the widow and 
her second husband, if not also of those who took part in or encouraged 
such re-marriage. In saying so I refer to matters such as those which the 
Madras High Court had to consider in The Queen v. Sri Vidya Sankara 
Narasimha Bharathi Guruswamulu (1). And I consider it entirely within 
the province of judicial usage to take notice of this circumstanceand not lose 
sight of it in dealing with such questions. I take it as a proposition which 
neither of the learned pleaders of the parties, botih of whom are Hindu 
gentlemen, would deny, that under the present conditions of the Hindu 
society in this part of India if the plaintiff Musammat JaDki entered into 
matrimony by marrying a second husband, she would incur all the social 
and religious penalties of ex-communication which the Hindu society of 
this part of the country recognises and acts upon. Judges are of course 
bound to administer the law as they find it, but where the statute law is 
silent, and the common law not free from doubt, they do not, especially in 
disputes arising out of the law of marriage, ignore the conditions, senti- 
ments or prejudices, religious or social, which are held sacred by the 
population to which the law is administered. 

It is in view of these legal principles of adjudication, that I wish to 
quote a passage from an eminent Hindu lawyer, Krishna Kamal Bhatta- 
chargya (Tagore Law Lectures, 1885, page 323), who after referring to 
some ruliDgs goes on to say : — 

[221] “ To a Hindu mind not penetrated with European notions and 
still retaining the spirit of ancient Hindu law as propounded by Rishis and 
their earlier commentators, this exposition of the law relating to a widow’s 
maintenance would appear harsh and unsympathetic. The life of a Hindu 
female is one of seclusion ; outside the zenana , her knowledge is as limited 
as that of a tender child ; culture, training or education she has absolutely 
none. If her rights are invaded by the male members of the family, she 
is utterly helpless; and she falls under the influence of persons whose 
motives for lending her a help are the furthest from those of philanthropy 
or disinterested good will. Females belonging to the respectable classes 
are incapable of earning their own livelihood ; if the family property is 
transferred by the male relations, what can these females do to keep 
their rights of maintenance secure?" 

I asked Mr. Madho Prasad, in the course of the argument, to suggest 
what answer his client Nand Ram would give to these questions. Would 
he propose that the girl widow Janki should marry a second husband, 
thus incapacitating herself for conferring any of those spiritual benefits 
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upon his brother and her deceased husband, which the ecclesiastical cere- 
monials of the Hindu law and religion inculcate and ordain ? Would he 
propose that this widowed girl should claim maintenance from her parental 
family of which she, by reason of her marriage with the deceased Ghasi, 
has ceased to be a member, and as such en 1, tied to no such legal right ? 
Would he propose that this widowed girl shou d enter into some profession 
to earn a livelihood ? Would lie propose that if she is unfit, by reason of 
her sex and the condition of Hindu society, to adopt any respectable pro- 
fession, that she should go begging in the streets for her bare necessaries 
of life, thus exposing herself in her early month to all those temptations 
of immorality which the austerities prescribed by the Hindu law for the 
widow, are intended to obviate and preclude ? 

The only answer to these questions which Mr. Madho Prasad for the 
respondent Nand Ram found it possible to suggest was, that I sitting here 
as a Judge should ignore all considerations of compassion and dispose of 
the case entirely upon the technicalities of [222] the law and the rights 
of the parties. I am aware that such is my duty, but, as I have shown, 
the conclusions at which I have arrived are well supported by the entire 
spirit of the texts of the Hindu law itself and the principles of that system 
of jurisprudence. And if I have referred to the condition of the Hindu 
society in connection with such questions, it is only because I hold it to 
be a true proposition of law and judicial method, that in deciding such 
cases of contested interpretation sought to be placed upon ancient texts 
of a very ancient system of law. Judges of the present day in enforcing 
that system should not be oblivious of the requirements of the age and 
the exigencies, social, moral, and religious, of the population under their 
jurisdiction. 

This view induces m 9 , even at the risk of prolixity, to quote another 
passage from another Hindu lawyer of eminence upon a cognate subject. 
Dr. Gurudas Banerjee (Tagore Law Lectures, 1878, p. 213) referring to 
the case of Khetramani JDossee v. Kashinath Das (1) quotes the language 
of Norman, C.J., “ upon the question whether a sou’s widow is entitled 
to be supported by hor father-in-law if she resides in her house and the 
learned author goes on to say : — 

“ But as the question was not raised before the Court, the other Judges 
expressed no opinion upon it ; so that it still remains an open question. 
Considering the constitution of Hindu society, considering the extremely 
helpless condition of the Hindu widow, and considering that the obliga- 
tion of the father-in-law or other near relation to give hor food and rai- 
ment if she resides in his house, is not only enjoined by precepts, but is 
also confirmed by invariable usage, it is hoped that should this question 
ever arise, it will be decided in favour of the widow.” 

These passages have been quoted by me not as governing the exact 
question now before us, but as indicating that the tendency of the Hindu 
jurisprudence, as understood by Hindu lawyers themselves, is in keeping 
with the conclusions at which I have arrived in this case. And because 
this judgment has grown to such length, I am anxious to guard myself 
against being understood to go behind [223] the rulings which have nega- 
tived the widowed daughter-in-law’s legal right to claim maintenance from 
her father-in-law, who is in possession only of self-acquired property. Nor 
am I to be understood as laying down any rule as to the question whether 
or not the self-acquired property of a father-in-law in the hands of a 


1888 

Deo. 7: 

PULii 

Bench. 

11 A. 194 
(F.B.) = 

9 A.W.N. 
(1889) 30 = 
13 Ind. Jur. 
347- 


VI— 7 S' 


(1) 2 B.Ij.R. A.C. 15. 

569 


11 All. 224 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1888 

Dec. 7. 

Full 

Bench. 

11 A. 194 
(F.B.) = 

9 A.W.N. 
(1889) 30 = 
13 Iod. Jur. 
347. 


surviving son is fco be dealt with as “ ancesti al property " in the sense in 
which that expression is understood in the Hindu law. What I do lay 
down is that Khiali was bound by moral and religious precepts to provide for 
the maintenance of his widowed daughter-in-law, of the plaintiff ; that his 
self-acquired property inherited by his son, the defendant Nand Ram, was 
so inherited subject to tbe moral obligation of Khiali ; that since the 
inheritance itself in the contemplation of the Hindu law arises for the 
spiritual benefits of tbe deceased owner, the son inheriting the property, 
is legally bound to discharge those obligations which, so long as the original 
acquirer of the property was alive, were only moral obligations. I also 
hold that the plaintiff’s maintenance is a legal charge upon the property 
of Khiali in the hands of Nand Ram, and that the plaintiff, Musammat 
Janki, was therefore entitled to maintain this action. 

It now remains for me to consider the exact terms of the order which 
should be made in this case. I have already indicated at the outset that 
the suit was defended also upon some pleas of fact into which the lower 
appellate Court has not entered, owing to the view of the law which that 
Court took as to the absence of the plaintiff’s right to maintain the action. 
The case therefore is similar in principle, so far as this point is concerned, 
to the case of Muhammad Allahdad Khan v. Muhammad Ismail Khan (l), 
where the learned Chief Justice and I concurred in decreeing the appeal 
and remanding the case under s. 562 of the Code of Civil Procedure. For 
similar reasons the plaintiff’s right to maintain the suit being established, 
I decree this appeal ; and, setting aside the decree of the lower appellate 
Court remand the case to that Court, for adjudication upon the merits 
of the other pleas set up by the defendants-respondents. Costs to abide 
the result. Cause remanded. 


11 A. 224 = 9 A.W.N. (1889) 87. 

[224] APPELLATE CIVIL. 

Before Mr. Justice Mahmood. 

Mahadeo Singh and others ( Plaintiffs ) v. Bachu Singh and 
OTHERS {Defendants) * [12th November, 1888.] 

Jurisdiction — Civil and Revenue Courts — Suit by co-sharers in a joint undivided 
mahal for declaration of title to receive proportionate share of rent and for recovery 
thereof — Denial of plaintiffs' title by co sharers defendants — Suit not maintainable — 
Act XII of 18H1 (North- Western Provinces Rent Act), ss. 93 (/i), 106, 148 — Act I of 
1877 ( Specific Relief Act) , s. 4 2 — Civil Procedure Code t s. 11. 

Tbe effect and intention of the proviso to s. 148 of the North-Western Pro- 
vinces Rent Act (XII of 1881) is to preserve the jurisdiction of the Civil Courts 
under s. 42 of the Specific Relief Act (1 of 1877), while prescribing a special period 
of one year’s limitation for suoh suits when they arise out of adjudications such as 
s. 148 contemplates. Neither that section nor the proviso affects the jurisdiction 
of a Civil Court to entertain a suit by some of a body of co-sharers in a joint and 
undivided mahal for a declaration of their title to receive a proportionate share of 
the rent payable by the tenants. 

Having regard to s. 11 of the Civil Procedure Code, a suit for the recovery of 
certain sums of money as the plaintiffs* share of rent alleged by them to have been 


• Second Appeal, No. 1950 of 1886, from a decree of G. J. Nicholls, Esq., District 
Judge of Ghazipur, dated tbe 2nd August, 1886, confirming a decree of Maulvi Imam- 
ul-Haqq, Munsif of Ballia, dated the ‘24th December, 1885. 
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wroDgfully received by the defendants, their co-sharers, and in which the plaint- 
iffs’ right to receive any portion of the rent claimed is denied by the defendants, 
is not barred from the cognizance of the Civil Courts by s. 93 ( h ) of the North- 
Western Provinces Hunt Aot. That provision does not oontemplate suits in 
which such claims of title are so made and resisted. 

But a suit by some of the co-sharers in a joint and undivided inahal for such 
declaration and such recovery of a proportionate share of rent as above referred 
to, is barred by the provisions of s. 106 of the North-Western Provinces Rent 
Act, iu the absence of proof of local custom or special contract authorizing such 
suits. 

[R., 11 C.P.L.R. 144 (147).] 
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The plaintiffs in this case formed one of three sets of co-sharers of 
-a village, and they instituted a suit against one of the tenants, alleging 
that although the village was held in joint and undivided shares, each co- 
sharer of the taluka collected rents from the tenants to the extent of his 
share. The suit was instituted under the N. W. P. Rent Act (XII of 
1881) in the Revenue Court, and the tenant defendant in that case 
pleaded payment of the full amount of rent [225] to another set of 
co-sharers in the taluka , and thereupon - those co-sharers were implead- 
ed as defendants and pleaded that they were entitled to collect the entire 
rent from the tenant against whom that suit was instituted. That suit 
was dismissed hy the Rent Court upon the ground that the inahal being 
joint and undivided, the plaintiffs were not entitled to sue lor their share 
of rent only, and that their proper remedy was to sue for settlement of 
account against their co-sharers. 

The plaintiffs, dealing with the Rent Court’s decision as one under 
the latter part of s. 118 of the North-Western Provinces Rent Act, institu- 
ted this suit in the Civil Court under the proviso to that section, with the 
object of obtaining a declaration of their title to receive one-third of the 
rent payable by the tenant, and for recovery of certain sums of money 
alleged to be their share of the rent paid by the tenant to the other co- 
sharers, the first set of defendants. 

The suit was resisted upon various minor pleas, but the main pleas 
urged in defence were that such a suit was not maintainable, as the deci- 
sion of the Rent Court was nob such as s. 148 contemplated, and that the 
plaintiffs had no right to receive any share of the rent from the tenant in 
question. 

The Court of first instance (Munsif of Ballia) dismissed the suit, 
holding that the Rent Court’s decision was based on s. 106 of the North- 
Western Provinces Rent Act prohibiting separate rent suits by co-sharers 
for their respective shares of rent ; that the decision was not of the nature 
contemplated by s. 148 of the Act ; and that the Civil Court therefore had 
no jurisdiction to entertain the suit. The Munsif further held that “ no 
attempt has been made and no evidence has been adduced to prove the 
existence of” any local custom or special custom authorizing the mainte- 
nance of such a suit in this particular case. 

On appeal* the District Judge of Ghazipur affirmed the Munsif s decree. 
Upon the question of local custom, he observed : — Custom was not set 
up in the Revenue Court. There is no sufficient proof of the alleged 
harassing and destructive custom, and partial [226] admissions of some 
of the respondents, if embodied in the tvajib- ui-arc, would not convince 
me that such monstrous custom prevailed.” 

The plaintiffs instituted a second appeal from the decrees of the 
Munsif and the District Judge. 
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JUDGMENT. 

MAHMOOD, J., (after stating the facts, continued) : — Upon appeal by 
the plaintiffs to the lower appellate Court, the learned Judge of that 
Court, whilst concurring in the general conclusions of the first Court, has 
recorded some observations which go beyond the exigencies of the case 
and with which 1 am not concerned here. The only point which has 
been urged before mein second appeal, on behalf of tho plaintiffs-appellants, 
is that the Courts below have erred in law in holding that the suit did not 
lie, and that they should have decided it on the merits. 

I do not think it is necessary for me to decide whether the Rent 
Court’s decision in this case dismissing the plaintiffs’ suit for rent was an 
adjudication such as s. 148 of the Rent Act contemplates, because whether 
it was so or not, a decision under that section is not in my opinion an 
essential condition precedent to the maintainability of a declaratory suit 
in the Civil Court, for such matters are dealt with under s. 42 of the 
Specific Relief Act (I of 1877). The effect and intention of the proviso 
to s. 148 of the Rent Act seems to bo to preserve the Civil Court’s juris- 
diction, while prescribing a special period of one year’s limitation for such 
suits when they arise out of adjudications such as the section contemplates. 
But neither the section nor the proviso aims at laying down any rules 
governing questions of the jurisdiction of the Civil Court in connection with 
declaratory suits. The suit therefore, so far as it sought a declaration of 
the plaintiffs’ right to collect their one-third share of rents was maintain- 
able as a suit of civil nature, and there was no want of jurisdiction 
in its strict sense. Nor do I think that the suit, so far as it sought 
to recover certain sums of money as the plaintiffs’ share of the rent 
alleged to have been wrongfully realized by their [227] co-sharers the 
first set of defendants, fell beyond the jurisdiction of the Civil Court. 
To oust such jurisdiction, the provisions of s. 11 of the Civil Procedure 
Code require the existence of a legislative enactment. In the present case 
all that has been suggested is that the claim for money, being between 
two co-sharers, partook of the nature of a suit such as that contemplated 
by cl. (/?) of s. 93 of the Rent Act and that it was therefore not cognizable 
by the Civil Court. But in the present case, the right of the plaintiffs to 
receive any portion of the rents claimed is denied by their co-sharers the 
defendants, and the form of the suit itself seeks establishment of title, 
and consequent recovery of such portions of the rents as the plaintiffs 
allege themselves entitled to by virtue of their disputed right. In my 
opinion cl. ( h ) of s. 93 of the Rent Act does not contemplate suits in 
which such claims of title are made and resisted upon denial of the 
plaintiffs’ right. 

For these reasons I am of opinion that both the Courts below were 
wrong in holding that the Civil Court had no jurisdiction to entertain the 
suit. 

But this view of the preliminary points in the case does not go far 
to help the plaintiffs-appellants, for their case is bad on the merits. The 
relief they pray for both in point of declaration of title and recovery of 
money, cannot be granted to them unless they show that such relief can 
be granted in accordance with law. 

Now, in the first place, it has been found by the Courts below as a 
matter of fact that the mahal of which the plaintiffs are co-sharers is joint- 
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undivided property within the meaning of s. 106 of the Rent Act, which 

lays down that : — , , 

“ No co-sharer in an undivided property shall, m that character, be 

entitled seuarately to sue a tenant under this Act, unless he is authorised 

to receive from such tenant the whole of the rent payable by such tenant ; 

but nothing in this section shall affect any local custom or any special 

contract.” , , , , ,, 

The rent-law of these Provinces is therefore clearly opposed to the 

declaration which the plaintiffs seek, namely, that they are [ 228 3 entitled 

to recover from each tenant of the mahal their proportionate share of rent, 

leaving the remainder to he collected by the other co-sharers in proportion 

to their respective shares in the mahal. The section says that such is not 

to be the case, unless local custom or special contract is established. 

Now. in the present case the Court of first instance observes No 

attempt has been made and no evidence lias been adduced to prove the 

existence of any such custom in this case,” and the lower appellate Court 

has used even more emphatic language. The learned Judge of that Coui 

observed : — 

“ Custom was not set up in the Revenue Court. There is no sufficient 
proof of the alleged harassing and destructive custom, and partial admis- 
sions of some of the respondents if embodied in the loaj ib-ul-arz would 
not convince me that such monstrous custom prevailed. 

Sitting here as a Judge of second appeal 1 must accept these con- 
current findings of fact, and must hold that the plaintiffs have failed to 
prove any such custom as would entitle them to the declaration that they 
have a right to realize or claim only their proportionate share of rent 
from tenants in the m dial in opposition to the general rule of the rent- 
law of these Provinces enunciated in s. 106 of the Rent Act. It follows 
that neither the declaration nor the money which they claim in this suit 
as the consequence of such declaration can be awaroed to the plaintiff s- 

appellants. T 

For these reasons the grounds urged in appeal cannot prevail and I 

dismiss the appeal with costs. i Appeal dismissed. 
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Before Mr. Justice Mahmoud. 

Muhammad Sulaiman ( Judgment-debtor ) v. .Thltkki Lal 

( Decree-holder ). : [12th November, 18S8.] 

Execution oi decree — Compromise — Estoppel — Civil Procedure Code. ss. 257- A, 375, G47. 

Although a Court executing a decree is bound by the terms thereof, and cannot 
add to or vary or go behind them, the effect of s. 375 road with s. 647 of the 
Civil Proceduro [229] Code is that, when a decree is put into execution, the 
proceedings taken therefor amount to a separate litigation in which the parties 
can enter into a compromise much in the same manner as in a regular suit. 
Such a compromise does not extinguish the decree ; and the Court executing the 
decree is bound, subject to the conditions indicated by s. 375, to give i fleet to 
the compromise. In execution proceedings the word “suit” in >. 375 must, with 


* Second Appeal, No. 1408 of 1887, from a decree of R. (.» . Hardy, Ksq., Deputy 
Commissioner of Jhansi, dated the 12th July, 1987, contirminga decree of Pandit Gopal 
Rao, Deputy Collector of Jhansi, dated the 30th May, 1887. 
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reference to s. 647. be read as meaning “execution of decree.” By reason of the 
words in s. 376, “ lawful agreement or compromise,” the provisions of s. 257 A 
become applicable to such a case ; and, so long as the requirements of that section 
are satisfied, the compromise becomes a part of the decree itself, and— at least as 
between the decree-holder and the judgment-debtor — can be given effect to in 
execution of the decree. 

When such a compromise has been duly made and sanctioned by the Court 
executing the decree, neither the decree-holder nor the judgment-debtor can 
resile from the position assumed by them in the matter of the compromise. 

Even if such a compromise has been irregularly sanctioned by the Court execut- 
ing the decree — the irregularity not amounting to want of jurisdiction — the com- 
promise must take effect until the order sanctioning it is set aside, and until that 
happens, the parties are bound by it in all proceedings relating to the execution 
of the deoree, and. where they have aoted upon it, they are estopped thereafter 
from questioning its validity. 

Sita Ram v. Dasrath Das (1) followed, Debi Rai v. Gok'il Prasad (2), Ram 
Lakhan Rai v. Bakhtaur Rai (3), Fateh Muhammad v. Gopal Das (4), Ganga 
v. Murlidhar (5), Sheo Golam Lai v. Beni Prosad (6), Lakshmana v. Sukiya 
Bai (7), Yella Chettiv. Munisami Reddi 18), Pisani v . Attorney-General of Gibral- 
tar (9), and Sadasiva Pillai v. Ramalinga Pillai (10) referred to. 

, 12 A. 571 (576) ; 23 P. L. R. 1901 ; 61 P. L. R. 1907 ; 71 P. W. R. 1907 = 29 P. R. 
1908.] 

The facts of this case are stated in the judgment of the Court. 

Mr. Abdul Majid, for the appellant. 

Pandit Sundar Lai and Munshi Madho Prasad , for the respondent. 

JUDGMENT. 

MAHMOOD, J. — The decree-holder-respondent obtained a simple 
money-decree against the judgment-debtor-appeliant on the 24th March, 
1884, and applied for execution thereof on the next day and obtained 
attachment of the judgment-debtor’s property. Thereupon the judgment- 
debtor’s brother, Muhammad Ibrahim, made an application on the 14th 
June, 1884, stating that an agreement had [230] been arrived at to the 
effect that Rs. 200 cash was to be paid to the decree-holder and the 
balance was to be paid by instalments of Rs. 100 per annum , failing 
which execution was to betaken out against the judgment-debtor and then 
from his brother the applicant. The decree-holder-respondent appears to 
have accepted this arrangement, and on the 4th July, 1884, the Court passed 
an order sanctioning the agreement and directing that the execution of 
decree in future should take place according to the terms of the agreement 
against the original judgment-debtor and his surety Muhammad Ibrahim. 
The order further directed the attached property to be released and, to use 
the words of the lower appellate Court, “ the signature of the judgment- 
debtor is appended beneath the order.” 

The present litigation began with an application made by the decree- 
holder on the 23th April, 1887, for execution of the decree against the 
original judgment-debtor and the surety. The original judgment-debtor 
resisted the execution upon the ground that since Muhammad Ibrahim 
had stood surety for him, the decree could not be executed, and the 
Court of first instance dealing with the objection held that " the decree 
should likewise be executed against Muhammad Sulaiman, and on failure 
to recover the money from him, the decree-holder might then institute a 
fresh suit against Muhammad Ibrahim, for he cannot recover the money 
from him by taking out execution of the present decree.” 


(1) 5 A. 492. (2) 3 A. 535. (3) 6 A. 623. (4) 7 A. 424. (5) 4 A. 240. 

(6) 5 C. 27. (7) 7 M. 400. (8) 6 M. 101. (9) 5 P.C. 516. (10) 2 I. A. 219. 
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The effeofc of the first Court’s order was to allow exeoution against 
the original judgment-debtor, Muhammad Sulaiman, appellant, and to 

disallow it against the surety, Muhammad Ibrahim. 

Upon appeal by the judgment-debtor, Muhammad Sulaiman, the 
learned Judge of the lower appellate Court has held that even if a fresh 
contract was entered into, the judgment-debtor is estopped, inasmuch as 
he has acted on the contract by fulfilling some of its conditions, namely, 
paying Rs. 200 cash and one at all events of the subsequent instalments. 
He cannot, therefore, repudiate the condition now being enforced against 
him, namely, the execution of decree against himself on account of the 
non-pavment of the instalments. 

[23l] Upon these grounds the learned Judge upheld the order of the 


first Court. . 

This second appeal has been preferred by the judgment-debtor, 

Muhammad Sulaiman, and the only ground urged is that the agreement of 
the 14th June, 1884, and the order of the 4th July, 1884, extinguished the 
decree, and that the only remedy now available to the decree-holder-res- 
pondent lies in a regular suit against the surety who undertook liability 
under the compromise, or rather the arrangement above mentioned. 

In suDport of this contention Air. A.bdul I[Iajzd has relied upon a 
Full Bench ruling of this Court in Debi Rai v. Gokal Prasad (1) which 
was followed in Ram Lakhan Rai v. Bakhtawar (2) and Fateh Muham- 
mad v. Gopal Das (3). On the other hand, Pandit Sundar Lai for the 
respondent in opposing the contention cites a later Full Bench ruling of 
this Court in Sita Ram v. Dasrath Das (4) which appears to have been 
decided without any reference to the earlier lull Bench tuling. Again, I 
am referred to the case of Ganga v. Murlidhar (5) in which the learned 
Judges distinguished the case from the Full Bench ruling in Debi Rai v. 
Gokal Prasad (1) and also to a ruling of the Calcutta High Court in Sheo 
Golam Lai v. Beni Prosad (6) and a ruling of the Madras High Court in 

Lakshmana v. Sukii/a Bai (7). 


Upon the strength of these various rulings the case has been argued 
before me at considerable length on both sides, and much lias been said as 
to whether or nob the two Full Bench rulings of this Court above-men- 
tioned are in conflict with each other, and it has been contended that the 
later Full Bench ruling in Sitaram v. Dasrath Das (4) intended to 
overrule the earlier Full Bench ruling in Debi Rai v. Gokal Prasad (1) and 
to adopt the dissentient opinion of Oldfield, J., in the latter case, although 
nothing to this effect appears in the judgment of the later Full Bench. 
As to this part of tho argument, I need only say that sitting here as a single 
Judge I am bound by the Full Bench ruliugs of this Court, and whether or 
[232] not there is conflict between auv two of them, I am bound by the 
rule laid down in the later ruling. Nor is it necessary for me to enter into 
an elaborate disquisition as to the reconcilableness or otherwise of the 
principles upon which those various rulings proceed. I think it is enough 
for the purposes of this case to say that tho point of law which requires 
determination is of a simple character and need not be complicated with 
the ratio decidendi of the various rulings which have been cited. 

I hold it to be a correct proposition of law that a Court executing a 
decree is bound by the terms of that decree and cannot go behind them. 
It is equally true as a general proposition that such Court can neither add 
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to such a decree nor vary its terms. But it is also true that when a 
decree is put into execution the proceedings taken therefor amount to a 
separate litigation in which the parties can enter into a compromise much 
in the same manner as in a regular suit. This I take to be the effect of 
s. 375 of the Code of Civil Procedure read with s. 647 of that enactment, 
and this view is fortified by the principle upon which my brother Straight 
and myself decided the case of Sarju Prasad v. Sita Ravi (1). 

Now, when in execution proceedings any arrangement amounting to 
a compromise has been arrived at between the decree-holder and the 
judgment-debtor, the Court executing the decree is bound to give effect 
to such compromise, subject of course to the limitations indicated by 
s. 375 of the Code, in which the word suit must in execution proceedings be 
read to mean “ execution of decree ,” that is, mutatis mutandis , which 
s. 647 of the Code implies. Further, because such a compromise must be 
according to law or as s. 375 terms it, a lawful agreement or compromise , 
the provisions of s. 257 A become apolicable, and, so long as these 
requirements are satisfied, the compromise becomes a part of the decree 
itself and can be given effect to in execution of such a decree, at least as 
between the decree-holder and the judgment-debtor, as was held by 
the Madras Court in Yella Chetti v. Munisami Reddi (2). I hold 
further, that when such a compromise has been duly arrived at and 
[233] sanctioned by the Court executing the decree, neither the decree- 
holder nor the judgment-debtor can resile from the position which they thus 
deliberately took up in the matter of the compromise. I go even further, 
and hold that, even if such a compromise is irregularly sanctioned by the 
Court executing the decree — the irregularity not amounting to want of 
jurisdiction — the compromise must take effect unless the order sanctioning 
it is set aside bv the procedure required by the law for such a purpose. 
But so long as the order sanctioning the compromise stands, the parties 
are bound by it in all proceedings relating to the execution of the decree, 
and where they have acted uoon the com promise they are estopped there- 
after from questioning its validity. 

The general principle upon which this view proceeds was laid down by 
the Lords of the Privy Council in Pisani v. Attorney General of Gibraltar (3) 
which was applied by their Lordships to Indian cases in Sadasiva Pillai 
v. Ramalinqa Pillai (4) which, indeed, is the leading case upon the subject, 
and applicable in principle to the case now before me. This appears from 
the observations made by Oldfield, J., in his dissentient judgment in the 
earlier Full Bench ruling of this Court in Debi Rai v. Gokal Prasad (5), 
and is consistent with the conclusion at which the later ruling of the Full 
Bench in Sita Ram v. Dasrath Das (6) arrived, as also with the Division 
Bench ruling of this Court in Ganga v. Murlidhar (7). It is enough for 
me to say that I am bound by the Privy Council rulings, and that for 
the purposes of this case, I am content with the conclusions at which the 
two rulings of this Court last cited arrived. 

Now, in the present case, the arrangement was contained in the 
application of the judgment-debtor’s brother Muhammad Ibrahim, dated 
the 14th June, 1884. That arrangement was to the effect that, “ should 
Muhammad Sulaiman fail to pay the amount of the decree, then it may 
be recovered from Muhammad Ibrahim.” The order of the Court, dated 
the 4th July, 1884, shows that this arrangement was accepted by the 


(1) 10 \ 71. (21 6 M. 101. (3) L. R. 5 P. C. 516. (4) 2 I. A. 219. 

(5)3 A. 385. (6) 5 A. 492. (7) 4 A. 240. 
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decree-holder-respondent and by [234] the judgment-debfcor-appellant ; 
that it was sanctioned by the Court ; and that it was in consequ- 
ence of such compromise that the judgment-debtor’s property was re- 
leased from attachment. It has been found further by the lower ap- 
pellate Court that this compromise was acted upon, “ by paying Rs. 200 
cash and one, at all events, of the subsequent instalments.” There 
is nothing in that compromise to show that it was intended either 
to extinguish the decree, or to create any relation other than that of a 
decree-holder and judgment-debtor between the parties to this ax^peal. The 
decree therefore subsists as against the judgment-debtor-appellant, though, 
as I have already explained, its execution has been modified by the 
compromise above mentioned. It is, indeed, in accordance with the terms 
of that compromise that the decree-holder-respondent has prayed for exe- 
cution of his decree, and the Courts below have allowed that execution. 

I hold that under such circumstances the order of the Courts below 
is correct, for the decree still subsists and is enforcible against the judg- 
ment-debtor appellant according to the above-mentioned compromise. 

For these reasons I dismiss the appeal with costs. 

A Appeal dismissed. 


11 A. 234 = 9 A.W.N. (1889) 67. 

APPELLATE CIVIL 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


CHEDI L AIj AND OTHERS {Defendants) V. BHAGWAN DAS AND 
OTHERS {Plaintiffs)/'' [21st November, 1888.] 

Mortgage — Decree enforcing hypothecation —Satisfaction of decree by person not subject 
to legal obligation thereunder — Suit for contribution brought by such person against 
judgment-debtors --Gratuitous payment —Act IX of 1872 ( Contract Act), ss. 69,70 — 
’* Laivfully 

The widow of D a separated Hindu, hypothecated certain immoveable property 
which had belonged to her husband. Toe immediate reversioners to D' s estate 
were his nephew N. and the three sons of his brother O. After the widow’s 
death, the mortgagee put his bond in suit, impleading as defendants S, two of 
S’s four sons and the three sons of O Only the three last-mentioned persons 
resisted the suit ; and [235] the mortgagee obtained a decree directing the sale 
of the mortgaged property in satisfaction of his claim. From the operation of 
this decree S was wholly exempted, and his sons were made liable only to pay 
their own costs. Before any sale in execution of the decree could take place, 
the sons of S paid the am mnt of the decree into Court, thus saving the property 
from sale- They subsequently sued the sons of O for contribution in respect of 
this payment. It was found that, at the time when the payment was made, S 
was a member of a joint Hindu family with the defendants, and that his sons, 
the plaintiffs, had, at that time, no interest in the property by transfer from 
him . 

Held that at the timo^ of the payment, the plaintiffs could not properly be 
regarded as in the position of co-mortgagors with the defendants, so as to have 
an equitable lion upon the property they had saved from sale ; that it was not 
a ease of a payment which the defendants were bound to make in which the 
plaintiffs wore “interested ’’ within the meaning of s. 69 of the Contract Act ; 
and that therefore the fiction of an implied request by the defendants to the 
plaintiff to make the paymout could not bo import, ed into the case, and the 
plaintiffs wore not entitled to contribution. 


• Second Appeal, No. 1118 of 1886, from a decree of W. R. Barry, Esq., District 
Judge of Ghazipur. dated the 5th April, 1886, reversing a decree of Pandit Ratan Lai 
Subordinate Judge of Ghazipur, dated the 12th September, 1885, • 
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Held algo that there was no such relationship between the parties as would 
create or justify the inference of any right in the plaintiffs to look to the defen- 
dants for compensation, so as to make s. 70 of the Contract Act applicable ; and 
that if the plaintiffs, as mere volunteers, chose to pay the money not for the 
defendants but for themselves, they could not claim the benefits of that section. 

The principle of the decision in Pancham Singh v. Ali Ahmad (1) has been 
recognized and provided for in the Transfer of Property Act. 

By the use of the word “ lawfully ” in s. 70 of the Contract Act, the Legisla- 
ture had in contemplation cases in which a person held such a relation to 
another as either directly to create or reasonably to justify the inference that by 
some act done for another person, the person doing the act was entitled to look 
for compensation to the person for whom it was done. Ram Tukul Singh v. 
Bisseswar Lai Sahoo (2) referred to. 

[R. 30 A. 167 = A.W.N. (1908) 58 = 5 A. L.J. 163 ; 2 C.L.J. 311; 12 C.P.L.R. 4 (7) ; 
7 O.C. 146 (149, 150) ; Disc., 6 Ind. Cas. 341 (342) = 14 C.W.N. 699 (702).] 

THE facts of this case are stated in the judgments of the Court. 

Mr. Amiruddin , for the appellants. 

Mr. Simeon , for the respondents. 

ORDER OF REMAND. 

-Straight, J. — This is a second appeal from a decree of the Judge of 
Ghazipur, dated the 5th April, 1886. The suit out of which it has arisen 
was brought by the plaintiffs-respondents in the Court of the Subordinate 
Judge of Ghazipur against the three defendants-appellants before us, and 
one Hira Lai, who is not an [236] appellant in this Court. The claim 
set up by the plaintiffs was presented under the following circumstances, 
and in order better to understand the facts, it will be convenient here to 
give a genealogical tree of the family in which the plaintiffs and the three 
defendants before us were members : — 

Basli Ram. 


Orai. Ganga Prasad. Debi Prasad. 

| I l . . 

| | | Sheobalak. Musammat Panuo (widow) 

Cbedi Bbawaui Kampta (widow, „ Musammat Rukminia) 

(Deft.) (Deft.) (Deft.) I 

Bhagwan. Raghubir. Kanhya. Mahabir. (plaintiffs ) 

From the above tree it will be seen that upon the death of Debi 
Prasad, who left no children behind him, he admittedly being a separated 
Hindu * brother, his widow, Musammat Panno was entitled to life- 
possession of the property left by him, and upon her decease on the 12th 
October, 1879, it is admitted that the immediate reversioners thereto 
were the present defendants-appellants, the three sons of Orai, and Sheo- 
balak the son of Ganga Prasad, and the father of the plaintiffs in the 
present suit. It seems that prior to her death, Mussammat Panno, along 
with Musammat Rukminia, the mother of the plaintiffs, on the 17th 
September, 1877, executed a hypothecation bond in favour of one Mahabir, 
in respect of an advance of money made, and as security for that advance 
had hypothecated a portion of the immoveable property of which she was 
in life-possession as the widow of Debi Prasad. After the death of Musam- 
mat Panno, Mahabir put his hypothecation bond in suit, and he impleaded 
in that litigation, as I understand it, the three present defendants-appellants, 

(2) 2 I. A. 131. 


(1) 4 A. 58. 
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Sheobalak, the father of the three plaintiffs, and Bhagwan and Kanhya, 
either directly, or some of these persons were brought upon the record as 
defendants at their own instance. In the result a decree was passed in 
favour of Mahabir. The three defendants-appellants before us were exempt- 
ed in person [237] from the execution of the decree, but cast in costs. The 
defendant Sheobalak was exempted altogether, and as regards the two plain- 
tiffs Bhagwan and Kanhya, it is not very clear what took place with regard 
to them. But I think this, at least, is certain, that they were in no way 
made liable under that decree. The effect of that decree was that the 
property which had been hypothecated by Musammat Panno, was in the 
ordinary course of things advertised for sale : and the position, looking to 
the genealogical tree of the parties, at that time was prima facie that, on 
the one hand, Mahabir was the mortgagee entitled under a decree of Court 
to enforce his mortgage, while, on the other hand, the three appellants and 
Sheobalak were the reversioners of the mortgagor rights against whom the 
decree might be enforced to the extent that the mortgaged property could 
be sold in invitum to them, unless they paid up the amount. At that time, 
so I understand the facts to be, Bhagwan and Kanhya and the other two 
plaintiffs in the present suit, were minors, and upon the 14th March, 1881, 
on behalf of Bhagwan and Kanhya a sum of Rs. 808-12-6 was paid into 
the Court executing Mahabir’s decree for the purpose of stopping the sale 
of the mortgaged property, ami the mortgage was thereby paid off, the 
decree was satisfied and the property saved from execution-sale. 

On the 17th July, 1881, the defendants Chedi and his brother sold to 
Hira Lai, the other defendant, the 2;V annas share that they had inherited 
from Musammat Panno in the property mortgaged to Mahabir, and it is 
in this way that Hira Lai the original second defendant in the suit was 
introduced into the litigation. He, however, is not before us, and no 
question arises in this appeal for us to determine in respect of him how 
and under what circumstances he acquired the property from the first 
set of defendants, or whether any special protection can be afforded to him 
as a purchaser without notice. 

The present suit which was instituted on the 9th May, 1885, by 
Bhagwan and Kanhya and their other two brothers under the guardian- 
ship of their mother, claims a sum of Rs. 404-6-3, the half of Rs. 808-12-6 
paid into Court on the 14th March, 1881, with a [238] sum of Rs. 242-6-0 
interest, in all Rs. 646-12-3 principal and interest, as a contribution from 
the defendants towards the amount which the plaintiffs say they were 
constrained to pay in order to save the whole property from sale and 
in which payment they say the defendants-appellants were jointly 
interested. 

But that is not all the plaintiffs ask. They ask further to enforce 
the claim for the amount of money by sale of the 2 annas 8 pies share of 
the two mauzas mortgaged to Mahabir Rai which came to the hands of the 
defendants upon the death of Musammat Panno, upon the allegation that 
upon equitable principles, e.v aequo et bono , they, having discharged the 
whole of the obligation in respect of the whole property and so saved it 
from salo, have an equitable charge or lien upon the property in the hands 
of the defendants for the amount of money that they were compelled to 
pay in order to stop the execution of the decree. 

i Without going into all the defences that were set up by the defendants 
i*o this suit, it is enough to say, I think, for the purposes ol this appeal, 
Jt»Uat it was resisted by them upon the ground that at the date of the 
payment of the Rs. 808-12-6 on the 14ch March, 1861, ShoqbaUk, the 
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father of the plaintiff, then being alive, they had no interest in the 
property, and therefore their payment of the money must be regarded as 
a gratuitous and voluntary payment, which they are not entitled to 
recover from the defendants. 

The Subordinate Judge who tried this case as a Court of first instance 
came to the conclusion that this defence was satisfactorily established, 
and he accordingly dismissed the suit. The learned Judge before whom 
the case came in appeal, at the instance of the plaintiffs, has taken a 
different view, and in one portion of his judgment he makes use of the 
following remarks. He says : — “ It is sufficient to remark that Sheobalak 
was the person who succeeded to the shai*e by inheritance, but he seems to 
have voluntarily made over his share to his son.” Now as far as I have 
been able to ascertain from the learned pleaders, it is not very easy to 
understand precisely what the meaning of the learned Judge here is. I do 
not know where the learned Judge finds any warrant in the evidence [ 239 ] 
for this inference as to a relinquishment by Sheobalak in favour of his sons, 
though the statement contained in the first plea taken below, that at the 
time the execution- sale was threatened, the plaintiff s-appellants were 
recorded in the revenue records as proprietors of half the property 
mortgaged to Mahabir Rai, a fact which does not appear to be disputed, 
seems to favour the Judge’s view. My brother Mahmood having fully 
considered this case since the last hearing, desires to have further in- 
formation, mainly upon matters directed to this point, and is desirous 
that there should be two or three issues remanded for the purpose of 
clearing up the questions thus involved in our proper determination of 
this appeal. Naturally, I should not in the least degree wish, in a case of 
this description, to prevent further inquiry by the lower appellate Court, 
which is the proper tribunal for the determination of matters of fact. 

At the present, I am not prepared to say that it is quite clear that the 
plaintiffs were not interested in the property sufficiently to entitle them to 
call into their aid the rule laid down in s. 69 of the Indian Contract Act. 
Whether, assuming that section or s. 70 to be applicable to their position 
the further step can be taken of holding that by their payment they 
acquired a lien on the share of the defendants saved by such payment, is 
a matter that requires very full and careful consideration, and need not be 
discussed or determined until we have received a return to the issues 
which my brother Mahmood proposes, which I have had an opportunity 
of seeing, and which he will state in the observations he has to make in 
remanding issues to the lower appellate Court for its consideration and 

finding. 

Having stated the facts in order that when the case comes back, we 
may have them clearly before us, I entirely concur in the order of remand 

proposed by my brother IMahmood. 

Mahmood, J. — My learned brother Straight has stated the facts 
of the case ; and, of course, it would be waste of time for me to 
repeat them. I only wish to add that without expressing any definite 
opinion as to the extent or nature of the liability which at least 
two of the plaintiffs were under, in consequence of the decree of the 
[ 240 ] 30th June, and without expressing any opinion as to the question 
whether the action of the plaintiffs in paying up the whole of that decree 
on the 14th March, 1881, did not entitle them to maintain a suit such as 
the present, either for recovery of possession of what they allege was 
done by them for the benefit of the defendants, and which benefit has 
been enjoyed by those defendants ; and also without saying anything 
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definite as to whether or not such payment of the 14th March, 1881, did 
entitle the plaintiffs to claim the money due as such compensation by 
enforcement of a sort of charge on immoveable property ; I feel I should 
not dispose of the case finally upon a purely hypothetical state of facts. 
The learned Judge of the lower appellate Court in reversing the decree of 
the Court of first instance, has taken a view of the law as to the accuracy 
of which I feel myself unable to pass finally any decision without specific 
information upon the following points of fact. Those points of fact are pos- 
sibly ascertainable from the record, but we sitting here as Judges of second 
appeal, are not intended by the Legislature to discharge those functions. 
Therefore ray view is that before passing any judgment upon the legal 
points raised in the case, which Mr. Amiruddin has with so much ability 
pressed upon us, we should have definite findings on the following issues . 

1. Did the plaintiff on the 14th March, 1881, own any interest in 
the property left by the deceased Musammat Panno, either by gift or 

other transfer from Sheobalak or otherwise ? 

2. Was Sheobalak on the 14tli March, 1881, a member of a joint 

Hindu family with the present plaintiffs ? 

3. When did Sheobalak die ? 

4. Were the plaintiffs or any of them judgment-debtors of the decree 
of the 30th June, 1881, whether jointly with the defendants or otherwise? 

Por distinct findings upon these issues, I would remand the case, as 
I have the approval of my brother Straight to the lower appellate Court, 
and upon receipt of the findings ten days will be allowed foi objections 

under s. 567 of the Code. 

[24 1] [On the return of findings upon the issues remanded, the case 
again came for hearing before Straight and Mahmood, JJ. The paities 
were represented as before.] 

JUDGMENT. 

STRAIGHT, J. — It is nob necessary that I should enter at length into 
the circumstances of this case, as they vere very fully stated by me in 
my former judgment of the 28th October, 1887. The effect of my then 
order was that, having regard to certain matters which in the opinion 
of my brother Mahmood wore doubtful or unascertained, I assented to 
certain issues being settled by him for determination by the lower 
appellate Court, and that Court has now recorded its findings upon those 
issues. It is as to these issues and in reference to those findings, that 
it now becomes my duty finally to deal with this appeal and to dispose 
of it. 

In reference to the questions remanded it has now been determined 
by the learned Judge, that upon the 14th March, 1881, the date of the 
alleged payment in respect of the decree of Mababir Prasad, dated the 
30th January, 1880, the two plaintiffs had no interest in the property left 
by Musammat Panno, either by gift or other transfer from Sheobalak. It 
has further been found that upon the 14th March, 1881, Sheobalak and 
the plaintiffs his sons,* were members of a joint and undivided Hindu 
family ; that Sheobalak died in 1882, and, what is most material in look- 
ing at this case in one of its legal aspects, that the present plaintiffs were 
not judgment-debtors under the decree of Mahabir Prasad, dated the 13th 
June, 1880, along with the present defendants. It. is in reference to those 
findings that it becomes my duty to consider whether the original 
judgmont of the learned Judge passed in appeal can be sustained either 
on the footing that the facts found hriug the case within the provision of 
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s. 69 of the Contract Act or within the principle of s. 70 of the same, 
statute. Much of the learned Judge’s judgment proceeded upon the 
construction to be attached to certain provisions of the Transfer of Property 
Act, and he also referred to a judgment of my own. (1) That ruling, 
however, has now become more or less obsolete by reason of the circum- 
stance that the principle enun- [242] ciated in it has been recognized 
in the Transfer of Property Act, and provided for therein. The 
applicability of that principle to the present case turns upon this: can 
it rightly or Droperly be said that upon the 14th March, 1881, when 
the 800 and odd rupees were paid by the plaintiffs, they could properly 
be regarded as mortgagors in the sense that they stood in the shoes 
of? Musammat Panno, and were mortgagors along with the defen- 
dants and paid that money as one party of mortgagors for themselves 
and other mortgagors in such a way as to create an equitable lien upon 
the property they had saved from sale, which represented the shares 
of such mortgagors? I may say that the learned Judge’s decision rather 
begs this question, because if it be conceded that these present plaintiffs 
were mortgagors, much of the difficulty in their way would disppear. 
But the crux of Mr. Amiruddin’s contention is that they never were 
mortgagors and never stood in the shoes of the mortgagors at the time 
of the payment. The state of things then stands thus : that the 
decree which was obtained by Mahabir Prasad was not a decree under 
or in respect of which any legal obligation or liability rested upon these 
present plaintiffs, except in so far as they were called upon to pay their 
own costs in the Courts below, and that no other legal liability or obliga- 
tion was imposed by that decree upon them. It is true that as regards 
these present defendants there was a legal liability or obligation, but for the 
purpose of applying the provisions of s. 69 of the Contract Act it is essen- 
tial that there should be first a person who is bound by law to make a 
certain payment, secondly, another person who is interested in such pay- 
ment being made, and thirdly a pivment by such last mentioned person. 
In this particular case, as far as I am able to gather from the findings, 
there was no payment of money which the defendants were bound by law 
to make in which it can he sat 1 that these plaintiffs were interested. 
Consequently the fiction of an implied request from the defendants to the 
plaintiffs to make the payment cannot he prooerlv imported into the case 
so as to bring it under s. 69 of the Contract Act and the right to 
reimbursement was not created. 

Then arises the question whether s. 70 is applicable or not to the facts 
of the present case. I pointed out to Mr. Simeon that if you [243] could 
read s. 70 of the Contract Act without the word “lawful ” in it, I might 
go to the full length of the contention set up by him. But I presume that 
the Legislature intended something when it used the word “ lawful,” and 
that it had in contemplation cases in which a person held such a relation 
to another as either directly to create or by implication reasonably to 
justify an inference that by some act done for another 'person the party 
doing the act was entitled to look for compensation for it to the person 
for whom it was done. Here there was in my opinion no such relation 
between the parties as would create any such right or from which it could 
be reasonably inferred. If the plaintiffs, as mere volunteers, chose to 
put their hands into their pockets and to pay a sum of money not 
for the defendants hut for themselves, that was their own look-out and 

(1) Pancham Singh v. Ali Ahmad 4 A. 58. " 
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they cannot now claim the benefits of s. 70. It will be convenient in this 
connection to refer to what their Lordships of the Privy Council have 
said in the case of Ram Tuhul Singh v. Disseswar Lall Sahoo Uh 

It is notin every case in which a man has benefited by the money 
of another that an obligation to repay that money arises. The question 
is not to be determined by nice considerations of what may be fair or pio- 
per according to the highest morality. To support such a suit there must 
be an obligation express or implied to repay. It is well settled that there 
is no such obligation in the case of a voluntary payment bv A of B s debt 
Still less will the action lie when the money has been paid as here, 
the will of the party for whose use it is supposed to have been paid Stokes 
v. Leiuis (2). Nor can the case of A be better because he made the pay- 
ment not ex viero motu , but in the course of a transaction which in one 
event would ‘have turned out highly profitable to himself and ^extremely 
detrimental to the person whose debts the money went to pay. 

Having dealt with those two points above stated, the appeal is dis- 
posed of. I think that the first Court was right in dismissing the claim 
of the plaintiffs, and that the learned Judge was wrong in the view that 
he took of the law applicable to the facts of this case. 

[2441 In my opinion the plaintiffs had no legal right upon which to 

come into Court and claim recoupment or contribution to the extent of 
one-half the amount paid. I think the appeal should be decreed that the 
judgment of the learned Judge should be set aside and that of the first 
Court restored. The defendants-appellants are entitled to their costs in 

all Courts. . 

MahMOOD J. — My opinion in this case coincides entirely with the 

views to which’ mv learned brother has given expression. I need only 
add that anv other view of the law would amount to saying that the 
effect of s. 70 of the Contract Act is to enable a total stranger, without any 
exDress or imulied request on behalf of a debtor, to put himself into the 
shoes of the creditor by the simple fact of paying the debts due by such 
debtor I do not think that the section could have been intended to in- 
vole such results. ‘ 1 » mI allowed. 
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APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Mahmood . 


Shib Lab ( Defendant ) v. Bhagwan Das {Plaintiff) * 

[27 th November, 1888. J 

Vendor and purchaser — Part payment of purchase -money — Execution . "registration and 
delivery of sale-deed — Completion of sale -Right of purchaser to sue for possession — 
Act IV of 1882 ( Transfer of Property Act), s 54. 

Non-payment of the parch aso-monoy does not prevent the passing of the 
ownership of the property sold from the vendor to the purchaser : and the latter, 
notwithstanding suoh non-payment, can maintain a suit for possession of the 
property, subjeot to suoh equities, restrictions or conditions as the nature of the 


** Second Appeal No. 630 of 1837 from a decree of C. W. P. Watts, Esq.. District 
Judge of Moradabad. dated the 22nd Decomber. 1886. confirming a decree of Maulvi 
Zain-ul-abdin Khan, Subordinate Judge of Moradabad. dated the 31st August, 1886- 

(1) 2 I. A. 131. (2) 1 Term Rep. 20. 
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case may require. Mohun Singh v. Shib Koonwer (1), Qoor Pershad v. Nunda 

S'ingh (2), Heera Singh v. liagho Nath Sahai (3), and TJmedmal Motiram v. Dava 
(4), refered to. 

The difference between an executed contract of sale and an executory contraot 
to sell observed on. Ikbal Begam v. Oobind Prasad (5) dissented from. 

A deed of sale of immoveable property having been duly executed and regis- 
tered, and delivered, and the purchaser having paid a portion of the purohase- 
money to the vendor’s creditors — held, with reference to s. 54 of the Transfer of 
Property £245] Act (IV of 2882) that these facts amounted to a full transfer of 
ownership, and the purchaser could maintain a suit for possession of the property 
sold, notwithstanding that he had not paid the balance of the purchase-money to 
the vendor or to a mortgagee of the property, as stipulated in the deed. 

[F., 15 Ind . Cas. 173 ; Rel., 6 N.L.R. 98 (108) = 7 Ind. Cas. 541(543); R., 18 A. 69 (72); 
30 A. 125 (127) = 5 A.L.J. 96 = A.W.N. (1908), 38; 34 M. 543 v '544) = 8 Ind. Cas. 
364 = 9 M.L.T. 108 = M.W.N. (1910), 637 ; 4 C.D.J. 334 (336) ; 14 C. P.L R. 57 
(58) ;1 M.L.T. 432; 5 M.L T. 205 ; 3. O. C. 215 (224) ; 14 P. R. 1911 = 88 P. 
D.R. 1911 =45 P.W.R. 1911 ; 18 P.R. 1911 = 9 Ind. Cas. 238 ; Doubted. 8 Ind. 
Cas. 364 ; 8 Ind. Cas. 435 = 9 M.L.T. 108 (109); D., 16 M. 464 ; 4 C.L.J. 338 
(339, 340).] 

The facts of this case are stated in the judgment of Mahmood, J. 

Pandit Ratan Chand and Babu Jogindro Nath Chaudkri , for the 
appellant. 

Kunwar Shivanath Sinha and Mr. Khushwakht Rai for the respondent. 

JUDGMENT. 

Mahmood, J. — In order to explain the points of law which arise in 
this case, it is necessary to recapitulate the facts and the findings at which 
the lower Courts have concurrently arrived. 

The defendant Sri Ram was the owner of a ten-biswas share in the 
village, and ho executed a usufructuary mortgage thereof in favour of one 
Chajmal Das on the 1st June, 1861, and placed the mortgagee in possession. 
It has also been found that the aforesaid Sri Ram borrowed further sums 
of money from Chajmal Das and hypothecated the above-mentioned pro- 
perty as security for repayment of the loan. These sums are stated in the 
first Court’s judgment to have amounted to about Rs. 2,338, but apparent- 
ly this sum is not the result of any regular calculation, as no mortgage- 
account appears to have been taken, Chajmal Das being no party to this 
litigation. 

The Courts below have also concurred in finding that the defendant 
Sri Ram owed Rs. 406 to one Hargo Lai on a bond dated the 10th June, 
1884, and Rs. 900 to one Dalip Singh. 

On the 3rd July, 1884, Sri Ram executed a registered sale-deed 
whereby he conveyed the above-mentioned ten biswas to Bhagwan Das, 
plaintiff-respondent, in lieu of Rs. 4,800. The sale-deed specifies these 
sums to be paid in the following manner. 

(1) Rs. 406 to be paid to Hargo Lai. 

(2) Rs. 900 ,, Dalip Singh. 

(3) Rs. 622 ,, Chajmal Das, on his mortgage of 1st June, 1861. 

[246] (4) Rs. 2,872, being the balance, to be paid in cash to the vendor 

Sri Ram, defendant, thus making up the total sum of Rs, 4,800 purchase- 
money. 

It will be observed that the above-mentioned items take no account 
of the hypothecation charge of Chajmal Das on the property sold, and this 
circumstance appears to be the main cause of the present litigation. 

(1) N. W. P. H. C. R. 2866, p. 85. (2) N. W. P. H. C. R. 1866, p. 160. 

(3) N. W.P. H. C. R. 1868, p. 30. (4) 2 B. 547. (5) 3 A 77. 


584 



YI.J SHIB BAIi V. BHAGWAN DAS 11 All. 24f 

On the 8th July, 1884, Sri Ram executed another sale-deed of the 
same property iu favour of the defendant Shib Lai and registered it the 
next day. The consideration of that sale is also mentioned in the deed 
to be Rs. 4,800 made up of various items mentioned therein. 

The words of the deed are : — 

“That out of the said consideration-money, Rs. 622 for payment to 
Chajmal Das mortgagee, Rs. 134 for payment to Ivanhya Lai, and Rs. 406 
for payment to Hargo Lai bania of Jalalabad, in all Rs. 1,162, were left 
with the vendee, and Rs. 2,438, due by the vendor to the vendee were 
credited in the account, and the remaining sum of Rs. 1,200 was"received 
in cash from the vendee and was applied to his use by the vendor.” 

It will be observed that this specification mentions the sum of 
Rs. 622 due on Chajmal Das’ mortgage and also the sum of Rs. 406 due 
to Hargo Lai, but mentions nothing as to the Rs. 900 specified in the sale- 
deed of the 3rd July, 1884 to be due to Dalip Singh. Further, it is to be 
noticed that in this latter sale-deed no specific mention is made of the 
hypothecation charge of Chajmal Das, and the other items mentioned in 
the sale-deed are different to those mentioned in the earlier sale-deed of 
the 3rd July, 1884. 

The plaintiff Bhagwan Das relying upon his sale-deed of the 3rd 
July, 1884, applied to the revenue authorities for mutation of names in 
his favour, but his application was resisted by the defendant Shib Lai on 
the ground of the sale-deed which he had obtained from Sri Ram on the 
8th July, 1884. The objections prevailed, and Bhagwan Das’ application 
being disallowed, the name of Shib Lai [247] was entered in the Govern- 
ment revenue records on the 24th June, 1885, as the owner of the ten 
biswas share above-mentioned. 

Subsequently, Shib Lai executed a theka lease of the property on the 
14th July, 1885, in favour of Ram Prasad, who has in consequence been 
impleaded as a defendant in this suit. 

The above mentioned facts explain the position of the parties in this 
litigation. The dispute amounts to the question whether the plaintiff 
Bhagwan Das’ sale-deed of the 3rd July, 1884, was a valid and perfected 
conveyance so as to render the defendant Shib Lai’s sale-deed of the 8th 
July, 1884, null and void. 

The plaintiff' came into Court alleging that in accordance with the 
terms of his sale-deed of the 3rd July, 1884, he duly paid Rs. 406 to Hargo 
Lai and Rs. 900 to Dalip Singh on behalf of the vendor Sri Ram ; that 
immediately after the execution of the deed the plaintiff discovered that 
besides the sum of Rs. 622 mentioned in the sale-deed to be paid to 
Chajmal Das on his mortgage, the latter held further hypothecation 
charges on the property, to the extent of Rs. 2,200; that therefore the 
plaintiff iustoad of paying the sum of Rs. 2,872. which was to be paid in 
cash to the vendor Sri Ram, only paid Rs. 672 to him in cash and kept 
the balance of the purchase money for payment of Rs. 622 due on Chajmal 
Das mortgage, aud the remainder duo to him for his hypothecation 
charges; that the defendant vendor Sri Ram in collusion with Chajmal 
Das and Shib Lai executed a fraudulent and nominal sale-deed in favour 
of the latter on the 8th July, 1884, and the latter fraudulently aud in col- 
lusion with Chajmal Das obtained possession and mutation of names on 
the 24th June, 1885, aud thereafter executed a theka lease in favour of the 
defendant Ram Prasad. Upon these allegations the plaintiff prayed for 
proprietary possession of the 10 biswas share by establishment of his right 
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under the sale-deed of the 3rd July, 1884, and nullification of the sale-deed 
of the 8th July, 1884. ; 

The suit was resisted by all the three defendants upon similar pleas. 
They urged that the plaintiff’s sale-deed had been fraudulently obtained 
by him from the defendant Sri Ram ; that the plaintiff had [ 248 ] paid 
no portion of the purchase-money to the defendant-vendor; that there- 
fore the sale remained inoperative ; and that the plaintiff having thus 
declined to carry out the terms of the sale, the vendor Sri Ram executed 
the sale-deed of the 8th July, 1884, in favour of the defendant Shib Lai, 
who had since redeemed the mortgage of Chajmal Las and bad obtained 
possession. 

The Courts below have concurred in finding that the plaintiff’s sale- 
deed of the 3rd July, 1884, was a bona fide and valid transaction ; that in 
accordance with its terms the plaintiff had paid on behalf of the vendor Sri 
Ram Rs. 406 to Hargo Lai and Rs. 900 to Dalip Singh ; but that he had 
failed to prove the payment to Sri Ram of Rs. 672, and that he had not paid 
the mortgage-money due to Chajmal Las owing to the latter’s collusion 
with the vendor Sri Ram and refusal to accept payment of the money. On 
the other hand, the Courts below have found that the sale-deed of the 8th 
July, 1884, in favour of the defendant Shib Lai was an entirely nominal 
and fraudulent transaction, being the result of collusion between him and 
Chajmal Las and Sri Ram ; that the defendant Shib Lai was a tool in the 
hands of Chajmal Las and was in reality acting for him ; that “Shib Lai 
did not pay a pice of the purchase-money or the mortgage-money of the 
disputed property,” although he obtained a receipt of the mortgage-money 
from Cnajmal Las, that “although Shib Lai is shown to be in possession 
of the disputed property, yet in fact the disputed property is up to this 
time in the mortgagee possession of Chajmal Las.” 

Upon these findiags the Courts below have decreed the plaintiff’s 
claim for proprietary possession against all the three defendants, subject 
to the condition that the plaintiff should bake an account of what is due 
to Chajmal Las for his mortgage and hypothecation charges and pay the 
same to him, and after deducting such amount “ whatever will remain 
out of the purchase-money due by the plaintiff to the defendant-vendor 
shall be formally recovered by the latter from the former.” 

From this decree the defendants Sri Ram and Shib Lai appealed 
to the lower appellate Court, and the plaintiff appears to have pre-[249j 
ferred cross-objections in respect of so much of the decree as subjected the 
decree for possession to payment of mortgage-money to Chajmal Las. 

The lower appellate Court, however, dismissed both the appeal and 
the cross-objections, thus confirming the first Court s decree. 

This second appeal has been preferred only by the defendant Shib Lai 
on four grounds, of which the third which impugns the lower Court s 
finding that Rs. 900 were due by the vendor Sri Ram to Lalip Singh 
and were paid to the latter by the plaintiff as part of the purchase-money, 
cannot be entertained in second appeal, as it is a pure question of fact. 

In support of the first and second grounds, it is contended that 
inasmuch as the lower Courts themselves have found that the °plaintiff 
had not paid the full consideration of the sale-deed of the 3rd July, 1884, 
that deed could confer no ownership upon him and the suit was therefore 
unmaintainable. It is further argued that the plaintiff-respondent having 
refused to pay the vendor the amount due to him as purchase-money, the 
latter was entitled to execute the second sale of the 8th July, 1884, in 
favour of the defendant-appellant, Shib Lai. 
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In support of this contention the learned pleaders for the appellant 
rely upon the ruling of this Court in Ikbal Bcgam v. Gobmd Prasad (1) 
where, under somewhat similar circumstances, it was held that a purchas- 
er who had only paid a portion of the purchase-money could not maintaiu 
a suit for possession of the purchased property, as the contract of sale 
could not be regarded as complete as there had been “ a manifest with- 
holding of the purchase-money. ” In that case the purchase-money was 
Rs. 16,000. the sale-deed had been duly executed and registered, and out 
of the consideration money Rs. 2,000 had been paid in cash to the 
vendor and the remaining Rs. 14,000 were to be applied by the plaintiff- 
purchaser towards the payment and discharge of certain bond-debts 
due by the vendor and charged upon the purchased property. The 
plaintiff- vendee had not ud to the date of the suit paid off those debts, and 
[250] it was held that this omission rendered the sale incomplete so as to 
preclude the plaintiff from claiming possession as owner of the purchased 
property. 

The Courts below have not followed that ruling, holding, as they seem 
to do, that it was distinguishable from the present case. 

I am afraid I cannot take the same view ; for if that ruling lays down 
any rule of law, it goes the length of holding that non-payment of a part 
of the purchase-money by the vendee prevents the passing of ownership to 
him and precludes him from suing for possession of the property which he 
has purchased, although the sale-deed has been duly registered and deliver- 
ed to him and a portion of the purchase-money has been received by the 
vendor. If this is a correct interpretation of that ruling, its principle 
is directly applicable to this case ; and here the plaintiff-respondent 
having distinctly failed to prove the payment of the entire purchase-money, 
his suit would stand dismissed if the above-mentioned ruling were followed. 

I regret, however, with due respect, I am unable to follow that ruling, 
for it seems to me to proceed upon disregarding the distinction between a 
contract of sale and a contract to sell , the former being an executed contract 
and the latter appertaining to the class of executory contracts. Or, to use 
the technical language of jurisprudence, sale creates a jus in rem, as it 
passes ownership immediately when it has been executed ; and a contract 
to sell is a jus ad rem , for it only creates an obligation attached to the 
ownership of property and does not amount to an interest therein. 

This juristic distinction is fully recognised in s. 54 of the Transfer of 
Property Act (IV of 1882), and forms the basis of many a rule of law and 
equity, such as the doctrine of notice to bona fide transferees in connec- 
tion with specific performance of contracts. I may say here that I have 
had the advantage of conferring with my brother Straight, who was one 
of the learned Judges who decided the case of Ikbal Begam v. Gobind 
Prasad (1) with regard to that ruling, and he has authorised me to say 
that, so far as he is concerned, he has more [251] than once stated from 
the Bench that the case was always a very doubtful authority and that 
sinoe s. 54 of the Transfer of Property Act came into force, it can no 
longer be considered as an authority. 

Now, in the present case, the Courts below have found that the sale- 
deed of the 3rd July, 1884, was duly executed, registered and delivered to 
the plaintiff-vendee, who has paid a portion of the purchase-money to 
the vendor s creditors. I hold that these facts in themselves amount to 
a full transfer of ownership to the plaintiff-vendee, notwithstanding the 

(1) 3 A. 77. 
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circumstance of his having either omitted, refused or been unable to pay 
the balance of the purchase-money to the vendor Sri Ram or the mortga- 
gee Chajmal Das. The plaintiff could therefore maintain this suit, which 
is in the nature, not of an action for specific performance of contract, but 
an action for ejectment. Such an action can be maintained by any one 
who, like the plaintiff in the present case, has acquired the ownership of 
immoveable property, though, of course, in a case such as this, in common 
with some other classes of cases, equities may exist in favour of the 
defendant, so as to subject the decree for possession to restrictions and 
conditions appropriate to the circumstances of each case. 

In the present case, however, no such equities can exist in favour of 
the defendant-appellant Shib Lai, who, as I have already said, has been 
found by the Court below to have obtained the sale-deed of the 8th July, 
1884, with knowledge of the plaintiff’s earlier sale-deed of the 3rd July, 
1884, and to have paid no portion of the purchase-money nor to have' 
obtained possession of the property, but to have acted simply as a nominal 
vendee in the interests of the mortgagee Chajmal Das, who was in collu- 
sion with the vendor Sri Ram defendant. 

It follows from what I have said that there is no force in the conten- 
tion urged in the second ground of appeal, that in consequence of the 
non-payment by the plaintiff of a portion of the purchase-money of the 
sale-deed of the 3rd July, 1884, the vendor Sri Ram bad any rights in the 
property to convey to the appellant by the sale [252] deed of the 8th 
July, 1884. This view is supported by the principle of the rulings of this 
Court in Mohun Singh v. Nusammat Shib Kcomoer (1), Goor Prasad v. 
Nunda Singh (2), and by the ruling of the Bombay High Court in Umedwal 
Motiram v. Dava (3), which was a much stronger case than the present, 
because there the vendee had paid no portion of the purchase-money, and 
having confessed his inability to pay the same, had returned the sale-deed 
to the vendor. Those various rulings are not in full accord with each 
other as to the exact form of the decree which should be passed in such 
cases, but they are unanimous in laying down the principle that non- 
payment of a portion of the purchase-money does not prevent the passing 
of ownership from the vendor to the vendee, and that such vendee can 
maintain a suit for possession. 

The ruling in Goor Prasad v. Nunda Singh (2), so far as it declares 
that a decree for possession in favour of a vendee who has paid only 
a portion of the purchase-money cannot be subjected to a condition of 
payment of balance of the purchase-money, is, as I respectfully think, 
scarcely consistent with the procedure and rules of the Courts of equity 
and the rulings which I have cited. But as I have already said, the 
present appellant Shib Lai is entitled to no equities such as would require 
any modification of the lower Court’s decree, so far as he is concerned, 
and I need not dwell upon the matter any further. 

It now remains only to dispose of the contention urged in the fourth 
ground of appeal which proceeds upon the assumption that Chajmal Das, 
the mortgagee, had transferred his rights to the appellant. Upon this 
assumption it is contended that the appellant was entitled to some kind 
of lien upon the property in suit. 

As to this part of the case it is enough to say that the findings of fact 
at which the lower Courts have arrived contradict the assumption upon 


(1) N.W.P.H.C.R. 1866, p. 85. 
(3) 2 B. 547. 


(2) N.W.P.H.C.R. 1866, p. 160. 
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whioh the plea proceeds. They have found that the appellant paid nothing 
either to the vendor, Sri Ram, or to the mortgagee, Chajmal Das, and 
that his position in the matter was [253} merely a nominal one in 
collusion with Chajmal Das, mortgagee, who was still in possession. The 
findings therefore indicate no such transfer of mortgagee’s rights by 
subrogation or otherwise as would entitle the appellant Sbib Dal to any 
modification of the lower Court’s decree, and since Chajmal Das was no 
party to this litigation, and the other two defendants, Sri Ram and Ram 
Prasad have not joined in this appeal, the case requires no further 
discussion, their rights not being involved in this appeal. 

I dismiss the appeal with costs. 

Brodhurst, J. — I concur in dismissing the appeal with costs. 
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11 A. 253 = 9 A W N. (1889) 22. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood . 

Bhupal Ram (Defendant) v. Lachma Kuar and others (Plaintiffs) * 

[29bh November, 1888.] 

Hindu Law — Hindu toidow — Alienation by widow to her married daughter — 
Reversioner —Declaratory suit — Act I of JK77 ( Specific Relief Act), s. 42. 

The effect of a gift by a Hindu widow of her deceased husband’s estate to her 
daughter, is merely to accelerate the latter’s succession and put her by anticipa- 
tion in possession of her life-estate, and therefore affords no cause of action to a 
reversioner to maintain a declaratory suit impeaching the gift. 

Per MAHMOOD, J., that in the exercise of the discretion allowed to the Court 
by s. 42 of the Specific Relief Act, a declaratory decree should be refused to the 
plaintiff in such a case, whore the d mee was a married woman and capable of 
bearing a son who would be the next reversioner to the full ownership of the 
estate of the donor’s deceased husband. 

Indar Kuarw. Lalta Prasad Singh (1) and ZJdhar Singh v. Ranee Kooniour (2), 
referred to, 

CP., 4 A.L J. 677 = A.VV.N. (1907) 269; R.. 32 A. 5*32 (584) =7 A.L.J. 645 (646) ; 32 
O. 62 (66) =9 C.W.N. 25 ; 35 C. 1086 ( 1089, 1090) = 12 O.W.N. 914 = 8 C.L.J. 
120 ; 7 Bom. L.R, 622 (633) ; 12 Ind. Cas. 80 = 10 M.L.T. 95.] 

The facts of this case arc stated in the judgment of Straight, J. 

The Plon. T. Conlan and Pandit Rat an Chand for the appellant. 

Maulvi Abdul Majid , the Hon. Pandit Ajudhia Nath, and Mir Zahur 
Husain, for the respondents. 


JUDGMENTS. 

STRAIGHT, J. — This appeal relates to a declaratory suit brought by 
bho plaintiff-appellant before ns, in the Court of the Subord inate [254] 
Judge of Saharanpur, on the 10th April, 1886. In order to make the 


• First Appeal, No. 29 of 1887, from~a decree of Maulvi Mirzi Abid Ah Khan, 
Subordinate Judge of Shahj&hanpur, dated tbo 10th November, lSt?6. 

(1) 4 A. 092. fci) l Agra 234. 
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grounds upon which I am about to dispose of this appeal intelligible, it 
will be convenient here to state a genealogical tree : — 


Balkishen 

(common ancestor). 

i 

l i 


Bhumi Shankar 
(died without 
issue). 


Cbota Lai. 

I 

Angan Lai. 

I 

Bhupal Ram, 
plaintiff. 


Ganga Prasad. 


I 

Ram Prasad, 
married 
Laohma Kuar. 

I 

Ganesb Kuar 
(daughter). 


I 

Manna Ram 
married 
Tiloki 

(defendant). 


From the above genealogical tree it will be seen that Balkishen had 
three sons, of whom Bhumi Shankar died without issue. Ganga Prasad 
had two sons, of whom Manna Pam predeceased Pam Prasad, leaving 
behind him a widow named Tiloki Kuar. Pam Prasad, therefore, succeeded 
to the property of Manna Pam, and when he died he left a widow named 
Lachma Kuar and a daughter Ganesh Kuar. The ground on which the 
plaintiff comes into Court is that, upon the 20th April, 1883, Lachma Kuar, 
the widow of Pam Prasad, and Tiloki Kuar, the widow of Manna Pam, 
joined together in executing a deed- of- gift in respect of certain property 
which had belonged to Pam Prasad and Manna Pam. It is not necessary 
for the purpose of disposing of this appeal to enter into the question of fact, 
which arose in the case in the Court below, or to discuss the grounds upon 
which the learned Subordinate Judge dismissed the plaintiff’s suit. It is 
enough for the purposes of this judgment to deal with the two questions 
which have been raised here to-day as an answer to the appeal preferred by 
the plaintiff, the answer being upon grounds of law and law only : — First, 
that in the presence of Ganesh Kuar, the plaintiff, even admitting him to be 
the son of Angan Lai, had no locus standi to maintain the suit ; and, second- 
ly that, looking to the nature of the transaction of gift and the position of 
the donee, [23S] Ganesh Kuar, no cause of action had accrued to the plaintiff 
to entitle him to come into Court and maintain this declaratory suit. Upon 
the first question, as to the locus standi of the plaintiff, had any contest 
taken place in regard to that, it might possibly have brought two rulings 
of my brother Mahmood and myself, one reported at page 428, and the 
other at page 431 of the Indian Law Beports, 6 Allahabad, Madari v. Mallei, 
and Balgobind v. Bam Kumar , into conflict. But fortunately that conflict 
is avoided, and it becomes unnecessary for us jointly to consider the 
correctness or otherwise of our respective rulings, because Pandit Ajudhia 
Nath , who represents the respondents here, says that he does not question 
the locus standi of the plaintiff to come into Court and maintain his action. 
In other words, he is willing to concede that, hy the united action of Lachma 
Kuar and Tiloki Kuar, the plaintiff', as the next reversioner, was entitled 
to pray for the declaratory relief which he has sought by this suit. Conse- 
quently the first contention need not be further dealt with, and it is only 
necessary for me to consider the second argument addressed to us on behalf 
of the respondents, namely, that the plaintiff had no cause of action upon 
which he was entitled to maintain such a suit as that which he has now 
brought. It is to be observed from the genealogical tree above given $bat 
the donee, under this deed-of-gift from Tiloki and Lachma Kuar, was the 
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daughter of Laohma Kuar. It is clear that the whole of the property which 
had belonged to Manna Ram had passed into the hand of Ram Prasad, the 
father of the girl Ganesh Kuar, and that in the ordinary course of succes- 
sion after the death of Ram Prasad, his widow Lachma Kuar will first 
take the life-estate, and upon her decease the daughter will take the life- 
estate, subject of course to any son being born to her. The effect, there- 
fore, of the transaction of gift, which took place upon the 28th April, 1883, 
is nothing more nor less than to use the words of my brother Mahmood, 
in the case of Indar Kuar v. Lalta Prasad Smgh (1) “to accelerate 
her succession to the property and to entitle her to immediate succes- 
sion.” In other words, all the effect that this deed-of-gift had, was to 
put Musammat Lachma Kuar out of possession of her life-estate and to 
[256] put Ganesh Kuar, her daughter, by anticipation into possession of 
her life-estate. There is another authority for this view of the matter 
in Udhar Singh v. Ranee Koomuar (2), where it was held by Chief Justice 
Sir Walter Morgan and Mr. Justice Pearson, that a reversioner lias no 
present ground of action to set aside a transfer made by a widow 
in favour of her daughter, as his reversionary right was not prejudiced 
thereby. This is also a distinct authority for holding that no cause 
of action accrued to this plaintiff to come into Court and ask 
for a decree such as that which he sought in the present suit. Under 
these circumstances and upon these grounds, without entering into the 
merits of the learned Subordinate Judge’s decision. I am of opinion that 
this appeal should be, and it is, dismissed with costs. 

Mahmood, J. — I am of the same opinion, and as my learned brother 
has pointed out that in the two cases, Madid v. Malki i 3 ) and Balgohind 
v. Ram Kumar (4) the views which my learned brother and I gave ex- 
pression to are somewhat in conflict, it is unnecessary to explain that 
conflict, or to arrive at any definite conclusion so far as the question of 
locus sta?idi is concerned, because as the learned Pandit has conceded, in 
either case, the fact that Ganesh Kuar is the donee from Lachma 
Kuar, would prevent any such plea being raised against r,he present plaintiff- 
appellant as that of absence of locus standi if his allegation of the relation- 
ship with the deceased Ram Prasad is to be accepted. I must not, 
therefore, be understood to lay down any rule in this case on that point. 

The next thing I wish to say is, that this is admittedly a declaratory suit, 
and, therefore, a suit governed by the provisions of s. 42 of the Specific 
Relief Act (I of 1877). That enactment, and that clause in itself, contains 
the quintessence of the rule of the equity governing such matters and 
guiding the practice of the Courts of Chancery in England. The words of 
of that section are clear, and it only affirms the practice of the English 
Court of Chancery whon it says that a declaratory relief is not a matter 
of right, and is in the discretion of the Court. Here the lower Court, 
although it has [257] passed its judgment upon matters of evidence, has 
practically come to the conclusion that the plaintiff should not be allowed 
to have declaratory relief. I am afraid that the Court was wrong in think- 
ing that, there was a cause ot action entitling the plaintiff to maintain such 
a suit. My opinion is that, it for no other reason, the solitary reason that, 
this lady, Ganesh Kuar (who is admittedly living and a married daughter 
of the last full proprietor), is the donee, and that she is a married woman, 
her husband being still living, would bo enough to require that a proper 
exeroise of discretionary powers should not include a decree such as the 
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plaintiff demanded. Therefore the conclusion of the judgment of the 
Court below is just the result which my learned brother Straight has 
arrived at, though by a different process of i-easoning. It is the same as 
that at which I have also arrived, for the reason that the donee, Ganesh 
Kuar, is a married woman, and having the possibility of bearing a son, 
who would be the next reversioner to the full ownership of the estate of 
Ram Prasad. I agree in the judgment and the decree which my learned 
brother has made. Appeal dismissed. 


11 A. 257 = 9 A.W N. (18B9) 79. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


Kuar Dat Prasad Singh ( Defendant ) v. Nahar Singh and others 

{Plaintiffs).* [30ch November, 1888.] 

Pre-emption — Wajib-ul-arz — Partition of village into separate mahals — New wajib-ul-arz • 
for each mahal. 

Cases where, after the division of a village area into separate mahals for which 
no new wajib-ul-arz is drawn up, the old wajib-ul-arz for the whole area has been 
held to apply generally to the new mahals, and such division has been held not 
to affect covenants existing between the co-sharers under such wajib-ul-arz t 
distinguished from cases where anew wajib-ul-arz has after the division been 
drawn up for each mahal. Ookal Singh v. Mannu Lai (1) and Jai Ram v. 
Mahabir Rai (2), referred to. 

£R., 17 A. 226 (233); 7 Bom. L.R. 622; Expl., 22 A. 1 (18) = 19 A.W.N. 111.] 

The facts of this case are stated in the judgment of Straight, J. 

The Hon. T. Conlanf, Mr. G. E. A. Boss, and the Hon. Pandit 
Ajudhia Nath , for the appellant. 

[258] Mr. G. H. Hill, Babu Jogindro Nath Chaudhri and Pandit 
Sundar Lai for the respondents. 

JUDGMENT. 


STRAIGHT, J. — This appeal relates to a suit for pre-emption, which 
was instituted by the plaintiffs-respondents before us, in the Court of the 
Subordinate Judge of Aligarh, upon the 30th June, 1886. The sale- 
transaction which the plaintiffs assailed was embodied in two sale-deeds of 
the 30th June, 1885, relating to several properties in which one Joti 
Prasad, who was defendant No. 1 in the Court below, was the vendor, 
and Kuar Dat Prasad Singh, minor, was the vendee, such minor through 
his guardian. Raja Ghansham Singh, being the second defendant in the 
present suit, and the appellant in this Court. I have said that the sale 
deed of the 30th June, 1885, comprehended several properties. 
We, in the present litigation, are alone concerned with the property 
known as “ Jawar Kharga Bahadur, ” because it is admitted that 
in respect of the other properties which were comprised in the sale-deeds, 
the plaintiffs had no right of pre-etnx^tion. The plaintiffs’ case was that 
they, being co-sharers in patti Nahar Singh, which was one of the 
two pattis of mahal “Jawar Kharga Bahadur,” had a preferential right to 
purchase that x>ortion of the property sold to which I have referred, to the 
defendant, who was a co-sharer in one of the pattis of the mahal Kanetpur. 
The plaintiffs’ father alleged that the consideration recited in the sale-deed 

• First Appeal, No. 33 of 1887, from a decree of Babu Abiuash Chander Banerji, 
Subordinate Judge of Aligarh, dated the 6th December, 1386. 

(IX 7 A. 772. (2) 7 A. 720. 
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was untruly recited ; that the whole consideration paid in respect of the 
villages passed under those deeds was Bs. 12,000 ; and that proportion- 
ately to the value of other properties sold, the amount that they should be 
called upon to pay in respect of that portion of the property to which 
they asserted their right of pre-emption, was Rs. 3,758-10-4. 

The learned Subordinate Judge who tried the case has come to the 
conclusion that the plaintiffs established their rights of pre-emption ; and' 
secondly, that looking to the terms of the waj ib-ul-arz and the relative 
value of the property in r.he villages adjacent to that in which the property 
sought to be pre-empted was situate, the amount the plaintiffs should be 
called upon by the decree to pay was Rs. 7,000. It is this decision of the 
Subordinate Judge which is [259] assailed by th is first appeal before us. 
Only two contentions have been put forward by the learned counsel for the 
vendee, defendant-appellant ; the first of which is that the plaintiffs had 
no better right in mauza “ Jawar Kharga Bahadur ” than the defendant - 
secondly, that the findings of fact recorded by the Subordinate Judge upon 
the question of consideration were unsustainable, and that the vendee, even 
if the plaintiff’s right were established, was entitled to a sum consider- 
ably in excess of that which had been declared by the learned Subordinate 
Judge. The first of these pleas can readily be disposed of, when I have 
stated one or two admitted facts in the case and then applied to the state 
of things connected with the village, the terms of the waj ib-ul-arz govern- 
ing the case. It appears that prior to the settlement which took place 
somewhere about the year 1872, there was a village area known as “ Jawar ” 
which at the settlement was divided into two mahals, one of which 
was called “ Jawar Kharga Bahadur” and the other “ Kan’etpur ” Almost 
synchronously with this division of the village into two mahals, each 
of those ^ two separated mahals was divided into two pattis that is 
to say, “ Jawar Kharga Bahadur ” was divided into patti “ Joti Prashad ” 
and patti ‘‘Nahar Singh,” while the mahal “ Kanetpur ” was divided 
into patti Raja Tikam Singh ” and patti “ Tarf Ivarsan.” Such being 
the divisions first for revenue purposes, and secondly for the con 
venience of the co-sharers, on the 4th March, 1873, a xoajib-ul-arz was 
prepared ; that is to say there was one waj ib-ul-arz prepared for the 
. Ja . wai ' Khai :^ a Bahadur, ’ and another for the mahal “ Kanetpur ” 
With this latter too* ib-ul-arz we are not concerned, for the determination 
of the plaint, ils ( right of pre-emption rests upon the language of the waj ib- 
nl-arz of maha Jawar Kharga Bahadur." Now, the terms of that wajib- 
ul-a,z are as follows:— We, the proprietors, are competent to transfer our 
respective property, but the condition is that in the first instance it sbTu 
be transferred to our relatives (bhaibandce) . who may be the sharers of 
another patti ; if they refuse to purchase, then to the sharers of another 

patti, and when none ot the sharers of the village should a-ree to take 
then to any one else. In case of disnute ihnnf T9«m fi • ° 00 - take » 

pre-emptor, the price shall be settledTc CO rdh to tlm , t P "° e the 

the adjacent villages." I may at once sav tb I °'” P ‘ eVa,lm S >° 

this portion of the case to go further into th ,i 'y "', ln0Ces f ary l T on 

seems to mo that I have Stated enough o t oHv '??»*** 

the view that I have formed as to the m! , • ' ^ 11 foundation for 

I have already stated "hat mahal jZ ki" 8 ° 

divided into two pattis, one of which was natti loti l'>' ’ i ' i '" was 
patti Nahar Singh. Now Joti Prlsad w). U aml tho other 

is the vendor under the T'Z ' •lOth^juim 

winch are impeached by the present suit ; and Naha, Singh, who ’ 
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1888 mentioned there, is one of the plaintiffs in the present suit, he having 
NOV. 30. two brothers who are associated with him as plaintiffs. Now, in my 

opinion, by way of illustration of the mode in which it seems to me that 

APPEL- this wajib-ul-arz should be applied, I should say that upon its terms, 

LATE supposing Nahar Singh had proposed to sell any portion of his property,. 

GlVIIi ifc would have been his duty to offer such portion for sale first to his 

brothers and then subsequently to J oti Prasad. Consequently - , this 

11 A. 297= present case being the converse of that position, it was incumbent upon 
9 A.W.N. Joti Prasad to offer the property to the present plaintiffs, and in not 
(1889) 79. doing so he has infringed the pre-emptive right which by that wajib-ul-arz 

was conferred upon the plaintiffs, and the plaintiffs were entitled, as the 
Subordinate Judge has found, to come into Court and maintain the- 
present suit. It must be distinctly understood that this . view of this 
particular wajib-ul-arz in no way ignores any other decision that may 
have been passed in cases where one wajib-ul-arz having existed for the 
purposes of a common village area, and that village area having been 
divided into separate revenue areas, and no wajib-ul-arz having been 
drawn up, such wajib-ul-arz has been held to apply generally to the new 
area. The principle upon which that view of the law is based is to be 
found stated in the case Gokal Singh v. Mannu Lai (l), and this principle, 
which is further elaborated in another ruling at page 720 of the same 
volume {Jai Prasad v. Mahibar Rai) (2) is, that this pre-emptive right runs 
[26 lj with the land, and the division of that land for the purposes of the 
revenue in no way affects any covenant or agreement existing between the 
co-sharers. So much for the first point. I am of opinion that the Sub- 
ordinate Judge rightly held that the plaintiffs were entitled to maintain 

the suit. _ j 

Then comes the question as to whether the Subordinate Judge was 

right or wrong in his view of the consideration which ought to be recouped 
to the vendee by the plaintiffs upon taking the property. Mr. Gonlan has 
called our atcention to the terms of the wajib-ul-arz as they affect this 
part of the case, and it may be observed here that the passage as it is 
translated and printed in the paper-books is not correct. My brother 
Mahmood tells me that the exact translation is this : — In cases of dis- 
pute about the price against the pre-emptor a price shall be settled accord- 
ing to the price of similar property prevailing in the adjacent villages. 
That is to say, the determination of the price of a particular property is to be 
determined according to the ordinary and general value of similar property 
prevailing in adjacent villages. The Subordinate Judge has found as 
a fact, in reference to this particular point, that Rs. 7,000 is the fair 
“market- value” of this particular portion of rnahal Jawar Kharga Baha- 
dur ” which was sold by Joti Prasad to Kuar Dat Prasad Singh, the 
vendee. It appears to me, therefore that it is wholly unnecessary to go 
into the extremely unpleasant matters with which a part of the learned 
Subordinate Judge’s judgment is concerned, viz., as to whether, aye »or no, 
the total amount of consideration recited in the two sale-deeds of dUfcn 
June 1885, was or was not truly represented, more especially as it has been 
held by the Pull Bench in the case of Karim Baklish v. Phula Bibi (3), 
that these covenants with regard to price are covenants which run with 
f. hfi i anc ] I may also add that, looking at the matter from this point of 

view Mr. Hill, who had filed applications under s. 561, Civil Procedure 
Code, has stated that he does not purpose to support those objections. 

(1) 7 A. 772. (2) 7 A. 720. (3) 8 A, 102. 
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Consequently the matter stands thus, that we have nothing before us 
which would warrant us in coming to a conclusion [262] other than that 
of the learned Subordinate Judge, namely, that the fair market value of 
the property to be pre-empted is Rs. 7,000. Such being the view I take 
upon the two points raised by Mr. Gonlan for the appellant, the appeal 
must be, and it is, dismissed with costs. The objections filed under s. 561 
of the Civil Procedure Code are disallowed with costs. 

Mahmood, J. X have nothing to add to what has fallen from my 
learned brother, because I agree in all that he has said. 

Appeal dismissed . 
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11 A. 262 = 9 A.W.N. (1889) 85. 

CRIMINAL RE VISIONAL. 
Before Mr. Justice Straight. 


Queen-Empress v . Indarjit.* [15th March, 1889.] 

Act XIII of L85 », preamble ands. '2 — Wilful breach of contract — Construction of statuU 

— Preamble not to be construed as restricting operation of enactina vart—Sum'mnr-,. 
trial — Criminal Procedure Code, s . 260. J * nummary 

Offences under s. 2 of Act XIII of 1859 are triable summarily under s. 260 of 
the Criminal Procedure Code. 


The offence made punishable by s. 2 of Act XIII of 1859 is the wilful and with 
out lawful and reasonable oxouse neglecting or refusing to perform the contract 
entered into by persons whom the Act concerns. Notwithstanding tbe preamble 
of the Act, it is not necessary to prove that a breaoh of contract is fraudulent in 

order to sustain a conviction under s. 2. Taradoss Bhuttacharjee v Bhaloo 

Sheikh (1) dissented from. 

Where the enacting sections of a statute are clear, the terms of the preamble 
cannot be called in aid to restrict their operation, or to cut them down. ^ 

[Diss., U.B.R. (1902) 3rd. Qr. Workman’s Breaoh of Contract d 1- 2 L R T? icq 
( 164) ; 6 Bom. L.R. 255 (257) ; R., 16 B. 368 (369) ; 26 B. 757 (764) • 27P i S? 

(132) ; 16 O.P.L.R. 99 (102); 12 C.L.J. 8 <12) = 6 Ind. Cas. 259 (261). j 


This was an application for revision of an order of the Sessions 
Judge of Cawnpore, affirming an order of the Joint-Magistrate convicting 
and sentencing the petitioner for an offence punishable under s 2 of Aof 
XIII of 1859 (“an Act to provide for the punishment of breaches of 
contract of artificers, workmen, and labourers in certain cases ”) The 
petitioner was a carding mistri, who, by an agreement in writing' dafod 
the 22nd March, 1888, bound himself to serve the Elgin Mills Comnanv at 
Cawnpore for three years excepting leave or “ on some emergent occasion " 
of which he should [263] g 1V e previous notice. The second clause of the 

“ I further agree that, with the exception of the circumstances men- 
tinned above if w.tb.n the period for which I have engaged to serve I “ball 
absent myself or refuse to work, or take up service with some other MUls 
Company or firm or with some private person at Cawnpore or somewhere 
else, then I shall pay Rs. 99, the settled and fixed consider , Hon fT. fl, 
Elgin Mills Company aforesaid, and that sum it ^l.TeMiTe fro.n me if 
the oou. current in India, or the Company shall take credit f,^ the 


Criminal Revision No. 1101 of 1889 
(1) 8 W. R. Cr. 69. 
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amount held bv them as due to me, by holding me liable for the same, 
and I shall also be liable for payment of tbe penalty provided by Act XIII 
of 1859 cn account of making any breach of contract in respect of' 

rendering services entered in this document. ** _ _ 

At fch© time when h© sigosd tbis instrument, th© p©tifcioD©r r0C0iv©d 

from the managers of the Company an advance of Bs. 3. On the 1st 
November, 1888, he gave his employers twenty-four hours notice to quit, 
which was not accepted. He then applied for eight days’ leave to bathe 
in the Ganges. This application was refused, but a promise was made 
that it should be reconsidered subsequently. He thereupon threw down 
his keys, went away, and never returned to his service. At that time 
Bs. 19-10-9 were due to him for wages, and this sum was not paid to 

him, as he went away without claiming it. _ 

The petitioner’s employers lodged a complaint against him under 
s.2 of Act XIII of 1859. The defence was that tbe petitioner had not 
understood the agreement of the 22nd March, 1888, and that he left his 
employment because one of the managers abused him. The case was 
tried summarily by the Joint-Magistrate of Cawnpore, who convicted the 

accused in the following terms : — * 

“ It is perfectly clear that Indarjit left his employment without 

reasonable excuse, and inasmuch as he has contracted with the Elgin Mills 
Company to serve them for three years, and received Rs. 3 as an advance 
towards such service, he is liable to the provisions of [264J ss. 1 and 2 
of Act XIII of 1859. I therefore order him under s. 2 to return to his 
service under the pains and penalties mentioned in that section, and com- 
plete his contract. Complainant’s actual expenses will be defrayed by 

An appeal was preferred from this order to the Sessions Judge of 
Cawnpore ; and it was contended, inter alia , that the Joint Magistra e 
ought not to have tried the case summarily, and that he had no juris ic- 
tion to deal with it at all. With reference to these pleas, the Sessions 
Judge observed that the prisoner’s offence was punishable with impri- 
sonment for less than six months; therefore under s. 260 of the Criminal 
Procedure Code it has rightly been tried summarily by a . n 
empowered to try summary cases. Act XIII _ of 1.859 was e * ® n 
Cawnpore bv Notification No. 926 A of the 22nd December, 1862 The 
question raised in the first plea is whether the Joint Magistrate Mr 
Ferrard, under s. 5 and the Notification, was legally competent to try the 
case. The appellant had to show me that the Joint Magistrate had no 
authority. This he has not attempted to do. I accordingly dismiss the 

aPP6 The present application was for revision of this order. It was based 
mainly on the contentions (i) that the Joint Magistrate had no power to 
try the case summarily, and (ii) that with reference to the Preamble of 
Act XTIT of 1859 before a conviction could be legally had under the Act, 
t be proved that the breach o£ contract complained of was 

fraudulent. _ ^ . ........ 

Mr C Dillon and Mr. J. Simeon , for the petitioner. 

rji^Q Public Prosecutor (Mr. Gr.E.A. Ross), for the Crown. 

JUDGMENT. 

STRAIGHT, J. This is an application for revision of an order of the 

District Judge of Cawnpore, dated the 4th December, 1888, confirming an 
order of the Assistant Magistrate of the same place, dated the 21st; 
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November. Suoh last-mentioned order was passed under 8. 2 of Act XIII 
of 1859, and by it the petitioner was ordered to return to his service under 
the pains and penalties mentioned in that section, and to complete his 
contract and to pay the complainant’s costs. The facts found by the 
Magistrate were as follows : — On the [265] 22nd March, 1889, Indarjit, 
the petitioner, entered iuto a contract with the manager of the Elgin Mills 
Company, Cawnpore, to serve them as a carding mistri for a period of 
three years, and upon signing that contract an advance of Rs. 3 was paid 
to him. On the first November, 1888, he tendered twenty-four hours’ 
notice of his intention to quit the service. Such notice was not accepted 
by his employers ; and thereupon having applied for eight days’ leave “ to 
bathe in the Ganges,” which was refused him, though his application was 
promised to receive subsequent consideration, he threw down his keys and 
left his service and did not return. It is admitted by the managers of 
the Elgin Mills, who are complainants in this case, that at the date of his 
departure from service a sum of Rs. 19 odd was due to him. Upon these 
facts the prosecution was instituted, as I have already mentioned, under 
s. 2 of Act XIII of 1859. Upon a consideration of all these circumstances 
the Magistrate came to the conclusion that the requirements of the statute 
were satisfied, and that the petitioner had rendered himself liable to its 
provisions. That order of the Magistrate was upheld by the Judge, and I 
am invited by this application for revision to say that both orders are bad 
in law upon two grounds ; first, that the Magistrate had no jurisdiction to 
try this complaint by a summary trial ; secondly, that even if he had 
jurisdiction, the facts found did not bring the case within the provisions 
of Act XIII of 1859. With regard to the first of these points, I have no 
doubt that the Magistrate had jurisdiction to try the case summarily, and 
that under the Criminal Procedure Code full power was given him to do 
so. The second point is not without difficulty. The argument that has 
been addressed to me in support of it by Mr. Dillon on behalf of the 
petitioner is to the following effect : — He says, looking to the preamble 
of Act XIII of 1859, an essential ingredient required to be proved in 
order to sustain a conviction under s. 2 of that Act is the ingredient of 
fraud, for in the preamble it is said that the mischief aimed at is “fraudulent 
breach of contract ” on the part of artificers, workmen, and labourers, and 
the object of the Act, the punishment of such “ fraudulent breaches of con- 
tract.” In support of this view ha has no doubt direct authority, in the 
case of Taradoss [266] Bhattacharj ec v. llhaloo Sheikh (1) and if I could 
follow that judgment without hesitation, there need be no difficulty in 
disposing of this case. But with the greatest respect for the learned 
Judges who decided that case, it seems to me that they have interpreted 
this Act mainly, if not entirely, with reference to the language of the 
preamble, and not in reference to the enacting clauses contained therein, 
which declare what shall bo an offence and what shall be its punishment. 
There can be no doubt, whether it be the fault of insufficient or Ineffective 
drafting, that the preambles to statutes do not always cover in the wide 
and general terms in which they are necessarily couched, all the specific 
offences which are to be found provided for within the enacting portions 
of the statute itself. I understand it to ho an undoubted rule of construc- 
tion w here the language of the enacting sections of a statute is clear, 

the terms of a preamble cannot bo called in aid to restrict their operation, 
or to cut them down. The purpose for which a preamble is framed to 

(l) S \V. R. Or. 09. 
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a statute is to indicate what in general terms was the object of the Legis- 
lature in passing the Act, but it may well happen that these general terms 
will not indicate or cover all the mischief which in the enacting portions 
of the Act itself are found to be provided for. For example, a striking 
illustration is referred to by Sir Peter Maxwell in his work on the Inter- 
pretation of Statutes, in which he refers to the statutes 4 and 5 Ph. and 
M. c. 8 in which the preamble spoke only of the Act being directed to the 
abduction of heiresses and other girls with fortunes, yet the body of the 
Act was applicable to and made penal the abduction of all girls under six- 
teen years of age. Many other illustrations are given by Sir Peter Maxwell 
in his book at page 58 et seq which go to support the principle I have 
stated. It is true that in this Act XIII of 1859 the preamble does speak 
of fraudulent breaches of contract and punishment therefor; but when I 
come to look into the section which invests a Magistrate with powers under 
the Act to deal with the persons brought before him, I find that the element 
he is to look for as going to constitute the offence under s. 2, is the wilful 
and [267] without lawful and reasonable excuse, neglecting or refusing to 
perform the contract entered into by the persons whom the Act concerns. 
There is no mention in that section of the word “ fraudulent, ” and in my 
opinion it is legislating and not interpreting an Act of the Legislature to 
read that word into the section. Consequently, I am of opinion that this 
conviction was a right one, because upon the facts found there was most 
undoubtedly a wilful, and without lawful and reasonable excuse, neglect 
and refusal to perform the contract of service which the petitioner had 
entered into. I need not point out the importance of statutory provisions 
of this kind, and their being enforced in large commercial centres like 
Cawnpore, where, by combined action on the part of persons employed 
in large commercial establishments there, the proprietors of those estab- 
lishments might be placed not only at very grave and sudden inconveni- 
ence but very serious pecuniary loss. This application is refused. 

Application rejected. 


11 A. 267 (F.B.) = 9 A.W.N. (1889) 95 =13 Ind. Jur. 427. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice , Mr. Justice Straight and Mr. 

Jusice Mahmood. 


Muhammad Sulaiman Khan and others ( Petitioners ) v. Muhammad 
Yar Khan and another {Respondents) .* [llth August, 1888.] 

Practice— Amendment of decree — Decree affirmed on appeal — Jurisdiction— Civil Proce- 
dure Code, ss. 206, 579, 628, 624 — Limitation— Beview of judgment— Bes judicata. 

The effect of b. 579 of the Civil Procedure Code is to cause the decree of the 
appellate Court to supersede the decree of the first Court even where the appellate 
decree merely affirms the original decree and does not reverse or modify it. 

Where a decree has been affirmed on appeal, the only decree which can be 
amended under s. 206 of the Code is the decree to be executed, and the decree to 
be exeouted is that of the appellate Court and not the superseded decree of the 
first Court, though the latter may, if necessary, be referred to for the purpose of 
executing the appellate decree. 

The only Court which has jurisdiction to amend the appellate decree is the 
Court of appeal. 


* Civil Revision No. 243 of 1885. 
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[2683 So held by the Full Bench, MAHMOOD, J., dissenting. Shohrat Singh 
v. Bridgman (1) explained and followed. Kistokinkur Roy v. Raja Burroda- 
caunt Roy (2), discussed. 

The insertion of the word ” not” in the last line but one of the judgment and 
also in the head-note in Shohf'at Singh v. Bridgman (1) was a clerical error. 

Per MAHMOOD, J. — Where a decree has been simply affirmed on appeal s. 579 
of the Code does not imply that the appellate decree supersedes the original decree 
so as to render it ineffective for purposes of execution. In such a case the lower 
Court continues to have jurisdiction to entertain an application for amendment of 
its own decree under s. 206 of the Code ; and such application is not governed by 
any article of the Limitation Act, and may be made at any time. It may be 
granted under s. 206, even where an application for review of judgment under 
s. 623 upon the same grounds would be barred by s. 624. 

A decree awarding the plaintiffs possession of immoveable property did not 
comply with s. 206 of the Code by containing the particulars of the claim or 
specifying clearly the relief granted. On appeal by the defendant, the High 
Court, in general terms, confirmed the decree and dismissed the appeal. The 
decree holders thea applying for execution, the judgment-debtors objected that 
the decree was incapable of execution, and this objection was allowed by the 
High Court on appeal. The decree-holders applied to the High Court to amend 
its decree, but the application was refused; and they then made a similar ap- 
plication to the first Court to amend its original decree which had been affirmed 
on appeal. This application was granted by a Judge who was not the Judge who 
had passed the original decree. 

Held by the Full Bench (MAHMOOD, J , dissenting) that the Court below had 
no jurisdiction to mtke such amendment, the original decree having been super- 
seded by the High Court’s appellate decree. 

Held by MAHMOOD, J., contra, that the Court below had jurisdiction to 
make such amendment, and could make it at any time ; that the High Court’s 
decree could not be amended, because the former order refusing amendment had 
become final and operated as res judicata ; that the amendment of the original 
decree under s. 206 was not barred by s. 624 ; and that it would be denying 
justice on account of technicalities to hold that the original decree, though 
affirmed on appeal, could be neither executed nor amended. 


1888 

AlJCh 11. 

Full 

Bench. 

11 A. 267 
(F.B.) = 

9 A.W.N. 
(1889) 55 = 
13 Ind. Jap. 
427. 


£F — 18 M. 214 (F.B.) ; 11 C.L.J. 155 (157) =5 Ind. Cas. 723 ; 5 Ind. Cas. 261 (262) ; 
Ap. — 18 B 203 ; R.— 13 A. 394 (395) ; 18 B. 542 (545) ; 19 B. 258 (260) ; 22 B. 
500 (508) ; 15 M. 170 (172) ; 15 M. 403 (404) ; 11 C.P.L.R. 115 (116) ; I .B.R. 
(1893 — 1900) 449; 4 O. C. 333 (339) ; 33 P.L.R. 1904 = 8 P.R. 1903 ; 6 C.L.J. 
542; 17 C.W.N. 133 (136) = 15 C.L.J. 432 = 12 Ind. Cas. 669. D— 20 A. 493 
(495; = 18 A.W.N. 12 L ; 15 B. 370(375) ; 48 P.R. 1906=104 P.L.R. 1906.] 

[N. B. Read this case along with 6 A. 30, 9 A. 104 = 6 A. W. N. (1886; 309; and 
11 A. 314.3 


The facts of this case were as follows. On the 26th June, 1877, a 
suit was instituted in the Court of the Subordinate Judge of Aligarh for 
establishment of right to and possession of certain immoveable property, by 
Muhammad Ali Khan and others against Muhammad Sulaiman Khan and 
others. In the plaint the villages of which possession was claimed were 
nob named, but were generally referred to as “ detailed below.” No details 
were given in the [269J plaint itself, but a separate paper containing 
a list of villages was field with the plaint. On the 22nd June. 1878, the 
plaintiffs obtained a decree for possession of “ all the villages claimed,” but 
the decree contained no indication as to what those villages wore. Tho 
defendants appealed from the decree to the High Court, which, on the 18th 
February, 1882, passed a decree in the following terms:— “That the 
decree of the Subordinate Judge of Aligarh be confirmed, and this appeal 
be and it hereby is dismissed.” 

The deoree-holders subsequently applied for execution of the decree 
in the Court of the Subordinate Judge. The judgment-debtors then, for 

(1) 4 A. 376. pi; 14 M. T. A. 465. 
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the first time, objected that the decree was incapable of execution because 
it did not, as required by s. 206 of the Civil Procedure Code, specify the 
shares of the names of the villages decreed in favour of the plaintiffs. 
The Subordinate Judge disallowed the objection. On appeal the High 
Court set aside the Subordinate Judge’s order, holding that the Court 
executing the decree was not justified in reading into the decree the 
contents of the list of villages attached to the plaint and in awarding the 
decree-holders possession of the villages named in such list. The Court 
added : — “ It is plain that the decree was defective, in that it did not 
contain ‘ the particulars of the claim,’ and failed to ‘ specify clearly the 
relief granted.’ The proper and only course open to the decree- holders 
was to procure the remedy of these defects according to law.” The judg- 
ment of the High Court was reported in Muhammad Sulaiman v. Muham- 
mad Yar (l). 

On the 6bh March, 1884, the decree-holders filed a petition praying 
for amendment of the High Court’s decree. On the 8th May, 1884, the 
petition was disposed of by Oldfield, J., in the following terms : — “ There 
is no case made out for correcting the decree of this Court, which is 
correct.” 

On the 6th February, 1885, the decree-holders filed an application in 
the Court of the Subordinate Judge praying for amendment of his decree 
of the 22nd June, 1878. The judgment-debtors opposed this application 
on the ground that the Subordinate Judge had no [270] jurisdiction 
to grant it, and also that it was barred by limitation under art. 178 of sch. 
ii of the Limitation Act (XV of 1877), with referen.ee to Gaya Prasad v. 
Sikri (2). The Subordinate Judge, on the 20th July, 1885, overruled both 
objections, holding, in regard to the first, that he had power, under s. 206 
of the Civil Procedure Code, to make the decree conformable to the judg- 
ment, and, in regard to the second, that the right to make the application 
should be treated as having accrued on the 16th August, 1883, when the 
High Court decided that the decree was not capable of execution, and that 
the proper remedy of the decree-holders was to apply for amendment. 

The judgment-debtors applied to the High Court, under s. 622 of the 
Civil Procedure Code, for revision of the Subordinate Judge s order. The 
grounds stated in the petition for revision were as follows : — 

1. Because the application of the respondents was barred by limi- 
tation. 

“ 2. Because s. 206 of the Code of Civil Procedure is not applicable 
to this case, and the decree could not be amended. 

“ 3. Because the Subordinate Judge could nob amend the decree of 
his predecessor. 

”4. Because the decree could not be amended at the state at which 
it was amended. 

” 5. Because there was no valid reason for amending the decree in the 
manner in which it was amended.” 

The application came for hearing before Straight and Brodhurst, JJ., 
who referred it to the Full Bench upon a preliminary question, the judg- 
ment upon which is reported in I. L. R. 9 Ail. 104. When the case 
again came before the Division Bench, their Lordships made a further 
reference of the case bo the Full Bench, stating the following as the main 
questions which required determination : 

(1) 6 A. 30. (2) 4 A. 23. 
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“ 1. When the decree of a subordinate Court has been confirmed or 
modified in appeal, what Court has jurisdiction to entertain an application 
for amendment under s. 206 of the Civil Procedure Code ? 

[271] ‘ ‘ 2. What, if any, article of the limitation law governs such 
applications ? 

“3. If it is determined that the application of the 6th March, 1884, 
was properly made to this Court, is the question of amendment of decree 
concluded, on the principle of res judicata , by the order of Oldfield, J., of 
the 8th May, 1884?” 

Their Lordships added that they stated these points “ without preju- 
dice to the pleaders on either side urging any other questions that properly 
arise upon the grounds stated in the petition of revision.” 

The Hon. Pandit Ajudhia Nath and Munshi Harkishen Das, for the 
petitioners. 

Mr. C.H. Hill , Mr. Divarka Nath Bauer ji, and Pandit Sundar Lai , for 
the respondents. 

The following judgments were delivered by the Full Bench : — 
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JUDGMENTS. 

Edge, C. J. — It appears to me that the question as to whether this 
application under s. 622 of the Code of Civil Procedure can be maintained, 
must depend upon the question as to whether the decree to be amended 
was the decree of the 22nd June, 1878, of the former Subordinate Judge 
of Aligarh, or the decree of this Court of the 8th February. 1882. If the 
decree to be amended is the decree of this Court of the 8th February, 1882, 
it could not, I think, be contended that the Subordinate Judge could have 
had any jurisdiction to amend or interfere with the decree of this Court, 
which is the decree of the Court of appeal. Similarly, if the decree to be 
amended was the decree of this Court, I fail to see what object could have 
been attained by amending or what jurisdiction the Subordinate Judge had 
to amend the decree of the Court below, after that decree had been affirmed 
by a decree of this Court. The question as to which of these decrees was 
the decree to be amended, if any amendment could have been made, must, 
in my opinion, depend on the further question as to whether the decree of 
an appellate Court affirming the decree of a Court below, is the decree to 
be amended, or whether in such case the decree to be amended is the 
[272] decree of the Court below. This latter question is decided by the 
judgment of a Full Bench of this Court in Shohrat Singh v. Bridgman (1), 
where it was decided that the appellate decree is the final decree and 
the only decree capable of being executed after it has been passed, whether 
the same reverses, modifies or confirms the decree of the Court from 
whioh the appeal was made.” The facts of the case before the Full 
Bench and the question submitted for the opinion of the Full Bench 
show that by “ the appellate decree ” the Full Bench meant the ultimate 
decree, as in that case the decree of this Court, and not the decree of the 
Court below which had been given by the Subordinate Judge of Gorakhpur 
in the appeal from the decree of the Munsif of Bansi. The judgment of 
the lull Bench in that case has been to some extent open to misconception , 
by reason of a clerical error, by which the word “ not," in the last line but 
one of the reported judgment was allowed to remain. The insertion of 
the word not must have been due to a clerical error. That word 
being omit ted, the judgment is clear and consistent, and is, in my 

(1) 4 A. 376. 
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opinion, right in law. It has been contended that that judgment is at 
variance with the j udgment of the Privy Council in Kristokinkur Roy v. 
Raja Burrodacaunt Roy (1). I do not so read the judgment of their 
Lordships of the Privy Council. At page 491 their Lordships say, “ It is 
clear that, under that Code, whatever decree is executed, is to be executed 
by the lower Court, in which the record remains, or to which it is to be 
returned. But ss. 360, 361 and 362, which prescribe the form of the 
decree of the appellate Court, direct a copy of it to be entered on the 
register, and treat that decree as a decree to be executed, seem to exclude 
the notion that it is a mere direction to the lower Court to pass and 
execute a certain decree.” 

The sections referred to by their Lordships correspond with ss. 579, 
581 and 583 of the present Code of Civil Procedure. Again, their Lord- 
ships say at page 492, in reference to decrees of affirmance, “ Their 
Lordships may further suggest that in all cases it may be expedient 
expressly to embody in a decree of affirmance so much [273] of the decree 
below as it is intended to affirm, and thus avoid the necessity of a 
reference to the superseded decree,” clearly indicating that in their 
Lordships’ opinion a decree affirmed on appeal is superseded by the decree 
of affirmance. I fail to see how a decree which has been superseded can 
be executed. Even apart from authority, it appears to me that the decree 
to be executed is the decree of the appellate Court, whether that decree 
reverses, modifies or affirms a decree below. By s. 235 of the Code the 
application for execution of a decree of a Court of first instance must, 
amongst other particulars, contain the following : — 

(c) The date of the decree ; 

“ ( d ) Whether any appeal has been preferred from the decree. 

“ ( g ) Tne amount of the debt or compensation with the interest, if 
any, due upon the decree, or other relief granted thereby ; 

41 (fr) The amount of costs, if any, awarded.” 

Some of these particulars in an application made to the Court which 
first passed the decree would apply only to the decree of that Court and 
not to the decree of the appellate Court, and the particular ( d ) “ whether 
any appeal has been preferred from the decree,” presupposes that if any 
appeal had been preferred, it had not been determined. 

S. 579 of the Code amongst other things grants that the decree of an 
appellate Court “ shall specify clearly the relief granted or other deter- 
mination of the appeal,” and further enacts that “ the decree shall also 
state the amount of costs incurred in the appeal, and by what parties and 
in what proportion such costs and the costs in the suit are to be paid." 
That section relates to decrees in first appeals, and is by s. 587 made 
applicable to decrees in second appeals. 

It is clear from s. 579 that in any case the decree to be executed 
not only for the costs of the appeal, but for the costs of the suit , is the 
decree of the appellate Court and of that Court only. In my opinion the 
effect of s. 579 of the Code is to cause the decree of the [274] appellate 
Court to supersede the decree of the Court below even when the decree of 
the appellate Court is one which merely affirms that deoree below and 
does not reverse it or modify it. In my opinion the only decree that can 
be amended is the decree to be executed, and the deoree to be executed is 
the decree of the appellate Court, and not the decree of the Court below. 
To take a case which might arise if we were to hold otherwise; assume 
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that a decree of a Court of first instance is not in conformity with the judg* 
meat of that Court, but such decree ha9 on appeal been affirmed in general 
terms or by specifically complying with the provisions of s. 579. If in such 
case the Court of first instance were to alter its decree which had been 
already affirmed on appeal by bringing it into accordance with its judgment, 
the result would be that the decree so amended would not be the decree 
which had been affirmed on appeal, and might be a decree absolutely at vari- 
ance with the decree which the appellate Court had made and had decided 
was the decree which the successful party on appeal was entitled to. If a 
decree in a case like this can be amended, it must, in my opinion, be for 
tbe appellate Court, which can say what was the decree which it intended 
to make by affirmance or otherwise, and not for the subordinate Court, 
to amend the decree of the appellate Court. It would, as it appears to me, 
be useless to amend the decree of the Court below, which was superseded 
by the decree in appeal. As this application under s. 622 relates to the 
order of the Court below and is not an application to this Court to amend 
the decree of this Court of the 8th February, 1882, it is not, I think, 
necessary to express any opinion as to the judgment of Straight and 
Tyrrell, JJ., of the 16th August, 1883, or as to the effect of the order of 

Oldfield, J., of the 8th May, 1881. As I am clearly of opinion for the 

reasons which I have stated that the Subordinate Judge had no jurisdic- 
tion to make the order to which this application refers, it is not, I think, 
necessary to express any opinion as to the articla of the Limitation Act 
which may govern such applications, or to express any opinion as to 

whether a Judge who was no party to the making of a decree could 

amend such decree in the manner desired by the decree-holders in this 
ease. 

[275] I n my opinion this application should be allowed and the order 
below set aside. Under the circumstances of this case I think each party 
should bear their own costs here and below. 

Straight, J. — I am of the same opinion. 

In the view I take of this reference, after having heard the arguments 
on both sides, the determination of it and the case turns upon the single 
question, whether the Subordinate Judge had jurisdiction to make the 
order of the 20th July, 1885. If he had, then the application to this Court 
under s. 622 of the Code was rightly preferred, and the other points 
arising, upon which revision is sought, must be considered and decided ; 
if he had not, then there is obviously an end of the matter. It seems to 
me that the Full Bench ruling of this Court in Shohrat Singh v . Bridgman (1) 
practically concludes that question. It was there held that “ the decree 
of the Court of last instance is the only decree susceptible of execution, 
and that when the decree of the lower Court with all its specifications is 
simply affirmed by and adopted in the decree of the last appellate Court, 
it would then be open to the Court executing such last decree to refer to 
the decree of the lower Court for information as to its particular contents. 
But no question of the correctness of the contents could be entertained 
or given effect to by the executing Court. Objections to the decree 
of the lower Court which has become that of the last appellate 
Court could be attended to by the latter Court alone. ” This is 
what appears from the body of the judgment, and it is clear that 
the head-note to the case is erroneous, though this is probably due to the 
presence of the word “ not ” in the last sentence of the judgment, which 
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upon the face of it is a mistake, as the context with which it is irreconcile- 
able plainly shows. That this is so is placed beyond doubt by a subsequent 
judgment of Tyrrell. J., who wrote the Full Bench judgment, and myself 
also a party to it, in Behari Lai v. Khub Chand (1), where we held that the 
Court executing an appellate decree might execute it for the costs of the 
original Court, looking to the decree of that Court to ascertain the amount 
thereof, and Oldfield, J,, expressed himself to the same effect in another 
case [276] Gobardhan Das v. Gopal Bam (2) though, in my opinion, while 
rightly interpreting the meaning of the Full Bench ruling, be misapplied 
it. The question therefore which is before us seems to me to be settled 
by the Full Bench ruling, and if on no other principle than that of 
stare decisis we ought, in my opinion, not to reconsider it. But I desire 
to add that, according to my view, that decision is not only a perfectly 
sound one, but upon grounds of simplicity and convenience of procedure 
is unassailable. Much stress was laid in the course of the argument for the 
respondents on the judgment of their Lordships of the Privy Council (3). 
It is to be observed that the real point then arising for determination 
was, whether, under the limitation law then in force, namely, Act XIV of 
1859, a period of three or twelve years was applicable to the execution of a 
decree passed by the High Court in appeal from a District Court, and it was 
held in accordance with a Full Bench ruling of the Calcutta Court reported 
in the 16th volume of Sutherland’s Weekly Reporter that three years 
was the period. No doubt their Lordships do make some remarks with 
regard to a part of that decision of the Full Bench, which held that the 
decree of a District Court affirmed on appeal by a High Court becomes a 
decree of the High Court ; but with profound respect it seems to me that 
they can only be regarded as obiter % and though I concur in the inter- 
pretation placed upon them by the learned Chief Justice and not that of 
my brother Mahmood, they can, in my opinion, have no bearing on 
questions arising in reference to the existing limitation law, which expressly 
provides that where an appeal has been preferred, time runs from the date 
of the final decree or order of the appellate Court, or to the present Code, 
by which the procedure of the Courts is now governed. By s. 579 of Act 
XIV of 1882 it is declared what a decree in appeal shall contain, 
by s. 581 such decree along with the judgment is to be sent to the 
Court which passed the decree appealed against, and by s. 583 it is 
specifically provided that a party desiring to obtain execution of an 
appellate decree shall apply to the Court which passed the decree appeal- 
ed against, and " such Court shall proceed to execute the decree passed 
[2773 in appeal according to the rules hereinbefore prescribed for the 
execution of decree in suits. ” In this connection I may conveniently 
refer to the judgment of a Division Bench of the Calcutta Court Noor Ali 
Ghowdhari v. Koni Meah (4). It may also be noted that the provisions of 
the Code relating to appellate decrees are much the same as those which 
in Chapter XLV deal with the orders of Her Majesty Council, as to which 
there can be no doubt that it is Her Majesty’s order and nothing else 
which the Courts in India have to execute, and so a Full Bench of the 
Calcutta Court has specifically said in Lvchmvn Persad Si??gh v. Kishnn 
Pcrsad Singh (5). For these reasons not only do I think the Full Bench 
ruling of this Court, Shohrat Singh v. Bridgman (6), binds us, but that it 
is perfectly good law. Applied to the facts of the present case, the matter 
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therefore stands thus, that the judgment and decree of Stuart, C.J., and 
Oldfield, J., of the 8th February, 1882, by adopting the judgment and 
decree of the Subordinate Judge, superseded such judgment and decree, and 
that it was the decree of this Court only that was capable of execution, as- 
sisted so far as was necessary for that purpose by reference to the Subordi- 
nate Judge’s decree which it incorporated. It follows therefore that the Court 
and the only Court to which application could be made under s. 206 of the 
Civil Procedure Code was this Court, and that whatever may be the cor- 
rectness or the effect of the order of Oldfield, J., on the application 
of the 6th March, 1884, about which I express no opinion, such 
application was rightly made to him and he alone had jurisdiction 
to deal with the matter. I regret that this view should be at variance 
with that expressed by my brother Mahmood in Ram Saran v. Persidhar 
Rai (1), but it serins to me to be the necessary consequence of the 
Full Bench ruling of this Court, and is in accordance with the opinion 
expressed by Couch, C.J., no doubt when Act VIII of 1859 was in force, 
in Onraet v. SanJcar Dutt Singh (2), and of my brother Mahmood himself 
at one time in Tarsi Ram v. Man Singh (3). The only other [278] 
authority to the contrary is a ruling of Collins, C.J., and Muthusami Ayyar, 
J., in Sundara v. Subhanna (4) but as no reasons are given for that 
decision, and as no argument was addressed to those learned Judges in 
support of the Munsif’s order in that case, I am unable to accept it as a safe 
guide. I am of opinion that the preliminary objection of the petitioner 
for revision to the jurisdiction of the Subordinate Judge to make the order 
of the 20th July, 1885, must prevail, and that this petition being allowed, 
such order must be set aside. Looking, however, to all the circumstances, 
I think the parties should pay their own costs in all Courts. 

MAHMOOD, J. — The facts of the case and the points of law which 
arise from those facts are so clearly stated in the order of reference that 
I need not repeat them, and I shall express my views upon the points of 
law in the order in which they have be9n stated. But before doing so, I 
may premise that the Full Bench rulings of this Court in Surta v. Ganga(o) 
and Raghunath Das v. Rajkumar (6), which approved of my judgments 
in those same cases (7), when they were disposed of by Mr. Justice 
Oldfield and myself in two dissentient judgments, leave no doubt that the 
order of the learned Subordinate Judge, dated 20th July, 18S5, having 
been passed for amending a decree under s. 206 of the Code of Civil 
Procedure, amounts to a separate adjudication and as such might be made 
the subject of revision under s. 622 of the Code of Civil Procedure. 

This being so, the first question referred to the Full Bench is, “ when 
the decree of a subordinate Court has been confirmed or modified in 
appeal, what Court has jurisdiction to enGertain an application for amend- 
ment under s. 206 of the Civil Procedure Code?” 

In considering the question I cannot help feeling that the first step of 
reasoning is the rule unanimously laid down by a Full Bench of this Court 
in Shohrat Singh v. Bridgman (8). Tne head-note [279] of that ruling, 
as appears in the report of the case, represents that this Court unanimously 
held that the decree of the Court of last instance is the onlv decree 
susceptible of execution, and the specification of the decrees of the lower 
Court or Courts as such may not be referred to and applied by the Court 
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executing such decree.” This head-note is a reproduction verbatim of the 
la9t sentence of my brother Tyrrell’s judgment in that case which the rest 
of the Court adopted. It was principally in consequence of the existence 
of the word not ” in that sentence that in delivering my judgment in 
Gobardhan Das v. Gopal Ram (1) I stated that I had on several occasions 
sitting as a Judge in Oudh declined to follow that ruling. But in the 
course of hearing this case, the learned Chief Justice, having sent for the 
original record of the judgment, has come to the conclusion that the word 
not ” which occurs in the last sentence of the judgment, was due to a 
lapsus calami , because it would render the sentence inconsistent with an 
earlier passage in the same judgment. In this view I understand my 
brother Straight, who was a party to the Full Bench ruling, concurs ; and 
I am also very glad to adopt the same explanation because it materially 
reduces the rigour of the ruling as represented in the head-note. Beading 
the ruling then, omitting the word “ not” I understand it to hold “ that 
the decree of the Court of last instance is the only decree susceptible of 
execution, and that the specifications of the decrees of the lower Court or 
Courts as such may be referred to and applied by the Court executing the 
decree.” This interpretation of the Full Bench ruling is in full accord 
with the explanation of that judgment by Oldfield, J., in Gobardhan Das v. 
Gopal Ram (l), where that learned Judge distinctly stated that the Full 


Bench ruling was not intended to go beyond the ruling of their Lordships 
of the Privy Council in Kristokinkur Roy v. Raja B urrodacaunt Roy (2). I 
had in that case the honour of being associated with Oldfield, J., aDd 
willingly concurred in his explanation, because it went the length of per- 
mitting, what was actually done in that case, namely, that when the first 
Court’s decree had been simply affirmed by the High Court as the Court 
of last instance, the [280] decree-holder was allowed to execute the 
decree of the Court of first instance, which decree had in no manner been 
altered either by the lower appellate Court or by this Court. 

I have no desire to re-open the question settled by the Full Bench 
ruling in Shohrat Singh v. Bridgman (3) as now explained. Nor do I think 
it necessary, for the purposes of this case, to enter into the broad ques- 
tion, how far the Full Bench ruling would affect the question of amend- 
ment of a decree which has been either reversed or modified by a Court of 
appeal. In this case the decree of the Subordinate Judge was simply 
affirmed by this Court, and the question as to the power of amendment is 
therefore limited to the case of a decree which has been affirmed. 

Dealing with the question in this strictly limited form, I am of opi- 
nion that the rule laid down by Oldfield, J., in Gobardhan Das v. Gopal 
Ram (1) with my concurrence represents the correct view of the 
law. That view is in full accord with the observations made by the 
Lords of the Privy Council in Kristokinkur Roy v. Rajah Burrodacaunt 
Roy (2). Those observations may be quoted by me here because I 
shall presently rely upon them for the view of the law which I have 
taken in this case. Their Lordships, after referring to the state of the 
case-law as represented by Chowdhry Wahid Ali v. Mullick Inayat 
Ali (4), Arunachella Thudayan v. Veludaya?i (5), and a Full Bench ruling of 
the Calcutta High Court in Ram Charan Bysak v. Lakhi Kant Bannik (6), 
went on to say : — “ The function of an appellate Court is to determine 
what decree the court below ought to have made. It may affirm, reverse 
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or vary the decree under appeal. In the first case, it leaves the original 
decree standing, superadding, it may be, an order for the payment of the 
costs of the appeal, or for the interest on the amount originally decreed. 
In the other two cases it substitutes other relief for the relief originally 
given. In all these cases the decree of the appellate Court may be regarded 
either as a direction to the lower Court to make and execute a decree of 
its own accordingly, or as an independent decree, [281] whether it is to 
be executed by the appellate Court or by the lower Court. In the latter 
case a further question arises, namely, whether the original decree, if 
wholly affirmed, (or so much of it as has been affirmed, if it has been 
partially affirmed), is to be treated as merged or incorporated in the decree 
of the appellate Court as the sole decree capable of execution, or whether 
both decrees should be treated as standing, execution being had on each in 
respect of what is enjoined by the one, and not expressly enjoined by the 
other.” 

Having thus explained the general principles applicable to such ques- 
tions, their Lordships referred to the law and practice of English tribunals, 
and then, after considering the provisions of the old Code of Civil Procedure 
(Act VIII of 1859) and referring to the effect of the Calcutta and Madras 
rulings, made the following observations : — 

“If the question were res Integra , their Lordships would incline to the 
view taken by the Judges of the High Court in the present case, namely, 
that the execution ought to proceed on a decree of which the mandatory part 
expressly declares the right sought to be enforced. Considering, however, 
that for the reasons already given, the question is not of much practical 
importance , their Lordships will not express dissent from the ruling3 of the 
Madras Court, and of the Pull Bench of the Bengal Court, further than 
by saying, that there may be cases in which the appellate Court, particu- 
larly on special appeal, might see good reasons to limit its decision to a 
simple dismissal of the appeal, and to abstain from confirming a decree 
erroneous or questionable, yet not open to examination by reason of the 
special and limited nature of the appeal. Their Lordships may further 
suggest that in all cases it may be expedient expressly to embody in a 
decree of affirmance so much of the decree below as it is intended to affirm, 
and thus avoid the necessity of a reference to the superseded decree.” 

Now, in the first place, I am of opinion that the passages which I 
have quoted from the judgment of the Lords of the Privy Council are not 
to be regarded as mere obiter dicta , because those passages £282] form an 
essential part of the ratio decidendi upon which their Lordship’s judgment 
proceeded. In the second place, I hold that their effect is to modify the 
views expressed by Mitter, J., in the Calcutta Full Bench case, and by 
Scotland, O. J., in the Madras case, both of which have already been cited. 
In the third place, their Lordships drew a clear distinction between a 
decree which has situnly been affirmed in appeal and a decree which has 
either been reversed or modified by the appellate Court. 

Such distinction is to my mind clearly borne out by clause (d) of 
s. 574, which, whilst requiring that the judgmentof theappellateCourt should 
speoify “ the relief to which the appellant is entitled,” limits the direction 
to oases in which the decree appealed against is reversed or varied," and 
says nothing as to cases in which the appellate Court simply affirms the 
lower Court’s deoree. The 9amo distinction is apparent from the second 
paragraph of s. 579, which directs that the appellate decree “ shall specify 
clearly the relief granted or other determination of the appeal.” but says 
nothing as to oases in which no relief is granted to the appellant by such 
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appellate decree, and the only “ determination ” of the appeal amounts to 
saying that the appeal should never have been preferred. The section 
certainly does nob require that in such cases the apoellabe decree should 
supersede tbe first Court’s decree so as to render that decree ineffective 
for purposes of execution. On the contrary, the provisions of s. 583, which 
relate to the execution of the decrees of the appellate Court, distinctly imply 
that the appellate Court’s decree, when it simply affirms the first Court’s 
decree, is to be distinguished from cases in which the first Court’s decree has 
been interfered with. I say this, because the section limits the execution 
of the appellate Court’s decree to cases in which a party is "‘entitled to any 
benefit by way of restitution or otherwise under a decree passed in appeal.” 
It follows that where, as in this case, the original decree was simply 
affirmed even without any order as to costs of the appeal which was dis- 
missed, s. 583 of the Code would have no application, because no question 
of restitution or any other benefit would arise out of the appellate Court’s 
decree, [233] and the mandatory part of the original decree which has not 
been interfered with at all, would stand, though the fact of the ineffective 
appeal would have bo be mentioned as required by clause {d) of s. 235 
of the Code of Civil Procedure. In such cases, at least, the dictum of the 
Lords of the Privy Council which I have quoted would apply, because to 
use their Lordships’ words, “ the question is not of much practical impor- 
tance ,” by which sentence I understand that, in such a case as this, it 
does nob matter very much whether tbe original decree or the decree of 
the appellate Court is pub into execution, so long as the decree which con- 
tains the mandatory order granting the relief is the decree which is sought 
to be enforced, whether as a decree in itself or as a decree incorporated in 
the appellate Court’s decree of affirmance. 

Tne matter therefore stands thus : that according to the Privy Council 
ruling, as also the Full Bauch ruling of this Court as explained by Oldfield, 
J., in the case of Gobardhan Das and as now understood by us, the decree 
of the first Court when affirmed by the appellate Court’s decree may be 
referred to in executing tbe appellate decree. 

In the present case the first Court’s decree was passed on the 22nd 
June, 1878, and it was simply confirmed in appeal by Stuart, C.J., and 
Oldfield, J., on the 8bh February, 1882, there being then no objection that 
the first Court’s decree was incapable of execution by reason of its 
omitting to specify the shares or the mauzas decreed in favour of the 
plaintiffs. The objection that the decree was incapable of execution was 
taken for the first time when the decree was sought bo be executed, and 
those objections having been disallowed by the first Court, my brethren 
Straight and Tyrrell, on the 16th August, 1883, held ia appeal that the 
decree was incapable of execution by reason of the want of specification 
above mentioned. Tbe case is reported at page 30 of the Indian Law 
Reports, vol. 6, Allahabad series, and the judgment in that case ends by 
saying that “ the proper and only course open to the decree-holders was 
to procure the remedy of these defects according to law.” 

[234] The decree-holders accordingly made an application to this 
Court on the 6th Mirch, 1881, praying that this Court's decree of affirm- 
ance, dated the 8th February, 1882, might be so amended, under s. 206 of 
tbe Code of Civil Procedure, as to render it capable of execution. In other 
words, the decree-holders prayed that the defects which were pointed out 
by Straight and Tyrrell, JJ., in their judgment of the 16th August 1883,(1) 
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might be remedied, as those learned Judges had suggested. The applica- 
tion was probably made to this Court in consequence of the Full Bench 
ruling in Shohrat Singh v. Bridgman (l), for otherwise the application 
would naturally have been made to the Court of first instance, since the 
decree of this Court was simply a decree of affirmance. The application 
came on for hearing before Oldfield, J., and it was probably in consequence 
of the literal interpretation which that learned Judge placed on the Full 
Bench ruling in Shohrat Singh's case that he rejected the application on 
the 18th May, 1884, by simply saying there is no case made out for 
correcting the decree of this Court, which is correct.” 

It is not for me to doubt the accuracy either of the ruling of my 
brethren Straight and Tyrrell, dated the 16th August, 1883 (2), or of the 
order of Oldfield, J., which I have first quoted. Both these judgments 
must be read in the light of the Full Bench ruling in the case of Shohrat 
Singh , and so read, I confess I find it difficult to reconcile them. The one 
judgment holds that the decree was vague and required amendment ; the 
other judgment says that the decree needed no such amendment and was 
correct. 

It is easy to conceive how these unfortunate decree-holders, finding 
themselves in this predicament, entertained the hope of obtaining the 
enforcement of the decree which they had obtained, by resorting to a third 
method. They accordingly went on the 6th February, 1885, to the first 
Court with an application praying that Court to render its decree intelligible 
and capable of execution by amending it under the provisions of s. 206 of 
the Civil Procedure Code. That Court granted the application and 
amended the [285] decree by its order of the 20bh July, 1885, which is 
the subject of this application for revision. 

The object of the application for revision is to render the first Court’s 
decree of the 22nd June, 1878, and this Court’s decree of the 8th February, 
1882, wholly nugatory ; and it has been contended that under the circum- 
stances of this case, the law requires us to render futile the effects of two 
solemn adjudications whereby the decree- holders were decreed their shares 
of inheritance under the Muhammadan Law in ancestral property. - 

Does the law require us to accede to such a request ? As to the 
justice of the case upon the merits, there is absolutely do doubt, and the 
only question is, whether the technicalities of our law are such as constrain 
us to accede to the request. The learned Pandit who appeared in support 
of this application has frankly accepted this position in the able argument 
whioh he addressed to us, and has reminded us of the well known adage 
that hard cases often make bad law. I have to consider whether the 
justice of this case does require us to make bad law. 

I must confess at once that I do not regard the question raised here 
as intrinsically difficult, and respectfully say that if anv complications 
and difficulties have arisen, they are due to the unsatisfactory condition 
of the provisions of the last paragraph of s. 206 of the Civil Procedure 
Code (Act XIV of 1882) and to the orders which have already been pass- 
ed in this case by this Court. Indeed, this case furnishes a very good 
illustration of the complications and difficulties which I pointed out in 
larsi Bam v. Xfa?i Singh (3) as arising out ol the provisions of that 
seotion. In making my observations there, I went on to say, ‘‘If a decree 
has already become the subject of appeal, I do not think the first Court 

(1) 4 A. 376. (3) 6 A. 30. <3) 8 A. 492, p, 494, 
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should amend it under s. 206 ; for the Full Bench of this Court in Shohrat 
Singh v. Eridqman (1) has held that the decree of the appellate Court is 
the only decree susceptible of execution, and the specifications of the 
decrees of the lower Courts, as such, may not be referred to and applied 
by the Court executing such decree.” 

[286] I have quoted this passage in order to point out that the sugges- 
tion therein contained proceeds eutirelv upon the interpretation of the Full 
Bench ruling as represented by the head-note and the last sentence in the 
judgment in which the word “ not ” occurs, which word according to our 
present interpretation must be omitted, as I have already stated. This 
being so, it follows that X should have not given expression to that dictum 
if I had understood the Full Bench ruling at that time in the manner in 
which it is now interpreted, and that that dictum is no authority against 
the view which I now hold on the first question in the case. 

I am of opinion that when the decree of a subordinate Court has 
been simply confirmed, as in this case, the Subordinate Court continues to 
have jurisdiction to entertain an application for amendment of its own 
decree under s. 206 of the Civil Procedure Code. This view is supported 
bv the ruling of the Madras High Court in Sundara v. Subbana (2) and 
by the unreported ruling of this Court in Mohan Lai v. Lachmi Prasad , 
(Misc. No. 213 of 1886, decided on the 22nd December, 1886), in which 
Oldfield and Brodhurst, JJ., after formulating the exact question as to 
the power of amendment by the first Court when the decree has been 
affirmed, went on to say, “ we know of no reason why the Court has not 
such a power” and they concurred in following the Madras ruling. Both 
these rulings were considered by me in Bam Saran v. Persidhar Bai (3) 
and I followed them for reasons which I therein stated, and still adhere 
to. It is clear from these cases that the Madras Court, as also this Court, 
so far as the case-law stands, is agreed in holding that a decree which 
has been affirmed by an appellate Court may be amended by the Court 
which passed the original decree. There is, however, an old ruling of 
Couch, C, J., and Kemp, J., in Onraet v. Sankar Dutt Singh (4), where 
Couch! G.J., as Chief Justice of the Calcutta High Court, followed an 
earlier ruling of his own in Bhanushankar Gopal Bam v. Baghunath Bam 
Mangal Bam (5) which was given when he was puisne Judge of theBombay 
High [287] Court. The effect of these two rulings is to lay down the broad 
rule that after a decree has been confirmed on appeal, the subordinate 
Court has no power of making any alteration in it. I have respectfully 
considered both these rulings, and I think, for the purposes of this case, 
it is enough to say that they were passed under the old Civil Procedure 
Code (Act VIII of 1859) of which s. 189, which corresponds to s. 206 of 
the present Code, contained no such power as to amendment of decrees’as 
the last paragraph of the latter section contemplates ; that these rulings 
were given before the observations made by the Lords of Privy Council in 
Kristokinkur Boy v. Bajah Burrodacaunt Boy (6), and that, therefore, 
those rulings cannot govern the interpretation of the second paragraph of 
s 206 of the present Code which did not then exist in the statute book 
but" with which we are concerned in this case. And I may add, before 
proceeding further, that not a single ruling has been cited at the Bar which 
would contradict the view of the second paragraph of s. 206 taken by 
Collins, C. J., and Muthusami Ayvar, J., in Madras, and by Oldfield and 

nw A 376. (2) 9 M. 354. (3) 30 A. 51. (4) 6 B. D, R. 60 App. 
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Brodhurst, JJ., and myself here in the cases which 1 have already 
referred to. 

Such then is the state of the case-law upon the subject of the amend- 
ment of decree by the Court which passed it, after such decree has 
been affirmed by a Court of appeal, and if the matter rested entirely 
upon the case law since the enactment of the last paragraph of 
s. 206 of the Code, I should have considered it unnecessary to deal 
with the subject any further. But since serious doubts have been 
suggested in the course of the argument, I must proceed to consider 
the question more fully than I did in Ram Saran v. Persidhar Rai{ 1) 
especially as that case was disposed of by me sitting as a single Judge 
and without the advantage of conferring with any of my brother Judges. 

Now, I take it as an undoubted principle of law that everything is to 
be taken as permissible unless there is some prohibition against it. The 
principle is of such a comprehensive nature that it applies equally to 
substantive and adjective law, and has been recognised [288] as one of the 
fundamental principles of interpreting statutes. It is, indeed, true that in 
interpreting consolidatory statutes, such as the preamble of our Civil Proce- 
dure Code represents that enactment to be, we must consult the statute 
itself in order to find authority or prohibition. 

If I am right so far, where is the authority or prohibition in that 
Code for holding that the jurisdiction which a Court passing a decree 
undoubtedly possessed to amend that decree, under the last paragraph of 
s. 206 of the Code, is taken away from that Court by the simple fact of an 
appeal having been preferred from that decree? Clearly no such express 
provision exists in the Code. On the contrary, there are indications in 
the very opening sentence of s. 545 of that Code to show that the mere 
fact of an appeal having been preferred from a decree shall be no reason 
for staying the execution of that decree. Let us suppose then, in the first 
place, that a decroe is amended before it has been appealed from. In 
such a case I should have no hesitation in holding that the Court passing 
the decree could amend the decree, for any other view would necessitate 
the conclusion that the last paragraph of s. 206 ueed not have been en- 
acted at all. Let us then, in the next place, suppose a case in which an 
appeal has already been preferred from the decree, but the appeal is still 
pending. In such a case, where is the authority in the Code to justify 
the view that the power and jurisdiction to amend the decree has come 
to an end by the mere fact of the appeal having been filed ? I am not 
aware of any provision of the Code to warrant our holding that the pen- 
dency of an appeal operates as extinguishing the lower Court’s power of 
amending its own decree under s. 206 of the Code. No principle such as 
the doctrine of lis pendens would, of course, apply to such a matter, for 
the matter is one of procedure and must be governed by the provisions 
of the Code. 

Then comes the third stage, which relates to the immediate question 
now before us, namely, whether there is any authority in the Code to 
warrant the conclusion that when a decree has been affirmed in appeal 
(and I limit the points to cases in which the decree has been upheld 
excluding those iu which the decree has been interfered [289] with 
by the appellate Court) the Court; of first instance ceases to possess 
the power of amending its own decree, which power up to the mo- 
ment of the disposal of the appeal it undoubtedly possessed. It, has 
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been contended that the Full Bench ruling in Shohrat Singh's case 
necessitates the conclusion that the power of amendment does so come to 
an end. But as that ruling has now been explained, it permits, at least 
in cases where the original decree is affirmed in appeal, reference to such 
decree. And if this is so, it seems to me that the decree which requires 
reference is the decree which would be in accord with the judgment of 
which it is the result, and nob a decree which on the face of it contains 
clerical or arithmetical errors or is obviously at variance with the judg- 
ment, that is, contains such defects as can be properly removed by 

amendment under s. 206 of the Code. 

It is perfectly true that a clerical or arithmetical error or any matter 

in the decree at variance with the judgment may be rectified by the Court 
of appeal, but in such a case I should not regard the decree of the appel- 
late Court to be a decree of simple affirmance , but one of modification, and 
different considerations, which I do not intend to discuss here, would be 
applicable. But where the appellate decree simply affirms the original 
decree, which decree may be referred to in executing the appellate decree, 
I see no reason why such original decree should not be brought into 
accord with the judgment of which it is the result. It may, indeed, be, 
as has been suggested in the course of the argument, that the original 
Court, by amending its decree, may make that decree different to what 
was intended to be upheld by the appellate Court. But such a course 
would be an improper exercise of jurisdiction under s. 206 of the Code, 
and, as such, would form a fit subject of interference in revision by this 
Court. In other words, a clear remedy exists for an improper exer- 
cise of the power of amending decree, and, it seems to me that there 
is no force in the argument that because such power may be improperly 
exercised in some cases, therefore, even in cases where such power 
has been properly exercised, the amendment of the decree is to be 
dealt with as a nullity , although it brought the [290] decree in full accord 
with the judgment, and - although the amended decree represents the 
proper decree which the appellate Court upheld. In such cases I am of 
opinion that the proper Court to whi<jh an application for amendment 
of the decree under s. 206 of the Civil Procedure Code should be 
made is the Court which passed the decree of which the manda- 
tory part expressly declares the right sought to be enforced, and 
that, in a case such as this, where the original decree was simply ayirrned 
in appeal, the Subordinate Judge’s Court had jurisdiction to entertain the 


application for amendment. _ . ,, 

This then, is my answer to the first question as propounded in the 

order of reference, and it may be illustrated by cases in which an appeal 

is dismissed in default or barred by limitation. 4( 

The second question, as stated in that order, is, What, if any, article 
of the Limitation Act governs applications for amendment of decrees, 
under s. 206 of Civil Procedure Code?” This question is the subject of 
a Division Bench ruling of this Court in Gaya Prasad v. Sikn Prasad (1), 
in which it was held, for reasons which do not appear in the report of 
the case, that the general provisions of art. 178 of the Limitation Act (XV 
of 1877) prescribing a period of three years limitation, applied to 3ucn 
applications. In delivering my judgment in Raghunath Das v. Raj - 
Uiimar (2) I expressed my dissent from that ruling by saying — 

“ The Limitation Act. relates to the action of parties, but not to the 
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action of tho Court. If the Court should be of opinion that by reason of 
any clerical or arithmetical error, its decree does not carry the judgment 
into complete effect, it may take up the decree and amend it even after 
three years or more. Under the provisions of the law as to revision, a 
decree cannot be revised if an appeal from it is possible. By s. 206, as I 
understand it, the Court has power to amend its decree, even if an appeal 
would lie therefrom, to this Court or to their Lordships of the Privy 
Council, and the time for the appeal had expired.” 

[29 1] Again, I expressed my dissent from that ruling in delivering 
my judgment in Tarsi Ram v. Man Singh (l), though in the latter case 
my views form part of obiter dicta. I, however, referred to the authority 
of the principle on which the rulings of the other High Courts in Roberts 
v. Harrison (2), Kylasa Goundan v. Ramasami Ayyan (3), and Vithal 
Janardan v. Vithojirav Putlajirav (4), proceed (5). I still adhere to the 
same opinion, and hold that a vast distinction exists between cases in 
which a Court of its own motion takes any particular action or is 
enjoined by law to take such action, and cases where that Court possesses 
no such power without an application being made by a party. The reason 
is that in such cases it is, ex necessitate rei, impossible to decide when a 
Court takes action of its own accord and when it acts on the application 
of a party. The Madras and Bombay cases to which I have referred 
relate to the grant of sale certificates to the auction-purchaser, and those 
Courts have held that because it is the duty of the Court to grant such 
certificates, the mere fact of an application being made for obtaining such 
certificate would not be governed by the limitation law. I may perhaps 
also employ the illustration of an application made by a decree-holder to 
obtain the money held in deposit for him by the Court. 

The same principle applies to cases in which the Court is required to 
take action, suo motu , such as amending decrees under s. 206 of the Code 
of Civil Procedure. There is, of course, no period provided by the limita- 
tion law for the exercise of such power by the Court of its own motion, 
and it would be introducing an anomaly to hold that what a Court may do 
of its own motion without any limitation of time, cannot be done by that 
Court when asked to do so by an application reminding the Court to do 
that which it should have done of its own motion. My answer to the 
second question therefore is that no period of limitation, and no article of 
the Limitation Act (XV of 1877) is applicable to such applications or mo- 
[292] tions as s. 206 of the Civil Procedure Code contemplates. I may 
repeat here what I have more than once said before, that, judging by the 
preamble of that Act, it is not to be regarded as a consolidatory enactment 
so far as “ applications " are concerned, because the preamble mentions 
only “ certain applications ,” and not all classes of applications. 

Upon the third question as enunciated in the order of reference. I am 
of opinion that the order of Oldfield, J., dated the 8th May, 1884, which 
might have been appealed from under s. 10 of our Letters Patent, not 
having been so appealed, has become final and concludes the parties from 
praying for the same relief, that is, seeking amendment of the decree of 
this Court, which was declared by that order to be "correct." The matter 
is therefore res judicata and cannot be interfered with by us in this case. 
But whilst I hold this, l am of opinion that that order benefits the case of 


!r! q A ‘ 4 , 92 ' n h 1 4 M - l72 - (1) P B. 586. 
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the decree-holders-respondents ; because it precludes us from holding that 
the decree of this Court, which the decree- holders unsuccessfully sought 
to amend, is in need of any amendment or is incapable of execution. The 
decree was simply a decree of affirmance and contained no mandatory 
part expressly declaring the right sought to be enforced, and Oldfield, J., 
no doubt, therefore, thought that, since the decree gave full effect to the 
judgment of this Court, it was a sufficiently accurate decree so long as it 
dismissed the appeal with which it dealt. 

Having so far dealt with the specific questions enunciated in the 
order of reference, I will deal briefly with the remaining part of the 
argument addressed by the learned Pandit in support of the application 
for revision. I understood the learned pleader to argue that because in 
s. 624 of the Code reference is made to “ some clerical error apparent on the 
face of the decree ,” and such clerical error is also mentioned in s. 206, 
therefore the application for amendment granted hy the Subordinate Judge 
must be taken to be an application for review of judgment, such as could 
not be entertained by a Judge other than the one who passed the original 
decree, and that, therefore, the order of the Subordinate Judge must be set 
aside in [293] revision. Now, in the first place, if the argument is to be 
accepted, this application for revision which has been made under s. 622, 
would require dismissal, because under the second paragraph of s. 629 an 
appeal would lie to this Court, and no such application for revision could 
therefore be made. In the next place, I think Mr. Diuarka Nath Banerji 
was right in his contention that there is no rule of law relating to the 
interpretation of statutes, or even bo the rules of common law, which lays 
down that where more than one remedy for the same purpose is provided, 
the person entitled to such remedy is restricted to any particular mode, 
or that any particular remedy bars the other remedies. I have already 
said that clerical or arithmetical errors may be corrected by a Court of 
appeal, and I hold the same view as to review of judgment. But so long 
as the errors fall within the purview of s. 206, I cannot hold that that sec- 
tion is not available to a party simply because the errors of which he 
complains might also have been rectified by appeal or review of judgment. 
The application to the Subordinate Judge in this case was clearly an 
application under s. 206 of the Code, and, therefore, although the learned 
Subordinate Judge who passed the order now under consideration was 
not the same as the one who passed the original decree, I hold that the 
prohibition contained in s. 624 has no application to the case. 

I think I have now dealt with all the arguments in the case which 
were addressed to us at the Bar. But in support of the general effect of 
the view of the law which I have taken, I wish to refer to the bearing 
which the maxim ubi jus ibi remedium has upon this case. That maxim 
represents such a fundamental principle of jurisprudence that it is nob 
limited to ante litem motam, bub applies equally to rights which have been 
decreed by competent adjudication. This being so, it seems to me that it 
would be simply nullifying the decrees of the first Court and of this Court 
which decreed the decree- holders’ claim, if we were to hold that, although 
those decrees are standing mandates of judicial tribunals, yet those stand- 
ing mandates are futile and cannot enable the decree-holders to obtain 
that which was decreed to them as their inheritance in their [294] ances- 
tral estate. In other words, to hold that those decrees, even under the 
singular circumstances of this case, are incapable of execution, would 
amount to saying that the doors of the Courts of justice in British India 
are open to litigants, yet the decrees obtained by them, though confirmed 
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by the highest tribunal in the land, may end in nothing, not on account of 
any fault or negligence on the part of the decree-holders, but on account 
of the manner in which these decrees are dealt with by the very tribunals 
which have passed them. And I fully approve the observations of the 
learned Subordinate Judge when, referring to the technical defects of the 
plaint in the original litigation, he said : — All the proceedings that took 
place in the case, the whole trial and the decision, cannot now be set aside 
on account of that defect now pointed out by the defendants for the first 
time. Those proceedings were legal and proper notwithstanding that 
defect. To hold them null and void on account of that defect would be a 
denial of justice to the plaintiffs.” It may be true, as the learned Pandit 
said, that hard cases make bad law, but I hope that it is equally true that 
the technicalities of law are not to be so employed as to override the 
obvious ends of justice, and instead of being ancillary to such ends, defeat 

them. 

Upon the merits of the amendment made by the learned Subordinate 
Judge no argument has been pressed upon us, beyond the suggestion that 
since the decree did not specify the shares and villages which wei e decreed 
to the decree-holders, therefore the amendment which furnished such 
specification in the decree was improperly made. It has not been contended 
that the properties now specified in the decree by dint of the amendment 
are properties other than those which were actually (that is, as a matter 
of fact) , the properties which formed the subject of litigation in the first 
Court, such properties being clearly specified in the list attached to the 
plaint. Nor is it doubted that the decree of the first Court in decreeing 
the claim referred to those properties, and that the subject-matter of the 
appeal in this Court also consisted of those properties. This, indeed, is 
an’ obvious inference from the fact that [295] the judgment-debtors them- 
selves never took any objection as to the vagueness of the deci ee-holdeis 
plaint or of the decree in the regular litigation, either in the Court of 

Subordinate Judge or on appeal in this Court. 

What other objection can there be to the amendment made by the 
Subordinate Judge? Gertum est quod certum reddi potest , and in this case 
the application of the maxim creates no difficulty, because the lecoid of 
the case clearlv shows what the actual propeities weie to which the 
litigation, which ended in tho decree of the first Court and the atfiimance 
of that decree by this Court, related. 

The case is, thus, so far, on all fours with my ruling in Ram Saran 
v. Persidhar Rai (l) and following the same view here, I hold that there 
was no want of jurisdiction in the Subordinate Judge who amended the 
decree, and that such amendment was not open to the objection of illegality 
or material irregularity, and, having caused no injustice, is not open to 
interference in revision under s. 622 of the Civil Procedure Code. This 
view is in accord with tho Privy Council ruling in Amir Gasan Khan v. 
Sheo Baksh Singh (2) and with tho Full Bench rulings of this Court in 
iMagni Ravi v. Java Lai (3) and Badanii Knar v. Dinu Rai (4), and is 
consistent oven with my explanation of those rulings and others in the 
judgment which 1 delivered in Dhan Singh v. Basant Singh (51, which 
only adopted the views which I had before expressed in Ha r Piasad v. 
Jafar All (6). 

For these reasons tho learned Subordinate .1 edge’s order of the 20th 
July, 1885, now under consideration, is subject to no objection of want of 

(1) 10 A. 51. (‘2) 11 C. 6. (8) 7 A. 830. (4) 8 A. 111. (b) 8 A. 519. (6) 7 A. 345. 
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jurisdiction or any illegality or material irregularity, such as s. (>22 of the 
Code contemplates, and since, as I have already said, the order far from 
having caused an injustice, has done justice to the rights of the decree- 
holders-respondents, I hold that the discretionary powers of interference 
conferred upon us by s. 622 of [296] the Code of Civil Procedure, should 
not be so exercised in this case as to interfere with the order of the learned 
Subordinate Judge. 

I would dismiss this application with costs. 


11 A. 296 = 9 A.W.N. (1889) 111 = 13 Ind. Jar. 396. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood . 

Ganpat Rao ( Defendant ) v. Ram Chandar ( Plaintiff ).* 

[26th November, 1888.] 

Hindu Haw — Joint Hindu family — Maintenance — Gift to widow by member of joint 
family — Construction — Gift presumed to be of life estate only. 

Disputes having arisen between the sole surviving member of a joint Hindu 
family and his brother’s widow, an amicable arrangement was come to, and 
certain deeds were executed by both parties, under which the widow was placed 
in possession of a certain house. On the part of the brother-in-law it wasreoited 
that, with a view to permanently settling the matters in dispute, he had received 
in cash from the widow the value of his share in the house, that she had 
been put in possession of the house and was in sole proprietary possession thereof, 
and that he had no connection whatever with it. Subsequently, the widow 
executed a deed-of-gift purporting to convey to the donee an absolute proprietary 
title to the house. After her death, the brother-in-law brought a suit against 
the donee to recover possession of the house, on the ground that the doed-of-gift 
could not convey to him more than the life-interest of the widow donor. 

Held that the deed of gift must be construed with reference to the nature of 
the general rights of the donor at the time of execution, as a Hindu widow in a joint 
Hindu family, entitled only to maintenance. Sreemutty Rabutty Dosseev. Sib- 
chunder Mullioh (1) and Dinonath Mukerji v, Gopal Churn Mukerji (2), referred 
to. 

Held also, having regard to the rules of the Hindu law regarding the possession 
by widows of joint family property in lieu of maintenance, and to the experience 
of the Courts in connection with such matters, that it was for the donee to estab- 
lish clearly and specifically that the donor, at the time when she executed the 
deed-of-gift, had any such absolute right of ownership as would entitle her to 
alienate the property for any interest beyond a life-estate. 

Held further, that there was nothing in the deeds under which the donor 
obtained possession of the property, which placed beyond doubt the intention of 
the parties that she should be entitled to the absolute ownership of the property ; 
and that her estate therefore could at best be regarded as a life-estate, and the 
deed-of-gift as binding upon the plaintiff during her lifetime, but not further. 

[R., 17 M.L.J. 243 = 2 M.L.T. 316 = 30 M. 356; 61 P.R. 1911 = 147 P.W.R. 11 = 11 
Ind. Cas. 846 ; D., 24 A. 67 (69,80) ; 147 P.L.R. 1911. J 

[297] The facts of this case are sufficiently stated in the judgment 
of Mahmood, J. 

Munshi Madho Prasad , for the appellant. 

Munshi Juala Prasad , for the respondent. 

* First Appeal, No. 3 of 1887, from a decree of Babu Mirtun joy Mukerji, Subordi- 
nate Judge of Benares, dated the 13th December, 1886. 

(1) 6 M.I.A. 1. (2) 8 O.Ij.R. 57. 
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JUDGMENT. 

MAHMOOD, J. — This is a first appeal from the deoree of the learned 
Subordinate Judge of Benares, and in order to explain the facts which 
require determination in the case it is convenient to bear in mind the 
following genealogical table : — 

Sheoraro 

I 


Pandoba Naik. Ganoba Naik. 

I I 

Ram Chandar Musammat Bachmi Bai 

(plaintiff). (widow). 
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Sheoram died many years ago, leaving Ganoba and Pandoba, the 
sons above-mentioned. Pandoba died about 1849, leaving his son Ram 
Chandar, and thereafter Ganoba also died about the year 1852, leaving a 
childless widow Musammat Lachmi Bai, whose name appears in the 
pedigree. 

It is admitted in the case by the parties that the family of Sheoram 
and his sons was a joint Hindu family, both in point of worship and food 
and also of residence and estate, so that upon the death of Sheoram his 
two sons would be the joint co-parceners of the joint family property, and 
upon the death of Pandoba in 1849, the remaining two members, Ganoba 
and Ram Chandar, the present plaintiff, would be the members of the 
joint co- parcenary. 

It appears, however, that upon the death of Ganoba, Ram Chandar, 
plaintiff, claiming to be the sole surviving heir to the property of the joint 
Hindu family, took steps to assume the management and exercise the 
proprietary functions in respect of the entire family property, and this led 
to a complaint by Musammat Lachmi Bai, the widow of Ganoba above- 
mentioned. The complaint was preferred in the criminal Court on the 7th 
October, 1854, by the widow lady, in which she complained of various acts 
of the [298] plaintiff Ram Chandar and prayed for the interference of the 
Court under the provisions of Act IV of 1840, which then related to such 
disputes as to possessory titles. The matter, however, does not appear to 
have gone further in the Court. We find, as is admitted in the present 
case, that an amicable arrangement was come to by the parties, and they, 
in the first place, executed two deeds, one called the deed of arrangement 
or ikrarnama executed by Ram Chandar on the 31st October, 1854, and 
another executed by the same person on the same date called a deed of 
partition. On the same date a third deed was also executed both by the 
lady, Musammat Lachmi Bai, and the present plaintiff. Ram Chandar, in 
the form of a deed of compromise, which was filed in Court and verified, 
and in which, after referring to the other two deeds, the Darties stated the 
conditions upon which they had arrived at an amicable settlement, and 
effect was given to the compromise by the Court’s order of that date 
whereby it was decided that the compromise be accepted and the case be 
struck off the file. 

Matters stood thus when, under the compromise, that lady Musammat 
Lachmi Bai was placed in the possession of the house now in dispute, 
namely, the house which, in the deed of partition and also in the other 
deeds of theSlst Ootobor, 1854, is described as the havrh situate in Mohalla 
Pudh Binayak, and similarly under the conditions of the other deeds the 
plaintiff' was placed in possession of another hat'cli or house situate in 
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muhalla Gobindji Naik. This arrangement is best represented in the words 
of the deed of partition executed by the plaintiff Ram Chandar. It goes 
on to say : — ; 

“ With reference to it, it has been agreed in this way between me and 
the said lady, with a view of permanently settling the dispute, and one 
having no connection with the other, that I have received Rs. 3,475 as the 
value of my half share in the house from the aforesaid lady, and have 
made over the deed appertaining to the said house haveli t to the lady, and 
have put her in possession of my half share of the house. Now the 
whole of the house is in the sole proprietary possession of the said 
Musammat, and I, the executant, have no connection whatever with 
it. Again, out of the house in [299] muhalla Gobindji Naik the one- 
third share of the Musammat has been annexed to my share, and I have 
in the same way paid Rs. 830 to the Musammat, and have taken posses- 
sion and occupancy of the entire house, and the said Musammat has made 
over the deed of the house to me. In short, I have been put in proprietary 
possession of the entire house, and the said Musammat has no objection 
to it, nor shall she have any hereafter.” 

It appears that effect was given to this arrangement, and matters 
thus stood when on the 23rd November, 1882, Musammat Lachmi Bai, 
the widow of Ganoba, executed a deed-of-gift in favour of her brother’s son, 
Ganpat Rao, who is the defendant-appellant in the cause. The deed 
assumes that the donor had an absolute, full and unqualified right in the 
ownership of the house in mohalla Dudh Binayak, and it purports to 
convey to the donee full proprietorship in the bouse. The deed does not 
appear to have been disputed during the lifetime of the widow, but the lady, 
Musammat Lachmi Bai, died on the 28th May, 1885, and it was soon 
after her death, namely, the 12th February, 1886, that the present suit 
was instituted with the object of recovery of possession of the property, 
upon the ground that the deed-of-gift dated the 23rd November, 1882, 
could not convey to the defendant-donee any rights higher than the life- 
interest of the donor, namely, the widow. 


From the facts which I have stated, it is clear that, if matters stood 
and rested entirely upon the propositions of the Hindu Law of inheri- 
tance, the family of Sheoram and his sons being joint, the death of Ganoba 
in 1852 would result in entitling the lady, Musammat Lachmi Bai, only 
to a right of maintenance out of the joint family property, and not to any 
right either to obtain partition of the property or to institute any 
proceedings beyond the exigencies and requirements of her right of main- 
tenance. I take this to be a settled principle of Hindu Law, and if we omit 
to consider the exact nature of the general rights of Musammat Lachmi 
Bai at the time when the deed of the 31st October, 1854, was 
executed, we should scarcely be in a position to understand the aims, 
objects and intentions of the arrangements into which the [300] parties 
had entered. It seems to me that there was no reason why the lady, 
Musammat Lachmi Bai, should have assigned any share in the ancestral 
property. Such an arrangement must be referred to some legal right 
which would form the consideration passing from one party to the other. 
That consideration could only be the right of maintenance, and Ram 
Chandar need not have allowed the lady any more than the right to reside 
in the joint ancestral property and not any money allowance for mainte- 
nance. In this way of regarding the deed I think I am fortified by the 
manner in which their Lordships of the Privy Council disposed of the case 
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of Sreemutty Habutty Dossee v. Sibchcinder Mullick (1) when a deed some- 
what similar in its nature was the subject of consideration, and also by 
the ruling of the learned Judges of the Calcutta High Court in Dinonath 
Mukerji v. Gopal Chum Mukerji (2) where the learned Judges held, 
in construing documents such as the arrangement and partition deeds 
of 1854, that the situation of the parties and their rights at the time of 
execution must be looked at, and indeed for this view they relied upon the 

ruling which I have already referred to. 

Such then being the manner in which the deed should be regarded 
and construed, and keeping in vievv also the rules of the Hindu Law, 
whereby widows are placed in possession of the joint family property and 
also the general experience of the tribunals in connection with such 
matters, I am of opinion that it was for the defendant-appellant, Ganpat 
Rao, to establish in clear specific terms that the lady Musammat Lachmi 
Bai,’ when she executed the deed of gift of the 23rd November, 1882, in 
his favour, possessed any such absolute right of ownership as would en- 
title her to alienate and deal with it in any manner which would go 
beyond her life-interest. This of course would depend upon some- 
thing contained in either of the deeds of the 31st October, 1854, but 
having carefully read through those deeds, I asked Mr. Madho PrasUd 
to point out any expression used in the deeds that placed beyond 
doubt the intention of the parties that Musammat Lachmi Bai [30l] 
was entitled to have under them full ownership, and possessing such 
full ownership, was exercising the power of alienation which would be 
sufficient to confer an absolute and inalienable proprietai y title. Iu is 
therefore clear that the estate of Musammat Lachmi Bai, putting the 
matter in its highest form, and looking to the time when the deeds were 
executed, could at best be said to be analogous to the position of a Hindu 
widow of a deceased brother, in other words, a life-interest and nothing 
more. But the deed of gift in favour of the defendant-appellant might be 
held to be good during her lifetime and could not bind the plaintiff under 
the Hindu Law when her interest in the property had ceased. 

This arrangement, as I have understood it, is all the more conceiv- 
able, because it is perfectly possible, and indeed probable, that this sort of 
exchange of houses which took place under the partition deed of the 3lst 
October 1854, was entered into to prevent such disputes as would arise on 
account of the widow Mussummat Lachmi Bai having a right to live in a 
portion of the house in muhalla Dudh Binayak and the plaintiff having 
a similar right to live in another house. The exchange of money, 
namely, Rs. 3,475, paid to the plaintiff and Rs. 830 paid by the plaintiff 
to the widow, is fully explainable as a desire on the part of both the parties 
to have peace and secure comfort, and is not necessarily a reason for sup- 
posing that the transaction amounted to a sale absolute either by one party 
or the other. 

I think that the learned Judge of the lower Court rightly decreed the 
claim and no case has been made out for interference by us. I would 
therefore dismiss the appeal with costs. 

STRAIGHT, J. — I am entirely of the same opinion. 

Appeal dismissed . 


(1) 6 M. I. A. 1. 


(2) 8 C. L. R. 57. 
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[302] APPELLATE CIVIL. 

Before Sir John Edge , Kt. t Chief Justice , and Mr. Justice 

Tyrrell. 


Jagannath Prasad ( Defendant ) v. Sita Ram {Plaintiff)/'' 

[19th December, 1888.] 

Hindu Law — Joint Hindu family — Money-decree against deceased member — Execution 

after judgment- debtor's death against joint family property not alloiued. 

The mere obtaining of a simple money decree against a member of a joint 
Hindu family without any steps being taken during his lifetime to obtain attach- 
ment under or execution of the decree, does not entitle the decree-holder, after 
the judgment-debtor’s death and a subsequent partition, to bring to sale in 
execution of the decree, the interest which the judgment-debtor had in the joint 
family property. Suraj Bunsi Koer v. Sheo Pershad Singh { 1), Rat Balkishen 
v Rai Sita Ram (2) and Balbhadar v. Bisheshar (3) referred to. 

£R., 16 A. 449 (463| ; 34 C. 642 = 11 C.W.N. 593 = 5 C.L.J. 491 = 2 M.L.T. 207 ; D., 
16 C.P.L.R. 19 (26,27) ; 5 C.L.J. 80 = 11 C.W.N. 163 (168).] 

THIS was a suit brought under the following circumtanees. The 
plaintiff, Rai Sita Ram, was the father of one Rai Manohar Das, who died 
on the 11th September, 1874. The plaintiff and his son were members 
of a joint Hindu family, and no partition took place until some time after 
the death of Rai Manohar Das. The defendant Jagannath Prasad held a 
simple money decree which he had obtained on the 24th August, 1874, in 
the Court of the Subordinate Judge of Benares, against Rai Manohar Das 
alone. After the judgment- debtor’s death, the decree- holder for the first 
time applied for execution of his decree against the joint family property. 
Execution was resisted by the plaintiff, but his objections were disallowed, 
and ultimately he brought the present suit for a declaration that the 
property in question was not liable to attachment and sale in execution of 
the defendant’s decree. 

The Court of first instance (Subordinate Judge of Meerut) decreed the 
suit, referring to the cases of Balbhadar v. Bisheshar (3), Suraj Bunsi 
Koer v. Sheo Pershad Singh (1), Dcbi Parshad v. Thakur Dial (4), and 
door Pershad v. Sheodeen (5). The defendants appealed to the High 
Court. 

Mr. G. T. Spankie t for the appellant. 

Pandit Bishambhar Nath , for the respondent. 

JUDGMENT. 

[303] Edge, C. J., and Tyrrell, J. — The plaintiff in this suit was the 
father of one Rai Manohar Das, against whom the defendant had obtained 
a simple money-decree on the 24th August, 1874. The plaintiff and his 
son were members of a joint Hindu family. The defendant here has entirely 
failed to prove that the son had separated from the family. Rai Manohar 
Das died on the 11th September, 1874. After the death of Rai Manohar 
Das there was a partition of the family property between the plaintiff 
and another son or member of the family. No steps had been taken in 

* First Appeal No. 60 of 1837, from a decree of Babu Mirtonjoy Mukarji, Subordi- 
nate Judge of Benares, dated the 21st March, 1887. 

(1) 5 C. 148. (2) 7 A. 731. (3) 8 A. 495. 

(4) 1 A. 106. > (6) N.W.P. H.C.R. 1872, p. 137. 


620 


UADAN GOPAL V. BHAGWAN DAS 


11 All. 304 



the lifetime of Rai Manohar Das to obtain attachment under an execution 
of the decree. The defendant lias sought, since the death of Rai Manohar 
Das, to have his decree executed against the family property. This suit was 
brought to have it declared that no part of the family property in the hands 
of the plaintiff was liable in execution of the decree of the 24th August, 1874. 
It is contended by Mr. Spank ie for the appellant, defendant below, that the 
mere fact of the defendant having obtained a money-decree against Rai 
Manohar Das in his lifetime entitled him to bring to sale the interest 
which Manohar Das had during his life in the family property. It appears 
to us that there is no authority to support that contention. In the caso 
of Suraj Bunsi Koer v. SJieo Pcrshad Singh (l) their Lordships of the 
Privy Council, at page 174 of the report, decided that execution proceedings, 
which had gone as far as an attachment and an order for sale under a 
money-decree, did create a charge which entitled the judgment-creditor 
to proceed against the interest which the judgment-debtor had in his 
lifetime in the property which was attached. It appears to us that that 
judgment was based on the ruling that an attachment and order for sale 
did create a charge. If the obtainment of a mere money decree would 
have entitled the judgment-creditor in that case to bring the property then 
in dispute to sale, it would not have been necessary for their Lordships to 
have based their judgment on the fact that the attachment had taken 
place, and the order for sale had been made. The judgment in that case 
by implication shows that in a [304] case such as this the judgment- 
creditor could not bring to sale after the death of the judgment-debtor the 
interest which the judgment-debtor had in the joint property of the Hindu 
family. The same principle is to be found in the judgment in the case of 
Rai Bal Kislien v. Rai Sita Ram (2), and in the case of Balbhadar v, 
Bisheshar (3). Under these circumstances the appeal must be dismissed, 
and the decree below confirmed with costs. Appeal dismissed . 
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SMALL CAUSE REFERENCE. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 


Madan Gopal ( Plaintiff ) v. Bhagwan Das (Defendant) .* 

[21st December, 1888.] 

Civil Procedure Code, s 646 D — Re ference by District Judge of proceedings in Small Cause 
Court attacked for want of jurisdiction. 

Before a District Court cau make a roferenco under s. 646 B of the Civil Proce- 
dure Code, it must be of opinion that the subordinate Court has erroneously held 
upon the point of jurisdiction in regard to the particular suit before it, and that 
therefore the matter is one in which the interference of the High Court should 
be sought. 


The word “shall “ in s. 646 B., clause (1) is not maudatorv but directory 
[R. — 13 O.L.J. 558 (564).] 

This was a suit which was brought in the Court of Small Causes at 
Mirzapur for recovery of a sum of Rs. 114. alleged to he the balance duo 
upon a partnership account. The defence was that the partnership 

* Reference under Civil Procedure Code, s. 646 B by W. T. Mirtiu, Esq., Judge 
of tho Court of Small Causes, Mirzapur, Miscellaneous No. 204 of 1SSS. 


(1) 5 C. 148. 


(2) 7 A. 731. 


(3) 8 A. 495. 
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accounts had not yet been adjusted, and that the suit would not lie • .The 
Court decreed the claim in part, and held that the debt which the plaintiff 
sought to recover was one which had nothing to do with the partnership 

account.” 

An application was then presented on behalf of the defendant to the 
District Judge of Mirzapur, purporting to be made under s. 646 B of the 
Civil Procedure Code, and praying that the record of the case might be 
submitted to the High Court for orders. The application was based upon 
the contention that the suit was not cognizable by the Court of Small 
Causes. The District Judge thereupon passed the following order : — 

[305] “ Under s. 646B, let the record be submitted. The Subordi- 
nate Judge holds that the debt in suit was a separate affair altogether 
from the partnership account. In that view the suit was cognizable by 
the Small Cause Court, but is submitted only at request of party.” 

OPINION. 


STRAIGHT, J. — This professes to be a reference made by the District 
Jud^e of Mirzapur under s. 646 B of the Civil Procedure Code of 1882, as 
amended by Act VII of 1888. A suit was tried before the Subordinate 
Judge of Mirzapur sitting as a Small Cause Court Judge, and was decided 
bv a decree, dated the 5th July, 1888. Upon the 24th July the unsuccess- 
ful defendant in that suit applied to the Judge of Mirzapur for revision, so 
the petition is headed, under s. 646 B of the Civil Procedure Code as 
amended by s. 60 of Act VII of 1888. It is not neccessary for me to 
enter into the grounds upon which the interference of the learned Judge 
was sought. It is sufficient to say that by two orders respectively . dated 
the 24th and the 28th July, the Judge professed to refer the application for 
revision to this Court for disposal. It therefore, as a preliminary matter, 
becomes necessary to see whether the reference of the learned Judge has 
been regularly made, that is to say, in the manner contemplated by s_b4b D, 
clause (1). In my opinion, the reference has been improperly made, as it 
appears upon the face of it. Section 646 B, as I read it, provides for this 
state of things. Assuming that a Court subordinate to a District Couit 
has held a suit instituted in that Court either to be cognizable by a 
Small Cause Court or not to be so cognizable, and has either failed to 
exercise a jurisdiction vested in it by law, or has exercised a j uiusdiction 

not vested in it by law, and the District Judge is of opinion that such 
subordinate Court has erroneously held, in either of these altei natives, 
then the District Court may, of its own motion or at the motion of either 
of the parties, submit the record to the High Court with a statement of 
its reasons for considering the opinion of the subordinate Couit with 

respect to the nature of £ fsThT before a District Court can 

Court ^has^erroneously 1 h'eld upon the point of 

the“erTs" ‘ Court should be sought 

the matte importance is to be attached to the use of the word 

I do not think that any imp a party.” That is purely used in 

its toecto v sense : because the latter portion of the first clause of the 
its directoiy _ fchat where a District Court acts of its own motion 

it' must S “ State its reasons ” for considering the opinion of the Subordinate 
JUdS The 3 learn^d J^dgeln^hhTcase has neither stated that the decision is an 
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erroneous one, nor has he given any reasons for coming to that conclusion. 
It appears to me, therefore, that the reference cannot be entertained by 
us, and that it should be returned to the learned Judge for him to take the 
matter up and deal with it in advertence to the observations that I have 
made and in accordance with the provisions of s. 646 B of the Civil Pro- 
cedure Code. If he is of opinion that the decision of the Subordinate Judge 
acting as a Small Cause Court J udge was right upon the question of 
jurisdiction, then he should not make a reference. If he thinks that it 
was wrong, then he may make a reference to this Court, recording his 
reasons for so doing. Let the papers be returned to the learned Judge 
with these remarks. 

Mahmood, J . — I agree so entirely with what my learned brother 
has said, that it is scarcely necessary for me to add any further remarks. 
I am however anxious, because this is the first time within my experience 
as a Judge of this Court that this new s. 646 B, which has been passed so 
late as this very year, has come under judicial consideration, to say that 
some doubt did arise in the course of the hearing, in my mind, as to the 
exact manner in which the word “ shall ” was to be interpreted, especially 
as it comes in close proximity to the word “ may,” with reference to the 
powers and duties of the District Judge. I think my learned brother’s 
L307] view fully expresses why, with reference to the words that fol- 
low the “shall” we must take this “shall” not as strictly mandatory, 
but only directory ; and that if that word can be used in any greater sense, 
it can be only as qualifying the words relating to the opinion of the Judge 
as to the erroneous exercise of jurisdiction. 

I fully agree with my brother that the references contemplated by 
s. 646 B are limited to cases where the District Court is of opinion that there 
has been an error in the exercise of, or in the declining exercise of juris- 
tion in, cases of the kind mentioned in the section. The whole policy as 
indicated by the Legislature of the enactments begun with Act XI of 1865, 
seems to be that statutes in pari materia have aimed at finality of decision 
in cases of the Small Cause Court type. It is not necessary to refer to the 
various sections of the various Acts beyond saying that they uniformly 
uphold the desirability of enforcing finality to adjudications in such cases. 
That finality has been qualified by two classes of provisions ; one conferring 
on the highest Court of appeal the powers of revision such as s. 622, Civil 
Procedure Code, contemplates, and in particular with reference to Small 
Cause Court cases, by a provision such as s. 25 of the Provincial Small 
Case Courts Act contemplates. Another manner in which the Legislature 
has thought fit to mitigate any failure of justice in consequence of the 
erroneous exercise of jurisdiction is this very section which my brother 
has interpreted, namely, s. 646 B. 

But whilst the Legislature has been so jealously careful to guard 
against the failure of justice, as my learned brother has put it, these re- 
ferences under s. 646 B are not intended to apply to a case where a Judge 
has not exercised his mind to consider whether or not the Court below 
whose judgment he was dealing with, had or had not jurisdiction. That 
section is limited only to cases where there has been an error. I fully 
agree in declining to answer this reference, and in sending back the record 
to the Judge to be dealt with according to law. 
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[ 308 ] CRIMINAL REVISIONAL. . 

Before Mr. Justice Straight. 

Queen-empress v. Sheodin.* [5fch January, 1839.] 

Criminal Procedure Code , 5. 3-J5 — Imprisonment in lieu of lohipping — Court not autho- 
rized to indict fine in lieu of whipping. 

A Court has no power under s. 395 of the Criminal Procedure Code to revise its 
sentence of whipping by inflicting a fine. In cases where the sentence of whipping 
cannot be carried out, all that the Court can do is either to remit the whipping 
altogether, or to sentence the offender, in lieu of such whipping or of so much 
of the sentence of whipping as was not carried out, to imprisonment, &c. 

The word “ imprisonment ” in s. 395 of the Criminal Procedure Code means a 
substantive sentence of imprisonment, and not imprisonment for default in 
payment of a fine. 

CR.~ 21 A. 25 = 18 A.W.N. (1898) 156; 1 L.B.R. 202 (203).] 

IN this case one Sheodin was convicted by Mr. G. Bower, a Magis- 
trate of Mirzapur, under ss. 457, 380 and 75 of the Penal Code, and 
sentenced to two years’ rigorous imprisonment and to receive thirty stripes. 
Subsequent to the passing of sentence, the Magistrate recorded the follow- 
ing order : — “The Civil Surgeon reports that Sheodin is unfit to be 
whipped. I therefore amend the sentence and strike out the whipping, 
and in its place inflict a fine of Rs. 30, or in default six months’ more 
rigorous imprisonment, in accordance with the provisions of s. 395 of the 
Criminal Procedure Code.” 

The District Magistrate reported the case to the High Court, with 
the following observations : — 

“ S. 395 of the Criminal Procedure Code allows the Court which 
inflicted a punishment of whipping, which punishment cannot be executed, 
to (at its discretion) either remit the sentence of whipping, or sentence 
the offender in lieu of whipping to imprisonment for any term not 
exceeding twelve months. Nothing, however, in the section authorizes 
the Court to inflict imprisonment for a term exceeding that which the 
said Court is competent to inflict. Can this section be read as permitting 
a sentence of fine to be inflicted in lieu of the whipping, and then to 
commute that fine to one of alternative imprisonment V 
[ 309 ] “ Now, Mr. Bower is only competent to inflict a sentence of two 
years’ imprisonment as a Magistrate of the first class (s. 32, Criminal Pro- 
cedure Code). This sentence he has already inflicted upon Sheodin. Ho 
can also inflict a fine, and, in lieu of fine, he can, under s. 33 of the Cri- 
minal Procedure Code, inflict a further maximum term of six months’ im- 
prisonment. But if s. 395 be held not to include in the words “ to impri- 
sonment ” such imprisonment as is inflicted in lieu of fine, then in this 
case Mr. Bower could not inflict any further imprisonment upon Sheodin, 
because he had already sentenced him to the full term of imprisonment he 
was competent to inflict. 

“ Suppose Sheodin paid up his fine of Rs. 30. Then he would not 
have undergone any imprisonment in lieu of the original sentence of whip- 
ping, but s. 395 oniv comtemplates remission of the sentence of whipping 
altogether, or imprisonment in addition to any other punishment inflicted. 
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At the same time it seems contrary to common sense that a man 
who is sentenced to a term of imprisonment and to a whipping in addition, 
as !s allowed by law, should get off the additional sentence of whipping 
altogether because he is declared unfit to be whipped, and at the same time 
because the term of imprisonment inflicted upon him happens to be the 

toinfliS * mpr * sonmenfc per sc Court sentencing him is competent 

I am therefore inclined to read the words ‘ to imprisonment,’ taken 
along with the concluding paragraph of s. 395, as meaning imprisonment 

/j • * j i * j » > ^ ^ Com t is competent to in- 

flict, and that tor the purposes of this case, Mr. Bower’s Court may be 

held to be competent to inflict a term of two years and six months’ 
imprisonment. 

“ As I am in doubt, I submit the case.” 

OPINION. 

STRAIGHT, J. — In my opinion the convicting Magistrate had no 
power under s. 395 of the Criminal Procedure Code to revise his 
sentence of whipping by inflicting a fine of Rs. 30 on Sheodin in 
rQ U such whipping. Consequently it follows he had no power to 
L310J direct any imprisonment for default in payment of such fine. All 
he could do w T as — 

(1) to remit the whipping altogether, 

(2) to sentence the offender in lieu of whipping, or of so much of the 
sentence of whipping as was not executed, to imprisonment , &c. 

In my opinion imprisonment ” there means a substantive sentence 
of imprisonment, and not imprisonment for default in payment of a fine. 
If the Legislature had intended otherwise it could easily have declared 
that a Court revising its sentence under s. 395 could substitute a fine for 
a whipping that could not be inflicted, but it has not done so, and I must 
presume that having expressed itself clearly as to the power it gives, it 
intended to exclude every other power. Mr. Bower’s order must be 
quashed to the extent that it ordered a fine of Rs. 30 or, in default six 
months’ rigorous imprisonment. Order quashed.' 


11 A. 310 = 9 A.W.N. (1889) 94. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice, and Mr. Justice Tyrrell. 


Radha and Others {Plaintiffs) v. Kinlock (Defendant) 

[7th January, 1889.] 


Principal and surety — Omission by creditor to sue 
tation— Discharge of surety — Act IX of 1872 


principal debtor icithin period of limi - 
(Contract Act), ss. 184. 137. 


The omission of a creditor to sue his 
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only to a forbearance during the time that the creditor can be said to be for- 
bearing to exercise a right which is still in existence. 

Hajarimal v. Krishnarav (I) and Kriskto Kishori Chowdhrain v. Radha 
Romun Munshi (2), dissented from. Hazari v. Chunni Lai (3) referred to. 

[R , U.B.R. (1892—1896), Civil, 308 ; 2 N.L.R. 42 (43).] 

[311] This was a suit for the recovery of Rs. 1,316-7-6 alleged to be 
due upon a surety bond executed by the defendants on the 5th January, 
1876. One Mangal was indebted to the plaintiff for a sum of Rs. 767-11-6, 
which he agreed to pay by yearly instalments, and the defendants by 
their bond engaged to pay any instalments not duly paid by him with 
interest. The present suit was instituted on the 19th June, 1886, on which 
date it was admitted that the claim of the plaintiff against the . principal 
debtor, Mangal, was barred by limitation. The Court of first instance 
(Subordinate Judge of Meerut, dismissed the suit on the ground that the 
legal effect of the omission of the plaintiff to enforce the claim against the 
principal debtor Mangal was his discharge, and consequently, under s. 134 
of the Contract Act, the discharge of his sureties, the defendants. 

The plaintiff appealed to the District Judge of Meerut. The 
District Judge allowed the appeal and reversed the Subordinate Judge’s 

decree, upon grounds which he stated as follows: — 

“ The simple question now to be decided is, whether, under these 
circumstances, the plaintiff has any right to recover from the sureties. 
The lower Court has refused him relief. For the defendants it is contended 
that the omission to sue the principal within the legal period is, under 
s. 134, sufficient to discharge the sureties. But there is no legal obligation 
upon the creditor to sue his debtor, and, under s. 137, forbearance on his 
part does not necessarily discharge the surety. And this would seem to 
show that it was intended that the words, ‘discharge of the principal debtor’ 
should refer only to such a discharge as would presumably operate also as 
a discharge of the principal debtor in regard to his obligation to the surety. 
But in the present case the sureties defendants would still have their right 
of recovery against their piincipal. They are in fact in no worse position 
than they were before. The omission of the creditor to sue does 
not affect them ; that is, it does not in any way affect the contract as 
entered into by them ; and I am of opinion that the word omission ’ in 
s. 134 should be interpreted in the sense of s. 139 ; that it is intended 
to comprise such omissions only as would [312] be omissions of duty, 
a neglect of certain acts which the creditor’s duty to the sureties 
required him to perform. And this seems to be the view taken by 
the Bombay High Court in the case of Hajarimal v. Krishnarav (1). 
On the other hand, mv attention has been drawn by the pleader for 
the defendants to W case of Hazari v. Chunni Lai (3) in the 
Allahabad High Court, which at first sight would seem to militate 
against the view taken above. But I am of opinion that it does not really 
do so In that case the creditor had omitted to perform an act which was 
actually imposed upon him by the contract for the performance of which 
the security was given. That omission might seriously have prejudiced 
the interests of the sureties. In this respect, therefore, the Allahabad 
case differs materially from the present one and from the Bombay case. 
For these reasons then, I am of opinion that the lower Court is wrong 
in holding that the plaintiff’s claim against the defendants has been ex- 
tinguished. The appeal is accordingly decreed with costs. ” __ 


(1) 6 B. 647- 


(2) 12 C. 330. 

626 


(3) 8 A. 269. 


mi 


11 All. 314 


RADHA V. KINLOOK 

The defendants appealed to the High Court. 

Kunwar Shivamth Sinh'i, for the appellants. 

Mr. Abdul Majid , for the respondent. 

JUDGMENT. 

Edge, C.J., and Tyrrell, J. — This appeal arises in a suit brought 
by a. creditor against a surety on a contract of guarantee. Tne surety 
in his contract of guarantee had hypothecated certain immoveable pro- 
perty, and at the time when the suit was brought the rights of the creditor 
against the debtor whise debt was guaranteed were barred by limitation. 

The Court below held that the surety was liable notwithstanding the 
fact that the remedies of the creditor against the debtor had been barred 
before the suit was commenced. The Court below came to the conclusion 
from a consideration of the case of Hajarimal v. Krishnarav (1). In this 
Court Mr. Abdul Majid for the respondent has relied upon the Bombay case 
and on the judgment in Kristo Kishori Ghowdhrain v. Badha Romun Munshi, 
(2) in which the ruling of the Bombay case was approved by the Calcutta 
[313j Court. In the Bombay case Westropp, 0. J., in delivering the 
judgment, we think, put a correct construction on s. 134 of the Contract Act 
(IX of 1872), that is to say, he held at page 650 of the report that the omis- 
sion of a creditor to sue the principal debtor within three years from the 
date of the bond produced the legal consequence of the discharge of the 
principal debtor, but he also held, and in this we do not agree with that 
learned Judge, that the effect of s. 137 of the Contract Act is to make 
s. 134 inapplicable when the non-suing by the creditor on the debt within 
the period of limitation arose from his own forbearance. This latter view 
is a view also adopted by the Judges of the Calcutta Court, with which we do 
not agree. We think, as did Sir Michael Westropp, that it is quite plain that 
the legal consequence of the omission of a creditor to sue his debtor within 
the period of limitation would be the discharge of the surety, and it appears 
to us that s. 137 does not limit the effect of s. 134. Tn our opinion ss. 135 
136 and 137 are founded upon the English law, and s. 137 is more a section 
by way of explanation and to prevent misconception as to the effect of s. 135 
than a variation of the rule of law enunciated in s. 134. In our view s 137 
applies only to a forbearance during the time that the creditor can be said 
to be forbearing to exercise a right which is still in existence. The view 
of s. 137, which was adopted in Bombay and followed in Calcutta, is in 
our opinion, inconsistent not only with s. 134, but with the policy of 

^ * it is provided that when a guaranteed debt 

has become due, to take the case of a debtor only, the surety upon payment 
of the debt is invested with all the rights which the creditor had against 
the principal debtor. If the view adopted at Bombay be correct** that 
section applied to such a case as the present. The payment by the surety 
after the statutory period of limitation, so far as the debt was concerned 
could not transfer to the surety any rights of the creditor against the 
principal debtor, for all those rights were barred at the time. Ai;ain to 
take s. 141, it shows that the intention of the framers of the Act was that 
the surety should have the benefit of every security which the principal 
debtor had at the time the contract of surety was entered into We fail t 
see what advantage it would [314] be to the surety to have the security 
which the creditor possessed against the principal debtor at the date when 
the contract of guarantee was entered into, if the creditor s right to sue upon 


U) 6 B. 647. 


(4) 1J O. 330. 


1889 

Jan. 7. 

Appel- 

late 

Civil. 

11 A. 310 => 
9 A.W.N. 
(1889) 94. 


627 


11 All. 315 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1889 

Jan. 7. 

Appel- 

late 

Civil. 

11 A. 310 = 
9 A W N. 
(1889) 94. 


the security had become barred by limitation before payment by the surety. 
According to the law of England on which the Contract Act is principally 
framed, at least with regard to the sections in connection with contracts 
of guarantee, a surety could in an action brought against him by the creditor 
avail himself of any set-off arising in the same transaction, of which the 
debtor might have availed himself if the creditor had brought the action 
against him. In our opinion the liability of the surety determined as soon 
as the liability of the principal debtor by the omission of the creditor 
was discharged. It appears to us that the view which we take is laid down 
in the judgment of his Court in Hazari Lai v. Chunni Lai (l). Holding 
the view which we do as to the law in this case, we allow the appeal and 
dismiss the action with costs. Appeal alloived< 


11 A. 314 (F.B.) =9 A.W.N. (1889) 107. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Straight, 

and Mr. Justice Tyrrell. 

Muhammad Sulaiman Khan and others ( Judgment-debtors ) 
v. Fatima ( Decree-holder ). ^[l8th January, 1889.] 

Practice — Execution of decree —Decree affirmed on appeal — Amendment of decree by 
first Court after a ffirmance — Objection by judgment-debtor to execution of amended 
decree — Appeal from order disallowing objection — Objection allowed on appeal . 

The decree of a Court of first instance having on appeil been affirmed by the 
High Court, the first C>nrt altered the decree which hid been affirmed, intending 
to bring it into accor lance with the judgment of the High Cmrt. After the 
decree had been altered, application was male to execute it as altered, but this 
was opposed by the judgment-debtor on the ground that that was not the decree 
which could be executed. 

Held by the Pull B moh that the objection must prevail, on the grounds that 
the decree sought to be executed was not that of the appellate Court, and that 
the decree had been alterel by the first Court, wh'ch had no power to alter it. 

Abdul Hayai Khan v. Chunia Kuar (2), referred to. 

[315] Held by the Division Bench that the order of the first Court disallowing 
the objection and directing that execution of the decree as altered should proceed, 
could not be regarded as pissed under s. 206 of the Civil Procedure Code, but was 
an order passed in execution of decree and, as such, was appealable. 

[R. 17 A. 478 (4821 = 15 A.W.N. 109; 14 C. P.L R. 92 (93); 9 C. W.N. 605 
(607)’; D., 5 C.W.N. 192 <193i = 28 C. 177.] 

[N.B. See in this connection, 11 A. 267, supra.] 

fppjjg ecus© was connected with Muhammad Sulaiman Khan v. Muham- 
mad Yar Khan (3). Musaramat Fatima obtained a decree against Muham- 
mad Sulaiman Khan and others in the Court of the subordinate Judge of 
Aligarh On appeal, the decree was affirmed by the High Court on the 
8th February 1832. On the 18th July, 18S5, an order was passed by the 
Subordinate Judge, on the application of the decree-holder, amending the 
original decree, which was defective in not clearly specifying the property 
to which it related. After the amendment had been made, the decree-holder 
applied for execution of the decree as amended. The judgment-debtors 
opposed this application, on the ground that the decree of which execution 

* First Appeal from Order No. 1882 of 1885. 

(1) 8 A. 259. (2) 8 A. ?.77. (3) 11 A. 267. 
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was prayed was not the deoree which could be executed. On the 29th 

August, 1885, the Subordinate Judge disallowed the objection, and directed 
execution of the decree as amended. 

The judgment-debtors appealed to the High Court from this order, on 
the ground that the Subordinate Judge had no jurisdiction to amend the 
decree, and that the decree as amended could not be executed. 

A preliminary objection was taken on behalf of the respondent to the 
hearing of the appeal on the ground that the Subordinate Judge’s order 
was passed under s. 206 of the Civil Procedure Code, dealing with an 
objection to the amendment of the decree, and was therefore not appealable. 

The Hon. Pandit A / ndhia Math and Pandit H irk i shea Das, for the 

appellants. 

Nr. Amir -ud- din, for the respondent. 

The Court gave judgment first upon the preliminary objection, as 
follows : — 


Straight, J. — This has been filed as a first appeal from order in 
execution of decree, and the appellants are the judgment-debtors, [316] 
and the respondent the decree-holder. Mr. Amir-ud-din , the counsel for 
the respondent, takes a preliminary objection to the hearing of the appeal, 
on the ground that the order it assails was an order passed under s. 206 of 
the Civil Procedure Code, and dealt with an objection to the amendment 
of the decree. I dissent from that view. It seems to me that the order, 
of the Subordinate Judge, which is the subject-matter of appeal here, was 
an order passed in execution of decree. An application to execute the 
decree had been made upon the 24th September, 1878, and subsequently 
to that application a variety of proceedings had taken place, the result of 
which was that, somewhere prior to June, 18S5, the decree-holder had in- 
timated her intention to obtain amendment of the decree, and ultimately 
upon the 18th July, 1835, that decree was amended. On the 29th August' 
1885, the matter came before the Subordinate Judge in the shape of an 
application for the purpose of proceeding with the execution of the amend- 
ed decree, and it was in reference to that application for execution to pro- 
ceed, that he determined by disorder which is now impeached, the matter 
that was then before him. I do not, therefore, think that his order can 
as Mr. Amir -ud- din contends, be regarded as an order passed under s 206 
of the Civil Procedure Code, in which case it would be an unappealable 
order, and only open to revision under s. 622 of the Code, but I regard it 
as an order passed in execution of a decree, from which an appeal has been 
properly preferred. This disposes of the preliminary point, and we shall 
in due course proceed with the determination of the appeal. 

Bbodhurst, J. — I am of the same opinion. 

nn JAVrr* °l t l'Joo in r? al was ‘ h0n proceeded with ; and ultimately 
following order' T— ' ^ ' 9 “ PP W “* referred t° a full Bench, by the 

w „i'f, R T HT ’ AT T ! ,is caso is connected with a reference which was 
before the learned Ohio justreo, my brother Mali mood and myself in whi^h 

the quest, on, to put rt broadly, was whether, when once a case 1 as on’ 

m appeal to an appellate Court, and been decided by such appellate 
Court, the lower Court could disturb or hi 71 , i ,, appellate 

by it, under s 206 of the Ciyil Procedure E Codo. The learneTchieTjuf 

tree aud myself have held that the decree of the appellate Court U m 
only deoree which is capable of amendment under s 206 of the Civil 
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Procedure Code. The question raised by this appeal is in some sense 
connected with that reference to the learned Chief Justice, my brother 
Mahmood and myself. 

But this raises the further question as to whether, a decree having 
been erroneously amended by a first Court after there has been an appeal, 
when such amended decree is sought to be put into execution, the Court 
asked to execute it can go into the question whether it has been properly 
or improperly amended. 

In my opinion, having regard to a series of decisions of this Court, 
which have held that a Court executing a decree must take it as it finds it, 
and not enter into any question as to whether it was made with or 
without jurisdiction, the present appeal should fail. But as there is a 
ruling of my brothers Oldfield and Brodhurst in Abdul Hayai Khun v., 
Chicnia Kuar (1) taking a contrary view, I think it would be desirable that 
this case should be determined by a Bench consisting of the learned Chief 
Justice, my brother Brodhurst, and myself. I accordingly, subject to the 
learned Chief Justice’s approval, direct that it should be so heard and 
determined. 

BRODHURST, J. — -I concur in referring the case to a Full Bench. 
The case again came on for hearing on the 18th January, 1889, when the 
following judgments were delivered by the Full Bench : — 


JUDGMENTS. 

Edge, C. J. — In this case the decree of the late Subordinate Judge of 
Aligarh was on appeal to this Court confirmed on the 8th February, 1882, 
and on the 18th July, 1835, another Subordinate Judge altered the decree 
which had been confirmed, intending, no doubt, to bring it into accordance, 
from his point of view, with the judgment of the High Court. Whether 
the decree, as confirmed by the High Court, correctly represented the 
judgment of the High Court, is absolutely immaterial for present purposes. 
After the decree had been altered, application was made to execute the 
decree as altered. Objection was taken that that was not the [318J 
decree which could be executed. The Subordinate Judge of Aligarh 
disallowed the objection and ordered the altered decree to be executed. 
Hence this appeal here. 

It has been decided in this Court that the Court executing a decree 
cannot alter the decree which it receives to execute. But it has been held 
by Mr. Justice Oldfield and my brother Brodhurst in the case of Abdul 
Hayai Khan v. Chzinia Kuar (1) that when a decree-holder proceeds 
to execution it is open to the person against whom execution is prayed, to 
show that the decree which is sought to be executed is not the decree of 
the Court to be executed. It has also been decided that when a decree 
has been confirmed by an appellate Court the subordinate Court cannot 
amend the decree. It has also been decided by this Court that when a 
decree has been confirmed by the appellate Court, the decree to be executed 
is the decree of the appellate Court. In this particular case there were 
two good objections to the execution, one was that it was not the decree of 
the appellate Court, and secondly, that the decree had been altered by the 
Subordinate Judge, who had no power to alter it. I think the appeal should 
be allowed and the order of the Subordinate Judge set aside. The appellants 
to get their costs in all the Couits. 


(l ) 8 A. 377. 
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- S ? R f^ QHT, 4 .?*"“J u ®: m of the same option. It is now established 

be y ond all question that n P on the 29th August, 1885, the amended decree 

of which the Subordinate J udge directed the execution was not worth 
the paper it was written upon, because that amendment of it had been 
made by a Court not having power to make it. Consequently any execu- 
tion upon the basis of that decree took place without authority or legal 
countenance and canDot be sustained. The plea in appeal is a well 
founded plea, and I am of opinion that it should prevail. Therefore the 

result is that the order of the Subordinate Judge being set aside this 
appeal succeeds with costs. 

, u? T ’ J ; — 1 concur wifch fche learned Chief Justice and my 

brother Straight in decreeing the appeal with costs. 

Appeal allowed . 


11 A. 319 (F.B.) = 9 A.W.N. (1889) 101. 

[319] FULL BENCH. 

Before Sir John Edge , Kt ., Chief Justice, Mr. Justice Straight and 

Mr. Justice Tyrrell. 


Habdei ( Plaintiff ) v. Ram Lal (Defendant).* (19tb January, 1889.) 

Registration -Act III of Ml {Registration Act) ss. 49. 60 —Certificate of registration— 

Distinction between act of registering officer and conduct of pdrties— -Certificate not 

invalidated and document not made inadmissible by erroneous procedure in Present 
xng or admitting execution. w yreseni- 

Th S word “ registered ” as used in s. 49 of the Registration Act (III of 1877) 
refers to the act of registration by the registering officer, and not to matters of 
procedure or conduct of the parties seeking registration, which are governed by 
special provisions of the Act. S. 49, read with s. 60, only means that f document 
to be admissible in evidence for the purposes of the former section must be 
registered, the officer must, under s. 60, have put upon it the certificate 

lt q ^ ed f that P^ ovl . 8,< ?“- , If he h * s do °e SO, the document bearing such 
certificate becomes admissible in evidence : if he has not, or there has been no 

registration of the document then such documeut is inadmissible. Where the 
document bears such a certificate, it is registered within the meaning of s 60 
and becomes under the second paragraph thereof admissible in evidence and the 
operation of the second paragraph is not interfered with by s. 49 

uXT 4 t 9 h . 6 ' ^Te^ot'TiU ofTmmov^able 

Uon'andid “".f" 30 ’ °," the 6 round ‘*>»t person presenting^ for regfetrl 

tion and admitting execution was not qualified to do so under ss 32 and 35 and 

theregistratmnwasconseque.nlj vo,d and the document not registered lindel 
and’deau" with document’ *" Wr ° Dg “ - g »t to*have Ml » 

f 4 rvnr (2 b 

Hirdey Rarain Sahu (6) Muhammad Rwae v Birj Lfi6l° Sah xZd^r V J 
Randay v. Sah Koondan Dal (7), Majid Bosain Fa.l umntaw' reie'ZU to 

CD "“-76 6 4°36 0 7,.] <U)iR -~ 20 ^ 392 ' 26 A. 57 ,59> : 17 B 94. 23 M. 5S0. D.-, 8 M. 


Second Appeal No. 1382 of 1886. 

$ l ,1683) 18a - % <1881) l7s ' 


1889 

JAN. 18. 
PUIili 

Bench. 

11 A. 314 
(F.B.) ss 
9 A.W.N. 
(1889) 107. 


11 All. 320 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1889 

Jan. 19. 

Full 

Bench. 

11 A. 319 
(F.B.) = 

9 AWN. 
(1889) 101. 


This was a reference to the Full Bench by Straight and Brodhurst, 
0 J., of the determination of a second appeal. The order of reference was 
as follows : — 

“ THE plaintiff is the widow of Har Narain, son of Bal Kishan, and 
she sues to enforce a deed of gift of a house, made in her favour by her 
father-in-law on the 1st December, 1885, upon the allegation that Bal 
Kishan having died on the 2nd December, 1885, the [320] defendant, a 
cousin of Bal Kishan, on the 24th February, 1886, wrongfully dispossessed 
her of the same. The defendant pleaded, among other matters, that he 
and Bal Kishan were members of a joint Hindu family; that on the latter s 
death the property left by him devolved on the defendant ; that the 
plaintiff is therefore only entitled to maintenance ; that at the time of 
the alleged gift, Bal Kishan had lost consciousness, and that the deed 
of gift was not duly registered. The first Court found that the defendant 
and Bal Kishan were not joint, and that the deed of gift was executed 
by the latter. Upon the question of registration, the Munsif expressed 

himself as follows : — 

“ ‘The facts are, that three days before his death, Bal Kishan, having 
got the deed written, entrusted it to Pandit Kashi Nath to get it registered. 
Pandit Kashi Nath explains the transaction as below : — 

“ ‘I know Bal Kishan: three days before his death he had a deed of gift 
written by Mannu Dal, which he entrusted to me to get registered, telling 
me that he could not go himself as he was seriously ill, and had dysentery. 
After his death, I had the deed registered. The same day when it was 
written, I went, but the Registrar had risen. Next day I went again, but 
the Tahsildar was not there, and the Peshkar had gone to look after sup- 
plies for the troops. On the third day. Bal Kishan died.’ Again in cross- 
examination, ‘Bal Kishan handing the gift to me, told me to bring the 
Registrar to his house, and there and then get the deed registered. Bal 
Kishan had given me Rs. 10 to be paid to the Tahsildar as commission, 
which money I returned to Shiuji Ram,’ Now in these circumstances it 
was presented to the Registrar by Pandit Kashi Nath a few days after Bal 
Kishan’s death, and was registered under para. 3 of s. 35, Registration Act. 
It is argued on behalf of the defendant that all that Bal K.ishan dnected 
Kashi Nath was to bring down the Registrar to his house, and there get it 
registered in his presence, and that his directions did not authorize Kashi 
Nath to have it registered after his death, in the manner Kashi Nath 
c*ot it registered, so that Kashi Nath could not be an assign of Bal 
[321] Kishan. I think the argument does not hold. The object for 
which the deed was entrusted to Kashi Nath was its registration, and if 
for the Tahsildar’ s absence from his office, it could not have been registered 
in the manner suggested by Bal Kishan, the only way in which it could 
be registered was the way in which it has been registered. Thus only 
could the object be accomplished by the only means available to Kashi 
Nath. I am of opinion that the deed was assigned to Kashi Nath for 
registration, he had the executant’s authority for the purpose, and he was 


• • 9 > 

“ From the decision of the Munsif, the defendant appealed, and the 
learned Judge reversed his decision, holding that Pandit Kashi Nath was 
not an assign of the deceased Bal Kishen, within the meaning of s. 32 or 
s 35 of the Registration Act, and that consequently the registration of 
the deed of gift, under which the plaintiff claimed, was void, and thus the 
deed of gift°itself must be held to be void as not having been registered 
under s. 17, clause ( a ) of the Registration Act. 
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' i.'L^ LrOTn decision of the Judge, the plaintiff appealed to this Court, 
:and «h® two points urged before us were — 

* 1 - That the deed being in fact registered, any defect in the procedure 
With regard to its registration cannot invalidate such registration. 

tt 2. That the registration was valid. 

“It may be convenient to give a translation of the registration en- 
dorsement which runs in the following terms : — 

• * T ^ is document was presented for registration in the office of the 

Sub-Regis fci’ar of Khurja, in the district of Bulandshahr, on Tuesday, 
the 5th January, 1886, between I and 2 p.m. with an application under 
s. 35, Act III of 1877. The execution of this document was acknowledged 
on behalf of Bal Kishan, son of Budh Sen, Brahman, resident of Khurja, 
the deceased executant of the deed, who had died after executing and 
depositing the deed, by Pandit Kashi Nath, son of Shiu Parshad, Brahman, 
resident of Khurja, aged 45, the assign ( Mufabwazilat ) of the deed, and he 

[322j was identified by Mannu Lai, son of Jahangir Mai, caste Banya, 
and Bansidhar, Brahman.” 

The case came for hearing before a Full Bench consisting of Edge, 

C.J., and Straight and Tyrrell, JJ. On the 27th July, 1888, their Lord- 
ships passed the following order : — 

“ Before we can dispose of this reference, it is necessary that we should 
have findings recorded by the lower Court upon the following issues : 

“ 1. Was the deed of gift executed by Bal Kishan ? 

“ 2 - Was the deed of gift delivered to Kashi Nath by Bal Kishan for 
the purpose of being registered ? 

“3. Did Bal Kishan merely direct Kashi Nath to bring the Registrar 
to his house so that he, Bal Kishan, might personally effect registration, 
or did he give the deed to or leave it in the hands of Kashi Nath, so that 
it might be registered under any circumstances ? 

“ 4 * In presenting the deed of gift for registration, did Kashi Nath 
act bona fide and in the honest belief that in doing so he was carrying out 
the wishes and intentions of Bal Kishan ? 

The lower Court will also dispose of the questions of fact raised bv 

the third, fourth and fifth pleas in the memorandum of appeal in the Court 
below.” 

The third, fourth and fifth pleas in the memorandum of appeal in the 
Court below were as follows : — 

“3. The delivery of possession under the deed of gift is not shown 
inasmuch as Bal Kishan used to live till his death in the disputed house* 
Even if the deed of gift be taken as genuine, it is invalid under the Hindu 


4. The documentary evidence proves that the house in which the 
door and aim, rah of the appellant’s house are fixed is the exclusive property 
of the appellant and has been all along in his possession. The decree of the 
lower Court for demolitmn of the door and window is entirely imp, opL 
. LS 23 J 5. The evidence on reoord shows that the wall in which there 
is a window and an alinirah, belongs to the house of the appellant and is 

his property Therefore the plaintiff is not entitled to sue in resect of 
the oonstruotions and ohanges therein.” respect 01 

On the remand the District Judge of Meerut found, with reference 

to the issues remitted by the High Court, (i) that the deed of gift waTexf 

Srl!*h h^ Tvfl 1 J^ aU ', (u * that the deed of Sift was delivered to Kashi 
Nath by Bal Kishan for the purpose of being registered, (iu) that Ba l 
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Kishan intended that the deed should be registered under any circum- 
stances, and (iv) that in presenting the deed for registration Kashi Nath 
acted bond fide and in the honest belief that in doing so he was carrying 
out Bal Kishan’s wishes. In reference to the third, fourth and fifth 
pleas taken in the memorandum of appeal to the lower Court, the District 
Judge found (i) that the donee was living with the donor in the house 
prior to the donor’s death, and that the necessity for any formal delivery 
of possession was therefore obviated, (ii) that the house in which the de- 
fendant’s door and almirah were fixed had belonged to the donor Bal 
Kishan and the defendant Ram Lai jointly, and (iii) that the wall in 
question, since the death of Bal Kishan, belonged exclusively to the 
defendant. 

The case now came before the Full Bench for disposal. 

The Hon. Pandit Ajudhia Nath and Pandit Sundar Lai , for the 
appellant. 

Mr. G. T. Spankie for the respondent. 


JUDGMENT. 

STRAIGHT, J. — This reference to the Full Bench which concerns the 
determination of the second appeal referred, involves three questions. 

The first of those questions is, whether the deed of gift of the 1st 
December, 1885, was admissible in evidence as not being barred by any 
provision to be found in the Registration Act of 1877. 

Secondly, whether any inference from the findings recorded in the 
Court below, or from any other materials, is warranted that the donee 
obtained possession under the gift. 

[324] And thirdly, whether in regard to the finding of the learned 
Judge as to the division wall, the decision of the first Court should be 
modified. 

The first of these questions is not res Integra , as far as this Court is 
concerned, because a number of rulings more are less bearing upon it have 
been referred to by Pandit Sundar Lai who appeared on behalf of the 
appellant. Those rulings ar e Har Sahai v. Chunni Kuar ( 1), Ikbal Began 
v. Sham Sundar (2), Bishunath Naik v. Kalliani Bai (3) Husaini Began 
v. Mulo (4). In those rulings a decision of the Calcutta High Court in 
SJieo Shankar Sahoy v. Hirdey Narai?i Sahu (5) was referred to, approved 
and followed, and in one of those rulings reference was also made to a 
judgment of their Lordships of the Privy Council, Muhammad Exoaz v. 
Birj Lai <6). In this connection I may also refer to another ruling of 
their Lordships of the Privy Council, a portion of which is recited in Sah 
Mukhun Lali Panday v. Sah Koondun Lali (7). 

The determination of the question as to whether under s. 60, para. 2 
of the Registration Act, the deed of gift of the 1st December, 1885, was 
duly registered, turns upon the meaning to be attached to s. 49 of the 
same Act, which must be looked at to see whether it in any way cuts 
down the operation of the second paragraph of s. 60 as to the effect the 
certificate endorsed upon a document by a registering officer shall have to 
show it was duly registered. S. 49 provides that no document required 
by s. 17 to be registered, shall, among other things, be received as evidence 
of any transaction affecting such property, “unless it has been registered 
in accordance with the provisions of this Act.” 


(1) 4 A. 14 (2) 4 A. 384. (3i 2 A.W.N. (1882), 175. (4) 2 A.W.N. (1832), 183. 

(5) 6 0.25. <6) 4 I. A. 166. (7) 2 I. A. 210. ' 
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I have given the construction and language of this section the best 
consideration I can, and in my opinion the word “ registered ” as 
used m s. 49 has reference to the act of registration by the registration 
officer, and is not directed to or concerned with any matter of pro- 
cedure or conduct of parties seeking registration, which is to [325] be 
guided and governed by those provisions of the registration law which 
direct what they should do for the purpose of effecting or bringing 
about registration of a document. I take s. 49, read in conjunction with 
s. 60, , to mean nothing more than this, that a document to be admissible 
in evidence for the purposes of s. 49 must be registered, that is to sav, the 
registration officer must under s. 60 have put upon that document the 
certificate which s. 60 requires him to put, and if he has done so the 
document bearing such certificate under s. 60 becomes admissible in 
evidence, but if he does not do so or there has been no registration of 
such document, then the document cannot be received as evidence because 
it has not been registered. This view is not without authority because I 
observe that Sir Barnes Peacock in the course of his judgment in Sah 
Makhun Lai Panday v. Sah Koondun Lall (1) observes Again it is not 
dear that the words unless it shall have been registered in accordance 
with the provisions of this Act’ in s. 49, are not, especially as regards 
strangers to the deed, confined to the procedure on admitting to registration 
without reference to any matters of procedure prior to registration or to the 
provisions of ss. 19, 21, 36 of the Act or other provisions of a similar nature 
In considering the effect to be given to s. 49, that section must be read in 
conjunctjon with s. 88, and with the words of the heading of part 10 * of 
the effect of registration and non-registration.’ Now, considering ’that 
registration of all conveyances of immoveable property of the value of 
Rs. 100 or upwards is by the Act rendered compulsory, and that proper legal 
advice is not generally accessible to persons taking conveyances of land of 
smali value, it is scarcely reasonable to suppose that it was the intention 
of the Legislature that every registration of a deed should be null and 
void by reason of a noncompliance with the provisions of s 19 21 or 36 
or other similar provisions. It is rather to be inferred that the Legisla- 
ture intended that such errors or defects should be classed unde? the 
general words defect in procedure’ in s. 88 of the Act, so that innocent 

K&f n ° PerS ° nS ^ ? n ° fc be deprived of property through 

[326] any error or inadvertence of a public officer, on whom they would 

naturaUy place reliance If the registering officer refuses to register the 

mistake may be rectified upon appeal under s. 83 or upon petition under 

s. 84,as the case may be ; but if he registers where he ought not to register 

innocent persons may be misled and may not discover until it i« t™ i l 6 j * 

reot fy it, the error by which, if the regi Jtrat ion " ia con^qu ence of itto be 
reated as a nullity, they may be deprived of their just rights It is un 

’ ' howeV0r ’ to express any opinion on this point, ?s it has been 

tte°t^^ 

S?C‘ ed t^ 

■w* J . . | St registration was a nullity &S 

s" SF- 1 — " « ssusa raws 

of^the Privy Council do seem to have broadly stated their opinion that 
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non-compliance with the provisions of s. 36, that is to say, non-attendance 
of the executant of an instrument before the Registrar, and his registering 
the instrument under those circumstances, would not on that account 
render his proceedings invalid. 

Again it seems to me that the ruling of their Lordships of the Privy 
Council in the case of Majid JSosain v. Eazl-un-uissa (1) favours the view 
that I have been putting forward. Their Lordships in that case thought 
that although there had not been a strict compliance with the specific 
directions of the rules laid down in the Registration Act, a party must go 
to the office of the Registrar and present the instrument there, never- 
theless wheie the Registrar had gone to the house of the executant 
and having ascertained all necessary particulars, had then registered the 
instrument, such a registration was a substantial compliance with the provi- 
sion of ^ the registration law. Indeed, to use the words of their Lordships, 
[327] This registration, in fact, took place at the office of the pargana 
Registrar, though the officer attended to receive the deed to receive its 
acknowledgment, and to compare the deed with the copy. He brought 
it all to his own office and the registration is, in fact, the recording of the 
copy in the office of the pargana Registrar, all the other requisites provided 
by the rule having been otherwise complied with.” 

That case is an authority for this, that though a direction in the 
statute to parties seeking registration of a document had not in terms 
been complied with, nevertheless the certificate of the Registrar was held 
to be sufficient and satisfactory px’oof of due and proper registration. 

In the present case we have before us a specific certificate from the 
Registrar to the effect that the particular document, i.e., the deed of gift, 
was registered. It is not necessary for me to go at length through the 
reasons that seem to underlie the rulings of their Lordships of the Privy 
Council, for they are very fully stated in Muhammad Ewaz v. Birj Lai , (2) 
and Sir Montague E. Smith has explained in that case how the object 
of the registration law being to afford notoriety to instruments relating to 
immoveable property, the circumstance that a document has been, in fact, 
registered, satisfies the object at which the statute aimed. Here the deed 
of gift was registered on the 5tli of January, 1886, the object of the regis- 
tration law was satisfied, and there was notice from that time that such 
instrument was in existence. I am therefore of opinion that this document, 
bearing as it did a registration certificate, was registered within the mean- 
ing of s. 60 of the Registration Act, that under para. 2 of that section it 
became admissible in evidence, and that there is nothing in s. 49 which 
militates with that view or interferes to prevent the operation of the second 
paragraph of s. 60. I think that the learned Judge was wrong in holding 
that this document was not admissible in evidence, and that the Court 
below ought to have looked at it and dealt with it to the extent it deserved. 

[328] The second question is, are there materials before us which sus- 
tain the inference that the donee Musammat Hardei obtained possession 
under the deed of gift. Looking to the matters detailed by the learned Judge 
and to all facts stated in the judgment, it seems to me they are consistent 
with the plaintiff having received possession under the deed of gift, at 
any rate there are no facts inconsistent with that view, and I think we 
may fairly assume that she did have possession. 

With regard to the finding as to the wall, that seems to be more or 
less in accordance with what was found by the first Court. I would 


(1) 16 I. A. 19. 


(2) 4 I. A. 166; 
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suggest that the proper order to be made is that the appeal of the plaintiff 
being allowed and the decree of the learned Judge set aside, that of the 

first Court should be restored, and the plaintiff appellant will have her 
costs in all the Courts. 

. Edge, C. J. I am of the same opinion, and for the same reasons as 
given by my brother Straight. 

Tyrrell, J* — I concur. Appeal allowed. 


11 A. 328 = 9 A.W.N. (1889) 108. 

APPELLATE CIVIL. 

Before Sit John Edge , Kt. t Chief Justice , and Mr. Justice Tyrrell. 
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Imtiaz Bano ( Plaintiff ) v. Latafat-cjn-nissa and others 

(Defendants) * [28&h January, 1889.] 

Partition — Question of title -Act XIX of 1873 (North-Western Provinces Land Reve- 
nue Act), s. 113 — Appeal from order under first part of s. 113 — Practice — Success ■ 
ful preliminary objection to appeal — Costs. 

No appeal lies to the High Court from a decision of a Collector or Assistant 
Collector under the first ptrfc of s. 113 of the North-Western Provinces, Land 
Revenue Act (XIX of 1873), declining to grant an application for partition until 
the question in dispute has been determined by a competent Court. 

Where a preliminary objection was successfully taken to the hearing of an 
appeal, the High Court refused to follow the practice adopted in bankruptcy 
appeals in England by depriving the respondent of costs on the dismissal of 
the appeal on the ground that the appellant had no previous notice of the 
preliminary objection. Ex-parte Brooks (1). and ex parte Blease (2) referred to. 

[329] The facts of this case are sufficiently stated in the judgment 
of the Court. 

The Hon. T. Conlan and Mr. G. E. A. Ross, for the appellant. 

Mr. A. E. S. Reid and Bandit Sundar Lai , for the respondents. 


J U .LKjr ivi hi IN T. 

Edge, C. J., and Tyrrell, J. — This appeal has arisen out of an ap- 
plication in the Kevenue Court for partition. The Deputy Collector having 
looked into the objections which were filed and the matters to which those 
objections referred, exercised the discretion that was given to him under 
the earlier p°rtion of s. 113 of the North-Western Provinces Lao,] Kevenue 
Act (XIX of 1873) and declined to grant the application until the 
questions in dispute bad been decided by a comDetent Court He did not 
adopt the other alternative given him by the section of nroceeding to 
enquire into the merits of the objections, which would have necessitated 
his recording a proceeding deolaring the nature and extent of the interest 
of the party or parties applying for the partition and any other party or 

f n e u thereby - The lament or whatever it may 
be called of the Deputy Colleotor is mistranslated in the paper hook before 

“ S- . maUer of . Ia0t - ln the vernacular record the phraseology is that 

used in the vernacular translation of the earlier portion of s. 113 

,. . preliminary objection has been taken on behalf of the respondents 

that the appeal does not lie. We are of opimo n that that objectfon must 

Oolleotor'of aXun^dat^lhe Mud U™ ?8 1?™ °‘ ’au™»n Das. Deputy 

(1) 18 Q.B.D, 43. (3) D.R. 138, 
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prevail, there being no appeal to us from a declining to grant the appli- 
cation under the earlier portion of s. 113. We are asked by the appellant 
to deprive the respondents of costs on the dismissal of the appeal on the 
ground that the appellant had no previous notice of the preliminary 
objection that has now prevailed. Two English cases in bankruptcy have 
been cited as authorities, which it is contended that we should follow. 
The first is ex parte Brooks (1) and the other is ex parte Blease (2). In 
each of those cases the preliminary objection only required to be stated 
to succeed. We, however, see no reason to depart from the practice of 
this Court [330] in these matters. We do not see any roason why we 
should follow what apparently is the special practice of Courts in England 
in deciding bankruptcy appeals. The appeal is dismissed with costs. 


Appeal dismissed. 


11 A. 330 = 9 A.W.N. (1889) 77. 

APPELLATE CIVIL. 

Before Mr. Justice' Straight, and Mr. Justice Brodhurst. 

Har Saran Das ( Plaintiff ) v. Nandi and another (Defendants).* 

[29th January, 1889.] 

Hindu law — Hindu xoidoio — Re-marriage — Act XV of 1856, s. 2 — Re-marriage of widow 
who could have remarried before the Act was passed. 

Act XV of 1856 was not intended to place under disability or liability persons 
who could marry a second time before the Act was passed. It was intended to 
enable widows to remarry who could not previously have done so, and s.2 applies 
to such persons only. 

Held , therefore that a widow belonging to the sweeper caste, in which there is 
not, and in 1856 was not, any obstacle by law or custom against the re-marriage 
of widows, did not by marrying again forfeit her interest in the property left by 
her first husband ; and that the reversioners could not prevent the sale of suoh 
interest in execution of a decree for enforcement of hypothecation. 

[Diss., 22 B. 321 (326. 328) ; 24 B. 89 (92, 94) ; 8 C.LJ. 542 (545) ; 22 G. 589 (596) ; 
N.F., 16 C.P.L.R. 99; Appl., 20 A. 476 (4771; 115 P.R. 1900 = 29 P.L R, 
1901; R., 29 A. 122 = 3 A. L J. 729= A.W.N (1906) 299 ; 31 A. J61 (166) = 6 A. 

L.J. 107; 38 C. 862 (871) = 13 C.B.J. 558= 15 C.W.N. 579 = 10 Ind. Gas. 69 (73); 
9 G.P.L.R. 47 (48) ; 8 N.L.R. 128.] N 

The facts of this case are sufficiently stated iu the judgment of 
Straight, J. 

Pandit Moti Lai Nehru , for the appellant. 

Munshi Madho Prasad, for the respondents. 

JUDGMENT. 

STRAIGHT, J. — This appeal relates to a suit brought by the plaintiff 
before us under the following circumstances : — Prior to the year 1884, the 
defendant Musammat Nandi was married to a man of the name of 
Kashmiri, who, it is alleged, had monetary transactions with the plaintiff. 
He died, and on the 14th December, 1884, Musammat Nandi made a hypo- 
thecation bond for the consideration of a sum of Rs. 200 in respect of two 


* Socond Appeal. No. 1084 of 1887, from a decree of Maulvi Saiyid Muhammad, 
Subordinate Judge of Saharanpur, dated the 14th April, 1887, confirming a decree of 
Babu Ganga Saran, Munsif of Saharanpur, dated the 20th August, 1886. 

(1) L.R. 18 Q-B.D. 42. (2) L.R. 14 Q.B.D. 123. 
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kothas whioh had belonged to her deoeased husband, Kashmiri. Subse- 
quent to the execution of the bond defendant married a person of the name 
Bhujjo, fc**d afterwards the plaintiff brought a suit upon the hypothe- 
cation bond of the 14th December, 1884, against the defend- [331] 
ant, and obtained a decree for enforcement of lien, and in execution 
of the decree proceeded to attach the two kothas hypothecated to 
him. Thereupon the two other defendants, Bansi and Bholu, as brothers 
Kashmiri, objected to such attachment upon various grounds, and the 
Court executing the decree accepted those objections and released the 
attachment. Thereupon, on the 24th Julv, 1886, the plaintiff instituted 
the present suit, by which he seeks to avoid the order releasing the attach- 
ment and to be placed in a position to bring the property to sale. It is 
sufficient, for the purpose of dealing with the apDeal, to say that the suit 
was resisted by the two defendants, Bansi and Bbolu, upon the ground 
that the bond in favour of the plaintiff was not executed by Musammat 
Nandi in respect of any debt due or owing from Kashmiri ; and, secondly, 
that, by the circumstance that Musammat Nandi had married a second 
time, any interest which she acquired upon the death of her husband, 
Kashmiri, in the two kothas had been forfeited, and had passed to the 
defendants. As to the first of these two points, both the Courts below 
have found that the plaintiff has failed to establish that the bond trans- 
. action of 1884 was in respect of any debt due or owing from ICashmiri, or 
that, if it was, the debt was not, in fact, owing ; and that, therefore, there 
was no right as against the immoveable property left by him .to recover the 
amount. Both the Courts have also held that, under s. 2 of Act XV of 
1856, the rights and interests which Musammat Nandi acquired from 
her deceased husband, Kashmiri, were by her second marriage to Bhujjo 
forfeited, and upon these grounds the plaintiff ’s suit was dismissed. From 
the decision of the Subordinate Judge this appeal has been preferred; and 
as to the first ground upon which the decision- was passed, it cannot be 
assailed by the pleader on behalf of the plaintiff, because it relates to a 
finding of fact ; and it must, therefore, be taken that the transaction 
recorded by the bond of 1884 was a transaction purely between Musa- 
mmat Nandi in respect of an obligation of her own to the plaintiff; and 

the transaction, therefore, in no way binds any permanent interest in her 
husband’s two kothas. 


[332] But the learned pleader on behalf of the plaintiff says that the 
Courts below have placed a wrong construction upon s. 2 of Act XV of 
1856, and I agree with him. It is admitted that the woman Nandi was 
of the sweeper caste, and in that caste there is no legal obstacle or hind- 
rance, either by law or custom, or otherwise, nor is any suggested, against 
remarriage; and it must be taken that this condition of things has been 
existing in the caste for years past, and was existing in the year 1856 
Accordingly, when Musammat Nandi married Bhujjo, she did what in her 
caste never had been and was not prohibited by the law to which she was 
subject, and her marriage was a good and valid marriage. I do not think 
that, looking to the preamble to Act XV of 1856. which refers to Hindu 
widows, it was ever intended to apply to persons in the position of 
Musammat Nandi, or to place under disability or liability persons who 
could marry a second time before the Act was passed. The Act was 
passed for the purpose of enabling persons to marry who could not remarrv 
before the Act, and s . 2 only applies to such persons. By her second 
marriage, Mussammat Nandi, in my opinion, did not forfeit her interest 
in. the two kothas. Under these circumstances, the plaintiff is entitled, 
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[333] Before Sir John Edge , Kt., Chief Justice, and Mr. Justice Brodhurst . 


as against his judgment-debtor, to enforce his obligation, and to bring to 
sale her interest therein, whatever it is. I accordingly decree the appeal, 
and reversing the decree of the two lower Courts, direct that the plaintiff’s 
suit do stand decreed, and it be directed that he is entitled to bring to sale 
in execution of his decree against Musammat Nandi such interest as 
she had in the two kobhas. The plaintiff will receive his costs of the 
appeal in this Court. In the two lower Courts the parties will pay their 
own costs. 

Brodhurst, J. — I concur. Appeal allowed. 


11 A. 333 = 9 A.W.N. (1889) 113 = 13 Ind. Jur. 471. 


Ganga Prasad ( Auction-purchaser ) v. JAG Lal Rai AND OTHERS 

(Objectors).'* [5th March, 1889.] 

Execution of decree — Sale of immoveable property in execution — Sale held before ex- 
piration of thirty days from the proclamation — Civil Procedure Code ss. 2W0, 311 
Application by judgment debtor to set aside sale — '• Illegality ” — “ Material irregula- 
rity ” — Proof of substantial injury , whether necessary . 

Where a sale of immoveable property in execution of a decree took place before 
the expiration of the thirty days required by s. 290 of the Civil Procedure Code, 
and without the consent of the judgment-debtor, — held , by EDGE, C. J., (BROD-- 
HURST, J., dissenting* that the holding of the sale under these circumstances 
was not merely an irregularity within the meaning of s. 311 of the Code, but 
was an illegality, and that it was open to the judgment-debtor to object to the 
sale and to apply to have it set aside, on the ground of such illegality, without 
proving that he had sustained any substantial injury. 

Held, by BRODHURST, J., contra , that infringement of the rule contained in 
s. 290 of the Code does not of itself vitiate a sale in execution of decree, but is a 
“material irregularity” within the moaning of s.31t — that expression being wide 
enough to include illegalities — and that before such a sale can be set aside, the 
judgment-debtor must prove that he has sustained substantial injury by reason 
of such irregularity. 

Olphertsv. Mahabir Pershad Singh (1). Mohunt Megh Ball Pooree v . Shib 
Prashad Madt (2), Kalytara Chowdhrain v. Ramcoomar Ooopta (3), Tripura 
Sunaariv Durga Churun Pal (4), Bonnmali Mozumdar v. Womesh Chunder 
Bundopadhya (5), Bandy AH v. Madhub Chunder Nag (6), Nathu v. Harbhuj (7), 
Jasoda v. Mathura Das (8;, and Bakshi Nand Kishore v. Malak Chand (9) 
referred to. 

[N F 21 A. 311 = 19 A.W.N. 84; 14 M. 227 (228) ; R.. 12 A. 96 198) ; 12 A. 440 (F.B.) = 10 
A.W.N. 103 ; 12 A. 510 (518) (F.B.) ; 18 A. 37 (40) ; 21 A. 140 (142) ; 9 A. 196 

(200) (P.C.) ; 5 C.L.J. 687 (690) ; 5 M.L.J. 70 (74) ; D., 18 C. 422 (426).] 

THE facts of this case are sufficiently stated in the judgment of Edge, 

C. J. 

Mr. G. T. Spankie , for the appellant. 

Mr. Amiruddin, for the respondents. 

JUDGMENT. 

EDGE, C. J. — Thia is an appeal from an order of the Subordinate 

Judge of Ghazipur of the 25th May, 1888, setting aside an auction-sale. , 

• First Appeal, No. 133 of 1888, from an order of Maulvi <Syed Akber Husain, 

Subordinate Judge of Ghazipur, dated the 25th May, 1888. 

m 10 I A. 26. (2) 7 0.34. (3) 7 C. 466. (4) 11 0.74. (5) 7 C. 730. 

(6) 80. 932. (7) 6 A.W.N. (1885), 304. (8) 9 A. 611. • (9) 7 A« 289, 
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the 20th December 1887 8 ' that si “decent-debtors, the sale was held on 
ber, 1887. ' at lSl w,6b,Q thlrby days from the 3rd Decem- 

that sX^ZtountZTifhL^ Judfie ‘o set aside 

f » in f 

de°re U d D now leged *" SUPP ° rt ° f tba appli9abi °°. bu t %h£ needTotlTconsT. 

“ tha p «neipal ground to 

auction-purchaser brought this appeal f h9 Subordln ate Judge the 

substanri7„TurTbtrero?orth^:i^r 9Dfc - d , 9 t t0rS had " ffa - d any 

days from the daL of thTfiTn^ *“““ tb ^ 

taken place^ was ^merelj^a^ itreguWrit^wtto* °°“ fcended thafc what had 
the Code of Civil Procedure andls there was no e 9 5 e * nin « ° f S ' 311 »t 

Nfh^v. HTbt^^MoCnt MegTlaU Poon'e" sZtp Tf (l) ‘ 

Nag (6). and Tripura Sundafi 7 Dar^ a G,u rn Pal ( 7 , 

for the respondents contended that ^the faa'Sl ^ r - Amiruddin 

contravention of the provisions of s oqn nf h 35 n 1 d ', Dg of a sale in 

was more than irregularity within the meaning of ^V" 1 Procedur e 

case the sale was an unauthorized and illegal sal*/ 1 ’ *" SU ° h a 

unnecessary to prove that any substantial !n«- £ i i ’ and thafc lfc Wa s 

judgment-debtors by reason* of a Mo " b >' the 

merely irregularly held. 1 bad been legally and not 

Mr. Amiruddin relied upon Bakhshi tt- t 

(10) L(U V ■ Mahammad Husain Khan ( 9 ). and SaZUy. MauLaDafs 

s. 290 is merely directory 9 aT to p* rooed u re' S or' T S a b ' 9 to consider whether 
such a sale as was held here That seoiion T, absolutely prohibit 
the case of property mentioned in th« ■ 3 aS ^° ° ws : — Except in 

this Chapter shall, without the consent.' i„ Pr0 v!® 0 t9 r s ‘ 269 ' n0 sale ’‘nder 
fate place until after the expiration of at llastto ° th , 6 Judgment-debtor, 
immoveable property, and of at least fifteen T V days lu t! '« case of 

party, calculated from the date on whioh th« aVS Il \ case of “oveable pro- 

been fixed up in the court-house T Tmtutl *7 °- f tlla Proclamation has 
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apt language than that contained in s. 290 to prohibit absolutely the 
holding of such a sale as that in question here. 

The sale in question was held in direct contravention of the express 
prohibition enacted in s. 290. It was a sale which not only was not 
authorized bv any section of the Code of Civil Procedure, but was expressly 
prohibited by s. 290 of that Code, and was, in my opinion, an illegal 
sale, and not merely a sale in the publishing or conducting of which 
there was a material irregularity within the meaning of s. 311 of the 
code. In my opinion it would be a misapplication of language to des- 
cribe a sale which was illegal as merely irregular. 

In Olvherts v. Mahabir Pershad Singh (l), Mohunt Meg h L all Pooree 
V Shib Pershad Uadi (2), Kalytara Ghowdrain v. Ram-l336icoomar 
Goopta (3), and Tripura Sundari v. Durga Churn Pal (4), the omissions 
and^aets which were relied on were clearly irregularities in procedure and 

not illegalities. ,, /-v ,» 

In Bonomali Mozumdar v. Woomesh Ghunder Bundopadhya (5) the 
facts of the case are nob very clearly stated in the report but I infer t * 
one of the objections there was that the sale in that case had been held in 
contravention of Act X of 1877. In that case Field and Pnosep. 
exDressed an opinion that the facts, if true, would have amounted to an 
irregularity within the meaning of s. 311 of that Act. 

In Bandy Ali v. Madhab Ghunder Nag (6) Macpherson and White, 
JJ., held that the judgment-debtor before them had consented to the sate 
in that case being held within and not after thirty days from the date of 
the proclamation of the notice ; he had in fact purchased the property at 
the sale. It is not clear from the report whether or not those learned 
Judges considered that the holding of the sale within the thirty days was 

an irregulairby. 

In Nathu v. Harbhuj (7) my brother Straight certainly described and 
treated the holding of a sale of immoveable property without the consent 
in writing of the judgment-debtor within thirty days from the publication 
In the court-house of the Judge as "a grave irregularity.” He found that 
there had been substantial injury. The case before him was apparently 
argued on the basis of s. 311 applying to it, and apparently it was not 
suggested in argument that the sale was prohibited and illegal M * 
brother Straight’s attention does not appear to have been drawn to 
Bakhshi Nand Kishore v. Malak Chand (8), in which Oldfield, J., and my 
brother Mahmood had set aside, holding that infringement of the rule in 
s 290 vitiated the sale and was an illegality vitiating the sale and 
something more than a material irregularity in publishing and conduct- 

ting a sale to which s. 311 refers. . 

T3371 In Jasoda v. Mathura Das (9), although I expressed myself in 

rather loose language in coupling an omission to comply with the re- 

. „ o 87 w ith an act which was in absolute contravention of 

^290 I then however expressed my thorough agreement with the judg- 

meat in Bakhshi Nand Kishore v. Malak Ghand (8). 

It has been contended that unless s. 311 applies to the case of a sale 
, i a ' nnntra vention of s. 290, there is no other section which would 
enable a judgment-debtor to raise the objection, and such seems to have 


/i \ in T A 25 (2) 7 C. 34. (3) 7 G. 466- (4) 11 0. 74. 

(6) 8°0*’932 5 ‘ (7) 5 A.W.N. (1885), 304. (8) 7 A. 289. 
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dnre would, under oloak ol such powers, order or permit sales which were 
express! 7 P roh . , . blted b J s - 290, and consequently did not frame a section 

a Son T 7 de Y' n ?- W ‘- b sales beld in contravention of the provisions of 
s. 290. Irregularities in procedure must occur as long as men are liable to 

make mistakes, and such irregularities are expressly provided for 

7 k .' however, impliedly, although probably not expressly, the 
Code of Civil Procedure provides for objections like that in this case. 

£Sy s. 588 (161 an appeal is given from orders under "the first nara- 

Mtasid f8 ' 3 ] 2 ’ f r 8 ' 313 ’ , f ° r confirming or setting aside or refusing to 
set aside a sale of immoveable property.” e 

The first paragraph of s. 312 is as follows “If no such annlieatinn 

he maX nt 'dTh la t . he ! ast P re c?ding section be made, or if such application 
be made and the objection be disallowed, the Court shall pass an order 

confirming the sale as regards the parties to the suit and the purchaser.” 

S. 588 therefore gives an appeal from an order confirming a sale made 
under the first paragraph of s. 312, whether an application under s 311 
had or had not been made to the Court which confirmed the sale It 
consequently contemplates that objections on other [338] grounds than 
those mentioned in s. 311 may be taken to a sale and may be made 
grounds of appeal against an order confirming a sale. 

S. 588 (16) provides expressly for an appeal against an order made 

under s. 313: consequently I assume that the grounds other than tfiose arising 
under s. 311 which may be mace on appeal against an order under the firs! 
paragraph of s. 312 do Dot include grounds which might otherwise arise 
under s. 313 It would, to my mind, involve an absurdity and a scandal m 
the law to hold that a Court which had the carrying out of a sale under 

the Code must, unless substantial injury be proved, confirm a sale which 

was prohibited by the statute and which consequently was illegal 

., , T .“ conclusion I am of opinion that the sale in this case was illegal 

that it was open to the judgment-debtor to object to the sain ?h 

order* a ppe al ed Se^ ‘ b ° 

cVd^Tv?, Ptc fc e h d e ure rder ^ -ts^der s^Tthi 

by t?e E TuCd1nkte Tudg^o^Thalip^r 0 on°“he f WmTb 

judgment-debtor took three objections to the sale. ay ’ 1888, fcho 

Nos ^ h and U 2 0rd The te third g ok f0r f r0 ' iS0US tbat be gave - di ^Uowed objections 

- 

ing remLlsand ordt :^ 69 aU ° Wed * hta ° bieoti ° n ’ the follow- 

notification was affixed* to^h^Court^gate on IrdT^’ be< j ause tbe 8al °- 

the sale was held on 20th December 1887 Decemb er 1887, and 
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the sale was improperly held and, in the absence of direct proof as to 
actual loss, should be set aside. Ordered that the sale held on the 20bh 
December, 1887 be set [339] aside ; the costs be charged to the decree- 
holder. The auction-purchaser duly to get back the sale consideration.’' 

The case now comes before us as a first appeal from the Subordinate 
Judge’s order, and the plea that has been taken and that is supported by 
Mr. Spankie is that “ the lower Court should not have set aside the sale, 
without proof on the part of the judgment-debtor that he suffered sub- 
stantial injury, and on this point no evidence was given. ” 

The ruling referred to by the Subordinate Judge is reported nob only 
in the Weekly Notes for 1887, p. 145, but also in the I. L. R., 9 All., oil. 
It is by the learned Chief Justice and my brother Mahmood, and they 
both appear at first sight bo have followed a judgment delivered by Mr. 
Justice Oldfield and concurred in by Mr. Justice Mahmood in Bakhshi 
Nand Kishore v. Malak Chand (1). 

The judgment is as follows : — “The infringement of the rule in s. 290 
of the Civil Procedure Code vitiates the sale. It is an illegality vitiating 
the sale, and is something more than a material irregularity in publishing 
and conducting a sale to which s. 311 refers. The sale i 3 set aside and 
the appeal decreed with costs.” 

This judgment is very brief, and it gives no reasons for the conclusions 
arrived at, bub the meaning of it apparently is that non-fulfilment of the 
provisions of s. 290 of the Civil Procedure Code is something more than a 
material irregularity in publishing and conducting a sale to which s. 311 
refer; that it is an illegality; that s. 311 is in nowise applicable to an 
illegality of the kind referred to, and that such an illegality of itself renders 
a sale void. The Legislature however has not enacted, as it might have 
done, that non-complia.nce or failure to fully comply with the provisions of 
s. 290 will of itself render a sale of immoveable property void, and if an 
illegality of the kind noticed is, as held in the rulings above-mentioned, 
even something more than a material irregularity as referred to in s. 311, 
the Legislature cannot but have intended bo provide a prompt remedy for 
it also. 

[340] In the case of Jasoda v. Mathura Dcls (2), the learned Chief 
Justice and my brother Mahmood delivered separate judgments. They 
both agreed in reversing the judgment of the lower Court and in setting 
aside the sale of immoveable property which that Court had confirmed ; 
but whilst the Chief Justice entirely approved of the judgment that was 
delivered by Mr. Justice Oldfield for himself and his learned colleague in 
the case of Bakhshi Nand Kishore v. Malak Chand (1), Mr. Justice 
Mahmood appears to have almost completely changed his opinion as to 
the law on the subject : for though in the first judgment he held that the 
infringement of the rule in s. 290 is an illegality vitiating the sale and 
something more than a material irregularity in publishing and conducting 
a sale bo which s. 311 refers, in the later judgment he considers non- 
compliance with the provisions of s. 290 a material irregularity within the 
meaning of s. 311, and the only doubt he entertains is “ whether material 
irregularities such as those found in this case are not in themselves 
sufficient within the meaning of the first paragraph of s. 311 of the Code 
of Civil Procedure to justify a Court in setting aside a sale, without 
inquiring whether such material irregularity had resulted in substantial 

injury within the meaning of the second paragraph of the section.” 

- - . . ✓ — 

(1) 7 A. 289. (2) 9 A. 611. 
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!Mr. Justice Mahmood also observes : — ** I think an argument might 
well be addressed in support of a contention that material irregularity is, 
ipso facto, fatal to a sale. I only wish to add on this point with reference 
to the judgment of Mr. Justice Oldfield in the case above referred to, that 
I concurred without expressing any definite opinion whether a sale that 
infringes the rule of thirty days provided by s. 290 would not in itself be 
a sale subject to such a material irregularity as the earlier part of s. 311 
contemplated. I have considered it necessary to say this with reference 
to the argument insisted upon before us on behalf of the respondent. The 
question in this form does not really arise, because as the learned Chief 
Justice has said, it is impossible for us as a Court of first appeal dealing 
with facts as well as law, to hold as a question of [341] fact, that a sale 
held under such conditions as the sale in this case, ever resulted other- 
wise than in a substantial injury to the judgment-debtor within the 

meaning of the last part of s. 311 of the Code of Civil Procedure. I 
concur with the learned Chief Justice.” 

It is obvious that the judgment is on a point of law in conflict with 
the previous ruling of Oldfield and Mahmood, JJ., and with the judgment 
of the Chief Justice which follows that ruling. 

I concur with my brother Mahmood in his later judgment that the 
infringement of the rule in s. 290 is a material irregularity within the 
meaning of s. 311, but I am unable to follow him in other parts of his 
judgment with regard to s. 311. His remarks relating to paragraph 2 of 
this section were probably made without having heard full arguments on 
the subject, and may be considered as obiter dicta. 

Mr. Spankie by his references to the law and to the rulings of the 
Calcutta High Court on a precisely similar point and to a ruling of the 
Privy Council on an analogous question, has, I think, left but little room 
for doubt as to the meaning of the statute. 

The case in point is a sale of immoveable property before the expira- 
tion of thirty days from its having been proclaimed, and it undoubtedly 
comes under s. 290, chapter XIX of the Civil Procedure Code S 311 is 
in the same chapter which is headed “ of the execution of decrees,” and 
this latter section is also in division (c) Rules as to immoveable property ” 

The rule referred to in s. 290 is not invariable, for if the judgment- 
debtor gives his consent in writing, the sale of immoveable or moveable 
property may take place before the expiration of thirty days and fifteen 
days respectively. As, then, the Court can, with the written consent of 

judgment-debtor and presumably for his advantage, order a sale of 

either description of property to take place before the expiration of the 
usual time it is I think reasonable that the Court, when the judgment! 
debtor applies to ifc t° set aside a sale on the ground that the full period 
referred to in 3 - 290, has through an oversight or otherwise not expired 
should require [ 342 ] the applicant to prove to its satisfaction that he has 
sustained substantial injury by reason of the irregularity 

. i ^ may ^? re add that though the word “ illegality ” does not of course 
molude an irregularity the latter word as used in s. 311 of the Civil 
Procedure Code is, I think, wide enough to iuelude an illegality, and was 
probably there employed to avoid surplusage. In support of this opinion 

1D ™ eh9te ? 8 dictionary “ irregularity ” is first described as 
the state of being irregular, and that one of the meanings of irregular is 
given as not in conformity to laws human or divine ” rre gmar ls 

.. a So “® ° f meanin 6 8 of “ material ” are “ important,” “ momentous ” 
essentia], .. o>f consequents, ” nob to be dispensed with.” ’ 
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1889 The periods during which the sale of immoveable and moveable 

March 5. property are required to be proclaimed in the Judge's court* house are both 

stated in s. 290. If a sale of immoveable property has, owing to a 
miscalculation, taken place after the expiration of only twenty-nine days 
instead of thirty days, or if, as possible in this case, owing to confusion 
between the periods required for the two different kinds of property, that 
for moveable property had only just been exceeded, in either of these cases 
11 A. 333= there would, in my opinion, have been a material irregularity in publishing 
9 A.W.N. the sale within the meaning of s. 311, but in neither case could the sale 
(1889) 115= be set aside unless the applicant was able to prove to the satisfaction of 
13 Ind. Jur. the Court that he had sustained substantial injury by reason of the 
471. irregularity. 

In my opinion then infringement of the rule in s. 290 of the Civil 
Procedure Code does not of itself vitiate a sale, but it is a material 
irregularity in publishing the sale which is referred to in s. 311 of the 
Code. 

The meaning of s. 311 is, I think, quite clear. The two paragraphs 
of the section must be read and considered together : one is of no 
force without the other. If the Court, on application to set aside 
a sale of immoveable property, finds that there has been [343] a material 
irregularity, in publishing or conducting the sale, it will then have to decide 
whether the applicant has sustained substantial injury in consequence of 
the material irregularity, for “ no sale shall be set aside on the ground of 
irregularity, unless the applicant proves to the satisfaction of the Court 
that he has sustained substantial injury by reason of such irregularity.” 

The view is supported by ruling of Division Benches of the Calcutta 
High Court in the following cases: — Mohunt Mp.gh Ball Pooree v. Shib 
Pershad Madi (l), Bonomali Mozumdar v. Woomesh Chunder Bundopadhya 

(2), Bandy Ali v. Madhub Chunder Nag (3). 

There are also several other rulings of the same High Court to a 
similar effect, as also a ruling of a Bench of this Court; but the only other 
ruling to which, I think, special reference is called for is that of their 
.Lordships of the Privy Council in Olpherts v. Mahabir Pershad Singh (4), 

The head-note of this judgment is as follows: — In order to set 
aside an execution-sale under s. 311 of Act X of 1877 there must have 
been material irregularity in publishing or conducting it, and the applicant 
must further prove substantial injury in consequence of the irregularity. 
Held t that the not stating the amount of Government revenue in the 
proclamation of sale is an irregularity which may be properly (i.e., in the 
Court of first instance) objected to ; but if inadequacy of price is relied up- 
on as substantial injury, such injury must be proved, under s. 311, to 
have occurred in consequence of the irregularity, and cannot be assumed 
to have so occurred by the appellate Court in the absence of evidence. 

The appeal to the Privy Council was from a judgment of the High 
Court of Calcutta, dated 22nd April, 1881, reversing an order of the 
officiating Subordinate Judge of Tirhoot of the 25th September, 1880, 
which disallowed the petitions of objection filed by the respondents. 

[344] “ The application was made under s. 311 of the Civil Procedure 
Code of 1877 ‘ to set aside a sale of certain property in execution of a 
decree inconsequence of irregularity. ' The principal irregularity com- 
plained of was that no notification of the sale was properly published. 
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The seehooa of Aoi X of 1877 that are referred to in the judgment of 
IlMtt Lordships of the Privy Counoil are ss. 286. 287 and 311 ; those seo- 
tioos are reproduced word for word in ss. 286. 287 and 311 of Aot XIV of 
1882. and none of them has been modified by any subsequent enactment. 

The question before the Privy Council was “ solely in respect of the 
alleged irregularity in the proclamation of the sale. The applicant con- 
tended that the proclamation bad not been published. He did not contend 
that in the proclamation the particulars were not properly described as 
required by the Aot. He said in effect that no proclamation had been 
published. “ ‘When the case came before the High Court it was discover- 
ed that in the proclamations which were published the amount of revenue 
bad not been stated. The objection, if it had been properly taken in the 
first instance would have been good to this extent that not stating the 
amount of revenue was an irregularity ; but even then there would have 
been something more to be proved than the mere irregularity ; it would have 
been necessary to go on and show that substantial damage had been 
sustained by the applicant in consequence of that irregularity. No evid- 
ence was given upon that subject before the lower Court, though by s. 311 
the onus lay upon the applicant to prove to the satisfaction of the Court 
that he had sustained substantial damage in consequence of the irregularity 

nor was there any finding of the lower Court upon it, because the question 
was never raised.” 

“Toe High Court having held that the non-statement of the amount 
of revenue in the proclamation was an irregularity, proceeded to try the 
question whether the irregularity had caused substantial injury to the 
applicant. They say : But it may be reasonably supposed that the non- 

specification of the Government revenue in the sale proclamations 
published is one of the causes [345] which caused the diminution in the 
price.’ There was no evidence at all on the subject. It appears to their 
Lordships that the High Court could not, without evidence and upon a 
mere supposition, properly find that the non-statement of the revenue in 
the proclamation did cause any injury to the applicant by causing an 
inadequate price to be bid at the sale.” 

“Their Lordships think that it was too late for the applicant to 

make the objection ; and even if it were not too late for him to make the 

objection before the High Court, there was no evidence to justify the 

High Court in arriving at the conclusion that there was an inadequacy of 

price occasioned by the non-statement of the revenue in the sale-procla- 

mation. Under these circumstances their Lordships will humbly advise 

Her Majesty to reverse the decision of the High Court and to affirm the 
decision of the first Judge. 

. .. In above case before the Privy Council there was an infringement 

heM m‘° s ; ?? 7 ?l th ? Code u of 0ivil Procedure which their Lordships 
held would entitle the decree-holder or any person whose immoveable 

Ground y of h a d m 0 f 9n • S i° ld t0 ? PI ? Iy ‘° the 0ourt ‘° sefc aside ‘he sale on the 
ground of a material irregularity in publishing or conducting it. S 290 

wen 8 *» 2 « 7 <«li m su . bd, ..’: ,8 . ,0 . Q 1 “). general rules, and both those sections as 

? e “ “ Tv dlvl8I ° n G sale and delivery of property” in Chan- 

ter XIX of the Civil Procedure Code. The terms of ss. 287 and 290 a?e 

almost equally peremptory and having regard to those sections and to the 
above-mentioned ruling of the Privy Council. I am of opinion that infrin 
gement of the rule in s 290 of the Civil Procedure Code does not of itself 
vitiate the sale ; that it is a material irregularity” infpublishing the sale 
which is referred to in s. 31 1 of the Code, and that no Court can? without 
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evidence aud upon a mere supposition, properly find that the sale of 
immoveable property before the expiration of thirty days, the time required 
by s. 290 of the Civil Procedure Code, did cause an injury to the applicant 
by causing an inadequate price to be bid at the sale. 

Under these circumstances I would allow the appeal and remand the 
case, under s. 562 of the Civil Procedure Code, to the lower Court [346] 
for re-trial of the third objection in accordance with the above remarks. 

Appeal dismissed. 


11 A. 346 = 9 A.W.N. (1889) 127. 
APPELLATE CIVIL. 


Before Mr. Justice Mahmood. 


RUP CHAND AND OTHERS ( Plaintiffs ) V. SHAMSH-UL-JEHAN 

{Defendant)* [14th March, 1889.] 

Pre emption - Conditional decree -Deposit of purchase-money— Appeal— Computation of 
time allowed for payment— Civ. Pro. Code , s. 214. 

In a suit for pre-emption, the decree of the Court of first instance was condi- 
tional upon payment of the purchase-money within one month from its date. 
After this period had expired without payment, the defendants appealed from the 
decree. The appeal was dismissed and the decree affirmed, and no fresh period 
for payment was expressly allowed by the decree of the appellate Court, 

Held that the decree of the appellate Court must be taken to have incorporated 
the terms of the decree of the Court of first instance, that the period of one month 
allowed for payment of the purchase money must be calculated from the date of 
the appellate Court's decree, and that payment by the decree-holder within one 
month from that date was in time. Shohr'at Singh v. Bridgman (1), Luchman 
Persad Singh v. Kishun Persad Singh (2). Qobardhan Das v. Qopal Ram (3), Noor 
AH Chowdhuri v. Koni Meah (4), and Daulat v. Bhukandas Manekchand (5), 

referred to. 

rN p-ioAW.N. 92; 18 A. 455 (458) = 16 A.W.N. 130; Appl.— 13 A. 376 fF.B ), 
22C 467 ; R — 13 189 ; IS A. 223 (226) = 16 A W.N. 43 ; 15 M. 170 (173) ; 31 

M 28 (30) = 17 M.L.J. 495 = 3 M L.T. 26 ; 17 C.W.N 457 458> = 17 C.L J. 120 ; 
88 P.R. (1898 ,48 P.R. (1906)= 104 P.L.R. (1906); D.—15 B. 370 (375), 11 O.P. 
L.R. 115 (119).] 


The facts of this case arc sufficiently stated in the judgment of the 
Court. 

Munshi Madho Prasad , for the appellants. 

Mr. Dwarka Nath Banerji, for the respondent. 


JUDGMENT. 


MAHMOOD, J. — The facts of the case are the following; 

The plaintififs-decree-holders in this case, appellants before me, 
obtained a decree for Dre-emDtion from the Court of first instance on the 
12th September, 1887, which directed that the pre-emptor was to obtain 
possession of the pre-empted property on payment of a sum of Rs. 1,000 
within one month of the date of the decree, and on failure of such payment 
the decree would stand cancelled ; in [347] other words, it was a decree 


* Qprond Anneal, No. 956 of 1888, from a decree of T. R. Redfern, Esq., District 
Judge of Bareilly^ dated the 29th March, 1888, confirming a decree of Babu Ganga 
Prasad Munsif of Bareilly, dated the 14th December, 1887. 

(1) 4 A 376 (2) 8 C. 218 (3) 7 A. 366. (4) 13 C. 13. (5) HlB. 172. . 
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which aimed at being in conformity with the terms of s. 214 of the Civil 
Procedure Code. 


On the 28th October, 1887. the purchasers, who are defendants* 
respondents before me, preferred an appeal to the District Judge, but 
the appeal was dismissed on the 25th November, 1887, by an order con* 
firming the deoree of the first Court. 

Meanwhile the purchase-money had not been deposited, but after 
the passing of the appellate Court’s decree the pre-emptors decree-holders, 
appellants before me, deposited the money in Court on the 15th December, 
1877. 


To the deposit, however, objections were taken by the judgment- 
debtors purchasers upon the ground that the decree by its very terms had 
become unavailable to the decree-holders pre-emptors, since their deposit 
was not made within the period allowed by the decree. Both the Courts 
have concurred in accepting this view, and the application for execution 
of the 5th December, 1887, was therefore rejected. 

It is from this order passed upon the application, namely, the learned 
Judge’s order of the 29bh March, 1888, that this second appeal has been 
preferred, and the main contention which has been pressed upon me by 
Mr. Madho Prasad for the appellants is that, under the Full Bench ruling 
in Shohrat Singh v. Bridgman (l) and in Bachman Persad Singh v. 
Klshun Parsad Singh (2) and the interpretation put upon those rulings in 
Gobardhan Das v. Gopal Ram (3), the only decree which could be 
executed is the appellate decree, and that it must be taken to have 
incorporated the terms of the decree of the first Court as forming 
part of the appellate decree even to the extent of calculating the period 
of one month allowed by the first Court’s decree as incorporated in the 
appellate Court’s decree. The learned pleader for this contention relies 
upon the ruling of the Calcutta High Court in Noor Ali Chowdhuri v. Koni 
Meah (4), which was followed by the Bombay High Court in Daulat v. 
Bhukandas Manekchand (5), and argues that these cases are so similar to 
[348] the principle involved in this case that the deposit of the 5th Decem- 
ber, 1887, for the purpose of the one month within which it was to be 
made, must be taken to be calculated from the date of the appellate Court’s 
decree, which is the only deoree capable of execution. The learned pleader 
also relied upon the rulings of this Court in Sheikh Etoaz v. Mokuna Bibi{ 6) 
and in Ram Sahai v. Gaya (7) which followed the earlier case. 


I am of opinion that the contention urged on the part of the appel- 
lants is sound. Whatever views may have been suggested by the consider- 
ation that the original deoree of the 12th September, 1887, had been 
passed fixing one month from the date of the decree within which the 
purchase-money was to be deposited, and that the period had terminated 
before the appeal was filed in the appellate Court, thus rendering the 
mandatory part of the deoree ineffective for purposes of enforcement of 
possession, I cannot forget that the effect of the Full Bench ruliug, that 
the only deoree that can be executed is the appellate decree, is entirely in 
favour of Mr. Madho Prasad's contention. The cases Noor Ali Chaudhuri 
v. Koni Meah (4) and Daulat v. Bhukandas Manekchand (5) are also in 
favour of Mr. Madho Prasad's contention, and I hold that the deposit of 
the 5th December, 1887, was within time. 


(11 4 A. 876. (2) 8 O. 218. 

(5) 11 B. 172. (6) 1 A. 182. 


(3) 7 A. 366. 
(7) 7 A. 107. 



(4) 13 C. 13. 
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In the result; I decree the appeal, and setting aside the order of the 
lower Court, remand the case under s. 562 of the Civil Procedure Code 
for such further proceedings as may be necessary for the purpose of exe- 
cuting the decree. 

[ Cause remanded] (1). 

11 A. 349 = 9 A.W.N, (1889) 119. 

[349] EXTRAORDINARY ORIGINAL CIVIL. 

Before Sir John Edge , Kt Chief Justice , and Mr. Justice m Straight. 

In the matter of the West Hopetown Tea Company, Limited. 

[21st March, 1889.] 

Company— Application for registration —Act X of 1866 (. Indian Companies Act)— Appli- 
cation received while Act X of 1866 was in force — Delay in office of Registrar 

Certificate purporting to be issued under Act X of 1866, but issued after repeal thereof 
by ActVlof 1882 Act I of 1869 ( General Clauses Act), s. 6 — “ Proceedings com- 
menced Company held to have been registered under Act X of 1866 Practice 

Costs. 

Prior to the 1st May, 1882, the Secretary and Manager of a projected Com* 
pany (which was to be limited by shares) applied to the Registrar of Joint Stock 
Companies for a certificate of incorporation of the Company, intending that it 
should be registered under Act X of 1866, the Indian Companies Act then in 
force, and forwarded the memorandum and articles of association with the 
necessary stamp-fees, and did everything that was required to be done by or on 
behalf of the Company to obtain a certificate under that Act. No order was pass- 
ed by the Registrar upon this application until the 6th May, and owing to delay, 
for which the applicants were not responsible, registration was not effected and 
the certificate was not issued till the 3rd July, when a certificate was given pur- 
porting to be granted in pursuance of Act X of 1866. Meanwhile, on the 1st 
May, 1882, the Indian Companies Act (VI of 1882) repealing Act X of 1866 
came into force, s. 28 of which provided that every share in any Company should 
be deemed to have been taken and held subject to payment of the whole amount 
thereof in cash, unless the same had been otherwise determined by a contract 
in writing filed with the Registrar. No such provision existed in Act X of 1866. 
The shareholders of the Company paid nothing upon their shares in cash ; but 
had agreed (not in writing filed with the Registrar) that, in consideration of cer- 
tain property conveyed by them to the Company at the time of its formation, 
fully paid-up shares were to be allotted to them. Subsequently, the Company 
having gone into liquidation, the Official Liquidator sought to make the share- 
holders contributories to the assets of the Company as the holders of shares 
upon which nothing had been paid, with reference to s. 29 of the Indian Com- 
panies Act, VI of 1882. 

Held that the proceedings for obtaining registration of the Company and a 
grant of a certificate of such registration, commenced, within the meaning of s. 6 of 
the General Clauses Act, when the memorandum and articles of association were 
received in the Registrar’s office in April, 1882, while Act X of 1866 was in force; 
that therefore the repeal of that Act by Act VI of 1882 did not affect those pro- 
ceedings ; that consequently the Company must be taken to have been incorporat- 
ed under the former Act ; and that the provisions of s. 28 of Act VI of 1882 not 
being applicable, the shareholders were not liable to be placed on the list of con- 
tributories as not having paid the full amount of their shares. 

[350] The Offioial Liquidator’s application to place the shareholders upon the 
list of contributories having been bona fide made in the liquidation, the Court 
ordered that the costs of each side should be paid as a ficst charge out of the 
estate. 

[N. B. See, in this connection, 9 A. 180.] 

THIS case was transferred by the High Court, under s. 25 read with 
s. 647 of the Civil Procedure Code, to its own file from the Court of the 

(1) Bee, contra , Sheo Prasad Lai v. Thakur Rai, (N. W. P., H. C. Rep. 1868, 
p. 264, Full Bench) and Chhiddav. Imdad Husain , 8 A. W. N. (1888) p. 4. 
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District Judge of Saharanpur, and the eiroumstanoes eonneoted with the 
transfer are stated in the report at I. L. R., 9 All. 180. The facts of the 
oaBe were as follows : — 

On or about the 13th June, 1860, a company oalled the West Hope- 
town Tea Company, Limited, the object of which was the cultivation of 
tea at a plantation oalled the West Hopetown Estate near Dehra Dun, 
was registered under Act XIX of 1857, the Indian Companies Act then 
in force. Its nominal capital was Rs. 1,09,000 in 18& shares of 
Rs. 6,000 each. Early in 1882 it was determined to re-construct the 
Company, the principal reason assigned beiDg that the shares were too 
large to be readily saleable. On the 11th March, 1882, an extraordinary 
general meeting of the share-holders was called for the purpose of con- 
sidering a scheme of re-construction, and certain resolutions were passed, 
and were confirmed by another extraordinary general meeting held on the 
27th March. At the latter meeting all the share holders of the Company 
(nine persons) were present, either in person or by proxy. The resolutions 
passed were as follows : — 

“ 1. That the Company bo wound-up voluntarily, and that Mr. C. G. Vansittart be 
and hereby is appointed liquidator for the purpose of such winding-up. 

“ 2. That the following scheme of rc-construction be, and the same is hereby 
approved, viz., that a new Company be incorporated under the Indian Companies Act, 
X of 1866, as a Company limited by shares, by the name of the West Hopetown Tea 
Company, Limited, with a capital of Rs. 3,00,000 divided into 3,000 shares of Rs. 100 
each, with power to increase, and having power to acquire and take over the business, 
property and liabilities of thiB Company ; that of the capital, Rs. 2,50,700 be allotted to 
the shareholders of this Company, being at the rate of twenty- three fully paid up shares 
in the new Company for every Rs. 1,000 invested by shareholders in this Company, and 
the balance of the 3,000 shares be issued by the Directors when and as they think fit ; 
that the said liquidator be and is hereby authorized, pursuant to s. 175, Indian Com- 
panies Act, X of 1866, to sell to such new Company upon the above terms the property 
of this Company, but so that the new Company shall also undertake all the liabilities 
of this Company, and shall pay the costs of winding-up ; [351] and that the said 
liquidator be and is hereby authorized to execute and do all such things as may be 
necessary for carrying out the above scheme into effect.” 

On the 8th April, 1882, the following letter was sent : — 

“ No. 185. 

“ West Hopetown tea Co., Limited, Dehra Dun. 

8 th April , 1882. 

“ To the Registrar of Joint Stock Companies, Allahabad. 

“ SIR, — I enclose herein the following papers : — 

“ (i) Duly stamped and exeouted memorandum and articles of association of the 
West Hopetown Tea Company, Limited. 

“ (ii) Treasury receipt for Rs. 225 paid into the Dehra Treasury, as required under 
a. 17, Act X of 1866. 

“ (iii) Treasury receipt, vide my No. 175 of 1st instant. 

“ Kindly return the receipts to me after you have done with them ; and grant me 
a certificate of incorporation. 

Yours. &c., 

C. G. VANSITTART, 
Secretary and Manager.” 

Upon this letter the following memorandum, dated the 29th April, 
1882, and initialled R. B. C. (the initials of the Head Assistant of the 
Registration Otfioe, Allahabad), was endorsed : — 

** Mr. Vansittart has sent for registration the memorandum of association and 
artioles of association of the West Hopetown Tea Company ; and has paid into the 
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Dehra Dun Treasury on account of registration fees Re. 
Rs. 155, according to the following calculation : — 


225, but we only require 


“ Table b, act x of 1866. 


For a capital of Rs. 20,000 

Above Rs. 20.000 up to Ra. 50,000, Rs. 20 for each* Rs. 10 000 
Above Rs. 50,000 up to Rs. 1,00,000, Rs. 5 for each Rs. 10.000 
Above Rs. 1,00,000, Re. 1 for each Rs. 10,000, i.e., Rs. 3,00,000 
in this case 


• •• 


Rs. 

40 

60 

25 


20 


;Total ... 145 

For registering articles of association ... ... ... 5 

Certificate of registration ... ... ... *** * 


Total ... 155 


[352] “ I do not know how this is to be remedied. We must give a certificate of 
registration. In this certificate we shall have to state the amount paid. If we enter 
Rs. 225, and then refund the excess paid, the Company will hold a certificate as having 
paid a larger sum than they aotually did. So that the refund, if it be given, must be 
made before the company is registered. ” 

After the 29th April no further steps were taken in the Registration 
Department until the 6th May, when the Officiating Registrar of Joint 
Stock Companies made the following order : — 

“ Refund the excess and then register, showing the proper fees.” 

Between these two dates, that is on the first May, 1882, the Indian 
Companies Act, VI of 1882, repealing Act X of 1866 came into force, 
having received the assent of the Governor- General on the 24th Febru- 
ary. After a further delay of nearly a fortnight, the Dead Assistant sent 
the following letter : — 

“ No. 40. 

“ 19 th May , 1882. 

11 C. Vansittart , Esquire, Secretary and Manager , West Hopetown Tea Co. t Limited, 

SIR, 1*^ reply to your No. 185, dated 8th ultimo, I have the honor to point out 
that you have paid Rs. 70 too much on aocount of registration fees. The capital of 
your Company is Rs. 3,00,000. The fees payable by you are as follows, calculated 
according to Table B of Act X of 1866 : — 

For the first Rs. 20,000 

Above Rs. 20,000 up to Rs. 50.000, Rs. 20 for each Rs. 10,000 

Above Rs. 50,000 up to Rs. 1,00,000, Rs. 5 for each Rs. 10,000 

Above Rs. 1,00,000, Re. 1 for each Rs. 10,000 


Total 


For registering articles of association 
For certificate of registration 


Total 


Rs. 

40 

60 

25 

20 


145 


5 

5 


155 


“ You should apply to the Collector for a refund of Rs. 70. When you have obtained 
the refund, I shall feel obliged by your intimating the fact to me, as until then I shall 
not be able to register the papers sent by you.” 


[353] This letter was signed by both the Head Assistant and the 
Officiating Registrar. On the 23rd June, 1882, the following answer was 
returned : — 
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*' West Hopetown, 

June 23rd, 1882. 

“ To the Registrar, Joint Stock Companies, Allahabad 

“ SIR, — With reference to your No. 40, dated the 19th ultimo, I now beg to advise 
you that the Rs. 70 overpaid has been refunded to me by the Dehra Dun Treasury, 
and I beg to thank you for pointing out the error. 

Yours faithfully, 

O. G. Vansittart, 

Secretary and Manager. 

In reply, the Head Assistant, on the 8th July, 1882, forwarded a certi- 
ficate of registration to the following effect: — 

“In the offioe of the Registrar of Joint Stock Companies, North-Western Provinces 

and Oudh. 

In the matter of the West Hopetown Tea Company , Limited. 

“I do hereby certify that pursuant to Act X of 1866 of the Legislative Counoil of 
India, entitled the Indian Companies Act, memorandum of association and articles of 
association have been this day filed and registered in my office, and that the said Com- 
pany has been duly incorporated, and is a company limited by shares pursuant to the 
provisions of the said Act. 

“ 3rd July , 1882, at Allahabad. 

T. Benson, 

“ Assistant Registrar of Joint Stock Companies , N. W. P. and Oudh.'* 

Clause 3 of the Memorandum of Association, stating the objects for 
which the Company was established, contained the following sub-clause : 

“ (a) To purchase or otherwise acquire and undertake all the business, property and 
liabilities of the West Hopetown Tea Company, Limited (now in liquidation) and of 
any other Company, together with the manufactures, land, buildings, plant, stock-in- 
trade, ohattels and effects used in the said business, and the contracts subsistme in 
relation thereto, and the good-will thereof.” g m 

The following clauses in the articles of association had reference to 
the same subject : — 

“ 4. The Board of Directors may, upon such terms and conditions as they think 
fit, purchase and acquire all the business, property and liabilities of the West Hone 
[3343 town Tea Company, Limited (nowin liquidation), together with the manufac 
tunes, lands, buildings, plant, stock-in-trade, chattels and effects used in the said busi 
ness, and the contracts subsisting in relation thereto, and the good-will thereof 

“ 12. Shares in the Company shall be allotted to such person and in such manner 
as the Directors shall think fit ; but the Directors shall, in pursuance of an agreement 
made with the liquidator of the West Hopetown Tea Company, Limited (now in liqui- 
dation), allot, as therein provided, the number of shares specified in the agreement 4 

1.3. Fully paid up shares taken by the members of the West Hopetown Tea 
Company Limited (now m liquidation), in payment for the business and property &c. 
of the said Company shall, for all purposes, be considered as shares on which the whole 

amount due has been paid in oash ; and no holder of any suoh share shall in respect 
thereof be liable to pay any future sum thereon.” pect 

It was stated at the hearing of the case that an agreement to the 
effect mentioned in olauses 12 and 13, and in conformity with the 
resolution passed by the shareholders of the old Company on the 11th 
and 27th March, 1882, was executed ; but neither the original nor anv 
copy was produced ; no trace of it was to be found at the office of the 
Registrar of Joint Stock Companies ; and it was not stated who were the 
parties to its execution. Apart from the resolutions above referred to, and 
clause 13 of the articles of association, there was no oontract of the kind 
mentioned in s. 28 of the Indian Companies Act, VI of 1882. 

In Maroh, 1886, the principal creditor of the Company the Delhi 
and London Bank, applied, under s. 128 ( d ) of the Act, that the 
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Company should be wound-up, and the application was granted without 
opposition. The winding-up proceedings were initiated in the Court of 
the District Judge of Saharan pur, but were transferred to the High Court 
as already stated (1). Owing to various causes, which need not be 
stated, the list of contributories did not come before the Court for 
settlement until April, 1888. The official liquidator, applying s, 28 of 
Act VI of 1882, entered upon the list all those shareholders who had 
been members of the old Company and who, in exchange for the property 
and business of that Company and in accordance with clause 13 of the 
articles of association of the new Company, had received shares purporting 
to be fully paid up, as having paid nothing upon their shares, and 
[355] as consequently liable to contribute to the Company’s assets to the 
full value of those shares, upon the principle laid down in FothergilV se 
Case (2), Spargo's Case (3), Andress's Case (4), White’s Case (5) Pagin and 
Gill’s Case (6), and other cases decided upon the corresponding s. 25 of 
the English Companies Act of 1867. The shareholders objected that the 
Company must be held to have been incorporated, not under Act VI of 
1882, but under the former Companies Act, X of 1866, which contained 
no provision similar to s. 28 of the Act of 1882, and under which, therefore, 
contracts for the payment of shares otherwise than in cash were valid. 

Mr. A. Strachey , for the official liquidator, contended that at the time 
when the certificate of registration was issued, the 8th July, 1882, Act X 
of 1866 was no longer in force, and that the Registrar had no power to 
grant a certificate under a repealed Act, or otherwise than under Act VI 
of 1882. It could not be said that, prior to the repeal, which took effect 
on the 1st May, 1882. there had been any “ proceedings commenced ” 
within the meaning of s. 6 of the General Clauses Act (I of 1868), so as 
to save the application of Act X of 1866. All that had occurred was that 
an application for registration was made on the 8th April, 1882, but no 
order or action of any kind was taken upon that application until after 
the 1st May, and there was no authority for the proposition that a mere 
application to a public officer, without any action on the part of that officer 
himself, fell within the description of “ proceedings commenced.” The 
nearest case was where some order had actually been passed, prior to the 
repeal, upon such application : Vidya Ram v. Chandra Shekaram (7). No 
action can be taken for the first time under a repealed statute, as 
distinguished from steps consequent upou, and for the purpose of main- 
taining the operation of, action previously taken. A step taken for the 
first time is a separate proceeding. [He also referred to Shivram Uda 
Pam v. Kondiha (8), Patansi Kalianji's Case (9), and P. v. Denton (10). J 

[356] [EDGE, G.J. — According to your argurnent, the proceedings 
could not have commenced until the certificate of registration was granted. 
But that was what determined the proceedings, and cannot be the act 
from which the commencement of the proceedings is to date.] 

We say that the proceedings commenced with the Registrar’s order 
of the 6th May, 1882, directing registration after the refund of the excess 
payment. That was subsequent to the repeal of Act X of 1866. Next, 
the letter of the 23rd June, 1882, from the Secretary and Manager, which 
was written nearly two months after Act VI of 1882 had come into force, at 
a time when the writer knew nothing had yet been done by the Registrar, 


(1) 9 A. 180. (2) 8 Ch. 270. 

(5) 10 Ch. D. 720=12 C.L. D. 511. 
(7) 4 B. 163. (8) 8 B. 340. 


(3) 8 Oh. 407. (4) 8 Oh. D. 126. 

(6) L. R. 6 Ch. D. 681. 

(9) 2 B. 148. (10) 21 L.J, M.C. 208, 
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was substantially a fresh application. If not a fresh application the writer 
mast be presumed to have known that the law had been altered since his 
letter of the 8th April, and his renewal of the application in June was equiva- 
lent to acquiescence in its being governed by the new law. [He referred 
to the observations of Jessel, M. R., in Hasluck v. Pelley ( 1)3 . 

The Hon. T. Conlan, Mr. H. Vansittart , and Mr. J.G. Mullaly , for 
the shareholders, contended that s. 6 of the General Glauses Act was 
applicable, and also s. 2 ( b ) and s. 251 of Act VI of 1882. The certificate 
of registration showed, upon its face, that it was granted under Act X of 
1866, and the resolutions of the 11th and 27th March, 1882, the memo- 
randum and articles of association, all showed a clear intention that the 
Company should be incorporated under Act X of 1866 only. The Registrar 
could have no power, upon an application for incorporation under Act X 
of 1866, to issue a certificate under Act VI of 1882. 

Mr. A. Strachey, in reply. 


JUDGMENT. 


Edge, G. J. — This is an application made on behalf of the liquidator 
of the West Hopetown Tea Company, Limited, now in liquidation, to 
settle a list of contributories, and to place on that list of contributories 
some of the original shareholders and some [357j other shareholders who 
have taken from the original shareholders by assignment or otherwise. A 
Company had been registered under Act XIX of 1857 bearing the same 
name as the present Company. That Company had been registered on or 
about the 13th June, 1860. It was considered advisable for certain bona 
fide reasons which we need not now go into, that the Company which had 
been registered under Act XIX of 1857 should be reconstructed, and that 
the share capital should be divided into shares of smaller amount. On the 
11th March, 1882, the shareholders of the then company accordingly 
resolved to reconstruct the Company, and on the 27th March that resolution 
was confirmed at an extraordinary meeting of the shareholders. The share- 
holders agreed amongst themselves in what proportion the shares of the new 
Company should be allotted, such shares representing the then existing 
interest of the shareholders in the assets of the Company. In pursuance 
of that resolution, a memorandum and articles of association were prepared 
and stamped, and were dated the 8th April, 1882, and on that day were 
forwarded by the Secretary and Manager of the then existing Company to 
the Registrar of Joint Stock Companies at Allahabad for registration. The 
Secretary’s letter was as follows : — 

Dehra Din, 8th April, 1882. 

|| To the Registrar, Joint Stock Companies, Allahabad. 

Sir, I enolose heroin the following papers : — 

„ * 1 ‘ Duly stamped and executed memo and articles of association of the West 

Hopetown Tea Company, Limited. 6 VVes * 

s. 17, A^t'xo a f S 1866 re0 ° ipt ^ R3 ' 225 Paid int ° the Djhfa treasur r* a3 squired under 


“ J. -Treasury receipt, vide my No. 175, dated 1st instant. 
■*^- m uly return the reoeipts to me after you have done with 
certificate of incorporation.” 


them and grant me a 


That application was received by the Registrar in due course of post 
The question then arose in the office of the Registrar as to the amount of 
the stamp whioh should he paid, and ultimately it was ascertained that 
the stamp-fee which had been paid exceeded by Rs. 70 the correct stamD- 
fee, and an order was made on the 6th [358] May, 1882, to refund the 

(1) L. R. 19 Eg. 271. ‘ ” 

9 * 
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excess. The result was that prior to the 1st May, 1882, everything that was 
required to be done by or on behalf of the new Company to obtain its certifi- 
cate of registration under Act X of 1866 was done. They had, in fact, paid 
Us. 70 in excess of the stamp which was required. Owing to delay in the 
office of the Registrar and to no cause for which the applicants for 
registration and grant of certificate could be held responsible, the Com- 
pany was not registered and the certificate was not issued until the 3rd 
July, 1882. On the 3rd July, 1882, the certificate of incorporation was 
issued under the hand of the Assistant Registrar of Joint Stock Com- 
panies of the North-Western Provinces and Oudh. It in terms purported 
to be granted in pursuance of Act X of 1866. 

It is quite clear that the application for registration and for grant of 
certificate was made whilst Act X of 1866 was in force. That application 
was for registration and the grant of a certificate under Act X of 1866 and 
not under the Act of 1882, which came into force on the 1st May in that 
year. The Act which the parties desired the Company to be registered 
under was the Act which was in force at the time when they made the 
application, namely. Act X of 1866, and they never desired or requested 
to be registered under the Act of 1882. If we are to look at the certificate 
itself, it purports to be a certificate of registration under Act X, 1866, and 
not of registration under Act VI of 1882. We can have no doubt that 
the Assistant Registrar in issuing that certificate intended it to be a certi- 
ficate of registration under Act X of 1866. 

The share-holders in the old Company which was registered under 
Act XIX of 1857, as I have said, agreed to transfer their interest in the 
concern to the new Company in consideration of the paid-up shares issued 
to them. No contract in writing was filed with the Registrar of Joint 
Stock Companies under s. 28 of Act VI of 1882 at or before the i 99U ® ° 
such shares. That is admitted on all hands here. The contention before 
us on behalf of the liquidator is that Act X of 1866 having expired on the 
1st May, 1882, the Company must be deemed to have been registered and 
[359] the certificate of registration granted under Act VI of 1882 and 
not under Act X of 1866. If that contention on behalf of the liquidator 
were a good contention in law or in fact, the respondents before us would 
be liable to be placed upon the list of contributories ; on the other hand, 
if that contention fails, it is not contested before us, on behalf of the 
liquidator, that the respondents before us or any of them would be Hah e 
to be placed on the list of contributories in the winding up of the Company. 

It appears to us that in deciding this case we must have regard to 
Act I of 1868. By s. 6 of that Act it is enacted The repeal of any 
Statute, Act, or Regulation, shall not affect anything done or any offence 
committed, or any fine or penalty incurred, or any proceedings commenced 

before the repealing Act shall have come inco operation. 

Act VI of 1882 was, so far as Act X of 18 6 6 was concerned, a repealing 
Act within the meaning of s. 6 of Act I of 1868. It is contended on 
behalf of the liquidator that the application for registration and for a 
certificate of registration to be granted made to the Registrai of Joint Stock 
Companies and received by him whilst Act X of 1866 was in force, was 
not a commencement of proceedings within the meaning of s. 6 of Act I 
of 1868 On behalf of the liquidator it is further contended that no 
nroceeding can be considered to have commenced within the meaning of 
s 6 of Act I of 1863, unless and until an official or judicial order of some 
kind has boon passed! m a proceeding by an executive or j udicial -officer. 
With that contention I do not agree. It appears to me that in ordinary 
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plain English, bhe proceedings for obtaining registration of this new 
Company, and a certificate of registration, had commenced when the 
application together with the memorandum and the articles of association 
Btamped and properly drawn up were received in the office of the Registrar 
in April, 1882. According to the contention on behalf of the liquidator 
there .was no commencement of proceedings at all in this case in the 
ordinary meaning of the term, inasmuch as no official order was made 
on the application until the grant of certificate. The granting of the 
certificate of the registration of the Company which determine [ 360 ] 
the proceedings cannot be the act from which the commencement of 
the proceedings is to date. I am clearly of opinion that the proceedings 
for obtaining registration and a grant of a certificate of such registration of 
the new Company had commenced within the meaning of s. 6 of Act I of 
1868 on the 12th April. 1882, and whilst Act X of 1866 was in force, and 
that s. 6 of Act I of 1868 applies to this case. In this view I am of opinion 
that we should disallow this application which has been made on behalf 
of the liquidator. 

The only question that remains is the question of costs. I am of 
opinion that this is an application which was bona fide made in this 
liquidation, and that it is an application with regard to which we should 
not saddle the official liquidator personally with the payment of costs. 
The reasonable and proper order to be "made is that the costs of each side 
be paid as a first charge out of the estate, and that order we, in disallowing 
the application, make. 

Straight. J. — I am entirely of the same opinion. The application 
for registration was made while Act X of 1866 was in force. It is 
therefore to be inferred that the persons who made that application 
contemplated and desired that the Company should be registered under 
that statute. But for the delay which took place in the registration 
office, the registration would have been granted while the Act under 
which registration had been asked for was in operation, but by reason 
of that delay, the certificate was not granted until that Act was no 
longer in force. Nevertheless the certificate, which was granted on the 
3rd July, was granted, as it expressly states, under Act X of 1866 ; and 
in my opinion, we should not, unless constrained to do so, hold that it 
was granted under Act VT of 1882. I am entirely of the same opinion 
as the learned Chief Justice that, for the reasons he has fully given, not 
only was a proceeding commenced under Act X of 1866, as interpreted 
by s. 6 of the General Clauses Act (I of 1888), but was carried through 
and completed by issue of the registration certificate of the 3rd July, 
1882, in the manner contemplated by that statute. I am of the same 
opinion as regards the question of costs. 

Application rejected. 
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Practice— Contempt of Court— Act XLVof 1860 ( Penal Code), s. 228 —Criminal Procedure 
Code , ss. 480, 537. 

The procedure laid down in s. 480 of the Criminal Procedure Code should be 
strictly followed. The provisions of the section should be applied then and 
there, at any rate before its raising, by the Court in whose view or presence a 
contempt has been committed which it considers should be dealt with under 
s. 480. 


Where a Magistrate in whose presence contempt was committed, took cogni- 
zance of the offence immediately, but, in order to give the accused an opportunity 
of showing cause, postponed his final order for some days, — held that such 
action, though it might be irregular, was not illegal, and, as the accused had not 
been in any way prejudiced, was covered by s. 537 of the Criminal Procedure 
Code. 


Held also that, under the circumstances, it -was doubtful whether there was 
any necessity for the Magistrate to postpone the final order until the accused 
had had an opportunity of showing cause against it, and that he should have 
directed the detention of the accused, and dealt with the matter at once or 
before his rising. 


£F\, 10 C.W.N. 1062 = 4 C.L.J. 415 (417).] 



The petitioner in this case was convicted by the Deputy Magistrate 
of Allahabad of contempt of court under s. 480 of the Criminal Procedure 
Code, and sentenced to a fine of Rs. 50, or, in default, one week’s simple 
imprisonment. He was a mukhtar, and on the 1st August , 18 88, was 
conducting the case of an accused person then being tried by the Magistrate 
for an offence punishable under s. 9 of Act XII of 1882. During the 
argument in the case, the petitioner appeared to have lost his temper with 
the Inspector of the Customs Department, who was prosecuting on behalf 
of the Crown, and spoke to him in such a way that the Magistrate inter- 
posed and checked him. He then repeatedly said excitedly, “Produce it, 
produce it,” i.e ., produce the law on the subject, and continued to argue the 
case in an excited manner. The Magistrate having observed that any rea- 
sonable argument would receive due attention, the petitioner replied, 
“ Perhaps, perhaps,” in a manner implying a doubt of the Court’s impar- 
tiality. After continuing for some time, the Magistrate desired him to 
address the Court in a pro- [362] per manner and to desist from talking 
nonsense (** behuda guftagu ”) or further measures would be taken with him. 
To this the petitioner replied/ 4 Bahut sc adalat roz ate hain ” — many a 
Court comes every day. The Magistrate thereupon made a note of the 
expression used, and requested the petitioner to explain what he meant by 
it, but he declined to reply on the ground that no formal proceeding had 
been drawn up. He also refused to sign his statement to this effect. 
The Magistrate then prepared a proceeding embodying the facts^just 
stated and while this was being done the petitioner lefc the Oourt/and, 
t houg h — Se&VclIefl~I or, could not bedound up _to the tim e when the Cour t 
roleT — Next ' T tSy~~tthe~!2nd August) he applied for a copy of the procee3- 
in rt before giving his reply. The Magistrate declined to grant a copy, 
and, on the next day, the reply was filed. On the 6th August the 


* Criminal Revision, No. 33 of 1889. 
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petitioner applied td have the proceedings stayed until he could apply for a 
transfer under the provisions of ss. 526 and 526-A of the Criminal 
Procedure Code. The Magistrate declined to stay proceedings, and, on 
the 9th August, proceeded to convict and sentence the petitioner as above 
stated. 

The petitioner appealed to the Sessions Judge, who dismissed the 
appeal and confirmed the conviction and sentence. It was contended on 
behalf of the appellant that the Magistrate could not legally call upon him 
to reply until a formal proceeding had been recorded, that he did not refuse 
to sign the statement which he had made, that he did not leave the 
Magistrate’s Court or conceal himself, that the Magistrate had taken 
evidence against him in his absence, that the Magistrate ought not to have 
refused to stay proceedings, that, under s. 480 of the Criminal Procedure 
Code, the Magistrate was bound to pass sentence on the day when the 
offence was co mm itted, and that the offence was committed under provoca- 
tion. In the course of his judgment the Sessions Judge observed : — 

“ The Magistrate was not, in my judgment, bound to pass sentence on 
the same day. He was bound to t ake cognizance of the matt er the same 
day, and did so. He would have been justified in taking tim e i . t *> ^nn^id^i 
the sentence if the appellant had replied, [363] and it was desirable that 
he should not pass his order in the heat of the moment. The appellant’s 
refusal to file a reply put him in a difficulty. I do not know that he was 
called upon to wait for a reply, but there was nothing illegal in doing so, 
and the ag gused was clearly not prejudiced by that cours e. It is argued 
that the Magistrate ought, when the matter was not or could not be con- 
cluded in one day, to have proceeded according to s. 482 of the Criminal 
Procedure Code. But a Court is required to resort to the provisions of that 
section only when it considers that the person accused should be imprison- 
ed otherwise than in default of payment of fine. It is not open to the 
accused to force a Court to have recourse to those provisions by refusin'* 

or delaying to reply I feel no doubt that the words and bearing and 

the whole attitude of the appellant were insolent and disrespectful from 
~ the beginning. He disregarded the Court’s admonition to urge his point 
with less heat and excitement, implied an offensive doubt as to the Court’s 
impartiality, and said finally (using his own version of what he said). 
Many Courts have come and gone. ” words of obviously disrespectful 
import, implying that he had seen a good many Courts come and go, and 
that therefore he was not particularly impressed by the dignity of the 
particular Court before which he stood. The appellant was no doubt guilty 
of a gross and continuous contempt of Court.” 

The petitioner applied to the High Court for revision of the orders of 
the Magistrate and the Sessions Judge. The first ground stated in the 
petition for revision was, “Because the learned Magistrate not having elect- 
ed to follow the procedure laid down by s. 480 of the Criminal Procedure 

Code, the conviction and the sentence passed upon the petitioner 
are illegal.” 

Mr. IF. M. Colvin , for the petitioner. 

The Public Prosecutor (Mr. O. E . A. Ross), for the Crown. 

JUDGMENT. 

STRAIGHT, J.— —In ipy opinion the first ground taken for revision, 
though it has some force in it and has deserved consideration, cannot pre- 
vail. 
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1889 [ 364 ] I agree with Mr. Colvin , that the provisions of s. 480 of the 

April 1 . Criminal Procedure Code were intended to be applied then and there , or at 

any rate before its rising by the Court in whose view or presence a contempt 
CRIMINAL has been committed, which it considers could be properly and adequately 
Bevi- dealt with under that section, and that they did not ordinarily contemplate 
SIONAL. such action as was adopted by the Deputy Magistrate in the present case. 

But while it may be his procedure was irregular, to pronounce it illegal is 

11 A. 361= quite another thing, and knowing as I do the difficulty native magisterial 
9 A. W.N. officers must necessarily at times be placed in to preserve order in their 
(1889) 128= Courts, I should not be disposed to take that view unless coerced to do so by 
13 Ind. Jur. the terms of the statute. It is perfectly clear that the postponement of his 

477. final orders in the matter was adopted by the Deputy Magistrate for the pur- 
pose of affording the petitioner an opportunity of showing cause why such 
order should not be made, though I doubt if under the circumstances disclos- 
ed there was any necessity for the Deputy Magistrate to take that course. 
Anyhow I cannot hold that the petitioner in any way was prejudiced by 
the Deputy Magistrate’s action, and as I think at most it amounted to no 
more than an irregularity of procedure, I think it was cured by s.537 of the 
Criminal Procedure Code. The first ground for revision therefore fails^ 
I may add, however, that Courts when resorting to a use of s. 480 of the 
Criminal Procedure Code would do well to strictly follow the procedure 
therein laid down. Had the Deputy Magistrate in the present instance 
directed the detention of the petitioner and dealt with the matter at once or 
before his rising, this application would probably have never been made. 
Upon the findings of fact recorded by the learned Judge in appeal which I 
must accept, and the statement of what actually occurred as recorded by the 
Deputy Magistrate, I cannot say that there was no contempt of the kind 
covered by s. 228 of the Penal Code, at any rate in the nature of prolong- 
ed and offensive interruption to the Magistrate’s getting on with the case 
he was engaged in trying. I cannot, however, help thinking that the in- 
cident was inflamed somewhat by the unfortunate remark of the Deputy 
Magistrate in the course of which the word “ bchuda” was used, with what 
[365] context is not quite clear. At the same time the petitioner would 
have been better advised when time was given him for reflection, had he 
apologised and expressed his regret for any apparent, but as he maintain- 
ed not intended, discourtesy or interruption to the Court. Looking to all 
the circumstances, I decline to disturb the order of the learned Judge con- 
firming that of the Deputy Magistrate, but as I do not regard the conduct 
of the petitioner as of a very gross or serious character, I reduce the fine 
to Bs. 20, or, in default, one day’s simple imprisonment. If realized, the 
difference between that and the Bs. 50 fine inflicted will be returned. 

Conviction affirmed , sentence varied . 
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APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 


DuiDAB Fatima ( Plaintiff ) v. Narain Das and another (Defendants)** 

[27th April, 1889.] 

Court-fee — Suit to obtain a declaratory decree — Suit to set aside a summary order — ■ 

Consequential relief — Prayer to have property released from attachment — Act . VII of 

1870 (Court Pees Act), sch ii, No 17 (i) and (ii). 

• % • 

Held that the court-fee payable on the plaint and memorandum of appeal in a 
suit under s. 283 of the Civil Procedure Code praying (a) for a declaration of 
right to certain property, and (6) that the said property might be released (from 
attachment in execution of a decree, was Rs. 10 in respect of each of the reliefs 
prayed. 

[R., 12 A. 129 (162) ; 14 M. 23 (24, 25)1; 31 C. 511 (512) ; U.B. R (1897— 1901) at p. 359; 
1 Ii.B.R. 1 (3); Cons.. 16 A. 308 (312) = 14 A.W.N. 109.3 

This was a reference by the Officiating Registrar as taxing-officer of 
the High Court, under s. 5 of the .Court-fees Act (VII of 1870), The 
order of reference was as follows : — 

“ In this case there seem to Ido two prayers : — 

“ ( a ) For a declaration of right to certain property. 

“ ( b ) That the said property may be released from attachment. 

“ The former taxing-officer held that consequential relief was sought, 
and that therefore an ad valorem stamp was due. The [3663 appellant’s 
counsel has drawn my attention to the following rulings. 

“ Fatima Begam v. Suhhram (l). 

“ Manraj Kuari v. Maharajah Badha Prasad Singh (2). 

“ In both these cases the prayer was formally to set aside an order 
passed on an objection to an attachment, and it 'was held that this came 
under sch. ii, art. 17 of the Court-fees Act and should bear a Rs. 10 

latter of these two cases, however, shows that the additional 
prayer cannot be treated as mere surplusage, but must be stamped or 
considered in the valuing in accordance with its nature. 

“ In this case it will be observed that the form of the prayer is some- 
what different ; it is not to set aside an order, but to release the property. 
The result in each case would doubtless be the same, but the formal 
prayer is different. 

“ In the Full Bench ruling of Ram Prasad v. Sukhdai (3) a prayer 
that property “ be exempted from sale” was held to involve consequential 
relief and an ad valorem fee. 

This case seems analogous- to the present one, and were it not for 
a Bombay case to which I will refer, I should clearly hold with 
Mr- Thomson that the consequential relief was sought. 

“ The case however of Dayachand Nemchand v . Hemchand DJiaram- 
chand (4) gives some ground for supposing that the actual result, not the 
wording of the prayer, is to bo considered. Thus a prayer to restore an 
attachment is- held to be stamped as a suit to set aside a summary order. 

If the Court-foes Act, as a fiscal Act, is to bo construed as far as 
possible in favour of the subject, it might be held as indicated by the 

* . Miscellaneous Application in S, A. No. 259 of 1888. 

(Ifa A.341. (!) 9 A. 466. (3) 2 A. 720. (4) 4 B. 515. 
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Bombay ruling that where there has been an attachment and an unsuccessful 
objection followed by a regular suit under s. 283 of the Civil Procedure 
Code, that suit however worded is one to set [ 367 ] aside a summary 
order, in other words, that the result, not the formal wording of the 
suit, should be considered. 

“ If consequential relief be deemed as prayed for, the deficiency is 
Rs. 70 x 3 — 210. 

“ If a declaratory decree plus an order to set aside a summary order is 
deemed as prayed for, the deficiency is Rs. 10 x 3 = 30. 

“ As it is important to have a clear ruling, and I am inclined to think 
there is much to be said in favour of the latter view, I refer the question 
to the Court.” 

The case came before Brodhurst, J., who referred it to a Division 
Bench. 

Mr. Hctmidullah , for the appellant. 

OPINION. 

Straight and Tyrrell, JJ. — A court-fee of Rs. 10 must be paid in 
respect of each of the reliefs prayed. 

11 A. 367 = 9 A.W.N. (1889) 140. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Mahniood . 


Umda and OTHERS {Defendants) v . Umrao BEGAM {Plaintiff ) .* 

[11th December, 1888.] 

Mortgage , usufructuary— Suit for sale by usufructuary mortgagee — Suit not maintain- 
able — Act IV of 1882 ( Transfer of Property Act), s. 67 ( a). 

Under s. 67 (a) of the Transfer of Property Act (IV of 1882), a usufructuary 
mortgagee whose possession has not been disturbed cannot maintain a suit either 
for foreclosure or for sale on non-payment of the mortgage-money. Chowdhri 
Umrao Singh v. The Collector of Moradabad (1) Dulli v. Bahadur (2), Ganesh 
Kooer v. Deedar Buksh{ 3), Venkatasami v. Subramanya (4), and Jhabbu Ram v 
Girdhari Singh (5) referred to. ' 


£F., 24 C. 677 (680, 681); R., 12 A.W.N. 66; 4 L. B. R. 222 (224).] 

THE facts of this case were as follows: — 

One Musammat Khanam Jan executed a usufructuary mort^a^e of a 
house in favour of one Inaitullah Khan for a sum of [ 368 ] Rs. 300 repay- 
able after four years. The mortgage was executed on the 25th September, 
1874, and under its terms the mortgagee, was placed in possession. The 
mortgagee Inaitullah, on the 11th November, 1875, executed a deed of 
mortgage whereby he sub-mortgaged his mortgagee’s rights in lieu of Rs.300 
for a term of two years, ten months and twelve days, at the end of which 
the money borrowed was to be repayable. The second mortgage was exe- 
cuted in favour of Muzaffer Khan, who was no party to this litigation. 

The aforesaid Muzaflav Khan by a sale-deed executed on°the 19th 
December, 1878, conveyed his rights under the deed of t he 11th November, 

Khan. Subordinate Judge of Moradabad, dated the 2nd De«mber 1886 

1836.“ °‘ MlUWi HU3am Kh8Q ' Munsif ° f Moradabrd mb d e aied the Mth Ausu^ 

(1) S* 15* A# N. w. P*» 1859, p* 13. . *'(2) N# W p tt p p efc 

(3) N.W.P.H.C.R. 1873, p. 128. ,4) S' fa. (6) 6. A.f 9 ' 8 . 

$<>2 
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1875, to~His wife, Musammat Umrao Begam, who was the plaintiff- 
respondent m the present ease. 

The original mortgagor, Musammat Khanam Jan, had a brother 
namedSadik Ali, and on her death the equity of redemption descended 
by inheritance upon the aforesaid Sadik Ali. After the demise of Mus- 
ammat Khanam Jan, Sadik Ali executed a sale-deed of his equity of re- 
demption in favour of the ladies, Musammats Umda and Imtiazan. This 
was done on the 5th January, 1886. 


The present suit was instituted by Musammat Umrao Begam with 
the object of recovering the mortgage-money by bringing the property to 
sale, and it was based upon the sub-mortgage of the 11th November, 1875, 
and also the terms of the original usufructuary mortgage of the 25th Sep- 
tember, 1874. The defendants were Musammat Umda, and Musammat 
Akbari and Piare Khan, the heirs and representatives of Musammat 


Imtiazan. 


The suit was defended upon various grounds, but those grounds were 
disallowed by both the Courts below, and those Courts decreed the claim 
for recovery of the money by bringing the property to sale in default of 
payment within one month. 

The defendants appealed to the High Court. The questions raised by 
the grounds stated in the memorandum of appeal were (1), whether the 
usufructuary mortgage of the 25th September, [369] 1874, could be so 
enforced as to bring the property to sale, and (2) if so, whether with refe- 
rence to the terms of the sub-mortgage of the 11th November, 1875, under 
which the plaintiff claimed as sub -mortgagee, she was entitled to maintain 
such a suit ? * 
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Munshi Madho Prasad , for the appellants. 

Munshi Kashi Prasad and Mir Zahur Husain , for the respondent. 

Brodhurst and Mahmood, JJ. (after stating the facts, as above, 
continued) — We have heard the learned pleaders for the parties upon both 
these points, but we are of opinion that the answer to the first point is 
sufficient for dismissal of the suit. Reading the terms of the original 
Hindustani of the mortgage-deed of the 25th September, 1874, which is 
the origin of the title asserted by the plaintiff, it seems to us perfectly 
clear that the deed is an ordinary deed of rahn-bil-kubz t that is to say, a 
deed of usufructuary mortgage involving possession of the mortgagee as 
the method and form of the security given to him for the loan advanced 
by him to the mortgagor. Further, it is admitted before us that under 
the terms of that document possession was actually given to the original 
mortgagee, Inaitullah Khan, under whom Mussammat Umrao Begam 
claims to have the mortgagee’s rights. There is no allegation that either 
the original mortgagee, Inaitullah Khan, or his sub-mortgagee, Muzaffar 
Khan, or the present plaintiff, Musammat Umrao Begam, have ever been 
unlawfully disturbed in their possession of the mortgaged house. 

There is no contention of this kind, and what we have to consider 
is the question whether, under such circumstances, the plaintiff, even if 
she represented all the rights of the original mortgagee, Inaitullah Khan, 
could maintain such an action, which practically is a suit to secure a 
remedy such as that which appertains to an ordinary hypothecation, and 
is not contemplated by the relation created by usufructuary mortgage. 

* This portion, though given in the statement of facts, forms part and paroel of 
the judgment of the Oourt. 
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In considering this question we have been referred by Mr. Madho 
Prasad for the appellants to a ruling of the la te Sadar Diwani £ 370 ] Adalat, 
N. W. P., in Choiudhri Umrao Singh v. The Collector of Moradabad (1) 
and also to a ruling of a Division Bench of this Court in Dulli v. 
Bahadur (2). In the latter of these two cases it was held that “ a suit 
on a deed of usufructuary mortgage to bring the property to sale for the 
realization of the amount due under the deed, where the property was 
not hypothecated in the deed to secure the debt, was unmaintainable.” 

The case was decided by Pearson and Spankie, JJ., and is mainly 
relied upon by Mr. Madho Prasad for the defendants-appellants. On 
the other hand, Mr. Kashi Prasad for the respondents relies upon another 
Division Bench ruling of this Court in Ranee Ganesh Kooer v. Deedar 
Buksh (3) and also on a ruling of the Madras High Court in Venkatasami 
v. Subramanya (4) and relying upon these judgments the learned pleader 
urges that even a usufructuary mortgagee in possession of the mortgaged 
property, without such possession being in any manner disturbed by the 
mortgagor, is entitled after the expiry of the period for which the money 
was borrowed, namely, the time of the mortgage, to recover such money 
by an action such as this, namely, an action which aims at recovery of 
money by bringing the mortgaged property to sale, much in the same 
manner as in the case of a hypothecation or simple mortgage as defined 
in clause {b), s. 58 of the Transfer of Property Act, IV of 1882. 

In dealing with the contention urged before us, we do not think it is 
necessary for us to enter into any minute discussion as to the various reasons 
upon which the rulings which have been cited before us proceed. We are 
of opinion that whatever conflict of decision there may have existed, even if 
such conflict is understood to have existed, the law as embodied in s. 67 of 
the Transfer of Property Act represents the old law as it stood before the 
enactment came into force, and further that, even if the enactment itself 
is to be taken as representing that which the statute has enacted, the 
provisions of that statute are applicable to this case. Mr. Kashi [ 371 ] 
Prasad has indeed urged that the original mortgage in the case being 
dated the 25th September, 1874, and the sub-mortgage of the 11th 
November, 1875, being also anterior to the passing of the Transfer of 
Property Act, IV of 1882, that enactment has no bearing upon the fate of 
the decision of this case. 


It seems to us that the contention so addressed is analogous in princi- 
ple to that which a Full Bench of this Court had to consider in Ganga 
Sahai v. Kishen Sahai (5), where the learned Judges went fully into the 
consideration of the various sections, of which the most important is the 
effect of the saving clause in s. 2 of the Transfer of Property Act. The 
effect of the decision was that the learned Judges held that where a mort- 
gage is to be enforced, after the coming into force of the Transfer of Pro- 
perty Act, IV of 1882, whether such mortgage was anterior to such enact- 
ment or not, the date of deciding whether such enactment applies or not 
is the date of the suit and not the date of the mortgage This 
view was adopted by a Full Bench of the Calcutta High Cou?t Tn’ Bhnhn 
Sundari Debt v Rakhal Chander Bose (6), and the broad effect of these 
rulings is that, although a mortg ig , may be anterior to the passing of the 
Tiansfei of Propel ty Act, yet when a person cotnes into Court and claims 


(1) S. D. A. N. W. P. 1859, p. 131. 
(3) N. W. P. H. C. R. 1873, p. 128. 
(5) 6 A. 262. 


( <i> n M. 88 H - CR ' 1875 ' p - 65 - 

(6) 12 C. 593. 
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remedy under a mortgage, the new procedure of the enactment would apply. 
We are, therefore, of opinion that s. 67 (a) of the Transfer of Property 
Act is applicable to the case, namely, that, even if the plaintiff is entitled 
to fall back upon the terms of the original mortgage of the 25th September, 
1874, the mortgage being of a usufructuary character, she has no right to 
come into Court when her possession remained undisturbed, to claim 
either foreclosure or sale such as that she asks for in this action. In 
reference to this point we may refer also to the ratio decidendi of a ruling 
of this Court in Jhabbu Ram v. Girdhari Singh (1), to which case one 
of us was a party, and where the question was considered as to the 
circumstances under which a usufructuary mortgagee could sue for 
recovery of the mortgage-money. The case is not on all fours with the 
present case, and need not be considered further than by saying [372] 
that it fully recognises the law to be that the usufructuary mortgagee 
cannot, whilst his possession remains undisturbed, convert such usufruc- 
tuary mortgage into hypothecation, or seek foreclosure or sale by an action 
such as this. 

We are, therefore, of opinion that the suit and the relief prayed for 
in it were unmaintainable, and that the Courts below should have 
dismissed the suit altogether. 

This view renders it unnecessary for us to consider the second point 
which has been pressed before us by Mr. Madho Prasad , namely, whether 
or not a sub-mortgagee, such as the present plaintiff, may possibly be 
under the terms of the deed of the 11th November, 1875, could, in any 
case, be entitled to maintain such an action. We are anxious to say 
that we express no opinion upon the matter, and because, taking the case 
on behalf of the respondent, she has no right for maintaining an action 
for bringing the property to sale. 

For these reasons we decree the appeal, and setting aside the decrees 
of both the Courts below, dismiss the suit in toto with costs in all the 
Courts. Appeal allowed. 
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APPELLATE CIVIL. 
Before Mr. Justice Straight , 


Girdhari and others ( Decree-holders ) v. Sital prasad 
(Judgment- Debtor)* [23rd January 1889.] 


Limitation —Execution of decree — Sale in execution set aside — Application by purchaser 
for refund of purchase-money —Accrual of right to apply— Civil Procedure Code 
s. 815 — Act XV of 1877 (Limitation Act), sch. ii. No. 178. 


A suit by a judgment-debtor whose sir land had been sold in execution of a decree 
to have the sale declared void and illegal, on the ground that the sir was incapable of 
sale, was deoreed on appeal by the High Court on the 13th June, 1884. On the 11th 

June, 1887, the purchaser at the sale applied, under s. 315 of the Civil Procedure Code 
for a refund of the purohase-money. * 

Held that the limitation applicable was that provided by art. 178 of sch. ii of the 
Limitation Aot (XV of 1877); that fcho right to apply accrued on the passing of [3731 the 
High Court's decree, and the application was therefore not barred by limitation ; but 


•Second Appeal No. 357 of 1888 from a decree of Maulvi 8hah Ahmad-ullah 
Su b °c<Iin*ta of Mtmpari. dated the 22nd December. 1887. confirming a decree of 

Manihi Gircaj fviahor Dutt, Muuiil of Etah, dated the 5th November, 1887. 

(1) 6 A. 298. 
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that looking to the great delay there had been on the part of the applicant, he should 
not be allowed any costs. 

£R.— 12 C.P.L.R. 49 (51).] 

The facts of this case are stated in the judgment of the Court. 
Munshi Juala Prasad , for the appellants. 

Munshi Sukh Ram , for the respondent. 


11 A. 372 = 
9 A.W.N. 
(1889) 113. 


JUDGMENT. 

STRAIGHT, J. — This is a second appeal in execution from an order of 
the Subordinate Judge of Mainpuri, dated the 22nd December, 1887, in 
affirmance of an order of the Munsif of Etah made in reference to an 
application of the appellants for a refund of certain purchase-moneys, 
which they had paid in execution of a decree. It appears that one Ram 
Gopal held a decree against one Khiali Ram, and in execution of that 
decree the decree-holder first of all brought to sale the zaraindari rights 
of Khiali Ram in the particular village. The proceeds of that sale were 
insufficient to fully satisfy the decree ; and on a subsequent date the 
rights and interests of Khiali Ram in the sir attaching to his zamindari 
were put up for sale and purchased by Girdhari, Kallu and Kundan, the 
appellants, on the 21st November, 1881, and the sale was confirmed in 
their favour. Subsequently Khiali brought a suit in the Civil Court to 
have it declared that the sir rights purchased by the appellants were 
incapable of sale under the law, and that they had bought no more than a 
bag of wind. He succeeded in the first Court, which apparently made 
some order in its decree directing a return to the appellants, who were 
defendants in that suit, of the purchase-money paid in respect of the sale 
which was declared to be a void sale. Ultimately the case came in second 
appeal to this Court before my brothers Oldfield and Brodhurst ; and on 
the 13fch June, 1884, they passed a decree sustaining the decision of the 
first Court declaring the sale to be void and illegal ; but they modi- 
fied the decision of the first Court in so far as it directed in execution 
of that decree the return of the purchase-money to the appellants. 
On the 11th June, 1887, the appellants applied under s. 315 of the 
Civil Procedure Code to the Court which passed the original decree 
against Khiali Ram and ordered the sale of the 21st November 1881 
[ 375 ] for the refund of the purchase-money, which they had paid for the 
sir right. It may also be mentioned that the appellants had then instituted 
a suit to recover from the decree-holder the amount of the purchase-money 
paid by them, but that suit was, so T am informed, dismissed upon the 
ground that it was not maintainable, because the remedy provided by law 
was by an application in the execution department. 

The question now is, what article of the limitation law is applicable 
to the present application for refund. Certainly not art. 172, because that 
is concerned with the application to set aside the sale on a particular 
ground, which this application is not. There is no other article that I can 
find in terms specifically applicable ; it therefore seems to me that it falls 
within the general category provided for by ait. 178, and that limitation 
must be taken to count from the date the appellants had accrued to them 
a right to make their present application. I think in this case I am taking 
a reasonable view when I say that until it was specifically declared by this 
Court in affirmance of the decision of the lower Courts that the sale of the 
21st November, 1881, passed no saleable interest to the appellants— the 
auction-purchasers at a sale at that date,— it cannot be said that a right 
to apply tor a refund accrued to them. 
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Under these oiroumstanoes I do not think that the application of the 
appellants of the 11th June, 1887, was barred by time, and accordingly 
reversing the decisions of the Courts below, I direct that the Munsif of 
Utah restore this application to his file of pending applications and dispose 
of it according to law. But looking to the very great delay that there has 
been on the part of these appellants, and to the fact that they waited till 
within two days of the expiry of the three years from the date of the 
decision of this Court, I should certainly not allow them any costs in this 
matter. Bach party will pay their own costs. Appeal allowed. 
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[375] APPELLATE CIVIL. 

Before Sir John Edge , Kt. y Chief Justice , and Mr. Justice Tyrrell. 


Banno Bibi and others ( Petitioners ) v. Mehdi Husain and 
others ( Opposite pay ties)/' [16th February 1889.] 

Practice — Letters Patent, N.W.P. , s. 10— Appeal from single Judge — “ Judgment ” — Jn- 
terlocutory order — Order refusing leave to appeal in forma pauperis — Civil Procedure 
Code , ss. 588, 591, 632. 

Under ss. 588 and 591 of the Civil Procedure Code, no appeal lies, under s. 10 
of the Letters Patent for the High Court for the North-Western Provinces, from 
an order of a single Judge refusing an application for leave to appeal in forma 
pauperis. Achaya v. Ratnavelu (1) and in re Rajagopal (2) followed. Hurrish 
Chunder Chowdhry v. Kali Sunderi Debi (3) distinguished. 

[N.F., — 26 C. 361 (367, 375) ; F.,— 20 M. !407 (410) ; R.,— 14 A. 226 (F.B.) = 12 A.W. 
N. 14, 17 A. 438 = 15 A.W.N. 89; 22 M. 68 (F.B.)=8 M.L.J, 231 J 

The facts of this case are sufficiently stated in the judgment of 
Edge, C. J. 

Pandit Moti Lai Nehru , for the appellants. 

Mr. W. M. Colvin . for the respondents. 

JUDGMENT. 

EDGE, C. J. — This is an appeal under s. 10 of the Letters Patent 
from an order of our brother Straight refusing an application for leave to 
appeal in forma pauperis. Mr. Colvin on behalf of the respondent has 
taken a preliminary objection that the appeal will not lie. Ordinarily, and 
unless there is something in the Code of Civil Procedure to take away the 
appeal, an appeal lies under s. 10 of the Letters Patent from a judgment, 
or order, not being a sentence or order passed or made in a criminal trial 
of one Judge of this Court. On behalf of the appellant Mr. Moti Lai has 
oited a judgment of the Privy Council in Hurrish Chunder Chowdhry v. 
Kali Sunderi Debi (3) and he has referred more particularly to a passage 
at p. 494, where it is said — “ It only remains to observe that their Lord- 
ships do not think that s. 588 of Act X of 1877, which has the effect of 
restricting certain appeals, applies to such a case as this, where the appeal 
is from of one of the Judges of the Court to the full Court. ” I do not 
understand their Lordships there to have held that s. 588 of the Civil Pro- 
cedure Code does not apply at all to appeals attempted to be brought to 
the Full Court, from an order passed by a Judge of the Court. I think 

“Appeal No. 25 of 1888 under s. 10, Letters Patent. 

(1) 9 M. 253. (2) 9 M. 447. (3) 9 C. 482. 
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[376] they were restricting their observations to the ease before them. 
In that case the question arose from a so-called order of Pontifex, J., in 
respect of an order of the Privy Council for execution. Mr. Justice 
Pontifex considered that the decree as it then stood was not susceptible 
of execution, and refused to transmit the decree to the Court below. An 
appeal was preferred under s. 15 of the Letters Patent of the Calcutta 
High Court. Two of the Judges of that Court differed from the Chief 
Justice ; the Chief Justice thinking that Mr. Justice Pontifex’s order was 
merely ministerial, and the other two Judges apparently thinking that 
his proceeding was more than ministerial. Mr. Justice Mitter pointed 
out that Pontifex, J., ought to have acted under s. 244 of Act X of 1877. 

Those two Judges considered that an appeal lay under s. 15, Letters 
Patent. 

With regard to that case my observation is this, that apparently Mr. 
Justice Mitter considered that Mr. Justice Pontifex must have taken action 
or ought to have acted under s. 244 or 245 of the then Code. If Mr. Justice 
Pontifex was acting under those sections, it was quite obvious that an 
appeal would lie. If he was not acting under those execution sections of 
the Code, but under s. 610 of the Code, I have difficulty in seeing how 
s. 588, Civil Procedure Code, could have applied to what he did. The term 
“ an order ” as defined in the present Code of 1882 would hardly be appli- 
cable to any direction which the Judge might give under s. 610, Civil 
Procedure Code. In the present Code an order is defined as “ the formal 

expression of any decision of a Civil Court which is not a decree as above 
defined.” 

As I understand it, under s. 610, all that a Judge has to do is to 
transmit the decree and give such direction as may be required, &c. I come 
to the conclusion that the case in the Privy Council does not apply to this 
case. On the other band, we have two cases in the Indian Law Reports, 
9 Madras, which I think bear directly on the present case. 

The first of those cases is Achaya v. Ratnavclu (1) in which Mr 
Justice Mutbusawmi Ayyar, in a very careful and elaborate judgment 

[377] shows how the Code of Civil Procedure has affected s. 15 of the 
Letters Patent. The next, case is in re Rajagopal and others (2) in which 
the present Chief Justice and Mr. Justice Parker held that an order 
passed under s. 592 of the Code of Civil Procedure, rejecting an appli- 
cation to appeal as a pauper, is not appealable. That was an appeal from 
an order of one of the Judges of that Court, who rejected an application 
to appeal as a pauper. In my opinion the correct view of the law as 
applicable to such cases is to be found in the two cases of the Indian Law 
Reports, 9 Madras, and is a view which we ought to follow I mav 
observe that considerable difference exists between s. 588 of the nr^nt 
Code and s. 588 of Act X of 1877 which was the Act under consideration 
m the case before the Judical Committee. In my opinion this appeal 
should be dismissed with costs. 

Tyrrell, J. — I am entirely of the same opinion (3). 

Appeal dismissed. 

(1) 9 M. 253. (2) 9 M 447 "" 

(3) This appears to be the first decision of this High Court ' lln nn , 

591 and G32 of the. Civil Procedure Code, on s 10 of the T S ^ % ° f J 3 ' 588 ‘ 

High Courts, a similar construction has been' placed on PateQt - In the other 

their Letters Patent. The following cases were decided when t h^n**? 0 ™** ° lauses o£ 
of 1859 was in force, s. 3C3cf which prohibited anneals f,™ ProcedurB Code 
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[378] APPELLATE CIVIL. 

Before Sir John Edge , Kt. % Chief Justice, and Mr. Justice Tyrrell. 


Khairati Ijad (Petitioner) v. The Secretary of State for India 
in Council (Opposite party.)* [21st Eebruary, 1889.] 

Act X of 1870 (Land Acquisition Act) s. 55 — Part of property acquired for public purposes 

Owner desiring that the whole shall be acquired — Right of oumer not restricted to small 
or confined areas — Convenience of owner not the test. 

The Local Government having appropriated for publio purposes under the Land 
Acquisition Act (X of 1870) some of the out-houses attached to a dwelling-house, 
and part of the compound in whioh they were situate, without taking the house 
with its other, out-houses or appurtenances or the rest of the compound, the 
owner objected, under s. 55 of the Act, that the Government should take the 
whole of such property or none. 

Held, applying to s. 55 the interpretation placed by the Courts in England 
upon the corresponding s. 92 of the Land Clauses Consolidation Aot (8 & 9 Vic., 
c. 18), that the section was applicable, and the objection must be allowed. Qros- 
venor v. The Hampstead Junction Railway Company (1) Cole v. The West London 
and Crystal Palace Railway Company (2), and King v. The Wycombe Railway 
Company (3) referred to. 

Held, also that the rule was not in England restricted to small or confined 
areas, and that the test was not whether the part appropriated could be severed 
from the rest of the property without inconvenience to the owner. 

[R. 27 M. 350 (354); 9 O.C. 311 (313, 314) ; 7 Ind. Cas. 436 (441); D., 30 A. 176 (178)= A* 
W.N. (1908) 63 = 6 A.L.J. 166.] 

This appeal arose oufc of a reference by the Collector of Meerut to the 
District Judge, under s. 15 of the Land Acquisition Act (X of 1870). 

Certain buildings were appropriated by Government for the purposes 
of a railway line, in the city of Meerut. The buildings formed out-houses 

of a bungalow in cantonments, standing upon land the property admittedlv 
of the Cantonment Committee. 


^ p P ea !,rS°- 163 of 1887 from a decree of A. Sells, Esq., District Judge of 
Meerut, dated the 27th June, 1877. 6 

(1) 26 Hi. J. N. S. Ch. 731. (2) 28 Ij.J. Ch. 767. (3) 29 L. J. Ch. 462. 

v. NabinKrishni Bose (3 B.L R., O. C.. at p. 117); Raka Bibi v. Kluxja Mahomed 
Umar Khan (4 B.L.R., A. C.. 10); The Justices of the Peace for Calcutta v. The Oriental 
Gf* Company, (8B.L.R., 433); Son&ai v. Ahmedbai Habihai (9 Bom. H. C Ren 398) - 
MowiaBuksh v. KisJien Pertab Sahi (I.L.R.. 1 Calo-. 102); Somasundaram Chetti V 
The Admxnxstrator-General H. L.R., 1 Mad.. 148). The effect of these cases was (a) 
that appeals under the clauses of the other Letters Patent corresponding with s 10 of 
the Letters Patent for this High Court, were treated as subject to the provisions of the 
Code of 1859 generally; (6) that the term ‘ judgment ” in the clauses u odlr oonsidera 
iJPfu WaS unde *® fc ° od “J the sense of a final adjudication or “ decree ” as defined in s 2 

hindfna r nrde b °° f de ' °^ y ™ lin £ in which the term was a PP lj e d in a sense compre- 

hending orders of every description, final or interlocutory and without reference to the 

Sou ’ a (M * a - hc «*>. «■» 

The cases decided (in addition to those mentioned by Edge, C. J.) since the oomincr 
into force of the Code of 1877 and in particular s. 688 making certain fnterl^rf 

n^rZam lf fr V J 5?J S0, ‘ 1 ( *‘. LR ’ 4 Calo « 23 1> J Ebrahim v. Fukhrun- 

2*5*? V Cal°-. 531); Kal% Knsto Paul v. Ramckunder Naq (I.L R 8 

0al ° ’ t 7, V? nd Nav%vaho ° v - Narytamdas Camdas H.L.R., 7 Bom., 5). Their effect 

Lett e e d r^ h % fc ir««^ PPea ^V 0 be that decisioD > to be a “ judgment” within s. 10 of the 
rw»! er l P atent » either must be a “decree” as defined in s. 9 of the present 
Code, or if an order not amounting to a decree, must be one of those specified in s. 688. 
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The compensation offered by the Collector was at one time Rs. 825, 
at another, Rs. 1,717, calculated exclusive of the 15 per cent, to be paid 
under s. 42 of the Act. The owner declined this offer, claiming — 

(1) . With reference to s. 55 of the Act, that Government should 
appropriate the whole of the buildings appertaining to the bungalow, 
[379] including the bungalow itself, and setting the total value at 

Rs. 35,672-15. 

(2) . That, in the event of the liability of Government to take the 
whole not being conceded by the Court, the owner was entitled to a 
sufficient sum to enable him to erect buildings anew, and any other 

amounts that might be held due under s. 24. 

On the 11th May, 1887, the District Judge passed the following 

order ! — * 

“ The land which has been appropriated, 3 bighas 18 biswas 12 bis- 
wansis in extent, forms a portion of a large compound, attached to a house 
within cantonment limits, the land is cantonment land admittedly, and the 
ownership of it vests in the Cantonment Committee. All that belongs to 
the claimant is the buildings upon the land, comprising a pucka house with 
its appurtenant out-houses. The appropriation does not interfere with the 
house itself, this is left at some 25 yards beyond the boundary of the ap- 
propriated land, but includes a portion of the cook-room, the sweeper’s 
house, stables, latrines, some tiled servants’ houses, and a small portion of 
garden, and also an old tomb. 

“ For the claimant it is contended that the whole of the buildings, 
including of course the main residence, must be taken. It is urged that, 
in accordance with rulings of the English Courts (s. 92 of the English 
Act being parallel with s. 55 of Act X of 1870), the appropriation as 
made by the Collector, is the appropriation of ‘ part’ only of a ‘ house’, 
and that accordingly, the owner wishing it, Government is bound to take 
the whole of the buildings or none at all. Special stress is laid upon 
the Court’s remarks in the case of King v. The Wycombe Railway Co. 
(1) (quoted at p. 47 of Ingram’s Law of Compensation), in the case 
of the Government of St. Thomas' Hospital v. Charing Cross Railway 
Co. (quoted as above), and upon the authority also of English Judges, it 
is urged that the ‘test’ to be applied, in order to decide whether these 
buildings are or are not “ part ” of the house, is whether the portions 
acquired would pass on a conveyance of the house as part of the appurte- 
[380] nances. Now, deciding strictly in accordance with the letter of 
this test, unquestionably the buildings now appropriated would form ‘part’ 
of the house. But it must be borne in mind that the circumstances of 
property of this description are different in India from those of property 
of the same kind in England, and especially that in the present case, the 
land itself is not the claimant’s property. In England, such properties 
are as a rule, very limited in extent ; they are compact, and, as a 
rule, all available space is utilized for some special purpose, and the 
taking of any particular portion may be presumed under such conditions 
to place the owner in difficulty, or put him to great inconvenience; and 
in many cases, in England, another test appears to have been applied, viz., 
whether the plot or building to be appropriated is essential to the con- 
venient occupation of the house, or whether, without great inconvenience to 
the owner of the house, it can be severed from the remainder. Unques- 
tionably, the stables and cook-houses and servants’ huts are essential to 


(1) 29 L.J. Ch. 462. 
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the convenience of the occupant of the house ; but I am of opi- 
nion that this fact would not necessarily make it incumbent upon 
Government to appropriate the whole of the buildings in the com- 
pound, unless it is shown that these could not without inconvenience be 
erected elsewhere. These buildings are of small value as compared with 
tbe mam residence, and are usually of a kind readily demolished and as 
readily replaced— and here also the peculiar conditions of the claimant’s 
occupation of the land are entitled to consideration. The land is not his 
own it is simply a temporary loan as it were from Government, given 

r he ?« building a residence, and so long as without incon- 

venience ^the buildings appropriated can be replaced by fresh buildings upon 
other sites, I am of opinion that the owner cannot force the appropriation 
of the whoie. Now, the enclosure or compound is of very large extent, 
and a large Person of it would seem to have been invariably let out for 
cultivation. The area of 17 bighas is far beyond the retirements of any 
bungalow, and is far beyond that of the majority of compounds in Meerut 
or any other station. This large area cannot certainly be considered as a 
necessary adjunct to the house or as necessary for the convenience even of 
theoccupant, and there is [381] ample space available within the area for 

e construction of the out- houses now proposed for removal. I have myself 

Hon of aD< ? am ce u rfcaml y of option that the removal and re-erec- 

* hLi l he buiIdl ^ s ln another part of the compound would in no way inflict 
a hardship upon the owner, and I accordingly hold it is not incumbent upon 
the Government to appropriate the whole of the buildings within 
area of the 17 bighas ; and that s. 55 of Act X does not bar th* partial 
appropriation, so long as adequate compensation is paid so as to enable 
the buddings to be reconstructed in another part of the enclosure " 

. . District Judge proceeded to assess the compensation due to the 
claimant in respect of such buildings only as were situate upon the area 
originally appropriated, at the sum of Rs. 2,590 plus 15 per cent on the 
“" 6 !, alUe P r y ? b ‘ 9 under s. 42 of the Act. with interest on the whole 

under n the e s°ame sttion ^ 9 ° f ® ^ CeDt - fr ° m the date ° f appropriation. 

. , . Theulaimant appealed to the High Court, on the ground (inter alia) 
that, with reference to s. 55 of Act X of 1870, he was entitled to requ re 

that the whole of the property in question should be taken and comnen 
sation awarded to him in respect thereof. * ^ 

Ji 10 Conlan and Mr. G. T. Spankie for the appellant 

Munshi Bam Prasad, for the respondent. 

JUDGMENT. 

AoqufsU^ A C ct (X ofl8 T 70) U which wa^ermd byX Co^ctor 0 J 1 he 
b.d objeotad .ad., , M ,b„ ,b.l .b m „« S'S 

gt^=cuf= 

ingB. 93 of the Land Clausea Consolidation Act “ and that hT?h£ * , d ' 

instance, the appellant objecting, the Government could not toie^dw 
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the oompulsory powers of the Act the out-offices or that portion of the 
compound which they did take, unless they took the whole : that is to say 
the house with its other out-offices and appurtenances and its compound, 
so far as the compound was the compound of the house. Several English 
authorities on the point have been quoted, among them the following : — 
Grosvenor v. The Hampstead Junction Railway Company (1), Cole v. The 
West London and Crystal Palace Railway Company (2) and King v. The 
Wycombe Railway Company (3). 

The Judge of Meerut was quite wrong in supposing that the English 
Courts in putting the interpretation which they did upon s. 92 of the Land 
Clauses Consolidation Act were dealing only with small or confined areas. 
The convenience of the proprietor is not the test. The proprietor is 
entitled to stand upon his rights and say, ‘ You shall not apply your 
compulsory powers at all, unless you take the whole of my house.’ Under 
these circumstances we allow the appeal and remand the case to the 
Judge, directing him to assess the compensation on the whole property in 
question. In doing so he will ascertain, as far as possible, what the mar- 
ket value of the property was at the time it was taken, deducting of course 
Rs. 32, the value of the trees taken by the appellant; and he will, on that 
market value, add 15 per cent, for compulsory sale. We allow the appeal 
with costs, which will be allowed by the Judge in finally deciding and 
making his award. Appeal allowed. 


11 A. 383 = 9 A.W.N. (1889) 151. 

[383] APPELLATE CIVIL. 

Before Sir John Edge, Kt. Chief Justice , and Mr. Justice Tyrrell. 


GOPAL Das (Petitioner) v. alaf Khan and another (Opposite Party.)'' 

[23rd March, 1889]. 

Second appeal — Order on appeal affirming order granting application for review ofjudg - 
ment — High Court's power of revision — Civil Procedure Code. ss. 581, 622, 629. 

No second appeal lies to the High Court under s. 581 of the Civil Procedure 
Code from an order dismissing an appeal under s. 629 from an order granting an 
application for review of judgment. 

The High Court will not, in the exercise of its revisional powers under s. 622 
of the Code, interfere with an order dismissing an appeal from an order under a. 
629, inasmuch as there is a remedy by way of appeal from the final decree at 
the rehearing. 

[F.— 15 A. 405 (107) = 13 A.W.N. 172; R.— 33 P.R. 1902^21 P.L.R. 1902; 12 O.C. 
109; 8 lad. Cas. 876 = 13 O.C. 311 (313) ; 8 Ind. Cas. 613 ; U Ind. Cas. 39. Cona. 
—18 A. 163 (167) ] 

This was an appeal under s. 10 of the Letters Patent, from an order 
of Straight, J., dismissing an application for revision under s. 622 of the 
Civil Procedure Code. The facts are stated in the judgment of Straight, J. 

Straight, J. — The following are the facts out of which this appli- 
cation for revision has arisen. The respondents before me, Alaf Khan 
and Jungbaz Khan, brought a pre-emption suit in the Court of the 
Subordinate Judge of Mainpuri against Sundar Lai, vendor, and Gopal 
Das, vendee, in respect of a sale by the former to the latter of a fifteen- 

* Appeal No. 22 of 1888 under s. 10, Letters Patent. 

(1) 26 L. J. N. S. Ch. 731. (2) 28 L. J. Ch. 767. (3) 29 L. J. Ch.,162. 
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biswansi zemindari share on the 16th September, 1885. A second suit 1889 
by one Kharagjit, impeaching the same transaction, on the ground of Mabch 23. 
pre-emptive right, was subsequently instituted in the same Court, and 
Alaf Khan and Jungbaz Khan were made parties, defendants, to that APPED- 
suit, and Kharagjit defendant to their suit. Both suits were tried DATE 
together, and, in the result, that of Kharagjit was decreed by the Subor- CIVIL. 

dinate Judge, on the ground that he was the superior pre-emptor and 

had the call of the two plaintiffs in the other suit, which was in turn ** A. 383 = 
dismissed, and no appeal was preferred from either that decree or the 9 A.W.N. 
decree in favour of Kharagjit, as plaintiff. By this last-mentioned decree, (* 889 ) 
Kharagjit was directed to deposit in Court the purchase- money found 
to have been paid by Gopal Das to Sundar Lai, within two [384] 
months, otherwise his suit would stand dismissed. This Kharagjit 
failed to do, and thereupon Alaf Khan and Jungbaz Khan applied for 
review of judgment, setting up this failure on the part of Kharagjit, and 
the admitted fact of their being next to him in order of pre-emptive right 
as the grounds for the application. On the 20th May, 1887, the Subordi- 
nate Judge admitted the application for review, holding that it was 
covered by s. 623 of the Civil Procedure Code, the ascertainment by the 
petitioners of the failure of Kharagjit to deposit the money within time 
being the discovery of “ a thing which was not known before.” 

To this order of the Subordinate Judge objection was taken by Gopal 
Dass by way of appeal to the Judge in the manner indicated in s. 629 of 
the Code, and on the 5th September, 1887, the Judge upheld the order and 
dismissed the appeal with costs. It is this order of the Judge that is the 
subject of this application for revision before me under s. 622 of the Code. 

Now, I take it to be the recognised rule of this Court that, if a party to 
civil proceedings applies to us to exercise our powers under s. 622, he 
must satisfy us that he has no other remedy open to him under the law 
to set right that which he says has been illegally or irregularly or without 
jurisdiction done by a Subordinate Court. Now, when the Subordinate 
Judge admitted the application of Alaf Khan and Jungbaz for review, the 
petitioner before us Gopal Das, who was prejudiced thereby, had two 
alternatives open to him under s. 629 of the Code, namely, to object to 
such admission (u) by an appeal from the order granting the admission 
upon the grounds therein specified, or (6) in any appeal against the final 
decree or order made in the suit. Gopal Das availed himself of the 
first of these alternatives by taking an appeal to the Judge and staying 
further proceeding with the re-hearing pending its decision. The Judge 
has decided against him by dismissing his appeal, and the first question 
I have now to oonsider is, does any second appeal lie from the order 
of the Judge ? I am very clearly of opinion that it does not. A 
right of appeal is the creation of a statute, and unless I can find 
any specific provision in the Code of Civil Procedure in [385] 
terms conferring such a right I cannot hold it to exist. Turning to 
that law I find in Part VI “ of appeals ” that there is an appeal from the 
decrees or from any part of the decrees of the Courts exercising original 
Jurisdiction (s. 540), to a High Court from all decrees passed on appeal by 
any Court subordinate to a High Court (s, 584), from the orders specified 
in s. 588 and from no other such orders, in respect of which the orders 
passed in appeal “ shall be final,” and, in s. 629 to which I have already 
referred, from an order admitting an application for review of judgment. 

But as to this last matter there is no mention anywhere in terms to be 
found recognising a right of second appeal from an order passed on appeal 
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from such an order. It is clear to my mind that an order passed on appeal 
from an order objecting to the admission of an application for review is 
not a decree indeed, it is in terms contradistinguished in s. 629 from a 
decree. Consequently, s. 584 which contains the only sanction to a second 
appeal, and that only from a “decree/’ cannot apply. So far, then, as the 
immediate proceeding under s. 629 which the petitioner has adopted is 
concerned, he has no power under the law to carry it further, except of 
course as provided in s. 622, if I consider that section to be applicable. 
JBut then arises the further question whether, as an appeal is provided by 
law from any decree that may hereafter be passed by the Subordinate 
Judge at the re-he^ring of the suit, that will, if his and the Judge’s order 
of review remains untouched, take place, I should upon this application in 
anticipation determine the point as to whether it will be open to him to 
again contest the propriety of the order admitting the review. I am of 
opinion that I ought not to do so, and for the obvious reason that, assum- 
ing the case to be decided against the petitioner, not only will he have 
an appeal to the Judge from the decree but a second appeal to this Court; 
which, if I refuse now to interfere under s. 622, on the ground that he 
has a remedy in future , will not have expressed any opinion upon the 
question of the propriety of grant of the review. If the case is decided in 
his favour, cadit qucestio. I therefore refuse to interfere under s. 622 of 
the Code and dismiss the petition, but costs will be costs in the cause. 

[386] The petitioner appealed from this decision under s. 10 of the 
Letters Patent. 


JUDGMENT. 

Edge, C. J., and Tyrrell, J. — We agree with the view taken by 

Mr. Justice Straight, and we think that he exercised a sound discretion 
in refusing to interfere under s. 622 of the Civil Procedure Code. 

We dismiss the appeal with costs. Appeal dismissed. 


11 A. 386 = 9 A W.N. (1889) 136. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Muhammad Sami-ud-din Khan ( Plaintiff ) v. Mannu Lal and 

OTHERS {Defendants).* [9th April, 1889.] 

Mortgage , usufructuary — Suit for redemption — Conditional decree — Failure of mortga- 
gor to pay in accordance xoith decree — Subsequent suit for redemption — Res judicata 
— Civil Procedure Code , s. 13 — Foreclosure — Act IV of 1882 ( Transfer of Property 
Act), s. w3 —Estoppel — Act I of 1872 [Evidence Act), s. 115. 

Tn a suit for redemption of a usufructuary mortgage, a decree for redemption 
was passed conditional upon the plaintiff paying the defendants, within a time 
specified, a sum which was found still due to the latter, and the decree provided 
that if such sum were not paid within the timo specified, the 9uit should stand 
dismissed. The plaintiff failed to pay, and the suit accordingly stood dismissed. 
Subsequently he again sued for redemption, alleging that the mortgage-debt had 
now been satisfied from the usufruct. 

Held, having legard to the distinction between simple and usufructuary mort- 
gages, that the decree in the former suit only decided that, in order to redeem 

* Second Appeal No. 1182 of 1887 from a decree of M. S. Howell, Eeq. , District 
Judge of Aligarh, dated the 30th March, 1887, confirming a decree of Maulvi Saiyad 
Muhammad, Subordinate Judge of Aligarh, dated the 6th April, 1886. 
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and get possession of the property, the mortgagor must pay the sum then found 
to be due by him to the mortgagee, and did nob operate as res judicata so as to 
bar a second suit for redemption, when, after further enjoyment of the profits by 
the mortgagee, the mortgagor could say that the debt had now beoome satisfied 
from the usufruct. 


Having regard to s. 93 of the Transfer of Property Aot (IV of 1882), in a suit 
brought by a usufructuary mortgagor for possession on the ground that the 
mortgage-debt has been satisfied from the usufruct, and in whioh the plaintiff 
is ordered to pay something because the debt has not been satisfied as alleged, 
the decree passed against such a mortgagor for non-payment has not the effect of 
foreclosing him for all time from redeeming the property. 

[387] The decision in Sheikh Oolam Hossein v. Musammat Alla Bukhee 
Beebee (1) treated as not binding since the passing of the Transfer of Property Act. 
Ghaita v. Purum Sookh (2) and Anrudh Singh v. Sheo Prasad (3) referred to. 

Where the plaintiff in a suit for redemption of a usufructuary mortgage was the 
original mortgagor, who had by a registered instrument assigned his interest in 
the mortgaged property to another, and the assignee did not apply to be made a 
party to the suit, but put forward or consented to have put forward the original 
mortgagor as the person entitled to redeem, — held that as there was nothing in 
that litigation to show that the defendant-mortgagee .was in any way induced 
to alter his position or to do any act which he would not otherwise have done in 
consequence of the assignee’s conduct, the latter was not estopped by s. 115 of 
the Evidence Act (I of 1872) or by any principle of equitable estoppel from after- 
wards suing on his own aocount for redemption. 


[Dies. — 19 A. 202 (204) ; N.F.— 25 M. 300 (F.B.) ; 43 P.R, 1907 = 101 P.W.R. 1907 = 
169P.L.R. 1908; R.— 21 A. 251; 24 A. 44 (F.B.) = 21 A.W.N. 194; U.B.R. 
(1897—1901), 582J 
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The facts of this case are stated in the judgment of Straight, J. 

Mr. G. E. A. Boss and Mr. Hamidullah , for the appellant. 

The Hon. Pandit Ajudhia Nath and Pandit Batan Chand , for the 
respondent. 

JUDGMENT. 

STRAIGHT, J. — This second appeal raises questions of considerable 
difficulty, and in order to understand the method by which I have arrived 
at the conclusions I am about to pronounce, it is essential that I should 
state very fully the circumstances out of which this present litigation has 
arisen. In the year 1842 Dalip Singh and others mortgaged twentv biswas 
of mauza Karia Buzurg in the Aligarh district for a sum of Rs. 4,000 to one 
Khushwakt Rai. The mortgage was of a possessory kind, and the 
mortgagee was to take possession of the mortgaged twenty biswas and to 
satisfy the amount of the principal debt and the interest thereupon from 
the usufruct of the property. By various subsequent assignments the 
interests of the original mortgagee passed to other persons, and in the end 
they oentred in the person of Mannu Lai, the defendant- respondent to the 
present appeal. Among the persons interested under the mortgage of 
1842 as mortgagors were Musammat Khushalo and others, and the extent 
of their interests therein was four biswas seven biswansis ten kachwansis 
On the 13th August, 1881, Musammat Khushalo and others under a 
registered instrument of that date assigned over to the plaintiff in the 
present suit their [388]] interests in the four biswas seven biswansis ten 
kachwansis. From what I have said it will thus be seen that the plaintiff - 
appellant before us represents the interests of certain mortgagors, while 
the defendant Mannu Lai and those who are arraved alongside of him 
in the litigation represent the interests of the mortgagees. 

T he P res 1 enfc suiti is a suifc for redemption, and it has been dismissed 
by both the lower Courts, muc h upon the same ground, namely, that by 

(1) N.W.H.O.R. 1871, p. 62. (2) N/W.H.O.R. 1867. p. 256! (3) 4 A. 48L 
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the operation of a rule somewhat like that of res judicata, the plaintiff, 
having been a party to a suit which ended in a decree of this Court of the 
27th August, 1883, in which Musammat Khushalo and others were the 
plaintiffs and the present defendant was a defendant, is by that decree 
passed in that suit barred from now coming into Court with his present 
claim. I have already stated that the mortgage of 1842 was of a usufructu- 
ary character, and that the term of it was that* the mortgagees were to 
remain in possession so long as and until the principal money and the 
interest thereon were satisfied from the usufruct. In the suit which was 
brought by Musammat Khushalo and others in the year 1882, they 
claimed that not only had the mortgage been redeemed to the extent of 
their four biswas seven biswansis ten kachwansis share, but that, in 
addition, in proportion to the amount of that share, the mortgagees in 
possession had realized a considerable sum of money over and above what 
they were entitled to, and they claimed through the medium of the Court 
to receive a decree for that amount. 

It is unnecessary for me to deal with the decree of the lower Court 
which dealt with that original suit as a Court of first instance. It is 
enough to say that in appeal this Court gave the plaintiffs a conditional 
decree subject to their paying into Court the sum of Rs. 1,999-10-6, which 
had been found to be the amount still remaining due and owing from the 
plaintiffs to the defendant-mortgagee in possession, and the decree of this 
Court went on to declare that if that amount was not paid within the 
time stated therein, the suit of the plaintiffs would stand dismissed. As 
a matter of fact that amount of money was not paid in, and consequently 
that suit [369] of Musammat Khushalo and others stood dismissed from 
the expiration of the fixed period. 

It is said by the learned Judge in his judgment in this case, that by 
the order of this Court passed in that suit, the right of redemption of 
Musammat Khushalo and others was extinguished, and that consequently 
with that extinguishment disappeared all or any rights that the present 
plaintiff’ possessed. It is suggested in the pleas taken in the present suit 
that that litigation was practically the litigation of the plaintiff, that he 
found the money for it, that he took a prominent part in promoting it, and 
that although in name he was not joined as a party, he was in fact a party 
thereto. I may say at once, that from the way in which I look upon this 
matter, it is wholly indifferent to the decision of the case whether he 
was or was not a party to that suit. If I understand the law of 
mortgage as now more or less embodied in the Transfer of Property 
Act by which we are governed in these Provinces, there is nothing to 
prevent a person who has usufructuarily mortgaged his property from 
making a second usufructuary mortgage with a condition that the second 
mortgagee shall take all the necessary steps to effect and bring about the 
redemption of the first mortgage so as to obtain possession of the mortgaged 
property. I also understand the law to be that if a usufructuary mortgagor 
brings a suit against his usufructuary mortgagee, alleging that the mortgage 
has been satisfied out of the usufruct for his principal and interest, and in 
that suit it is found that at the time of the determination of that suit, the 
mortgage has not been so satisfied, then there is no bar in law to his 
subsequently instituting a second suit after a further expiration of time 
when by further enjoyment of the profits of the property by the mortgagee, 
the moi tgagoi can come into Court and say the mortgage-debt has now 
been dischaiged. This is the distinction which places simple mortgagors 
and mortgagees and usufructuary mortgagors and mortgagees upon a 
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distinct and different footing. It is unnecessary for. me in the present 
case to do more than discuss the question in so far as it relates to usu- 
fructuary mortgages. It seems to me that even if it could be said 
[390] that these usufructuary mortgagors wrongly brought their suit in 
the year 1882, and still more wrouglv refused or declined to, or refrained 
from paying into Court the amount they were called upon to pay, there 
was nothing to prevent them at a subsequent period from bringing another 
suit in which they might allege and prove that the Rs. 1,999-10-6 had 
been satisfied out of the usufruct. From this it would be aDparent that 
my view is that quoad the decree of this Court of the 27th August, 1883, 
all that that decided was that in order to redeem and gee possession of the 
property, the plaintiffs must pay the sum of Rs. 1,999-10-6; and if the 
present plaintiff can be held bound by that decree, this is all that can be 
held to have been decided against him. I may observe in passing that 
no question arises in this case as to the right of the plaintiff to maintain 
this suit for redemption as to the four biswas seven biswansis ten kach- 
wansis share, part of what was originally mortgaged. By that I mean it 
is not suggested that he was under the ordinary legal obligation regulating 
these matters of mortgage to come into Court and offer to redeem the 
whole mortgage. It is admitted that so far this suit is maintainable. 

Looking then at this as a suit brought by the plaintiff for redemption 
of mortgage as against the defendant-mortgagee in possession is it barred 
by any rule of law such as res judicata or estoppel as enunciated in s. 115 
of the Evidence Act, or by any other principle of equitable estoppel which 
we as a Court of equity ought to apply ? It seems to me that altogether 
apart from anything that may have taken place between the plaintiff and 
the assignors to him of an interest by way of subordinate charge, as to 
who should have instituted the suit which was originally brought, the 
plaintiff is, under the Transfer of Property Act, a person who at this time 
is interested in and has a charge upon the four biswas seven biswansis 
ten kachwansis. It would be protracting this judgment to unnecessary 
length were I to go in detail into the terms of the instrument of transfer 
of the 13th August, 1881. It, in my opinion, constitutes a perfectly good 
document of title to sanction the plaintiff’s maintaining his present suit. 

[391] For a moment to revert to the point as to whether the 
plaintiff is barred by the rule of res judicata. It is clear from the 
array of parties in this former litigation, that he was no party to 
that litigation ; but as I have already said, even if he were bound 
by what was done in that particular suit, all that the decision therein 
amounted to was a declaration of a Court that, if the plaintiffs in that 
suit wanted to get possession of the property, then they must pay a 
sum of Rs. 1,999-10-6. Although in the course of the hearing of this 
appeal this was not the ground on which the case was argued, and 
consequently no authorities bearing upou this point were referred to, I have 
been at pains to look into the matter. The reason why I said at the 
outset that it is not without difficulty is because of the circumstance that 
there is a Full Bench ruling of this Court, Sheikh Golam Hossein v. 
Musammat Alla Hukhee Beebee (1) in which it was held in effect that 
where a person by his own neglect has lost a remedy by process of execu- 
tion to whioh he became entitled by an adjudication in a former suit, he 
oannot be permitted to revert to the position which he held prior to the 
institution of that suit, and to bring a fresh suit. In that judgment the 
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first learned Chief Justice of this Court, Sir Walter Morgan, joined, and it 
was a ruling of the year 1871. I confess, upon referring to another ruling, 
Ghaita v. Purum SooJch (l), I find it difficult to reconcile the view which in 
the first mentioned case he concurred in, with that expressed by him in the 
second case, in which it was held that where a person has obtained a decree 
for redemption but has not executed it within the prescribed period for execu- 
tion, the mortgagee does not by omission of the mortgagor to execute the 
decree ceased to be mortgagee, but the mortgagor or his representative may 
still maintain a fresh suit for redemption. I confess with the most profound 
respect that these two rulings appear to my mind irreconcileable. My 
brother Mahmood and I in the case of Anrudh Singh v. Sheo Prasad (2) fol- 
lowed the Full Bench ruling of 1871, but what T have now to say with regard 
to it, is this ; in the first place, when it was passed, the Transfer of Property 
Act, [392] which embodies and defines the precise legal nature of the rights 
and obligations of the mortgagors and mortgagees, and as to the procedure 
to be adopted in suits between them, was not in force, and further it does 
not appear to me, if I can form my opinion from the judgment of the Full 
Bench, that the question as to what was the precise nature of the rights 
of a usufructuary mortgagor and his usufructuary mortgagee was discuss- 
ed. Taking the definition of the Transfer of the Property Act as to what 
this latter’s rights are, we find that he is entitled to remain in possession 
and enjoyment of the property mortgaged according to the terms of the in- 
strument, until such time as (in the case before me) the principal sum with 
interest thereupon shall have been satisfied and discharged from the 
usufruct. It is a noticeable matter in the Transfer of Property Act that 
in s. 93 which is to be found in the particular portion of the statute relat- 
ing to redemption of mortgage, it is laid down in paragraph 2 that 
where a sum has been ordered by a court to be paid in a suit for 
redemption of mortgage and is not paid, certain consequences will fol- 
low, or to quote the words of that paragraph, it is enacted : “ If such 

payment is not so made, the defendant may ( unless the mortgage is 
simple or usufructuary) apply to the Court for an order that the plain- 
tiff and all persons claiming through or under him be debarred absolutely 
of all right to redeem.” Therefore I presume from that indication in the 
statute itself that it was not contemplated that in a suit brought by a 
usufructuary mortgagor against a usufructuary mortgagee for possession 
upon the ground that he had been satisfied and discharged out of the 
usufruct, and having been ordered to pay something because the mortgagee 
had not been so satisfied, therefore the decree passed against him would 
have the effect of foreclosing him for all time from redeeming the property. 
It seems to me from what is stated in the Transfer of Property Act as to 
the relations of a usufructuary mortgagor and mortgagee and their rights 
in reference to one another that I am not constrained to follow that ruling 
of the Full Bench of this Court, and consequently I cannot hold that anv 
doctrine or principle of res judicata applies to the present case. * 

[393] Then arises the question ; Is there anv principle such as s 115 
of the Evidence Act lays down or any other equitable principle of estoppel 
that should bar the plaintiff from maintaining his present suit? I find 
nothing in the course of the proceedings in the former litigation of 1889, to 
lead one to the conclusion that the defendent was in any way induced to 
aUer his position 01 to do any act in consequence of any conduct on the 
part of the plaintiff. I need scarcely say. it is not enough that he should 


(1) N.-W. P. H. C. R., 1867, p. 256. 


(2) 4 A. 481. 
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httvo put forward or consented to have put forward the original mortgagors 
as the persons entitled to redeem. It would no doubt have been far more 
satisfactory under all circumstances had he been joined as a party in that 
litigation, but by his action and his abstinence from asking to be joined 
therein, I cannot hold that there was any conduct on his part in respect 
of which it can be reasonably inferred that the defendants were led to do 
anything they would otherwise not have done. I am of opinion that there 
is no estoppel of any kind to bar the suit. This being the view that upon 
a very anxious and careful consideration of the whole matter I have arrived 
at, I have come to the conclusion that the appeal should be allowed and 
that the decree of the lower Court should be set aside. That decree practi- 
cally being passed upon a preliminary ground, this case must be dealt with 
under s. 562, Civil Procedure Code, and must be remanded to the Court 
of the Judge of Aligarh for restoration to the file of pending appeals and 
disposal upon the merits according to law. Costs to abide the result. 

Brodhubst, J. — I concur. Cause remanded. 


11 A. 393 = 9 A.W.N. (1889) 132. 
CRIMINAL REVISION AL. 
Before Mr. Justice Brodhurst. 


Queen-empress v. Khalak. 

[3rd May, 1889.] 

Criminal Procedure Code, s. 35 — “ Distinct offences" — Act XLVi of 1860 (Penal Code) 
ss. 75. 411 — Practice, n 

A person convicted under ss. 411—75 of the Penal Code is not convicted of 
distinct offences, ” within the meaning of s. 35 of the Criminal Procedure 
Code. Queen- Empress v. Zor Singh (1) explained. 

[3943 Where an offence under s. 411 read with s. 75 of the Penal Code appears 
to be deserving of a greater punishment than the Magistrate trying it can award 
the best course for him to adopt is to commit the accused for trial to the Court 
of Session. 

This was a reference under s. 438 of the Criminal Procedure Code 
by the Sessions Judge of Mainpuri. The facts of the case are stated in 
the judgment of Brodhurst, J. 

JUDGMENT. 

Brodhurst, J. — The reference in this case is made under the follow- 
ing circumstances : — The Joint Magistrate of Mainpuri tried Khalak Kisan 
under ss. 411,75 of the Indian Penal Code. In his judgment he stated 
all the facts of the case and he concluded as follows : — “ Defendant has 

given no satisfactory proof how he came to be in possession of them the 

stolen articles — and it further appears that it is only about six months since 
he was released after two and a half years’ imprisonment on two charges 
under s. 411 of the Penal Code. I convict defendant under s. 411 of the 
Penal Code (retaining possession of stolen property knowing the same 
to be stolen). He is further charged with having been previously convict- 
ed on the 22nd December, 1885, on two charges under s. 411 of the Penal 
Code. He admits these convictions (the misls have been produced). 

# Under ss. 411, 75 of the Penal Code (acting on the ruling in Queen- Empress 

(1) 10 A. 146 = 8 A.W.N. (1888) 5. 
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v. Zor Singh ( Weekly Notes , 1888, p. 5), I sentenced defendant to be rigor- 
ously imprisoned for four years.” 

The Sessions Judge in his referring order mentions that he called for 
the record under the provisions of. s. 435 of the Criminal Procedure Code 
for the purpose of satisfying himself as to the legality of the sentence. He 
observes, “ Under the provisions of s. 35 ( b ) of the Criminal Procedure 
Code a Magistrate can, in the case of a person convicted at one trial of 
two or more distinct offences , impose an aggregate punishment not exceed- 
ing twice the amount of punishment he is ordinarily competent to inflict. 
In the present case I would submit that the prisoner was not convicted 
of two distinct offences ; he was convicted of having been in dishonest 
possession of property stolen in a burglary committed in the prosecutor’s 
house, and he was further charged under s. 75 of the Indian Penal Code 
[395] with having been previously convicted of a similar offence. I am 
therefore of opinion that the fact that the prisoner was convicted under s. 
411 of the Indian Penal Code after having been previously convicted of 
the same {sic) offence, was not sufficient to give the Joint Magistrate the 
increased powers referred to in s. 35 of the Criminal Procedure Code.” 

I am responsible for the judgment in Queen- Empress v. Zor Singh 
(1). There is no doubt that just at the time I wrote that judgment, I 
was under the impression that a Magistrate of the first class might, under 
the provisions of s. 75 of the Penal Code on a second conviction as referred 
to in that section, award double the amount of punishment, as he may 
under the provisions of s. 35 (b) of the Criminal Procedure Code award 
an aggregate punishment not exceeding twice that which he is in the 
exercise of his ordinary jurisdiction competent to inflict. I think a 
Magistrate of that class might well be entrusted with such’ powers, but 
I soon became aware of the error referred to, and with my sanction the 
few words referred to by the Sessions Judge as obiter dido, were omitted 
from the judgment as reported in I. L. R., 10 All., 146. I think that, 
under the circumstances stated by the Joint Magistrate, Khalak Kisan 
was deserving of enhanced punishment, and that following the remarks 
made by me in the case of Queen- Empress v. Zor Singh (1), the best 
course for the Joint Magistrate to have adopted would have been to have 
committed the accused for trial in the Court of Session under ss. 411, 75 
of the Indian Penal Code. I direct that notice issue to Khalak Kisan to 
show cause why his conviction and sentence under ss. 411, 75 of the 
Penal Code should not be set aside and why he should not be committed 
for trial, under the same sections, in the Court of Session (2). 


(1) 10 A. 146 = 8 A.W.N. (1888) 5. 

(2) The accused not having appeared in answer to the notice to show cause, 
Brodhurst. J., directed that he should be committed for trial under ss. 411 75 of the 
Penal Code in the Court of Session. 
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[396] PRIVY COUNCIL. 

Present : 

Lord Hobhouse, Lord Macnaghten and Sir R. Couch. 

[On appeal from the High Court for the North-Western Provinces .] 


Anand Khar and another, Representatives op Chaudhri 
Lachman SlNGH ( Defendant ) v. Tansukh ( Plaintiff ). 

[22nd February, 1889. J 

Question in issue — Parties — Admission . 

The plaintiff claimed to have inherited estate in the possession of the defendant, 
who was also related to the last owner, but who set up, independently of other 
title, a deed of gift from the latter in his favour. It was decided in the appellate 
Court that even if this deed had been executed it was inoperative, and on this 
point the decision of the first Court was maintained. An issue having been 
fixed as to the execution, and the plaint also showing that the execution was 
disputed, theic Lordships declined co treat the execution as not having been in 
contest. 

Appeal from a decree (26bh May, 1884,) of the High Court, affirming 
a decree (17th July, 1882), of the Subordinate Judge of Meerut. 

The question raised on this appeal was as to which of two collateral 
relations of the deceased was entitled to succeed to his heritance. 

The question arose thus. Two brothers, one being Rup Singh, whose 
estate was now in dispute, and the other, Salig Ram, were grandsons of 
Guman Singh, whose only brother. Rattan Singh, was grandfather of 
Chaudhri Tansukh, the plaintiff, and of Madho Singh ; the latter being 
nominally a defendant, as he waived any right in this suit. In fact, Salig 
Ram's son, Laohman Singh, was substantially the sole defendant in the 
suit which was brought by Chaudhri Tansukh against his two second 
cousins, Laohman Singh, and Madho Singh, to prove his title to inherit 
to Rup Singb, deceased. 

Rup Singh died in 1870 ; his widow died in 1872. The plaint alleged 
that Lachman Singh had taken possession, without real title, of Rup 
Singh’s estate on his death, and previously, in 1875, had sued the plaintiff, 
Chaudhri Tansukh, for a declaration of his right, relying on an alleged 
deed of gift from Rup Singh, dated 1st [397] March, 1853, which suit 
failed ; the decision having been that the gift was ineffectual. The right 
of inheritance, resulting from the relationship of Lachman Singh as 
nephew’s son, to the deceased, was negatived, according to the plaint, by 
his father, Salig Ram’s having been adopted into another branch of the 
family, so as to lose his rights in the line of his natural parent. Madho 
Singh waived any right he might be held to have. But the substantial 
defence, that of Lachman Singh, was that the deed of the 1st March, 1853, 
exeouted by the deceased Rup Singh, in his favour, was in operation. 

One of the issues in the present suit raised the question of the opera- 
tion of this deed ; the defendant insisting at the hearing that the decision 
referred to in the plaint was not that the deed had never been executed, 
but that it had never been accepted or acted upon. 

The judgment of the Court in 1875 was that even if the deed had been 
executed, the gift was inoperative, never having been acted upon, or follow- 
ed by possession, and Maonaghten’s Hindu Law, p. 217, was referred toon 
this point. This judgment had heen upheld by the High Court on 19th 
November, 1880. 
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1889 In the present suit the Subordinate Judge held that the right of 

Feb. 22. inheritance from Rup Singh had not devolved upon Lachman Singh, because 

Saligram, the father of the latter, had been adopted into another family ; 

PRIVY an ^ in regard to the deed of gift, the decision was that as Lachman Singh 
COUNCIL, had never obtained possession under it of Rup Singh’s estate, it could not 

now be enforced. With reference to the admission of Madho Singh, the 

11 A. 396 Subordinate Judge decreed the plaintiff’s claim to his share, as well as his 
(P.C.) = own, decreeing the claim in full. 

5 Sar. P C.J. On an appeal by Lachman Singh, the High Court (OLDFIELD and 
372 = 13 Mahmood, JJ.,) found the deed of gift not proved ; and held that, even if 
Ind. Jur. executed, it never took effect to pass the property. The Court, however, 
171. modified the decree ; holding that the plaintiff was entitled, upon what he 
had proved, to only a moiety of the estate claimed, inasmuch as Madho 
Singh’s admission and disclaimer could [398] not be used against the ap- 
pellant, who had not set up the title of Madho Singh, to defeat the plaintiff, 
and had not had an opportunity of answering a title which had not been 
insisted on by the plaintiff. Reference was made to Amirto hall Bose 
v. Rajoneekant Mitter (1). 

Mr. C. W. Arathoon , for the appellant, argued that insufficient effect 
had been given to the fact that Rup Singh in his lifetime acted as Lach- 
man Singh’s guardian, treating him as his son, and living jointly with him: 
a state of things that rendered it unnecessary, in order to prove the fact 
of a gift having been made by Rup Singh to Lachman, that actual transfer 
of possession at any particular time should appear. The evidence of the 
execution of the deed of gift had not been negatived, but it had rather been 
the case that the question of its operation had been treated as decided. 
The question, therefore, of the actual execution, had been left undisposed 
of, or at least was still a question open to decision, never having been in 

actual contest. - - 

The respondent did not appear. 

Their Lordships’ judgment was delivered by LORD MACNAGHTEN : — 

JUDGMENT. 

LORD MACNAGHTEN. — Their Lordships are of opinion that there is 
no foundation for this appeal. 

The appeal was based upon an allegation that the appellants, or the 
person from whom they claim to have derived title, had been in possession 
under a deed of gift made by Rup Singh. In order to make out their case 
it was incumbent on the appellants to prove the execution of that deed. 
Mr. Arathoon desired to proceed on the assumption that the matter had 
never been in contest. But that is not the case. The respondent referred 
to the deed in his plaint, and gave what seems to their Lordships to be 
distinct notice that its execution was not admitted. In the course of the 
suit the execution of the deed was put in issue in the ordinary way. Two 
Courts have tried the question, and both have held that the execution was 
not proved. 

[399] Under these circumstances their Lordships will humbly recom- 
mend to Her Majesty that the judgment appealed from should be affirmed 
and this appeal dismissed, but there will be no costs, as there is no appear- 
ance on the part of the respondent. 

Appeal dismissed 

. Solicitors for the appellants : Messrs. T. L. Wilson & Co. 

(l) 2 I. A. 113 = 15 B. D. R. 10. ~ ~ ~~~ 
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PRIVY COUNCIL. 

Present : 

Lord Hobhouse , Lord Macnaghten and Sir R. Couch . 

[ On appeal from the High Court, North-Western Provinces.'] 

Har Lal ( Defendant ) v. SARDAR (Plaintiff). 

[‘27th March, and 3rd April, 1889.] 

Assent to and validity of mutation of names in the Collectorate record-oj -rights — Act XIX 
of 1873 W.P. Land Revenue Act ) ss. 94, 97. 

The question was according to the judgment of the High Court, whether a 
ohange of names in the collectorate record-of-rights represented a bona fide 
transfer by the plaintiff, or whether there was a mere assent by her to a paper 
transaction, relating to the ownership of a share in a village, in giving which 
assent she had not acted freely, but under undue influence. Reversing the 
decision of the High Court, which was that the plaintiff had assented to the pro- 
ceedings under intimidation, their Lordships held that, on the evidence, no 
intimidation had been proved, and that a suit to cancel this “ dakhil kharij” 
and for a declaration of the proprietary right of the plaintiff, in whose name the 
village stood before the mutation, had been rightly dismissed in the first Court. 

£R., 13 Ind. Cas. 436 (438). } 

Appeal from a decree (15fch January, 1886,) of the High Court, 
reversing a decree (25th September, 1885,) of the Subordinate Judge of 
Banda. 

The suit out of which this appeal arose was for a declaration of title 
to a mauza named Nakra in the Banda district, and sought the cancella- 
tion of an order of 27th June, 1881, for change of names in the record-of- 
rights, on the ground that the plaintiff’s assent to such change had been 
obtained by intimidating her (1). The mauza Nakra was formerly 
owned in equal shares by Thakur [400] Das and Mussammat Sirdar 
Dullia, widow of one Bojraj, deceased, and was recorded in their names. 
They were indebted to Bijai Ram, adoptive father of Har Dal, who was 
now appellant. Bijai Ram had on the 4th August, 1865, obtained a money 
decree against them, and he proceeded to execute this decree by sale of 
their lands including Nakra. It was, however, disputed as to whether 
the latter mauza had not been excluded by the effect of an arbitration 
award from liability to be sold for their debts to Bijai. 

According to the plaint, it was by purchases at successive judicial 
sales, first of Thakur Das’s share and then of the Musammat’s share, that 
Ganesh Pershad, the recently deceased husband of the plaintiff, became 
entitled to the whole of Nakra, the sales being in execution of decrees in 
favour of Bijai Ram, who afterwards disputed, but without success, the 
right of Ganesh Pershad, as purchaser, on the ground of collusion with 
the debtors. However, after the death of Ganesh Pershad in April, 
1861 (he having been murdered on account of a quarrel not connected 
with the present dispute), his widow, the present plaintiff, assented to the 
name of Mussammat Sardar Dullia being entered in the Collectorate record 

(1) Act XtX of 1873, the N.W. P. Land Rivenue Act. in section 94, requires the 
Collector to keep ani maintain the reoord-of- right-*, registering “ all changes that may 
take place;” and. in section 97, enacts th *t all successions to ani transfers of pro- 
prietary rights shall be notified, and if on inquiry they appear to h-tve taken place, they 
shall be recorded in the register. Should a dispute arise, the entry is to be made 
* 3ubjeot to any order that may subsequently be passed by the civil court ; section 101. 
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1889 of proprietors as owner of the eight-annas share of Nakra which the latter 
• April 3. had possessed before the sale in execution of Bijai Ram’s decree. 

The plaint asked that “ the mutation proceeding of 1881 be declared 

PRIVY null and void, and that the plaintiff's right of proprietary possession as 
COUNCIL. widow of Ganesh Pershad be declared.” It alleged a gift of her assumed 

share in Nakra by Mussammat Sardar Dullia to the defendant, Har Lai, 

11 A. 399 j n July, 1872, and the latter, at first, was sued alone. Bub Har Lai in his 
<P.C.) = defence maintained that the suit could not proceed against him alone, 

3 Sar. P.C.J. without Musammat Sardar Dullia being impleaded. 

384 = 13 The Subordinate Judge, Manmohan Lai, Rai Bahadur, made the 

Ind. Jur. order on 17th December, 1884, that she should be made a defendant under 
253. g. 32 of the Code of Civil Procedure. She referred to herself in the follow- 
ing written statement filed by her as defendant No. 2 : — 

“ Daring the lifetime of the plaintiff’s husband there was unity of 
interest between him and defendant No. 2, with their mutual [401] consent. 
On the death of the plaintiff’s husband an application was filed by defen- 
ant No. 2 for entry of her name in respect of the entire mauza Nakra, on 
the declaration of her being the actual proprietor thereof; then the plaintiff, 
of her own accord aud free will, and without any compulsion or coercion, 
filed an application before a competent authority for the entry of defendant’s 
name in respect of an 8-anna share in mauza Nakra, and the defendant 
No. 2 waived her right to the other 8-anna share. Therefore, the plaintiff 
cannot now deviate from her former declaration, according to s. 115 of the 
Evidence Act.” 

The Subordinate Judge found it clearly proved that all the proceedings 
relating to the mutation of names were taken by the plaintiff willingly, and 
that the entry of names was duly made. He found that the plaintiff’s late 
husband, Ganesh Pershad, was in his lifetime in the employment of Musam- 
mat Sardar Dullia as a mukhtiar, and that not until she had executed a 
deed-of-gift in favour of Har Lai, for the entire mauza of Nakra (including 
the 8-anna share claimed by the plaintiff) had been entered in the name 
of Har Lai, did the plaintiff raise any objection. Not till then did she file 
her objection to the entry of Har Lai’s name, which she ultimately did, 
and carried the question through the offices up to the Commissioner and 
to the Board of Revenue. The Subordinate Judge also found that the 
plaintiff had been lambardar, while Musammat Sardar Dullia bad only 
been pattidar of her share, so that collection of rent by the former proved 
nothing in her favour as between the two. He declined to pronounce 
whether the possession of Ganesh Pershad had been proprietary on his 
own account or only benami for his employer, Musammat Sardar Dullia, 
because “ when she” (the latter) ” had become owner of the share in Nakra 
by the admission of the plaintiff she had power to make the gift in favour 
of Har Dal, and that the plaintiff had no concern therewith.” 

He, therefore, dismissed the plaintiff’s claim. 

On an appeal to the High Court by the plaintiff, a Division Bench 
(Petheram, C. J., and Tyrrell, J.,) reversed the above [402] decision, 

and decreed the plaintiff’s claim. Their judgment was as follows : 

“ lb is unquestionable that up to May, 1881, the legal estate in the 
whole village vested in the representative of the deceased Ganesh Pershad, 
and whatever other statments may have been imported into the case*, 
it is clear— and this was accepted by the Court below — that the defend- 
ant’s title is based exclusively on the transaction between her and the 
plaintiff in the Revenue Court and the dakhil-kharij proceedings. So 
that the real question is, whether this was a bona fide transfer by the 
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plaintiff, or whether there was a mere assent by her to a paper transaotion 1889 
relating to the ownership of the 8-anna share, and she did not aot freely APitinS. 
but under coercion. We have heard all the evidence in the oase, and we 
entertain no doubt, not only that, under the circumstances which have PRIVY 
been proved, the plaintiff's allegations were extremely probable, but that COUNOXI*. 
the direct evidence produced by her was sufficient to establish her 
allegations. On the other hand, it appears to us to be almost impossible 
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that the defendant’s story should be true, and the alleged reason why the ^ P 0 J 
defendant should, according to her story, leave any part of her estate in 0 a 
the plaintiff's hands, is incredible to us. We cannot believe that the 
defendant would give half her property to the plaintiff from motives of 
commiseration for the murder of the latter’s husband ; and it seems pro- 
bable that the plaintiff’s apparent acquiesence in the defendant’s wishes 
regarding half the village is rightly explained by the -intimidation which 
she has alleged. It therefore appears that the lower Court should have 
decided in favour of the appellant, and the decree must therefore be 
reversed, and the appeal allowed with costs of both Courts." 

On this appeal, 

Mr. R. V. Doyne , for the appellant, argued that the earlier relations 
of the parties, not sufficiently adverted to by the High Court, explained 
the conduct of the respondent in assenting to the proceedings at which the 
change of names had been effected, a change which she had since sought 
to have disallowed. The contention, and actual state of the facts, was 
that Musammat Sardar £403] Dullia had been the real purchaser, although 
she had used the name of her agent Ganesh Pershad benami for her. To 
show this, he referred to an application of 12th May, 1881, to the Deputy 
Collector, in which she alleged that by reason of her being parda-nashin , 
she had the name of Ganesh Pershad, her “ karinda," fictitiously entered 
against Mouza Nakra in the column of proprietors : also that Ganesh Per- 
shad having lost his life, her own name should be entered. Reference 
was also made to a petition of the 18th of the same month presented by 
Musammat Sardar, the respondent, stating the death of her husband 
“shareholder and lambardar of Nakra," and requesting that her own 
name and that of Musammat Sardar Dullia should be entered in respect 
of equal shares. Also to a statement of the respondent that her claim was 
only to the half of Nakra purchased by her husband at the auction-sale 
(t. e., Thakur Das's moiety), and that Musammat Dullia was entitled to 
the other half, i.e., that which had been the subject of sale apparently 
to Ganesh Pershad. Moreover, as held by the first Court, the burden of 
proof was on the respondent to prove intimidation and coercion exercised 
upon her, and in this she had failed. 

The respondent did not appear. Their Lordships’ judgment 
delivered by Lord Hobhouse. 


was 


JUDGMENT. 

LORD Hobhouse : — The only question in this case is as to the 
validity of certain transactions which took place in the months ot May 
and June, 1881, and affecting the title to a moiety of a village called 
Nakra. The parties to the transaotion were, first, the plaintiff, who is 
the widow of one Ganesh Pershad, and, secondly, the defendant, Sardar 
Dullia, under whom the other defendant, Har Lai, claims by virtue of a 
deed-of-gift. 

The nature of the transaction is this : The village Nakra stood in the 
name of Ganesh Pershad, husband of the plaintiff, who had been the 
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servant and agent of Dullia’s husband, and afterwards of herself, and who 
had when in their service acquired the ownership of the village. He was 
recorded in the Collector’s books as the owner. In May and June, 
1881, the plaintiff came before the patwari, acknowledged Dullia’s title 
to one moiety of the village, [401] claiming the other moiety for 
herself, and a mutation of names was effected from that of Ganesh 
Pershad into those of the plaintiff herself and of Dullia, one moiety each. 
The mutation of names was followed by possession on the part of Dullia 
by receipt of rents and profits, and she was found to be in possession in 
a proceeding before the Revenue Court in November, 1883, when she 
executed the gift to Har Dal, and he applied for possession. Tne plaintiff 
now says that in effecting this mutation of names she was acting under 
intimidation and fear ; that Dullia had incited a caste or sect in the village 
called Dodhis, hostile to Ganesh Pershad, who threatened the plaintiff with 
death unless she would transfer half the estate to Dullia. If the plaintiff 
fails to prove that case, her suit must fail altogether. 

Now, Ganesh Pershad was murdered on the 13th of April, 1881, and 
his murder was imputed to this caste of Lodhis, five of whom were com- 
mitted for trial. But it turned out; that though the real culprit was a 
Lodhi, he was a person who had a private grievance against Ganesh Per- 
sbad, who, he said, had deprived him of his estate. He killed him out of 
private revenge. He was convicted and sentenced to death, and the other 
four who were tried with him were acquitted. The suggestion made in 
the suit now is still that the real murderers were the cast of Dodhis, and 
that they effected the murder because they were at enmity with Ganesh 
Pershad and favoured Dullia, and that the same motives operated to make 
them threaten the plaintiff unless she would transfer a moiety of the 
estate to Dullia. To prove that case several witnesses were called. The 
Subordinate Judge disbelieved the witnesses. He considered that their 
character was such as to make them not very trustworthy ; that there 
were discrepancies in their evidence; and, above all, that the improbability 
of their story was so great that it should be rejected. On those grounds 
he dismissed the suit. 

The plaintiff appealed to the High Court, and the High Court say as 
to the evidence : — We have heard all the evidence in the case, and we 
entertain no doubt, not only that under the circumstances which have 
been proved the plaintiff’s allegations were extremely Lios] probable, but 
that the direct evidence produced by her was sufficient to establish her 
allegations. ” That is the whole of their comment on the evidence. 
They do not mention any point on which they think the Subordinate 
Judge has gone wrong in disbelieving the witnesses, but they differed with 
him in the result, and they reversed his decree, and gave the plaintiff a 
decree for the moiety of the estate that she claimed. 

Such being the difference between the Courts below, the duty is 
thrown upo'n their Dordships of looking into the whole of the evidence, 
and of examining which of them is right. 

The substantial story told by the witnesses is this : that one day after 
the murder of Ganesh Pershad — nobody says exactly how long, but one 
of them says a month after— the plaintiff and Dullia were sitting at the 
doors of their respective houses, which closely adjoined one another; that 
on that occasion Dullia spoke to a number of Dodhis who were present, 
and incited them to threaten the plaiutiff with death or injury if she did 
not give Dullia half the estate ; that the plaintiff at first refused ; that 
she refused several times, but the mob of Dodhis went on repeating the 
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threats, until at last the plaintiff yielded and promised to give the moiety 
of the estate. Therefore what the Court is asked to believe is that, while 
five of these Lodhis were aooused of a capital orime and were on their 
trial, another group of Lodhis assembled to commit another heinous 
offence by intimidating the widow of their former viotim into parting with 
some of her property, from the very same motive that instigated the 
murder of Ganesh Pershad, and that the person who was to profit by 
that orime sat by and openly incited it. That is a story which would 
require proof by clear consistent testimony from persons who are above 
suspicion. Six witnesses are called to prove it. Three of them are tenants 
of the plaintiff, one of them is a servant of the plaintiff, and one of them 
is the plaintiff’s brother, and the sixth is apparently an independent man. 

What has been the conduct of the parties ? The plaintiff herself 
does not go to any Magistrate, and does not seek any assistance. 
Shortly afterwards — we cannot tell exactly how long, but probably 

[406] a fortnight or three weeks afterwards — she appears openly before 
the patwari, is examined by him in the presence of her own general 
mukhtiar, one Debi Pershad, and gives evidence that Dullia is the proper 
owner of one moiety of the estate, and that the two have agreed to share 
that which stood in the name of Ganesh Pershad. The witnesses — these 
tenants, servants, brother, and neighbour — all appear to have been 
perfectly supine. Having seen this heinous crime committed, knowing 
that their mistress or their friend was under threats against her life, they 
do not appear to have gone to anybody to seek any assistance at all. 

Their Lordships cannot agree with the High Court that that is a 
probable story. On the contrary, it seems to them to be a story of the 
highest improbability and one not to be believed without the clearest and 
most cogent evidence. 

Then as to the amount of contradiction. The only independent wit- 
ness is also the only one who speaks in any detail to the transactions, 
and he contradicts himself in a very material point. In the course of his 
examination he is asked whether he knew Dullia, whom he says he saw 
inciting the mob to threaten the plaintiff. He answered thus : “ I did 

not hear ” — by which he means I never heard — “ the voice of Musammad 
Sardar Dullia, except on that day. I have seen Sardar Dullia on several 
occasions and recognise her also. On the day she asked the Lodhis to 
threaten the plaintiff her face was visible by the side of the door. I 
recognised her.” But then in a subsequent part of his examination he 
says: "When the said Musammat” — that is Dullia — ‘‘was seated in 
her dehliz and asked to have the plaintiff threatened, I took her for the said 
Musammat because the people said it was her.” " I did not see her face 
nor could I recognise ber.” So that on the important point of the identity 
of Dullia this witness tells first one story and then the exact contradictory 
of it. Moreover, the witnesses mention several persons as having been 
present on the occasion. Three of those persons are called. Two of 
them deny that there was any enmity between the Lodhis and Ganesh 
Pershad, and all three deny that there was any intimidation whatever. There 

[407] seems to have been a conference of some kind, and according to 
these three witnesses Dullia required the plaintiff, whether on legal or 
moral grounds does not appear, to give her some advantage out of the 
estate, and the agreement ultimately was that she should have half. 

• ^ So muoh for the evidence that was given. But then there was evi- 
dence which might have been given, and was not given, of a very important 
kind. The plaintiff herself, who would be a very important witness, is not 
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one of those Indian ladies who could not be oxDected to come forward in a 
Court of justice. She is in the habit of appearing in public with her face 
uncovered, and she did appear before the patwari and was examined in the 
mutation case. Therefore there is no reason why she should not have ap- 
peared in this case, and yet she is not called. Moreover, the witnesses said 
that her general mukhtiar, Debi Pershad, was present on the occasion of the 
threats. He appeared also on the question about possession after the con- 
veyance to Har Lai, and he deposed bo the appearance of the plaintiff before 
the patwari and bo the scory that was told there, and he said nothing then 
about any threat used to the plaintiff. He did say that after the mutation 
into Dullia’s name he received the rents and that he paid over a moiety 
to Dullia because he was afraid of the villagers ; bub it appeared that he 
very soon abstained from paying the moiety, and, when asked whether he 
was nob still afraid of the villagers he said he was, bub he had not an 
opportunity to pay the rents. So that he gave somewhat ambiguous evid- 
ence on that occasion. Bub it is obvious that he would be the most im- 
portant witness to prove the plaintiff’s story if it were true, and yet he is 
nob called, although he is still living. 

Having regard then to the strange nature of the plaintiff’s story ; to 
the position of her witnesses; to her conduct and theirs at the time of 
the alleged threat ; to the contradictions, internal and external, of the 
evidence adduced ; and bo the omission of evidence that ought to have 
been adduced, their Lordships think that her story is entirely incredible; 
that the Subordinate Judge was quite right in rejecting it; that the High 
Court ought bo have dismissed [403] the appeal to them with costs; 
that a decree to that effect should now be made ; and that the respondent 
should pay the costs of this appeal. Their Lordships will humbly advise 
Her Majesty to that effect. Appeal allowed. 

Solicitors for the appellant : Messrs. Pyke and Parrott. 
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Chajmal Das and othurs ( Defendants ) y. Jagdamba Prasad 

(Plaintiff) * [2nd April, 1889.] 

Appeal-. Abatement — Death of plaintijf. respondent — Application by defendants- appellants 
for substitution —Application presented after the ls£ July, 18*8 — Limitation — Civil 
Procedure Code. ss. 868, 582— Civil Procedure Code Amendment Act ( VII of 1888) 
ss. 58, 66— Act XV of 1877 ( Limitation Act,) sch. ii, No. 175 C. J '* 


The plain tm respondent in an appeal pending before the High Court died on 
the 17 oh September, 1885. Subsequently!) applied to the High Court to be 
brought on the record as legal representative of the deceased ; on the 15th April 
1896. he was referred to a regular suit to establish his title as such representative* 
and on the 25th February, 1887, such suit was dismissed. On the 8th February* 
1886, the defen dan ts-appellants applied to the High Court for judgment • but the 
application was dismissed under the decision of the Full Bench in Chaimal Da* 
V. Jagdamba Prasid <D. On 24th July, 1888. they applied to th^ High Court" 

SEtEXSdE? UP °“ re ° " che logal 


AUJ Application in First Appeal. No. 59 of 1884, from a decree of Mrulvi Muhammad 
Abdul Basit KhaD, bubordmate Judge of Mampuri, dated the 31st March, 1884. 

(1) 10 A. 260. 
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(293) ; 17 O.L J. 316 (352).] 

[N. B. This is an off shoot from 10 A. 260.] 

[ 409 ] This was a reference to a Bench of three Judges by Straight and 
Mahmood, JJ. The facts are stated in the following order of reference. 

STRAIGHT, J. — In order to make the preliminary questions that 
arise in this appeal by way of preliminary intelligible, the following facts 
may conveniently be stated : — 

On the 20th July, 1883, one Jagdamba Prasad instituted a suit against 
his father, Narain Lai, and the present defendants-appellants and other 
persons, to avoid certain alienations which he alleged Narain Lai had made 
in favour of the other defendants in derogation of the plaintiff’s rights as a 
member of a joint Hindu family consisting of himself and his father. He 
also sought partition of his share in the joint estate from that of his father’s 
share. Narain Lai made no defence to the suit, but it was contested by 
the defendants, who are appellants upon the record in this Court. The 
Sub-Judge of Mainpuri decreed the plaintiff’s claim, and upon the 15th 
April, 1884, the three defendants who had contested the suit filed an appeal 
in this Court. Upon the 17th September, 1885, Jagdamba Prasad died, 
leaving behind him his father, his mother, his widow and a daughter. 

The widow and the daughter are now out of the question because they 
are already dead. Subsequently one Durga Prasad, alleging himself 
to be the adopted son of Jagdamba Prasad, applied to this Court 
to be brought on the record of the appeal here in the character of 
his legal representative. This Court considered that it was desirable 
before doing so that Durga Prasad should establish, if he could, his 
title as the adopted son of Jagdamba Prasad, and he was accordingly 
relegated to a suit for this purpose, which suit was instituted, tried 
and determined against him. He therefore is now also out of the 
question. Subsequently the defendants, appellants in this Court, put in a 
petition alleging that by reason of the circumstance that the legal representa- 
tives of Jagdamba Prasad had not put in any petition to be brought upon 
the record to defend the appeal, the defendants-appellants were entitled 
to judgment ; and the question that they raised by the petition went to 
the Full Bench, and the Full Bench decided in Chajmal Das v. Jagdamba 
[ 410 ] Prasad (2) that art. 178 of the Limitation Law was applicable 
to the case. The next matter to be mentioned is that upon the 24th 
July, 1888, the defendants-appellants put in a petition praying that Narain 
Lai and Musammat Genda Kuar should be brought upon the record as 
the legal representatives of Jagdamba Prasad, so that by their being 
made parties to the appeal this Court might proceed to dispose of the 


Held thatthe application having been made subsequent to the 1st July, 1888, 
when the Civil Procedure Code Amendment Act (VII of 1888) oame into force, and 
being an entirely fresh application not in continuation of any former proceedings 
between the same parties, must be dealt with under that Act and not under the 
Civil Procedure Code as it stood before the amendment ; and that as it was made 
more than six months alter the death of the deceased plaintiff-respondent, the 
appeal abated, with reference to s. 368 of the Code and Art, 175 O of the Limita- 
tion Act (XV of 1877). 

Held also that the petitioners had not shown “ sufficient oause ” within the 
meaning of s. 368 of the Code for not making the application within the prescrib- 
ed period. Ram Jitcan Mai v. Cliand Mai (1) referred to. 


(1) 10 A. 587. 


(2) 10 A. 260. 
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question raised by the former petition, which was put in by the petitioners 
on the 8bh February, 1886. It is this petition that has come before us 
to-day, and it has been supported by Mr. Juala Prasad and Mr. Gonlan , 
on behalf of the defendants-appellants. It has been opposed by Mr. Jogin- 
dronath Ghaudhri and Mr. Kashi Prasad , who severally represent Narain 
Lai and Masamraat Geoda Kuar. The position taken up by these learned 
gentlemen is that they are agreed in the contention that Musammat 
Genda Kuar is the proper person to bring upon the record, and if no 
difficulty had arisen upon another question we could have proceeded to 
dispose of the matter in difference as between Narain Lai and Musammat 
Genda Kuar as to which of them should be brought upon the record. But 
the point has been raised as to whether the petition at the instance of the 
defendants-appellants, which was filed on the 24th July, 1888, is to be 
dealt with under the provisions by way of amendment which have heen 
introduced into the Civil Procedure Code by Act VII of 1888, or whether 
it is to be dealt with under the provisions of the Civil Procedure Code as 
it stood till the date when the amending Act came into operation : in 
other words, whether we are to apply a six months’ limitation to the 
petition of the 24th July, 1888, under the new law, or, as the Full Bench 
ruling decided in this very case, the three years’ rule of limitation. It is 
to my mind difficult to see how, looking to the fact that the petition was 
presented after Act VII of 1888 came into operation, and no saving clause 
is enacted therein to protect applications in reference to rights and 
incidents that have accrued in connection with litigations pending prior 
thereto, we can do other than apply the six months’ rule. We have, 
looking to the terms of sec- [41 1] tion 582, as read with section 368 of the 
Civil Procedure Code, to take the defendants-appellants as standing in the 
position of plaintiffs in the suit, and as such standing as plaintiffs in the suit, 
asking us to bring upon the record the legal representatives of a deceased 
defendant. According to the law now passed they were bound todo this with- 
in six months from the 17th September, 1885, the date of the death of Jag- 
damba Prasad. Mr. Conlan , on behalf of the defendants-appellants, points 
out the hardship that such a construction of the statute would put upon his 
clients ; but as at present advised I find it difficult to see how it is pos- 
sible to adopt any other view. The case is necessarily one of considerable 
importance, because whatever view we arrive at as to the proper construc- 
tion to be placed upon Act VII of 1888 read with the old Civil Procedure 
Code, that construction must govern a very large number of applications 
that will be presented which are pending in this Court in reference to the 
Full Bench ruling in this very case which is now before us. Under these 
circumstances I think that it is desirable that my brother Mahmood and 
I should have the advantage of the learned Chief Justice’s assistance in 
disposing of this particular point, and, accordingly as the question is 
determined, what the effect of the action or want of action on the part of 
the defendants-appellants will be upon this appeal in reference to its 
abatement under s. 368 read with s. 582 of the Civil Procedure Code. 

Mahmood, J. — I willingly agree to the order of reference which has 
been made. 

The reference was ordered to be laid before a Bench consisting of 
Edge, C. J., and Straight and Mahmood, JJ. 


The Hon T. Conlan and Lala Juala Prasad , for the petitioners. 

Babu Jogindro Nath Chaudkri and Munshi Kashi Prasad, for Narain 
Lai and Genda Kuar. 
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Straight. J. — This is so application made by the appellant in the 
FJt. No. 69 of 1884.* pending in this Court, praying that N&r&in Lai and 
Mnaammai Goods Kuar should be brought upon the record as the legal 
representatives of Jagdamba Prasad, the [41 2 j deceased plainfciff-respond- 
oni. whose death took plaoe upon the 17tb September, 1B85. The history 
of the litigation to wbieh the appeal pending in this Court has reference 
and in respect of whioh this application now before us has been 
made, is very fully stated in my referring order of the 26th November, 
18 88 , in wbiob my brother Mahmood concurred. There are before this 
ffnll Benoh only two questions for determination. The first of those 
questions is whether the application of these petitioners, who are appellants 
in the appeal in this Court, is to be dealt with under the Civil Procedure 
Code, Act XIV of 1882. as amended by Act VII of 1888, or whether it is to 
be dealt with under Act XIV of 1882, as it stood before it was so amended. 
The second question is. assuming that it is to be dealt with under Act 
XIV of 1882, as amended by Act VII of 1888, have the petitioners 
satisfied us that they had sufficient cause for not making their application 
within the period required by law and as contemplated by s. 368 of the 
Civil Procedure Code of 1882 as amended by Act VII of 1888 ? 

I have very carefully considered this question, and it may be Reen 
from the terms in which the order of reference was made, that from the 
moment of this first point being raised, I did not entertain much doubt as to 
what the decision should be. Further consideration has not altered my 
view, and I have come to the conclusion that this application of the 24th 
July, 1888, which was presented to this Court subsequent to the coming 
into operation of Act VII of 1888 amending Act XIV of 1832, must be enter- 
tained, dealt with and disposed of under those two statutes taken together. 
In the Full Bench ruling of this Court, which determined the mode in which 
questions arising between mortgagors and mortgagees in respect of mort- 
gages made before the passing and coming into operation of the Transfer of 
Property Act (1). I stated that I believed the rule of law to be that no 
person has any vested right in procedure, and that an application made or 
a suit commenced after a particular Act regulating procedure has come into 
operation must be dealt with according to the rules provided in such Act. It 
is true that [4 133 the litigation between these petitioners and Jagdamba 
Prasad commenced as far back as 1884, and that the appeal was filed in this 
Court upon the 15th April, 1884. But it is equally clear that the 
application which we are now concerned with was a fresh application 
and not a continuation of any former proceedings taken by the same 
parties : in short it was an entirely new application made on the 24th 
July, 1888, which date I need scarcely point out was subsequent to the 
1st of July 1888, when Act VII of 1888 with its amendment of Act XIV 
of 1882 had come into operation. The point of time then to be looked at 
for the purpose of determining the question of limitation, which has 
now been settled by Act VII of 1888 in its amendment of the then 
existing Civil Procedure Code and of the then existing Limitation 
Act, is the 17th September, 1885, the date of the death of Jagdamba 
Prasad. It is therefore clear that the application being made after the 
amendment of Act XIV of 1882 had been made by Act VII of 1888, s. 368, 
Civil Procedure Code, as it now stands with the interpretation to be 


* See 10 A. 260. 


(1) 8hib Jjal v. Ganga Prasad, 6 A. 262. 
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attached to the article of the Limitation Law which is now numbered 
Art. 175 C, to be found in the schedule of Act VII of 1888, is to b 9 
applied to the present case. As I stated in the referring order, these 
defendants-appellants are to be regarded in the light of plaintiffs in the 
suit, and they stand in the position of plaintiffs who are coming in to have 
the representatives of a deceased defendant brought upon the record. 
Now from the terms of that article which amends the Limitation Law, 
the starting point is the date of death of the deceased defendant or of the 
deceased plaintiff-respondent. In this case Jagdamba Prasad was the 
deceased plaintiff-respondent, and the date of his death is the date from 
which time must be counted. As that death took place on the 17th 
September, 1885, and as the application to bring upon the record the 
heirs of the deceased was not made until the 24th July, 1888. when the 
amending Act VII had come into force, it has not been made within the 
time, and cannot, therefore, prima facie be granted. 


The second question then that arises is, have the petitioners satisfied 
~ ^ ” for not making [414] the 


m 
ima 


the Court that they had “ sufficient cause ” for not ma 
apnlication within the required period ? I have taken ucuasion more 
than once to say that the Limitation Law in force in this country is 
™ade for the purpose of being obeyed, and not, as the suitors seem to 
a.gine, of being disobeyed, and indulgence under it is uot to be extended 
iu uncertain haphazard fashion according to the fancy of a particular 
Judge or Bench of Judges, but upon well understood and recognised rules 
even at the risk of hardship to a particular party. For my own part,' I 
do not think that in the present case any hardship will be inflicted upon 
these petitioners ; they have no one but themselves to blame for the 
consequences that have resulted from their own negligence and dilatoriness. 
Recently the learned Chief Justice and my brother Tyrrell have laid 
down in very explicit terms the correct rule in regard to the mode 
in which the provisions of s. 14 of the Limitation Act are to be applied. 
By parity of reasoning the principle may be used in dealing with the ques- 
tion of what is “ sufficient cause” under s. 368, Civil Procedure Code, with 
which I am now concerned. In the case above referred to, the learned 
Chief Justice and my brother Tyrrell accepted the ruling of my 
brother Mahmood in Ravi Jiwan Mai v. Ghand Mai (l) in which the 
learned Judge’s remarks were as follows. He says : — “In my opinion 
s. 14 of the Limitation Act itself does not contemplate cases where 
questions of want of jurisdiction arise from simple ignorance of the 
law, the facts being fully apparent and clear and is limited to cases 
where from bona fide mistakes of fact the suitor has been misled into litigat- 
ing in a wrong Court. The phrase ‘ other cause of a like nature ’ which 
occurs in the section is rather vague, but it cannot be held to undo the 
effect of the constitutional obligation which the law imposes upon everv 
citizen to know the law of the land in which he lives.” Now applying that 
principle to the case before us, I cannot for a moment come to" the con- 
clusion that these petitioners have shown any“sufficient cause” for not 
making their application within the period provided bv law Great stress 
is laid by them upon the circumstance that by the action of this Court in 
consequence of L*15J the application made by Durga Prasad to be brought 
on the record in place of Jagdamba Prasad, the proceedings in their appeal 
were hung up for a considerable time. They were no doubt hunt* nn 
the 15th April. 1886, until 25th February, 1887. when the su“t of Du?g“ 

(1) 10 A. 587. “ ‘ 
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Prasad was dismissed by the Sab- Judge of Mainpuri, but even if indulgence 
for that period were to be granted to them, yet they had from the 25th Feb- 
ruary, 1887, until the 24th July, 1888, or a period of more than a year, left 
within which to apply, and yet no application was made on the part of 
these petitioners of the character and description they have now presented. 
I am of opinion that both the questions referred must be answered adverse- 
ly to the petitioners. The first is answered by saying that this application 
is governed by the existing Civil Procedure Code with the amendment 
introduced by Act VII of 1888, the second that they have not satisfied us 
that they had “ sufficient cause ” for not preferring the application 
contained in their present petition within the proper period. 

The effect of that view will be tjhat the appeal will abate ; but as 
this Bench is not seized of the appeal, the view expressed by this Bench 
will be laid before the Division Bench and no doubt will be given effect 
to by that Bench. 

Edge, C. J. — I concur. 

MAHMOOD, J. — I also concur and concur entirely in what has fallen 
from my brother Straight. Yet I wish to add a few words to what he 
has said. The real difficulty in this case, as it seems to me, has arisen 
over the Full Bench ruling of this Court, where a line of distinction was 
drawn between plaintiffs-appellants and defendants-appellants for the 
purpose of array of parties, after the death of any respondent whether 
such respondent be plaintiff or the defendant. I have no desire to refer 
to those rulings, because their effect has now been settled by Act VII of 
1888, to which my brother Straight has already referred. 

The other difficulty has arisen in consequence of the circumstance 
that in s. 368 of the Code of Civil Procedure the following words 
[ 416 ] occur : — “ When the plaintiff fails to make such application within 
the period prescribed therefor, the suit shall abate, unless he satisfies the 
Court that he had sufficient cause for not making the application within 
such period.” 

This is not the first occasion upon which I have expressed a regret that 
this question as to the extension of the period of limitation or as to the 
interpretation of what the “ sufficient cause ” should be, is out of place in 
the Code of Civil Procedure, because that is not an enactment dealing 
with that department of the adjective law of Limitation. The proper 
place for the sentence above quoted would have been s. 5 of Act XV of 
1877. It is however not there, and because it is not there, we have had 
the difficulty with which my brother Straight has fully dealt, and which 
required the case to be dealt with by three Judges instead of my brother 
Straight and myself, when we originally heard the case in the Division 
Benoh. 

The judgment of my brother however disposes of the difficulty, and 
I agree with him entirely. 
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APPELLATE CIVIL. 

Before Sir John Edge> Kt ., Chief . Justice , and. Mr . Justice Tyrrell. 

Bhagwant Singh ( Plaintiff ) v. Daryao Singh and others 

{Defendants) .* [llth June, 1889.] 


Bond — Interest post diem- Damages for non-payment on dice date — Limitation — Act XV 
of 1877 (Limitation Act) % sch. ii. No. 116 — Charge on hypothecated property — Succes- 
sive or continuing breaches of contract — Practice — Danger of deciding case upon a 

document by construction put on another document in another suit . 

4 

A contract to pay interest post diem on a mortgage ought not to be implied 
when the parties to the written contract have not expressed therein any suoh 
intention. This is particularly the case where the written contract does in clear 
terms provide for the payment of interest and compound interest during the term 
of the mortgage. Narian Lai v. Chajmal Das (1) followed. Chhab Nath v. 
Kamta Prasad (2) and Baldeo Panday v. Gokal Rai (3) referred to. 

[417] Damages given after the due date of a mortgage for non-payment of the 
principal money upon the due date, are damages for breach of contract, and not 
interest payable in performance of a contract ; and under art. 116, sch. ii, of the 
Limitation Act (XV of 1877>, a suit to recover such damages must be brought 
within six years from the time when the contract for the breach of which they 
are claimed was broken. It cannot be said that such damages are, from the date 
when the contract was broken, and even before they have been ascertained or de- 
creed, a charge upon the property hypothecated, so as to make art. 116 inappli- 
cable. Price v. The Great Western Railway Co. <4), Morgan v. Jones (5), Gordillo v. 
Weguelin (6), in re Kerr's Policy (7), Lippard v. Ricketts (8;, Cook v. Fowler 
(9), and Bishen Dyal v. Udit Narain (101 distinguished. 

In suoh cases there is oue breach of the contract, namely the non-payment on 
the date agreed upon ; and there is no question of continuing or successive 
breaches. Mansab Ali v. Gulab Chand (ll; referred to. 

The danger pointed out of deciding one case relating to a bond by the construc- 
tion placed in another suit on another an 1 a different bond. 

[N. F.. 24 C. 699 (706) ; 95 P. R. 1902 = 21 P.L.R. 1903 ; F.. 13 A. 330 (333) ; R., 17 
A. 581 (584) ; 18 M. 331 ; 19 C. 19 (25) ; D., 22 B- 107 (110).] 

THE facts of this case are sufficiently stated in the judgment of the 
Court. 

The Hon. Pandit Ajudhia Nath and Babu Jogindro Nath Chaudhri 
for the appellant. 

Munshi Bam Ptasad and Babu Durga Charan Banerji , for the res- 
pondents. 


JUDGMENT. 

Edge, 0. J-. and Tyrrell, J. — This was a suit on a hypothecation 
bond dated September 24th, 1875. The bond was in the following terms : — 
“ I, Hansraj SiDgh, son of Bhajan Singh, caste Thakur, occupation zemin- 
dari, resident and zemindar of Kalhor Bajhana, pargana Karor, tahsil 
Mainpuri, do declare as follows : — I have borrowed Rs. 1,000, half of which 


• First Appeal. No. 74 of 1888. from a decree of Maulvi Shah Ahmad-ul-lah, Sub- 
ordinate Judge of Mainpuri, dated the 14ih February, 1888. 

(1) Decided 7th March, 1889, not yet reoorted. (2) 7 A. 333. (3) 1 A. 603. 

(4) 16 L. J. Exch. 87. (5) 22 L. J. Exch. 232. (6) L. R. 5 Oh. D. 287. 

(7) L. R. 8 Eq. 331. (8) L. R. 14 Eq. 291. (9) L. R. 7 E. and I. 27. 

(10) 8 A. 486. (11> 10 A. 85. 
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is Rs. 500, from Bhagwant Singh, son of D&lel Singh, caste Thakar, occu- 
pation zemindari and hanking, of Faizpur, p&rgana Karor, to pay the debt 
due to Bald&o Singh, Thakur, resident of mauza JBendauli, pargana Main- 
puri, and brought the same to my use. I promise to pay the whole 
amount, including principal and interest, in six years. The interest has 
been agreed to be paid at Re. 1-2 per cent, per mensem. I shall pay 
[4183 interest annually, and if I do not pay interest in any year, the in- 
terest would become principal, and interest at Re. 1-8 per cent, per mensem 
would be oharged by the creditor. I have for the creditor’s satisfaction, 
hypothecated a li- bis was zemindari share in the aforesaid Kalhor Bajhana. 
I shall not transfer it in any way so long as the full amount is not paid 
off. If I do so, it shall be illegal. Whatever money I shall pay on 
account of interest, I shall get it endorsed on the bond. There would be 
no necessity for a separate receipt. If I do not pay the full amount, prin- 
cipal and interest, within the prescribed term, the creditor shall be entitled 
to recover his money from the property hypothecated thereunder, as also 
from other moveable or immoveable properties belonging to me. I and my 
heirs shall have no objection to it. I have therefore made these few 
presents by way of hypothecation bond so that they may serve as 
evidence and be of use when needed.” 

Under that bond the principal and interest agreed to be paid bv it 
became payable on September 24th, 1881. This suit was instituted on 
January 14th, 1888, i.e., more than six years from the due date of the 
bond. The Subordinate Judge gave the plaintiff a decree, but misunder- 
stood the provision as to compound interest. He disallowed the claim 
for interest or damages post diem. The plaintiff has brought this appeal. 
It appears to us quite plain that the meaning of this contract is that 
whenever in any year default was made in the payment of the interest, 
the interest due for that year should be added to the principal, and that 
after the first default the interest payable should be at Re. 1-8 per cent, 
per mensem, and not at the rate of Re. 1-2 per cent, per mensem. In 
other words, the contract provided that during the contract period there 
should be rests, and the unpaid interest should be added to the principal, 
and that in case of default of payment of interest during the contract 
period, the rate of interest should be increased. No interest was paid 
during the contract period. The decree below must be varied by adding 
Rs. 440-12 to the sum decreed in respect of interest unpaid during the 
currency of the contract, and interest at the increased rate to the 4th 
January, 1881. 

[4193 Pandit Ajudhia Nath , for the appellant, contended on the other 
branch of the case, that impliedly the parties contracted that interest 
should be payable post diem , and if we do not so read the deed, then that 
damages should be allowed in lieu of interest, that in such case the damages 
are a charge on the estate, and art. 116 of soh. ii of the Limitation Act 
would not apply, and in any event that his client was entitled to damages 
for the six years immediately preceding the commencement of this action 
In support of his contention that interest was pavable after due date he 
referred to the case of Chhab Nath v. Kamta Prasad (1). That case and’the 
case of Baldeo Panday v. Gokal Rat (2) were considered by us in a judgment 
which we delivered on March 7th, 1889, in the case of Narain Lai v 
Chajmal Das . We do not think it necessary to repeat what we said in 
that case as to those autbbrities. We adhere to the views there expressed 
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on that; subject. It is plain that there was here no express agreement that 
interest should be paid post diem. It is not contended that there was any 
such express agreement, and it is equally plain to us that there is nothing 
in the contract from which we can or ought to imply that the parties 
intended that interest post diem should be payable. For our part we do 
not see why a contract to pay interest post diem on a mortgage ought to 
be implied by a Court in Iudia when the parties to the written contract 
have not expressed any such intention in the contract which they executed. 
This is particularly the case when we find, as here, that they did provide 
in very clear terms for the payment of interest and compound interest 
during the term of the mortgage. It would have been easy by the use of 
a few apt words inserted in the written contract for the parties to have 
expressed a covenant that interest should be payable post diem , if such 
they had intended the contract to be. In our opinion there was here 
no implied contract to pay interest post diem. As to the limitation 
which applies in cases of this kind where damages are sought for the 
breach of a contract to pay the principal on the due date, we considered 
that matter at some length in the case of Mansab Ali v. [420] Gu lab 
Chand (1), and we would not again consider the question if it had not 
been for the vigour with which the Hon. Pandit Ajudhia Nath contended 
that in that judgment we were mistaken as to the law. A Full Bench of 
this Court in Husain Ali Khan v. Hafiz Ali Khan (2) as we think rightly, 
applied art. 116 of sch. ii of the Limitation Act (XV of 1877) to a suit on 
a registered bond for the payment of money. Now if interest as such is 
not payable after the due date of a mortgage either by express or implied 
agreement, the mortgagee can only seek compensation for the non-payment 
of the principal on the due date by claiming damages for the breach of the 
contract. It may be said that those damages are given in lieu of interest. 
Call such damages by any name one likes, they are damages fora breach of 
contract, and not interest payable in performance of a contract, and unless 
there is something to make art, 116 of sch. ii of the Limitation Act inapplica- 
ble, such damages cannot be awarded or given by the Court unless the suit 
in which they are claimed is brought within six years from the time when the 
contract, for the breach of which the damages may be awarded, was broken. 
The contention of the Pandit Ajudhia Nath leads one to ask oneself whether 
there is some magic about damages for the non-performance by a mortga- 
gor of his contract to pay on the due date, which takes the damages which 
may be awarded for a breach of that contract out of the ordinary 
category of damages, and out of the purview of art. 116 of sch. ii of the 
Limitation Act. It is not easy to understand the Pandit's contention. 
It is that damages for a breach by a mortgagor to pay on the due date, 
are. from the date when the contract is broken or even before they have 
been ascertained or decreed, a charge upon the property hypothecated, 
and being such a charge, art. 116 does not apply to them. It is not 
necessary here to consider whether if a Court in a suit on a hypothecated 
bond did decree for damages for such a breach in a case in which such 
damages could be decreed, the damages so decreed would or would not 
thereby become a charge on the property hypothecated, or whether if 
damages so decreed became a charge upon the hypothecated property the 
charge so created would or would not take [42 i] priority over a second 
mortgage subsequent in date to that for the breach of which the damages 
were decreed, but prior in date to the commencement of the suit in which 

(1) 10 A. 85. ( 2 ) 3 A. 600, 
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suoh damages were olaimed, or upon what principle such priority eould 
or could not be decreed, or whether a Court could or could not declare suoh 
damages to be a charge upon the hypothecated property. Unless in some 
way the damages which, during the six years (to take this case) following 
September 24th, 1881, were unascertained and undecreed, and in respect 
of which no claim had been made within those six years, could in some 
way by relation back from a decree passed in a suit commenced after the 
period of limitation had expired, be held to be a charge upon the land from 
the date of breach, we fail to see how we, by our decree on the 11th June, 
1889, could create a charge on this hypothecated property in respect of 
damages, the right to sue for which had, by reason of the Indian Limita- 
tion Act, determined prior to the commencement of this suit. That is 
what it appears to us we are asked to do here. The learned Pandit has 
cited several authorities to us in the course of his argument. He has 
referred us to Fisher on Mortgages (14th ed.) paragraphs 1484, 1485, 
1487, 1488. We see nothing in any of those paragraphs to support his 
contention. The hist case to which he referred us was Price v The Great 
Western Bailivay Co. (I). All that is to he said about that case is that 
the learned Barons of the Exchequer were of opinion that the document in 
question theie showed that the parties intended that the interest claimed 
should be paid. That was the inference they drew from the document. 
The next case was the case of Morgan v. Jones (2), and there the Chief 
Baron, and apparently the other Barons of the Exchequer, considered 
that the agreement in the document to pay the interest was evidence to 
go to the jury that interest was to be payable post diem. We were then 
referred to the case of Gordilio v. Wegiteliu (3). That case turned appa- 
rently more on the facts and dealings between the parties than on 
anything else. The next case was a case in re Kerr's Policy (4) in 

V * G ’ helfi fchat t,ie deposit of title deeds to secure 
L422J a loan is to be considered as an agreement to execute a mortgage 
of the property comprised in the deeds with interest ; i. e., he inferred 
from the deposit of the title deeds a contract to execute a mortgage under 
which the parties would contract to pay interest. Here the parties have 
not contracted to pay interest, although they have executed a mortgage 
The next case was Lippard v. Ricketts (5). In that case Vice Chancel- 
lor Bacon said, referring to the caso in L. R., 8 Ea., p. 331 : __ “J n 

the case of Kerr s Policy , tho Court seems to have proceeded on the 
theory that a debt secured by an equitable mortgage will, unless 
something is said or may be implied to the contrary, carry interest * 
and it seems to follow that when tho Court has once decided that there 
is a charge, the sum charged must bear iuberest ” (p. 294). The Pandit 
also referred to a casein the House of Lords — Cookv. Fowler (6) That 
case we have already commented upon in the case of Mansab Ah v. Gulab 

Tl - e ,l\ eXt S XS ° rehed upon by the Pandit was Rishen Dial 
V, Udit Naratn (8). The hypothecation bond in that case was some- 

Jnd ® ,mi } ar .. to m Present, and there Mr. Justice Straight 

and Mr. Justice Mahmood held that the plaintiff’s remedy for the 

non-payment of the bond on the due date was a suit for damages and 
as that part of the caso had not been dealt with by the Court below’thev 
remanded issues on the subject of damages. No one appears to 
have sugg ested to them that the damages which were being claimed were 
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apparently barred by limitation. On the remand no question was raised 
as to limitation, and the parties left it to the discretion of the District 
Judge to say what damages should be allowed. On the return to the 
remand a decree was passed on that basis in the appeal by the consent of 
counsel. Consequently on this particular point that case is not an authori- 
ty against the view which we hold. Many of the cases which have been 
cited were decided by the Judges on the construction which was put in 
each case on the particular document in the case. We can only say, 
as we have more than once pointed out, that there is considerable danger 
in deciding one case by the construction put in another suit on another 
[423] and a different bond. This was a danger forcibly pointed out by 
Sir George Jessel, late Master of the Rolls in England (l). In our judg- 
ment to which we have already referred, we have explained as well as 
we could that in a case like this there is one breach of the contract, name- 
ly, the non-payment on the day agreed upon, and that there is no question 
of continuing or successive breaches. That was a breach once and for all. 
The decree will be varied by increasing the sum of Rs. 2,156 by Rs. 440*12 
giving a total decree for Rs. 2,596-12. The appellant will have propor- 
tionate costs, so far as he has succeeded, and will have to pay costs so far 
as he has failed. 

Decree modified. 


11 A. 423. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt ., Chief Justice, Mr. Justice Straight, and Mr. 

Jiistice Mahmood . 


Ashfaq Ahmad and others {Plaintiffs) v. Wazir Ali and others 

{Defendants.)* U8th January, 1889. J 

Mortgage — Redemption by co-mortgagor — Suit by other mortgagors against redeeming 
mortgagor for redemption of their shares— Limitation— Act XV of 1877 (Limitation 
Act), sch. ii. Nos. I4i, 14«. 

In 1828 one of several co-mortgagors redeemed an usufructuary mortgage 
executed in 1822 and obtained possession. The other mortgagors brought a suit 
against the heir of the redeeming mortgagor in 1886, for redemption of their 
shares in the mortgaged property. 

Held, that the limitation applicable to the suit was that provided by art. 148, 
sch. ii, of the Limitation Act iXV of 1877; ; that time ran not from the date of 
the redemption in 1828, but from the time when it would have run against the 
original mortgagee if he had been a defendant, i.e., the date of the original 
mortgage or 1822 ; [424j and that the suit was therefore barred by limitation. 


Second Appeal No. 408 of 1887 from a decree of T. Benson, E>q., District Judge 
of Saharanpur, dated th^ 4th December, if- 96, reversing a decree of Shah Amiud-nllah 
Munsif of Deoband crated the 23rd June, 1886. • * * 

(1) The judgments of Sir George Jessel, M.R., above referred to, re^ardim? the 



. Evans (43, L J. Com, Law. 63), AthiU v. Athxll <L. R~' i 6 CL D.^at^D ^23 ’ 
essel, M.R.and in re Tovqvei ay- Willaume a rd London (L.R., 20 Ch. D., at P p. 48l’,per 
hett. L.J. A similar principle has been laid do*n regard, ng the danger of deciding 
questions of fact w.ih reference lo pievions decisions upon other questions of fact * see 
Ecclesiastical Commissioners of England v. King <L.R. 14 Ch. D.^at p. 225, per Brett, 
L.J.) and Queen-Empt ess v. Gcbajdhan (I.L.R. 9 All. at pp. 555, 566, per Edge, C.J.j 
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Umr-un-nissa v. Muhammud Yar Khan (l) exDlaioed. Nura Bibi v. Jagat 1889 
Narain (2) and Ram Singh v. Baldeo Singh { 3) referred to. JAN. 18. 

[Dial., 3 Bom. Ii.R. 635 (689) ; R., U.B.R, (1892-1896) Civil 502 ; 61 P.L.R. 1904 ; 

32 P.R. 1905 = 39 P.L.R. 1905.J APPEL- 

The facts of this case are fully stated in the following order of LATE 
reference : — OlViL. 

MahmoOD J. — In order to explain the facts which are necessary to ^ 423 
be borne in mind in considering the question of law raised in this case, 
the following genealogical table may be stated : — 


I 

Mus am mat 
Khwaji, 
daughter. 

I 

Khwaj Bakhsh, 
husband. 


Ahmad Ali. 

I 


l 

Musammat 

Halimau, 

daughter. 

I 

Mushtak Ahmad, 
son. 


I 

Musammat 

Sbarfan, 

daughter. 



Musammat 

Rahimin, 

daughter. 


The suit relates to four properties all of which are stated to have 
belonged to Ahmad Ali, the common ancestor of the parties ; and it is 
further stated in the plaint that he mortgaged the properties separately 
under the following deeds : — 

(1) Property No. I under a deed executed on 2nd Jamadi-ul-awal, 

1236 Hijri, corresponding with 6th January, 1821. 

(2) Property No. II., under a deed executed on 4th Ramazan, 1238 

Hijri, corresponding with 16th June, 1823. 

(3) Property No. III., under a deed executed on 14th Shawal, 1237 

Hijri, corresponding with 5th July, 1822. 

(4) Property No. IV., under a deed executed on 7th Shawal, 1230 

Hijri, corresponding with 12th September, 1815. 

It is stated in the plaint that these various properties were mortgaged 
to different mortgagees, but that all such mortgages were usufructuary, and 
the various mortgagees were duly placed in possession. 

Ahmad Ali died some time in 1825, leaving his four daughters as 
his heirs, and these also subsequently died. It is then alleged [425] that 
Khwaj Bakhsh, the husband of Musammat Khwaji, and as such having 
inheritance in her share, redeemed the whole of the aforesaid mortgages in 
the following manner : — 

(1) Property No. I redeemed in 1837. 

(2) „ No. II „ „ 1837. 

(3) ,. No. Ill „ „ 1828. 

(4) „ No. IV „ „ 1861. 

and obtained possession of the entire rights in these mortgaged properties. 

The plaintiffs are the heirs and descendants of Musammat Haliman 
through her son Mushtak Ahmad, and they assert that they are entitled 
to her one-fourth share in all the four properties above mentioned. The 
present suit was instituted against the defendants who are the descendants 
of the other three daughters of Ahmad Ali, the principal of whom are in 
possession under the redemption of the mortgages by Khwaj Bakhsh as 
above mentioned. 

The object of the suit was to recover possession of the one-fourth 
share which the plaintiffs claim by inheritance from Musammat Haliman 

;(2) 8 A. 295. 
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and also for recovery of mesne nrofibs, upon the allegation that the mort- 
gages having been execute 4 anterior to the repeal of the usury law 3 by 
Act XXVIII of 1855, the mortgage-money due on the four above-men- 
tioned mortgages had been liquidated from the usufruct of the mortgaged 
property, leaving a balance of mesne profits in favour of the plaintiffs. 

The suit was resisted by a total denial of the plaintiffs’ allegations as 
to the mortgages and their redemption by Khwaj Bakhsh, aud upon this 
allegation the defendants further pleaded that their possession, derived by 
inheritance from Khwaj Bakhsh, had all along been adverse, and that the 
suit was barred by twelve years’ limitation, and even by the sixty years’ 
limitation provided for redemption, because more than GO years had 
elapsed since the alleged mortgages by Ahmad Ali, the suit not having 
been instituted till the 5th of February, 1886. 

[426] The Court of first instance decreed the claim in respect of 
property No. Ill, to which the mortgage of 14th Shawal, 1237 Hijri (5th 
July, 1822), related, and to that extent decreed the claim, together with 
mesne profits, and dismissed the rest of the suit, holding that the other 
three mortgages were not proved by the plaintiffs. 

From the first Court’s decree the defendants appealed to the lower 
appellate Court, and the plaintiffs preferred objections under s. 561 of the 
Criminal Procedure Code in respect of so much of the claim as had been 
dismissed by the first Court. The learned Judge of the lower appellate 
Court had therefore before him the entire suit, that is to say questions 
relating to all the four mortgages above mentioned. He has, however, not 
gone into the merits of the w hole case, and has dismissed the whole suit 
by decreeing the defendants’ appeal betore him and dismissing the cross 
objections of the plaintiffs. 

The ground upon which the learned Judge has dismissed the whole 
suit is limitation, and in doing so he has dealt especially with the mortgage 
of 5th July, 1822, relating to property No. Ill, which had been found to 
have been redeemed by Khwaj Bakhsh in 1828 from the original mort- 


gagee. 


The learned Judge has held that: The respondents mortgagors 

(plaintiffs) cannot claim that the transaction of 1828 was a mortgage on 
their part, inasmuch as they were in no way parties to the transaction; 
that they can only claim a right to redeem on the theory that defendant 
appellant is the representative of the original mortgagee against whom 
the right to sue began to run from 1822 ; that accordingly the suit is 
barred by art. 148 oi the Limitation Act ; and that any other theory 
involves this, that defendant appellant in redeeming respondents’ (plain- 
tiffs’) share of the estate in 1828 was acting adversely to their proprietary 
rights, and in that case the suit would be barred by art. 144." 

It was upon these grounds that the Pai ned Judge dismissed the suit 
in respect of the mortgage of 5th July, 1822, and it was upon the same 
ground that he disallowed the plaintiffs’ cross-objections relating to the 
other mortgages — all of w hich are older than 60 years. 

[427] This second appeal lias been preferred from the whole decree, 
but Mr. Abdul Majid on behalf of the appellants, and Mr. Sundar Lai on 
behalf of the respondents, have addressed their arguments as to limitation 
with special reference to the mortgage of 5th July, 1822. 

I he effect of Mi. A bu it l Majid s argument is that inasmuch as a 
mortgage is indixisible, and a co-mortgagor cannot redeem his own share, 
except by redeeming the whole mortgaged property, including the shares 
of his co-moi tgagois, Khwaj Bakhsh s action in redeeming the entire 
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mortgage of 5th July, 1822, amounted to a mortgage in his favour so far 
as the plaintiff’s share was concerned; that since such redemption did not 
take place till 1828, the period of 60 years’ limitation under art. 148 of the 
Limitation Act (XV of 1877) applies to the case, and that period must be 
'calculated not from 'the date of the original mortgage of 5th July, 1822, 
but from 1828 when Khwaj Bakhsh, by redeeming the whole property, 
obtained possession of the iDlaintiffs’ share therein. Upon these steps of 
reasoning the learned counsel argues that the suit was not barred by 
limitation. Further, he argues that if art. 148 of the Limitation Act is 
not applicable to the case, then this suit not being regarded a suit for 
redemption, must be taken to be a suit for possession of immoveable 
property within the meaning of art. 144 of the Act, and even in this event 
the suit would not be barred by limitation, because the defendants’ 
possession having initiated in the redemption of 1828 could not be 
regarded as adverse in respect of the plaintiffs’ share, which could not 
have come into their possession, but for the redemption of 1828, which 
redemption, far from repudiating the plaintiffs’ title, must have proceeded 
upon a recognition of the plaintiffs’ title. 

Similarly Mr. Sundar Lai has addressed an alternative argument to 
me. The learned pleader argues as the first alternative, that art. 148 of 
the Limitation Act applies to the case, but then the limitation must be 
counted from 5th July, 1822, when the original mortgage was made, and 
the suit would thus be barre 1 by limitation, for the last column of that art. 
gives no indication of any starting point other than that which would be 
applicable to suits against the mortgagee under the terms of the mortgage 
itself. As [428] the other alternative the learned pleader contends that 
art. 148 has no application to the case, and that the suit falls under art. 
144, and as such is governed by 12 years’ limitation calculated from the 
time when the defendants’ possession became adverse to the plaintiffs, 
which in this case must be taken to have commenced at the redemption 
of 1828, and if not, the case cannot be decided without a clear finding as 
to when the defendants’ possession became adverse to the plaintiffs. 

A third and a minor argument was also addressed to me by Mr. 
Sundar Lai on behalf of the respondents, namely, that the lower appellate 
Court has not clearly found that the plaintiffs have any such rights as 
would entitle them to the status of co- mortgagors of the mortgage of 5th 
July, 1822. I will not dispose of this contention before deciding the 
question of limitation raised by the arguments of the parties. 

That question depends upon the determination of the following 
points : — 

(1) Is this suit governed by art. 148 or art. 144 of the Limitation 

Act ? 

(2) If by art. 148, is the starting point of the period of limitation, 
the date of the mortgage of 1822 or the date of the redemption of 1828 ? 

(3) If art. 144 applies, is the defendants’ possession acquired under 
the redemption of 1828 to bo taken as adverse to the plaintiffs from that 
date ? 

In order to dispose of these questions, it is necessary to premise that I 
take it to be a well settled rule of law that when the equity of redemption 
vests in more than one mortgagor, any one of them can redeem the whole 
property on payment of the full mortgage debt ; that the mortgagor who 
so redeems the entire property obtains possession thereof subject to the 
right of his co-mortgagors to recover their shares from him on paying their 
proportion of the mortgage debt and of the expenses incurred in redemption 
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by the co-sharer who has redeemed the original mortgage. This was a well 
recog- [429] nized rule of law before the passing of the Transfer of Property 
Act (IV of 1882), and it has been recognized by that enactment in s. 95 
which also recognizes another well known rule of law that the mortgagor 
who thus redeems the share of his co-mortgagors has a charge upon their 
shares for the proportionate amount which he has paid on behalf of his 
co- mortgagors. There are many old cases cited in the 7th edition of 
Macpherson’s Law of Mortgage, pp. 312 and 343, and to those may be 
added the case of Asansab Ravuthan v. Vamana Rau (l). 

It was upon the same principle that my brethren Straight and Tyrrell, 
in the case of Nura Bibi v. Jagat Narain (2), held that a co-mortgagor 
who obtains possession by redeeming the whole mortgage assumes the 
position of mortgagee, and that the other co-mortgagors could sue to redeem 
their shares and that such suit would be governed by art. 148 of the 
Limitation Act (XV of 1877). That case is undoubtedly an authority in 
favour of Mr. Abdul Majid's contention so far as that contention seeks 
to apply art. 148 to the present suit. But as pointed out by Pandit 
Sundar Lai , the case before my learned brethren was one in which the 
original mortgage redeemed by the defendants was not proved to be older 
than 60 years, and they therefore did not decide the question as to the 
period from which the starting point of the limitation of 60 years was to 
be calculated. They said : — “ Such a suit naturally falls within the 
definition of art. 148 of Act XV of 1877 ; and we fail to appreciate how 
it is possible for one of two mortgagors redeeming the whole mortgaged 
property behind the back of the other, to change the position of that other 
to something less than that of a mortgagor, or to abridge the period of 
limitation within which he ought to come in to redeem.” 

Relying upon this passage, Mr. Sundar Lai argues that the essential 
part and the turning point of the ratio decidendi of that ruling was the 
circumstance that the plaintiff had sued within 60 years of the original 
mortgage, which had been redeemed by the defendant, and that in this 
view the ruling supports the case of the [430] respondents rather than that 
of the appellants. I think this contention is sound, and that the ruling 
just mentioned is not on all fours with the present case, because in that 
case the exact question now before me did not and could not arise, viz., 
whether in cases where the original mortgage is older than 60 years, and 
could not be redeemed under art. 148 by the plaintiff mortgagor, if no 
intermediate redemption had been made by the co-mortgagor defendant; the 
date of such redemption furnishes a fresh starting point of a 60 years’ 
period of limitation under art. 148. 

Again, as far as the argument of the parties with reference to the 
applicability of art. 144 of the Limitation Act is concerned, reference has 
been made to a Full Bench ruling of this Court in U inr-un-nissa v. Mu- 
hammad Yar Khan (3), which would go to show that when a co-mortgagor 
obtains possession by redeeming the whole mortgage, his possession from 
the date of such redemption becomes adverse to the other co- mortgagors, 
and that their suit to recover possession of their shares would be governed, 
by the 12 years’ limitation prescribed by art. 144 of the Limitation Act. 
The ruling is no doubt a binding authority upon me sitting here as a single 
Judge, but as pointed out by my brethren Straight and Tyrrell, “the appli- 
cability of art. 148 to the facts of that case was never raised or considered, 
the arguments and ratio decidendi being confined to the question of 
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whether, assuming art. 144 to supply the limitation, there had been 
adverse possession on the part of the defendants which would defeat the 
plaintiff’s suit and it was, indeed, upon this ground that those learned 
Judges felt themselves at liberty to apply the 60 years’ limitation pres- 
cribed by art. 148 and not the 12 years’ limitation under art. 144, to a 
case in which the defendants co-mortgagors of the plaintiff had redeemed 
the whole mortgage 21 years before suit and had since been in possession. 

Mr. Abdul Majid in supporting his contention that the redemption of 
1828 must be taken to amount to a fresh mortgage and as such furnishing 
a new starting point of 60 years’ limitation under [ 431 ] art. 148 
relies upon the dictum of Petheram, G. J., in Ram Singh v. Baldeo Singh 
(1) where the learned Chief Justice observed : — 

“ Art. 148 is, in my opinion, intended to apply to any person in 
possession of immoveable property which he is entitled to hold so long as 
an amount due to him, for which that property is charged, remains unpaid. 
The debtor, on payment, is entitled to possession ; and this is in effect a 
redemption of the land or share in the land, the relation of mortgagor and 
mortgagee, in fact, as described in art. 148. Therefore I am of opinion 
the relation of mortgagor and mortgagee, as described in art. 148, did exist, 
and that the 60 years’ limitation applies. I think also that the right to 
redeem must be reckoned from the year 1821 as the relationship was then 
created.” 

The report of the case in which these observations were made shows 
that all that had occurred in 1821 was a decree which the co-sharers of 
a village had obtained against the purchaser at a sale for arrears of Govern- 
ment revenue, which decree, setting aside the sale, directed that the co- 
sharers should obtain possession on payment of a certain sum to the 
purchaser ; and subsequently one of such co- sharers paid off the whole 
decretal amount and obtained possession. Mr. Abdul Majid argues that 
if the decree of 1821 could establish the relation of mortgagor and mort- 
gagee in that case, a fortiori, in this case the relation of mortgagor 
and mortgagee was established between the parties to this litigation when 
the redemption of 1828 was made, and that therefore that time must be 
regarded as the starting point of 60 years’ limitation in this case under art. 
148 of the limitation Act. Again, the learned counsel, so far as his 
argument relates to the applicability of art. 144, calls my attention to a 
ruling of Mr. Justice Oldfield in Karimdad Khan v. Faizan Bibi (2) where 
the learned Judge held that in cases of one co-mortgagor obtaining posses- 
sion by redemption of the whole mortgaged property, such possession could 
not, ipso facto , be taken to be adverse to the other co-mortgagors, and that 
the suit would not be barred even though redemption had taken place more 
than [ 432 ] 12 years before suit. I delivered no separate judgment in that 
case, and concurred in the order which that learned Judge made, but the 
report does not show, and I do not remember that our attention had been 
called to the Full Bench ruling of this Court in Umr-un-nissa v. Muham- 
mad Yar Khan (3), which as I now read it seems to me to be somewhat 
irreoonoileable with the ratio upon which the judgment in the case before 
Oldfield, J. and myself just cited proceeded. 

In this state of the case-law, and in view of intrinsic difficulties which 
have arisen in this case, I should ordinarily have regarded it as my duty 
to refer the case to a bench consisting of more than one Judge, bv availing 
myself of the statutory provision to that effect, which the rules of this 
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Court, dated the 11th June, 1887, contain. But this Court, as I have re- 
cently reason to think, is not unanimous as to the exact extent of the dis- 
cretionary power which those rules imply in matters of reference. I shall 
therefore direct that the case be laid before the learned Chief Justice, who, 
under s. 14 of the statute 24 and 25 Vic. c. 104, has extensive power in 
that behalf, for such orders as he deems fit to pass as to whether this case 
may be referred to a Division Bench consisting of two Judges, or should be 
disposed of by me sitting as a single Judge. 1 direct accordingly. 

STRAIGHT, J. — As the accuracy or otherwise of a judgment of Pethe- 
ram, C. J., when Chief Justice of this Court is in question, I think it 
desirable that the proposal of my brother Mahmood should be adopted. I 
accordingly support his recommendation. 

The case was ordered by Edge, C. J., to be laid before a bench con- 
sisting of himself and Straight and Mahmood, JJ. 

Maulvi Abdul Majid and Pandit Moti Lai Nehru , for the appellants. 

Pandit Sundar Lai for the respondents. 


JUDGMENT. 

EDGE, C. J. — This was a suit for redemption of mortgage. The 
original mortgage was a usufructuary mortgage of 1822. One of the 
mortgagors redeemed the whole of the property in 1828. This [ 433 ] 
suit was brought against his heirs on the 5th February, 1886. The 
lower appellate Court dismissed the suit on the ground that it was barred 
by limitation. In my opinion the limitation applicable in a case of this 
kind is the limitation which would have been ajmlicable if tbe original 
mortgagee or his heirs had been the defendants to the redemption suit, that 
is, if art. 148 of the Limitation Act applies, the period does not run from 
the date of the redemption of the whole property by one of the co-mort- 
gagors, but from the time it would have run against the original mortgagee 
if he had been a defendant in the suit. As I understand the law, when 
one of two or more co-mortgagors redeems the whole, he as to the portion 
which represents the interest of his co-mortgagors stands in the shoes of 
the mortgagee from whom lie redeems, and standing in those shoes, it 
appears to me that he has got the same rights and the same liabilities. 
If art. 148 applies, as I think it does, this suit is barred by time. If the 
ruling of the Full Bench in the case of Umr- un-nissa V. Muhammad Yar 
Khan (l) be correct and exhaustive, then also the suit is barred as more 
than twelve years have run since the date of the redemption of the mort- 
gage by the ancestor of defendants. So in either case the plaintiff’s suit 
must fail. The ruling oi the lull Bench above referred to was explained 
by my brother Straight and my brother Tyrrell in the case of Nura Bibi 
v. Jagat Narain (2). It appears from that explanation that the attention 
of the Full Bench was not drawn as to the question whether art. 148 of 
the Limitation Act was applicable to the case. There the attention of the 
Full Bench having been confined to the article before them, the result 
arrived at was that art. 144 was held applicable. This appeal therefore 
must be dismissed. 

• 

Straight, J. The tacts out of which the questions raised by this 
reference arose aie \ery fully stated in the referring order of my brother 
Mahmood, and it is wholly unnecessary to repeat them now. The learned 
Chief Justice has summarised the position of the parties to the litigation 
out of which this appeal aiose, by saying that this is a suit by the plaintiffs, 
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appellants, before us, for redemp- [434] tion of their share of certain pro- 
perty mortgaged in the year 1822, from the defendants respondents who 
are the representatives of one of the original mortgagors, who in the year 
1828 redeemed the whole of the mortgaged property. The three questions 
raised by my brother Mahmood in his referring order are : — 

(1) Is this suit governed by art. 148 or art. 144 of the Limitation 
Act ? 

(2) If by art. 143, is the starting point of the period of limitation the 
date of the mortgage of 1822, or the date of the redemption of 1828 ? 

(3) If art. 144 applies, is the defendants’ possession acquired under 
the redemption of 1828, to be taken as adverse to the plaintiffs from that 
date ? 

It will be convenient for me at once to deal with the obvious matter 
that was passing through the mind of my brother Mahmood at the time 
he made the reference of these questions, with regard to the applicability 
of art. 144 to facts like those disclosed here. No doubt what was present 
to his mind was a decision of the Full Bench passed in the year 1880 and 
reported in U/nr-im-nissa v. Hduhwnmad Yar Khan (l). I have already, as 
the learned Chief Justice has observed, taken occasion, in conjunction 
with my brother Tyrrell, in the case of Nnra Bibi v. Jagat Narain (2) to 
explain the circumstances under which that particular ruling was 
delivered by the Full Bench. Having again refreshed my memory by 
reference to it, I am convinced that I was right in saying that the whole 
argument of the Full Bench proceeded upon the assumption that art. 144 
of the Limitation Act was the article applicable to those particular facts, 
and assuming that particular article applicable, the question was whether 
as is stated in the order of reference of the two learned Judges, there had 
been such physical possession as would lay the foundation for finding 
adverse possession. I am quite convinced that the equitable principle 
which was then recognized, under which a co-mortgagor [433] redeeming 
for his other mortgagors was entitled upon redemption of the whole 
mortgage to hold their shares as against them as security for the mortgage, 
was never referred to or discussed, and there was at that time no statutory 
provision in force, which could have been brought to the attention of the 
Judges of the Full Bench, to show that article 148 was the limitation 
article applicable. Therefore, in so far as there is anything in that case 
to militate with the contention now raised, it must be taken that that 
case never did decide, and must not be regarded as an authority for 
deciding that article 143 is not applicable to such facts as we have here. 
Therefore it must be dismissed from consideration in dealing, with the 
questions submitted to us. 

* Then arises the question whether art. 148 is applicable, and if so, 
from what date does the limitation begin to run. Does it run from the 
date of the original mortgage, or does it run from the date of the redemp- 
tion of the whole mortgage by one of the co-mortgagors? As to art. 148 
being applicable, I have no doubt I have already committed myself to that 
view in the case of Nura Bibi v. Jagat Narain (2), and there have been 
several other rulings to the same effect, among others one reported in 
Weekly Notes of 1886, p. 152 (Baghubar Sakai v. Bunyad All) (3). Further, 
even before the Transfer of Property Act came into operation, I took the 
view that a co-mortgagor redeeming the whole mortgage stood in the shoes 
of the original mortgagee, and was entitled to all the rights and the 
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incidents connected with his estate. The principle that underlies that is, 
that he having paid off the obligation to the creditor is entitled to take 
advantage of all the incidents connected with the security as it stood in 
the hands of the mortgagee, or in other words he is entitled to all the 
rights and incidents connected with the mortgage as they were in the v 
hands of the mortgagee at the time the redemption took place. Among 
others he cannot say that a new mortgage transaction commenced from that 
particular date, but his position as mortgagee stands upon the same footing 
as it would have if the original mortgagee had assigned over to him by sale 
his mort- [436] gage interest. Not only do I think that a co- mortgagor 
redeeming the whole mortgage stands in the position of the original mort- 
gagee, but that time runs from the date of the original mortgage. No doubt 
this view is inconsistent with the one expressed by the late Chief Justice, Sir 
Comer Petheram, in the case of Ram Singh v. Baldeo Singh (1). That 
learned Judge was of the same opinion as I am, as to the applicability of 
art. 148 to the facts then before him. But it does not appear to have been 
seriously discussed before him as to what was the precise date from which 
the limitation would run. Mr. Abdul Majid is entitled to use that judgment 
in his favour, and it is entitled to all the respect which every utterance of 
that learned Chief Justice deserves. But I cannot myself agree with the 
view that the limitation runs from the date when redemption took place. 

It must, in my opinion, relate back to the date of the original mortgage, 
and upon this I have explained my reasons in the case of Nura Bibi v. 
Jagat Narain (2). The conclusion I have arrived at is the same as that 
of the learned Chief Justice, viz., that this suit was barred and that this 
appeal must be dismissed with costs. 

Mahmood, J. — The facts of the case as also the points of law raised 
by the arguments of the parties before me when the case first came up 
before me in the Single Bench are fully stated in my order of the 17th 
July, 1888, and I regard what I then said as a portion of my judgment 
to-day. 


That order shows that, at any rate, the case was a fit one for being 
disposed of by a Bench consisting of more than one Judge, and it was in 
consequence of that circumstance that the case was laid before my brother 
Straight and myself, and by our order of the 6th December, 1888, it was 
laid befoie the learned Chief Justice for consideration as to whether it 
should not go befoie a Bench of three Judges. It is in consequence of this 
circumstance that this is a third time that this Court is hearing the case, 
and it has not been due to any other cause than mv desire to obtain such 
authoritative ruling upon the points raised in the ‘case as this Court can 
give. 

[437] The points which arise in the case have been so completely dealt 
with by the learned Chief Justice and my brother Straight, that I should 
be unnecessariUy taking up their time if I dwelt upon the same points or 
made any endeavour to give expression to any exposition of the law which 
would minutely deal with the various cases that mav arise under it The 
question, however, upon which the fact of the case turns requires two 
things,— first, that it should be held by us that art. 144 of sch. ii of the 

Limitation Act has no reference to suits of this character, and secondly, 

that suits of this character are governed by art. 148. Upon both these 
questions I, who am never content with dealing with any case without 
dealing also with the ratio, viz., the essential steps of reasoning, upon 
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which the Judgment proceeds, have no hesitation in saying with all 
deference that the judgment of the Full Bench in Umr-un-nissa v. Muham- 
mad Yar Khan (1) proceeds upon a theory of law as to the application of 
the art. 144, which I find impossible to accept, notwithstanding the clear 
distinction which my learned brother Straight drew in the case of Nura 
Bibiv. Jagat Narain (2), the result of which we have held to-day is to say 
that the Full Bench ruling need no longer be referred to for the purposes 
of finding out the periods of limitation for suits. 

Again, it is also clear, and I do not wish to add a single word to what 
has fallen from my brother Straight upon the subject, that the ruling re- 
ferred to in my referring order, viz.. Bam Singh v. Baldeo Singh (3), cannot 
possibly be consistent with the ratio upon which our judgment proceeds. 
The truth is, as I understand the law, that there are various manners and 
methods whereby a person may stand in the shoes of a mortgagee. There 
may be a case such as that of an assignee, or there may be a case such as 
that which the broad principle of equity known as subrogation involves. A 
co-sharer suing for the redemption of the whole of the property and obtain- 
ing redemption thereof is not a person in adverse proprietary possession, 
as the Full Bench ruling would probably require. He is simply by 
subrogation on the same footing as an ordinary person would {[438J be as 
representing the mortgagee, or rather the mortgagee’s interest in property, 
quoad such of his co-sharers as have not either secured redemption or sued 
for it. 

When in a suit the question arises whether or not a co-sharer can 
obtain his share from a redeeming co-sharer, the case to my mind is a suit 
such as art. 148 contemplates, and such a suit is governed by the sixty 
years’ period. In the present case the original mortgage was so old as 5th 
of July, 1822. There was no endeavour made to prove that the redemp- 
tion which took place in 1828 was other than an ordinary redemption by 
one co-sharer of the other co-sharer’s property. The present defendants 
represent the right of the redeeming co-sharer, and they are entitled to 
rely upon the same limitation as art. 148 would require. 

There is, however, because it is on account of that reference of mine 
that the case has come up before us. one point more that I wish to add. 
The reference, of course, relates to four properties as mentioned in my 
referring order, and what we have held with regard to this mortgage 

us to consider the other mortgages mentioned 
in the judgments of the Courts below. The view we have now taken 
defeats the whole suit. The result is exactly what the learned Chief 
Justice and my brother Straight have said, viz ., that this appeal stands 
dismissed with costs. 

Appeal dismissed. 
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Procedure Codecs. 50 — Act XV of 18/7 ( Limitation Act), s. 28, sch. ii. No. 148 
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There is a clear distinction as to the onus of proof between cases where a plain- 
tiff sues for possession of land by redemption of mortgage and cases where the 
defence to a suit for possession of land is twelve years’ adverse possession by the 
defendant. In [439] each case the plaintiff must Dlead his title, and if that title 
is in issue, he must make it out by at least prima facie evidence before the defen- 
dant can be put to proof of his defence. ^Vbere the defence is twelve years’ 
adverse possession, the defendant must plead and make out the title he alleges, 
and thus show that the title of the plaintiff, which otherwise had been proved or 
admitted, was lost. Ia a suit for possession of land by redemption of mortgage, 
the very nature of which presupposes that the possession of the defendant or his 
predecessor was lawful, the plaintiff must in his plaint show the title upon 
which he relies, and therefore a title subsisting at the date of suit. Unless he 
gives prima facie evidence to show that his suit is within time, he fails to prove 
his title or subsisting right to the property. 

Philipps v. Philipps (1). Dawkins v. Lord Penrhyn (2), Radha Oobind Roy 
Shab v. Inqlis (3), Rao KaranSmgh v. Rajah Bxkar Ali Khan (4), Rajah 
Kishen Dutt Panday v. N irendar Bihadur Singh (5), Ram Chandra Apaji v. 
Balaji Bhaurav (6), aod other cases referred to. 


[R., 14 A. 193 = 12 A.W.N. 55; 18 A. 295 (296. 217); IS A. 403 (408) = 16 A.W N. 
132 ; 20 A. 182= 18 A.W.N. 19; 27 B. 271 (278); 17 A.W.N. 129; 19 A.W.N. 
132 ; L.B.R. (1893 — 1900), 360 ; 3. O.C. 173 (175) ; 6 O.C. 119 (123) • 88 P R 
1903; 11 P.R. 1909 = 51 P.L.R. 1909.] v ' ’ 


The facts of this case are sufficiently stated in the judgment of Edge, 

* 

Babu Jogindro Nath Chaudhri , for the appellant. 

Mr. Abdul Majid , for the respondents. 


Judgments. 


Edge, C. J. — The plaintiffs-resnondents here, on the 2nd July 1886 
brought a suit in the Court of the Munsif of Azamgarh for redemption of 
an alleged mortgage and for surplus prohts. In their plaint they alleged 
that the ancestor of the defendant No. 2 had, in the year 1242 fasli, that 
is to say in 1835*36, mortgaged a one anna four pie share in mauza Isapur 
to the grandfather of the defendant No. 1 for Rs. 150, that the mortgage 
was a usufructuary mortgage, and that the eutire mortgage-debt had been 
discharged by the usufruct leaving a large surplus which they claimed. 
They alleged that they had purchased the rights of the defendant No 2 in 
the property in question, and said that as they had not the mortgage-deed 
in their possession, they could not give the exact date of the mortgage. 

The defendant No. 1 in his written statement denied that any such 
mortgage was made or that any mortgage was made in 1242 fasli. He 


* Second Appeal No 916 of 1887 from a decree of J. M. C. Steinbelt, E-'q., District 
Judgo of Azamgar, dated the 15th March, 1897, molifying a decree of Babu Nihal 
Chand, Munsif of Azamgarh, dated the 21st September, 1886. 
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further pleaded that, on the 31st of August, 1820, the property in question 
had been mortgaged to bis ancestor for Us. 325, [440] and that to that 
mortgage four other bonds representing in amount Rs. 396 bad been tacked 
on, and that the debt bad not been discharged. Qe also pleaded that the 
claim of the plaintiffs was barred by limitation. 

The plaintiffs called two witnesses to prove that a mortgage for 
Rs. 150 had been made, and they putin evidence a rubkar of 1836. 

The Munsif of Azamgarh, bolding “that the mortgage-deed being with 
defendant No. 1, the burden of proving the time of mortgage, and the 
money for which the mortgage was made lay upon him,” gave the plaintiff 
a decree for possession for Rs. 113-5-3, with interest and for costs. The 
defendant No. 1, the appellant here, appealed from that decree to the Court 
of the Judge of Azamgarh. In that appeal the then Judge of Azamgarh 
in his judgment found so far as is material as follows : — “ The evidence 
on both sides is not very good. That the rubkar filed by plaintiffs merely 
shows there was a mortgage, but that is admitted, and the oral evidence 
by itself is hardly sufficient to warrant decreeing the claim. On the other 
hand, the deed of mortgage filed by defendant proves too much, for it 
refers to a mortgage of far more property than that claimed. Defendant 
No. 1 explains this by saying that perhaps part of the mortgage had been 
paid off, and so part of the property had been redeemed, but this is unlikely, 
and there is no proof whatever of it. 

“ Under the circumstances I agree with the lower Court that it is 
impossible to hold that the defendant’s deed refers to the present mortgage 
or that the bonds he holds have been tacked on to the present mortgage. 
So I agree with the lower Court that the plaintiffs are entitled to recover 
the property, but I cannot agree with the lower Court in holding it clearly 
proved that the mortgage was for exactly Rs. 150, and that it is not only 
paid off by the profits, but that there is a large surplus ; on the contrary, 
if this were really the case, the claim for redemption would have been 
preferred long ago, so I consider there is not sufficient evidence to prove 
that there is a surplus or how much it amounts to.” 

[441] The Judge of Azamgarh on that finding dismissed the claim, 
so far as it related to the alleged surplus profits, and ordered each party 
to bear their own costs in both Courts, and to that extent modified the 
decree’of the Munsif. 

From that decree of the Judge the defendant No. 1 has brought 
this second appeal. 

Mr. Jogindro Nath Chaudhri on behalf of the defendant-appellant 
contended that, as the making of the mortgage alleged by the plaintiffs 
was in issue in the suit, it lay upon the plaintiffs to substantiate their case 
by at least some prima facie evidence of the making of the alleged 
mortgage, that no such pi nna facie evidence had been given, and conse- 
quently that the plaintiffs had failed to establish even a piima facie case 
that the mortgage alleged and relied upon by them in their plaint had 
been made, or that the suit was brought within the period of limitation 
prescribed by the Indian Limitation Act, 1H77. He cited the following 
authorities: — Rajah Kishcn Nutt Panday v. Narendar Bahadur Sitgh tl), 
Baton Knar v. Jiwan Singh (2), Balaji Naiji v. Babu Dealt (3), Ram 
Chandra Apaji v. Balaji Bhanrav (4), Kura Bibi v. J.ajat Narain (5), 
B hag loan Singh v. Mahabir Singh (6). Pandurang (jocind v. Balkriahna 
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Hari (1), and an unreported judgment of mine, in which my brother 
Brodhurst concurred, in S. A. No. 289 of 1888. 

Mr. Abdul Majid on behalf of the plaiutiff's-respondents, whilst 
admitting that it lay upon the plaintiffs bo establish by prima facie 
evidence that the action had been brought within time, contended that 
such prima facie evidence had been given. Mr. Abdul Majid admitted 
that the Judge or Azamgarh in his judgment correctly represented the 
effect of the rubkar which was put in evidence. He referred to the 
following authorities : — Radha Prasad Singh v. Bhajan Rai (2), Radha 
Gobind Roy Saheb v. Inglis (3), Sarsuti v. [442] Kunjbehari Lai (4), 
and Bhagivan Singh v. Mahabir Singh (5), which had been cited by Mr. 
Jogindro Nath Chaudhri . 

My brother Mahmood in the course of the argument suggested that 
as the defendant-appellant relied on limitation as a bar to the suit, it 
was on him to show that the suit was not brought within time and not 
upon the plaintiffs to show that it was, and he referred us to the case of 
Rao Karan Singh v. Rajah Bakar Ali Khan (6). 

It appears to me that this being a second appeal in which we must 
accept the opinion of the first appellate Court as to the oral evidence, and 
its conclusions of fact upon the documentary evidence before it, it is 
necessary in the first instance to consider what was the opinion of the 
Judge of Azamgarh as to the oral evidence and what were his conclusions 
of fact upon the documentary evidence before him. 

As I read his judgment, the late Judge of Azamgarh was of opinion 
that the oral evidence on each side was untrustworthy and unreliable, and 
I necessarily conclude that, holding that opinion, he discarded the oral 
evidence. As to the documentary evidence it is admitted that his opinion 
as to the rubkar of 1836, namely, that the rubkar showed no more than 
that there had been a mortgage, was correct. 

The Judge below does not suggest that the mortgage-deed of 1820 
produced by the defendants was not in fact a genuine deed. 

For reasons which, if this was a first appeal, would be far from conclu- 
sive to my mind, he came to the conclusion that the mortgage deed of 
1820, by which a five and half anna share in the same mauza Isapur 

was along with other property mortgaged, did not relate to the property 
in question. 

H 0 found as a ^ ac ^ that the plaintiffs had nob proved the mortgage 
alleged by them, and consequently he disallowed their claim for the 
alleged surplus profits, but nevertheless he confirmed that portion of 
the decree of the Munsif which decreed possession. With all respect 
for the late Judge of Azamgarh, his judgment, in [443] my opinion, he- 
trays considerable confusion of mind, unless he was of opinion that the 
onus of proving the date of the mortgage alleged by the plaintiffs, that it 
had in fact been made, and that the plaintiffs’ title and right to redeem were 
subsisting at the date of the suit was not upon the plaintiffs bub upon the 

defendant who in his written statement, had specifically denied that any 
such mortgage had been made. 

As I understand his judgment there was in his opinion no prima facie 
evidence of a reliable character that any such mortgage as that alleged and 
relied upon by the plaintiff had ever been made, and yet in the latter part 
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of hia judgment in the passage which I have quoted he refers bo the ‘ pre- 
sent mortgage ” as if such mortgage had been admitted or proved. 

It appears to me that there is a plain and clear distinction as to the 
onus of proof between a case like this in which a plaintiff sues to obtain 
possession of land by redemption of a mortgage, and that in which the 
defence to a suit for the possession of land is twelve years’ adverse pos- 
session by the defendant. In each case it is for the plaintiff to plead his 
title, and if that title is put in issue, he must make it out by at least 
primci facie evidence before the defendant can be put to proof of his 


defence. 
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In the second case, in which the defence is twelve years adverse 
possession, the defendant whose title, if any, is twelve years’ adverse pos- 
session, must plead and make out the title he alleges, and thus show that 
the title of the plaintiff which otherwise had been proved or admitted 
was lost. As a matter of pleading it is quite clear that a plaintiff suing for 
possession of land by redemption of mortgage must show in his plaint the 
title he intends or hopes to prove, and upon which he relies as entitling him 
to the relief which he asks. 

By s. 50 of the Code of Civil Procedure it is enacted that the plaint 
in a suit must contain 4 ( b ) a plain and concise statement of the circum- 
stances constituting the cause of action, and where and when it arose, 
and 44 if the cause of action arose beyond the period ordinarily allowed by 
any law for instituting the suit, the [444] plaint must show the ground 
upon which exemption from such law is claimed. 

It is enacted by s. 28 of the Indian Limitation Act, 1877, that “at the 
determination of the period hereby limited to any person for bringing a 
suit for possession of any property, his right to such property shall be 

extinguished.” 

The plaintiff in such a suit as the present one must show in his plaint 
his title, and that involves his showing a title subsisting at the date of 
suit. In the present case the plaintiffs would not, in my opinion, have 
complied with the clear and specific requirements of s. 50 of the Code of 
Civil Procedure if in their plaint they had merely stated that a mortgage 
of the land in question had been granted to the defendant or his ancestors 
and that they as the assignees of the mortgagor’s right were entitled to 
redeem on the ground that the mortgage debt had been discharged by the 
usufruct. Such as plaint would not show the circumstances constituting 
the cause of auction or when it arose or in fact that any cause of auction 
or right to sue existed at the commencement of the suit. 

The subject of the kind of averments which a plaintiff should make in 
his statement of claim, and what it should show under the orders relating 
to pleading in England, which are analogous to the provisions of our Code 
of Civil Procedure, was much discussed in the case of Philipps v. 
Philipps (1) which was a suit of ejectment on title. 

Unless the plaintiff in a suit for redemption of mortgage shows in his 
plaint that prima facie he had at the commencement of the suit a title and a 
right to sue then subsisting, his plaint would not, in my opinion, comply 
with the requirements of s. 50 of the Code of Civil Procedure. It would, 
in my opinion, in the result be as useless for such a plaintiff to allege in his 
plaint a date and circumstances of which there was no prima facie evidence 
as to allege a date and circumstances which were false. I cannot better 


(1) L. R. 4 Q. B. D. 127. 
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illustrate what I consider to be the effect of art. 148 of the second sche- 
dule of the Indian Liimitation Act, 1877, coupled with 8. 28 of that Act, and 
of [445] the paragraphs which I have quoted from s. 50 of the Code of 
Civil Procedure, then by quoting from the judgment of Lord Cairns in 
Dawkins v. Lord Penrhyn (l), the following passages: — “ My Lords, I 
consider that there can be, and ought to be, no doubt at all upon that point. 
The analogy which was referred to of the Statute of Frauds is not an 
analogy of any weight. The Statute of Frauds must bo pleaded, because 
it never can be predicted beforehand that a defendant who may shelter 
himself under the Statute of Frauds desires to do so. He may, if it be a 
question of an agreement, confess the agreement, and then the Statute of 
Frauds will be inapplicable. With regard also to the statute of limita- 
tions as to personal actions, the cause of action may remain even 
although six years have passed. It cannot be predicted that the defend- 
ant will appeal to tbo statute of limitations for his protection ; many 
people, or some people at all events, do not do so ; therefore you must wait 
to hear from the defendant whether he desires to avail himself of the de- 
fence of the statute of limitations or not. But with regard to real property 
it is question of title. The plaintiff as to state his title, the title upon 
which he means to rely, and the statute of limitations with regard to real 
property, says that when the time has expired within which an entry or 
a claim must be made to real property, the title shall be extinguished and 
pass away from him who might have had it to the person who otherwise 
has the title by possession, or in whatever other way, he may have it. 
Therefore if upon the face of the will the plaintiff states that the period 
allowed by the statute has expired, he states in law that his title is extin- 
guished, unless, indeed, he can bring himself within some of the exceptions 
under which the statute allows his title to continue.” 

It is true that in Dawkins v. Lord Penrhyn , (1) Lord Cairns was deal- 
ing with the English law as to limitation, and the rules in England as to 
pleading, but, in my opinion, his judgment as to the effect of the English 
statute of limitation relating to real property would be equally applicable 
to the article and section of the Indian Limitation Act, 1877, to which I 
have referred, and his observations [446] as to the English statute of 
limitation as to personal property are not uninstructive for us in India who 
have to construe and apply the law as it is here. 

The very nature of a suit for possession of land by redemption of 
mortgage presupposes that the defendant or those whom he represents in 
title had lawfully obtained possession of the land, and the plaintiff must 
show in his plaint, and must support his case by at least prima facie 
evidence showing his title to possession, and his right to disturb the pos- 
session of the defendant which had a lawful origin. If in such cases the 
mortgagors title to the land and the right to redeem have become extin- 
guished by lapse of time, such extinguishment was effected not by any 
overt act of the mortgagee but by the mortgagor having failed to bring 
his suit within the time allowed by the Indian Limitation Act. Unless 
a plaintiff in a redemption suit give prima facie evidence to show that his 
suit is brought within the time, allowed by the Indian Limitation Act he 

in my opinion ails to show that he has a subsisting right to the property 
in suit, or in other words he fails to prove his title 

• ?u th f 0t lT. hand ' suit , a SaiD8t an alleged trespasser for posses- 
sioo, the pl aint iff s case is that the poss ession of the defendant is and has 

(1) L. R. 4 App. Caa. 58 and 59. 
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been from the date assigned in the plaint as the date of the alleged tres- 
pass unlawful. 

It would be a sufficient compliance with clause ( d ) of s. 50 of the 
Code of Civil Procedure for a plaintiff in such a case, for example, to state 
in his plaint filed on the 10th February, 1888, that he being possessed of 
one bigha of land in mauza Rajpur, &o., was on the 1st January, 1888, 
wrongfully dispossessed by the defendant. If the simple defence to such 
an action was twelve years’ adverse possession by the defendant, it would, 
after the plaintiff had given prima facie proof of what amounted to a 
dispossession by the defendant within twelve years before suit, clearly be 
for the defendant to prove an adverse possession for twelve years, other- 
wise the plaintiff’s title would stand admitted. 

In my opinion, in all cases where the plaintiff’s title is in issue, and 
adverse possession of twelve vears is a defence, the plaintiff must 
[447] prove prima facie a title, and then the defendant, if he is to suc- 
ceed, must prove in fact twelve years’ adverse possession. In the case 
of Radha Gobind Roy Sahab v. Inglis (1), their Lordships of the Privy 
Council, at page 367, are reported to have said: — “ The question remains, 
whether the disputed land, which must now be taken all to lie within the 
yellow line, had or had not been occupied by the defendant for twelve 
years before the suit was instituted, so as to give him a title against the 
plaintiff by the operation of the statute of limitation ; on this question 
undoubtedly the issue is on the defendant. The plaintiff has proved his 
title ; the defendant must prove that the plaintiff has lost it by (reason of 
his) the defendant’s adverse possession.” 

4t “ It is to be observed that their Lordships in that case state that 
“ the plaintiff has proved his title,” and from other parts of their judgment 
I infer that the plaintiff had given at least prima facie evidence to show 
that the defendant there had not been in adverse or other possession of 
the land in question for twelve years before the suit. As was pointed 
out by Mr. Justice Oldfield in his judgment in the case of Sarsuti v. 
Kunj Behari Lai {2), Radha Gobind Roy v. Inglis (1) is an authority to 
show that when a plaintiff in a suit for possession of land has proved his 
title, it is for the defendant to prove the adverse possession on which he 
relies. In the case of Rao Karan Singh v. Rajah Bakar Ali Khan (3) 
so far as this point is concerned, their Lordships of the Privy Council 
merely decided that although under the old law of limitation a plaintiff 
must have proved that be was in possession of the property in suit within 
twelve years before suit, yet under Act IX of 1871, he may sue within 
twelve years from the time when the possession of the defendant, or of 
some person through whom he claims, became adverse to him. I fail to 
see anything in the judgments of their Lordships of the Privy Council in 
either of the two cases to which I have just referred, from which it can 
be argued that the onus is on a defendant in a suit for redemption of 
proving that the suit is not brought within time. 

[448] It appears to me that their Lordships of the Privy Council in 
the case of Rajah Kishcn Dutt Pandey v. Narendar Bahadur Smgh (4) 
although they were then considering Act I of 1869. enunciated, if I ma v 
say so the correct rule of law as to the onus of proof in suits for redemp- 
tion of mortgage applicable to cases like the present. In that case which 
was one for redemption of mortgage, the then Officiating Judicial Com- 
mis sioner of O udh had held that there was a presumption of law in favour 
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of the plaintiff, and that the burden of proof lay, not upon the plaintiff, to 
prove that the term did not expire before the 13th February, 1856, which 
was the material date so far as limitation in that case was concerned, but 
upon the defendant to prove that it did. Their Lordships at pp. 88 and 
89 of the report are reported to have said. “ Their Lordships are not 
prepared to concur with the Judicial Commissioner in the view that he 
expressed, that the presumption of law is such as he described it. It 
appears to their Lordships that in such a case as the present it lies 
upon the plaintiff to substantiate his case by some evidence, by some 
primci facie evidence at least. But in this, as in most other cases, 
where the quantum of evidence required from either party is to be consi- 
dered, regard must be had to the opportunities which each party may 
naturally be supposed to have of giving evidence, and although the burden 
of proof prima facie in this case in their Lordships’ view is upon the 
plaintiffs, still they think the consideration should not be omitted that 
the defendant would naturally have the mortgage, and that it would be 
prima facie , at all events, more in his power to give accurate evidence of 
its contents than in that of the plaintiff,” and further — “ Now applying 
this view of the law to the present case, their Lordships have to see 
whether the plaintiff, in this view, did give such prima facie evidence as 
shifted the burden of proof on the defendant. Although it may be that 
the evidence of neither side is altogether satisfactory, nevertheless their 
Lordships, after giving their best consideration to the case, are of opinion 
that the plaintiff did give some such prima facie evidence. He was 
himself examined. He called seven or eight witnesses who deposed 
to the contents of the instrument, to its containing [449] the term 
which he contended for, and further, to the admission of the defendant 
or of his predecessors of the existence of some such term, and the 
Extra Assistant Commissioner believed the witnesses, having, as was 
before observed, the opportunity of seeing and observing their demean- 
our.” It is quite plain to my mind that their Lordships held in that 
case that the onus of proving that the suit for redemption of mort- 
gage was brought within time lay upon the plaintiff. They held that 
prima facie evidence to that effect amounted to proof sufficient to shift the 
burden upon the defendant of proving the contrary. It cannot be 
suggested that their Lordships in using the words “ it lies upon the 
plaintiff to substantiate his case by some prima facie evidence at 
least ” meant to suggest that evidence which is not believed or con- 
sidered reliable by a Judge who has to find the facts would be sufficient 
to substantiate a plaintiff’s case so as to shift the burden of proof from his 
shoulders to those of a defendant. In that case there was in addition to 
the evidence of the plaintiff the evidence of seven or eight witnesses ** who 
deposed to the contents of the instrument, to its containing the term which 
he (the plaintiff) contended for, and further, to the admission of the defen- 
dant or of his predecessors of the existence of some such term.” One 
piece of evidence in that case was that the defendant in certain settlement 
proceedings in 1857 corrected a statement that he was the purchaser of 
the property and described himself a3 a mortgagee, a statement which was 
prima facie inconsistent with the term of the mortgage having expired 
before the 13th February, 1856. Their Lordships in conclusion and after 
they had discussed at some length the evidence, such as it was, on the 
record say. Their Lordships therefore think that the evidence of the 
plaintiff is to some extent corroborated by an admission of the defendant, 
to the effect that there was in existence a mortgage in 1857. They 
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therefore think that the plaintiff gave some evidence calling upon the 
defendant for an answer. It may be that the evidence was not very strong, 
and that it would have been rebutted by evidence of any force on the other 
side. But their Lordships are of opinion that the evideuce of the defendant, 
the main portions of which appear to have been disbelieved by all three 
Courts, [450] some documents connected with which have been treated by 
all three Courts as spurious, contains no answer to the case of the plaintiff, 
which must therefore prevail.” 

It has been contended here that the defendant having pleaded that 
he held an unsatisfied mortgage of 1820 : and its having been found that 
the mortgage of 1820 did not relate to the land or share in question, such 
admission was an admission that the defendant-appellant was a mort- 
gagee as alleged by the plaintiffs, and cast upon the defendant the onus of 
proving that the mortgage alleged by the plaintiffs, namely, one of 1836 
for Rs. 150 had not been made. I have failed to see any force in that 
contention. I cannot see how the second line of defence of the defendant 
which failed, namely, that he held under an unsatisfied mortgage of 1820 
oan be twisted into an admission or evidence of any kind that the mort- 
gage alleged by the plaintiffs was made or that the plaintiffs are entitled to 
redeem on the basis of the mortgage alleged by them, the making of 
which was unequivocably denied and put in issue by the defendant in his 
written statement. 

Accepting as we must in second appeal the conclusions of fact of 
the late Judge of Azamgarh, there was here in my opinion no prima facie 
evidence that the mortgage alleged by the plaintiff had been made in 
1836 or at all, or that this suit, in which they claimed to redeem an 
alleged mortgage of 1836 for Rs. 150, was brought within time. It may 
very well be that the defendant in 1886 honestly but mistakenly believed, 
if he was mistaken, that the mortgage of 1820 did relate to the property 
in question, and it may also be that if that mortgage-deed did not relate 
to the property in suit he was unaware of what the origin of his title 
was. It is not suggested that the defendant was an original party to 
the mortgage of 1820 or to the alleged mortgage of 1836. I cannot 
understand upon what principle a defendant could be expected to produce 
or give evidence of the contents of an alleged mortgage-deed or other 
document, of the making or existence of which there was no prima facie 
evidence, particularly when the making and existence of the alleged 
document were in issue in the case and denied by the defendant, and 

when [451] the alleged document was not set up by him as the origin of 
his title. 

In Nura Bibi v. Jagat Narain (l) my brothers Straight and Tyrrell 
put the same construction upon the judgment of their Lordships of the 
Privy Council in Kishen Dutt Panday v. Narendar Bahadur Singh (2) 
which I do. The oase before my brothers Straight and Tyrrell was one 
of redemption of mortgage. At page 300 of the report thev are reported 
to have said : The only remaining question is as to whether the learned 

Judge rightly held the burden of proof to be on the plaintiff. The defendant 
is admittedly in possession, and, in our opinion, though the existence of 
a mortgage as the origin of such possession was conceded by him, it lay 

upon the plaintiff to give prima facie proof of the subsistence of his mort- 
gage at the date of suit.” 

In Balaji Narji v. Babu Deoli (3) the Bombay High Court held in a 
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redemption suit that the admission by the defendant that the plaintiff's 
ancestor had had proprietary possession of the land in suit, and the 
failure of the defendant to prove his plea that he held by purchase, did 
not relieve the plaintiff of the onus of giving prima facie evidence that the 
mortgage alleged by him had been made. To the same effect is the 
judgment of this Court in Hatan Kziar v. Jhvan Singh (1). 

The case of Radha Prasad Singh v. Bhajan Bai (2) does not, I think, 
bear upon the pi*esent case. In the case of Bhagwan Singh v. Mahabir 
Singh (3) which was a suit for pre-emption, my brothers Brodhurst and 
Mahmood applied the rule as to the onus probandi enunciated in Kishen 
Butt Pandey v. Narendar Bahadur Singh (4) apparently with approval, to 
the case before them, and I think correctly. 

In S. A. No. 289 of 1886 I held, my brother Brodhurst concurring 
with me, that the plaintiff who claimed as a mortgagor must prove his 
mortgage. I need hardly say that prima facie evidence [452] of a 
mortgage in such a case amounts to proof until it is rebutted. 

It appears to me that that view of the law was in accordance with 
the authorities. 

In conclusion I shall quote a passage from a judgment of Mr. Justice 
West in Bam Chandra Apaji v. Balaji Bhaurav (5) which in my opinion 
is not only consistent with common sense, but so far as it deals with the 
law, is a correct exposition of the law on this point. The passage which 
I quote is to be found at p. 140 of the report and is as follows : — “ We 
are thus left to the facts that Ram Chandra (the defendant in a suit 
for redemption of an alleged mortgage) has been in possession since 
1854-55, apparently as owner, that he says he is owner, and that the 
plaintiff, on the contrary, says he is but a mortgagee, and has admitted * 
that he is so. According to s. 110 of the Evidence Act, possession is 
prima facie evidence of a complete title ; any one who would oust the 
possessor must establish a right to do so ; and possession unexplained, 
held for twelve years, would, according to Sambubhai Karsandas v. Shiv - 
laldas Sadashivdas Besai (6), constitute a complete title not qualified 
by an assertion of the holder that he purchased from this or that person. 
The assertion of ownership at all implies some lawful acquisition of the 
title, and the effect of possession as owner cannot be impaired by the 
surplus statement that the holder acquired by the mode of acquisition 
most serviceable for holder for a short period. Here the defendant, Ram 
Chandra, had held undoubtedly for about thirty years, and in such a case 
any one who after the lapse of so long a time comes forward seeking to 
make him a. mere mortgagee must, according to Sevaji Vajaya Baghunadha 
Vaoji Kristnan Gopalar v. Chinna Nayana Chetti (7) prove his own 
right as mortgagor clearly and indefeasibly. Such statements as have been 
made in this case fall far short of satisfying this test. They fail to esta- 
blish ,any particular mortgage at all, and are not of such a kind that, 
showing a definable or distinguishable mortgage to have been executed, they 
throw on [453] the mortgagee the onus of proving what the terms of it were, 
and his right under it to retain the property until he is paid off. No doubt a 
mortgagor, who has no document of acknowledgment from a mortgagee, 
may suffer from the difficulty of proving his title of fifty years ago ; but, 
on the other hand, the owner of property is not to be deprived of it on 
mere vague intangible statements about a mortgage for which no one could 

(2) 7 A. 677. (3> 5 A. 184. (4) 3 I.A. 85. 

(6) 4 B. 89. (7) 10 M. I. A. 160. 
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be effectively brought to book in the event of their being proved false. In 
snob cases the law leans in favour of possession and an apparent right ex- 
ercised for many years. It requires the person who oomes in to redeem on 

bis own terms to make out a clear case, to succeed by the strength of the 
title he sets up.*' 

In my opinion the authorities and the law as it exists and has existed, 
are on the side of the defendant-appellant, and I would not have gone at 
this length into the authorities had it not been for the expression of opini- 
on and doubts which my brother Mahmood threw out during the course 
of the arguments. 

In my opinion the appeal should be allowed with costs, and the suit 
dismissed with costs in the Courts below. 

Bhodhurst, J. — I concur. 

Mahmood, J. — I am also of the same opinion as the learned Chief 
Justice, and I agree with him in all that has fallen from him. But 
because I was one of the Judges who referred this case to a Bench 
consisting of more than two Judges, I wish to say that at the hearing of 
the case and throughout the argument, I did entertain considerable doubts 
as to what in a case such as this should be the rule of o?ius 'probandi 
upon which the case would turn. I confess now that after having had 
the advantage of hearing the judgment, which the learned Chief Justice 
has just delivered, I no longer entertain any doubts as to the require- 
ments of the law and the rule which should be the rule of decision in 
cases such as these. It seemed to me of course at first sight that in a case 
where the property is sought to be redeemed by a mortgagor, and any 
particular mortgage is admitted by the defendant, the possession of the 
defendant upon his own admission must be taken to be a possession other 
[454] than adverse; and whether such possession is the possession of a 
trustee or not, it could not, as I then thought, be regarded as adverse to the 
plaintiff. These are the reasons why I doubted whether after an admission 
of mortgage it did not rest upon the defendant to show that the title which 
the plaintiff had asserted, namely, of having at some time been the owner 

of the property, had or had not been defeated by lapse of the period of 
limitation. 

I have mentioned all this to indicate how doubts did arise in my mind 
But the judgment of the learned Chief Justice deals with the whole of 
those difficulties, and I do not wish to add anything to it beyond just 

indicating the manner in which my own mind is satisfied that I must 
adopt and agree in that judgment. 

In the Courts of justice in England, if I remember the English law 
rightly, the plea of limitation is a plea which falls under the class of 
matters ad litis o^dinationen and does not go to the essence of the right 
that is to say, matters act litis decisionem . & 

Indeed, in England, if I understand the English law rightly it rests 
upon the defendant to waive his plea of limitation, much in the same 
manner as a defendant in an action ex contractu would be entitled to waive 
a plea of minority. In India, however, the Legislature has interfered and 
by the imperative terms of s. 4 of the Limitation Act, it has declaied that 
every suit which falls beyond the limit of the period of limitation provided 

wafved 8 or not! * V °'' 18?7 ’ ShaU be dismi8sed the X be 

, , Here then the plea raised by the defendant was a plea under that 
statu e. that «s to say. under art. 14S. That artiole relates to oases such 
as this, namely, oases against mortgagees to redeem, and the clause 
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provides that sixty years is the period of limitation, and that such period 
is to be calculated from the time when the right to redeem accrues. 

The learned Chief Justice has pointed out why under conditions 
such as these the question whether the period of limitation has 
exnired or nob becomes under our law not merely a matter of plea 
[435] but a matte-’ which goes bo the root of the title of the plaintiff. His 
Lordship has pointed out in respect of the provisions of s. 110 of the 
Evidence Act, that the law presumes that when a person in long possession 
of property is required to move out of the property by one who alleges a mort- 
gage for the object of extending the period of limitation, the ordinary pre- 
sumption that ownership is bo be presumed from possession does not 
vanish. I have no doubt that should be the law, and it is so as I interpret 
s. 110 of the Evidence Act. 

I must also add in reference to what the learned Chief Justice has 
said, that in this connection my own mind has been materially assisted 
by what he said as to the effect of s. 28 of the Limitation Act which lays 
down a rule of substantive law. It declares that after the lapse of the 
period provided by that enactment the right itself is gone; it is nob the 
remedy that is gone, bub the title itself ceases to exist. 

These considerations leave the mattar in no doubt now. Therefore 
in a case such as this where the plaintiff came upon the allegation that 
the possession of the defendant was that of a mortgagee under a mortgage 
of 1836 and the defendant says that his mortgage was of 1820, it lay upon 
the plaintiff to prove that at the date of the filing of the suit he had a sub- 
sisting mortgage or at that date be had any title to the ownership of the 
property. 

In reference to this matter I wish to refer to a ruling of this Court 
in Sheo Rattun Girv. Doorga (1) which supports the conclusions at which 
the learned Chief Justice has arrived. I may say that I feel indebted to 
the learned Chief Justice for having taken the trouble to prepare the 
elaborate and exhaustive judgment which he has done on account of the 
doubt which had arisen in my mind over the question of the burden of 
proof. I am happy to say that after having considered the matter I 
entirely agree in the order which he has made. Appeal allowed. 


11 A. 456 = 9 A.W.N <1889) 109. 

APPELLATE CIVIL. 

[ 436 ] Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Hasan Ali and another ( Plaintiffs ) v. Nazo and another 

{Defendants ) .* [21st March, 1889.] 

Limitation — Muhammadan Law — Inheritance — Gift —Suit by heir for share of donor's 
property by declaration of invalidity of gif t— Act XV of 1877 < Limitation Act), Sch. U, 
Nos. 91, 144 

A Muhammadan who in October, 1875, executed a deed of gift of his property, 
under which possession was taken by the donees, died in June. 1885, never having 
taken any steps to have the deed of gift set aside. In February, 1886, a suit 
was brought by bis nephew, claiming a shire in the donor’s estate by right of 


* Second Appeal, No. 1335 of 1887, from a decree of Munshi Manmohan Lai, Sub- 
ordinate Jud^e of Az imgarh, dated the 1st Juno, 1887, confirmiog a decree of M&ulvi 
Muhammad Amir-ud din, Munsif of Muhammadabad, dated the 9th August, 18o6. 

(1> N. W. P. H C. R. 1874, p. 36. 
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inheritance, and by having it declared that the deed was procured from the 
donor by fraud an.d undue mfluenoe. It was found that the plaintiff was aware 
of the existence of the deed soon after its execution, and that if there were any 
faots entitling him to have it cancelled, those facts were known to him more than 
three years before the institution of the suit. 


Held that the plaintiff had, during the donor’s lifetime, no reversionary or 
vested interest in the estate, but a mere possibility of inheritance, and consequent 
ly the donor, when he exeouted the deed, had full disposing power over his pro- 
perty, and the right which, at his death, accrued to the plaintiff, came to the 
latter affected by the donor’s acts and dispositions ; and that as a suit by the 
donor to set aside the deed would, at the time of his death, be barred by art. 91 

1877) ’ such asuifc waa also barred against the plain- 
tiff who claimed through him, the canoelment of the deed being a substantial and 
necessary incident of the claim, and the necessity which rested upon the plain- 
tiff for obtaining such cancelment before he could dislodge the donees not being 
ii V j la i “ ,s choosing to call the suit one for possession of immoveable property 

Abdui Wahid. Khan v. Nuran Bibi (1; and Jagadamba Chowdhrani v. &akhina 
Mohun (2) referred to. 
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The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Mr. Abdul Majid , for the appellants. 

Mr. Hameed-ullah and the Hon. Pandit Ajudhia Nath , for the 
respondents. 

STRAIGHT, J. — The following are the facts necessary to be stated in 

order to make the grounds upon which this second appeal will be disposed 
of intelligible. 

[437] There were two brothers from whom the parties to the present 
suit come, as the subjoined tree shows ; — 


* 


Musammat Nazo 
(Defendant 1). 


1 

Sadullah. 

I 


I 

Musammat Phola 
(Defendant 2). 


Ibadullab . 

I 

Hasan Ali. 
(Plaintiff). 


The plaintiff Sadruddin is a transferee from Hasan Ali under a deed 
of sale of the 29th September, 1885. On the 13th October, 1875, Sadullah 
made a gift of the property now in suit to his two daughters, the defendants, 
and on the 10th June, 1885> lie died. The present suit was instituted on 
the 15th February, 188G, for a declaration of the plaintiff Hasan All’s 
right by inheritance under the Muhammadan Law to one seham out of the 
three sehams into which the estate of Sadullah was divisible on his death 
by declaring the deed of gift of the 13th October, 1875. ineffectual on the 
ground that it was obtained from Sadullah by the defendants “when he 
was very old and out of his senses.” The first Court dismissed the plaintiffs’ 
suit, holding them to have failed to establish their case upon all points 
The lower appellate Court, though apparently finding that the deed of 
gift was perfected by possession given and taken thereunder, has upheld 
that decision upon the ground that the suit, being one for the invalidation 
of the deed of gift ,s barred by art. 91 of the Limitation Act. The deer™ 
of the learned Subordinate Judge is assailed in second appeal upon this 
contention that the sui* being really one for the recovery of possesion of 

R r ° Pe J. ^ declaration of the right of inheritance thereto of 
the plaintiff Hasan Ah, is governed by th e twelve years’ rule. I have very 

(8) 18 I. A. 61. 
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fully and carefully considered the arguments addressed to us at the hear- 
ing of the appeal, and in the result the matter appears to me to present 
itself thus. It is nob denied that the property now in suit belonged to 
Saduliah Khan, and that so loug as he lived it was competent for him to 
dispose of it by way of gift ; in other words, he was the full and absolute 
owner and, as such, entitled to deal with it in that way. It is equally 
[453] clear that had he been induced by fraud, misrepresentation, undue 
influence or coercion bo execute a deed of gift, he could have come into 
Court to avoid it uoon that ground. Bub he did not do so, and as far as 
I understand the Muhammadan Law, his gift of his property to his two 
daughters was as effectual and binding against him from the time it was 
made, as if he had sold the property covered by it to a stranger vendee 
for good consideration. Then the question arises, could the plaintiff, 
Hasan Ali, have come into Court in the lifetime of Saduliah, his uncle, 
and asked for a declaration that the deed of gift was invalid upon the 
ground now asserted by him ? I am clearly of opinion that he could nob, 
and I think such a suit would have been open to that objection in limine, 
that his expectant right as a possible heir of his uncle, should he sur- 
vive him, was, bo use the words of my brother Mahmood in a judgment 
of bis as Judge of R ae B ireli, approved by the Lords of the Privy Council 
in Abdul Wahid Khan v. Nuran Bibee (1) — “ a mere possibility which, 
under the Muhammadan Law, is nob regarded as a present or vested 
interest.” In other words, if I understand the Muhammadan Ltw aright, 
it does not recognise any reversionary inheritance or contingent interest 
expectant on the death of another, and till that death occurs which by force 
of that iaw gives birth to the right as heir iu the parson entitled bo it 
according bo the rule of succession, he possesses no right at all. Conse- 
quently until his uncle Saduliah died, Hasan Ali had no right present or ex- 
pectant, which, had he predeceased Saduliah, would, supposing him (Hasan 
Ali), to have had a son, have passed to such son. It seems bo my mind 
therefore to follow that Stdullah having full disposing power over his 
property to the date of his death, anti such de ith being the crucial point, 
the right which then accrue 1 to Hasan Ali came to him through Saduliah 
subject to and affecbe 1 by any act done or disposition made by Saduliah 
in the exercise of his undoubted rights as proprietor. No doubt had a 
will been then put forward by the defendants to justify their possession of 
the whole estate by way of bequest from Stdullah, he could have 
withheld his consent to it with the results provided by the Muhammadan 
Law, because he had then [459] acquired his right as heir. Bub it is to be 
observed that the principle underlying this rule is that it is only on the 
death of the testator that the right of the heir to assent or refuse assent 
to the bequests of a will comes into existence, and no assent given in the 
lifetime of the testator has any force or binding effect. But in the 
present case we have nob to deal with a will, but a deed of gift made 
by the proprietor of an estate nearly ten years before his death, and 
neither revoked nor sought to be set aside by him. If Saduliah were 
alive now, and had come into Court with a suit to set aside his deed 
of gift, it cannot bo denied that he would have been barred by the 
limitation of art. 91 of the Limitation Act. How then is the position 
of the plaintiff Hasan Ali better than that of the person through whom 
he claims ? As I have before remarked, had Saduliah sold the pro- 
perty in suit bo a purchaser for good consideration, such sale could not 


(1) 12 I. a. 91. 
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be impeached by Hasan Ali ; for it was fully within his uncle’s powers, 
and the title the vendee acquired against Sadullab would hold as 
good against him. The deed of gift of October, 1875, in my opinion 
does not stand upon an inferior footing, and as it was binding on 
Sadullah, so is it binding on the plaintiff Hasan Ali. Hut it is said, 
this being a suit for the recovery of immoveable property by right 
of inheritance, the prayer for invalidation of the deed of gift is merelv 
ancillary and incidental to the main purpose of the suit, and cannot 
affect the substantive relief sought. And the same contention was raised 
in Jagadamba Chaodhrain v. Dakhina Mohun (l) with regard to art. 129 
of Act IX. of 1871, which was a suit by reversionary heirs for possession 
of immoveable property in which the validity of the adoption of the 
defendants in possession came into question. Their Lordships held that 
in suits governed by that Limitation Act, where the plaintiff cannot 
succeed without displacing an apparent adoption under which defendants 
are in possession, must be brought within twelve years from the date of 
the adoption, or (at the option of the plaintiff) the date of the death of 
the adoptive father. In the present case it seems equally clear to me that 
the plaintiffs cannot dislodge the defend-[460]ants from the property, of 
which they are admittedly in possession without clearing out of their 
way the deed of gift of October, 1875, and that merely because they 
choose to call the suit one for possession of immoveable property, they 
cannot escape the obligation to do so. If then this be the true view of 
the matter, and the prayer to set aside the deed of gift is to be regarded 
as a substantial incident of their claim, what is the article of the limi- 
tation law applicable to such a suit? It is not denied that almost from 
the date of the deed of gift Hasan Ali was aware of its existence, and that 
had he possessed any right to maintain a suit for its cancelment, “ the 
facts entitling him to have it cancelled or set aside” were known to him 
much more than three years before the present suit was instituted, and 
he is now barred. But as I have already ruled, he had no such right, 
and the grounds upon which he seeks relief from the deed are grounds 
which can only come to the plaintiff Hasan Ali through Sadullah. As 
time had run against Sadullah, so in my opinion it has run as against the 
plaintiffs, and the Subordinate Judge rightly held them barred by art. 91. 

The appeal is dismissed with costs. 

Brodhuest, J. I concur. Appeal dismissed . 


11 A. 460 (P.C.) = 16 I. A. 205 = 5 Sar. P.C.J. 433. 

PRIVY COUNCIL. 

Present : 

Lord Watso?i, Sir B. Peacock , and Sir R. Couch. 
lOn appeal from the High Court for the North-Western Provinces.] 


Muhammad Mumtaz Ahmad and others ( Plaintiffs ) y. Zubaida Jan 
AND OTHERS ( Defendants ). [16th, 17th, 21st & 23rd May & 6th July, 1889.] 

Claim to possession of property wider deed ofsvle—Consideration—Muharnmadan law— 
Mushaa Effect of possession following upon gift to render it valid. 

The law relating to the invalidity of gifts of “ mushaa.- the prohibition 

of the gift of an undivided p»rt in property capable of partition. oSght to be 
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confined within the strictest rules ; and the authorities on the Muhammadan 
Jaw show that possession taken under a gift, even although that gift might with 
reference to “ mushaa ” be invalid without it, transfers effectively the property 
given, according to the doctrines of both the Shia and the Sunni schools. 
Possession once taken uuder a gift is not [461] invalidated, as regards its effect 
in supporting the gift, by any subsequent change of possession. 

The subject of the gift was shares in revenue-paying villages, with land, houses 
and moveables. Of the greater portion of this property, the donor, a mother 
giving them to her daughter, had only so far possession that she was in receipt 
of the rents and profits. In the deed of gift she declared (thereby making an 
admission whereby her heir and all claiming through him were bound) that she 
had made the donee, her daughter, possessor of all the properties ; and she 
directed that the gift should be carried into effect by the daughter's husband, 
who was manager of estates on behalf of both mother and daughter before thee. 

Held y in a suit for the possession of the property on a sale by the heir of the 
donor, brought by the vendees against him, and joining as defendants the heirs 
of the daughter, then deceased, that sufficient possession had been taken on 
behalf of the daughter to render the gift effectual, and to defeat the claim as 
against her heirs. 

[F.,18 A.l = 15 A. W.N. 123 ; 38 C. 518= 13 C.L.J. 492 = 9 Ind. Cas. 635 (636) = 15 C.W.N. 
541 ; 17 C.L.J. 85 (86) ; 91 P.R. 1894; 141 P.L.R. 1901 ; Rel., 8 Ind. Cas. 38 
(39) = 15 C.W N. 328 (330) ; Appl., 26 B. 577 (596) = 4 Bom. L.R. 180 ; R., 21 
A. 165 = 19 A. W.N. 8 ; 30 A. 250 = A. W.N. (1908), 104 ; 27 B. 31 (41); 29 B. 
468 (478)= 7 Bom. L. R. 443; 36 B. 214 (219) = 13 Bom. L. R. 717 = 12 Ind. 
Cas. 225 ; 35 C. 1 (23) (P.C.) = 4 A. D.J. 572 = 11 C.W.N. 973=9 Bom. L.R. 872 = 
17 M.L.J. 408 =6 C.L.J. 695 = 4 L.B.R. 154 = 2M.L.T 479 ; 16 M. 43(49) ; 30 M. 
519 = 17 M.L.J. 562=5 A.L J. 566; 35 M. 120=14 Ind. Cas. 993 (997); 6 Bom. 
L.R. 983 (994) ; 6 Bom. L.R. 1034 (1050) ; 106 P.R. 1912 ; D., 22 B. 489 
(492); 86 P.R. 1910= 171 P.L.R. 1910 = 8 Ind. Cas 307 = 130 P.W.R. 1910.] 

Appeal from a decree (22nd June, 1885), of fche High Court, revers- 
ing a decree (1st May, 1884) of fche Subordinate Judge of Mainpuri, 
and dismissing fche appellant’s suife. 

The first of fche two questions in fche suit out of which fchis appeal 
arose, was as to fche payment of fche consideration upon a deed of sale, 
dafced I6fch December, 1882, in favour of fche plainfciffs, who claimed 
possession upon ifc. The other, forming fche second issue, related to fche 
validity of a deed of giffc, purporting to have b9en executed on 12bh 
February, 1879, bv a Muhammadau widow in favour of her daughter, now 
represented by fche first six defendants, fchis giffc disposing of fche property 
fche subject of the sale ; and, if valid, effectually preventing any such 
subsequent transfer by fche vendor, who made title as heir to fch6 widow. 
By fchis sale deed, which was registered, fche vendor, Muhammad TJsmau, 
in consideration of Rs. 10,000, purported to transfer to two of the plainfciffs, 
and fco another person, (through whom a third plaintiff claimed), three- 
fourths of his interest in fche property left by his sister, Himayafc Fafcma, 
who died in January, 1882, he being her sole heir. The property was 
described as in greater part “ zamindari villages together with all fche 
appurtenances, perpetual maafi lands, and resumed maafi, milkiabs and 
groves situate in pargana Mahrera, the estate of Himayafc Fafcma Begum.” 
The execution of fchis was [ 462 ] admitted by Usman, who stated in his 
defence that when he was before fche sub- registrar he received Rs. 2,500 ; 
and acknowledged the previous receipt of Rs. 2,500; and his case was 
that, notwithstanding such acknowledgment, he had not, in fact, received 
fche latter sum ; having also .handed back the Rs.2,500 after the registration. 

The plaint also stated that the six other defendants, who were the 
heirs of fche deceased daughter, Zatiur, prevented the plainfciffs from getting 
possession ,”fat5el5r selling up a deed * of gift fro u r~ H tmay art" "to — Zatmr . 
These defendants, however, in j their written statement maintained that 
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the deed of gift was valid, and that under it Zahur had received posses- 1889 
aion of all the property claimed in the present suit. They further alleged Strid e . 

that the plaintiffs’ deed of sale had been obtained from Usman by collusion 

to deprive them of their rights, and without bona fide payment. . T?RIVY 

The Subordinate Judge found that the Rs. 7,500 were not paid, and CoUNCIIi 

that it was not proved that Usman returned the Rs. 2,500 which he 

received before the sub-registrar. As to the deed of gift, he disbelieved H A. 460 
the evidence as to its execution, and held that, even if executed, it would (P.C.) = 

have been invalid on the ground of “ mushaa.” He found that no pos- I.A. 205 = 

session had been delivered under this gift. Proportioning the property 5 Sar. P.C.J. 
comprised in the sale to the part of the consideration which he found to *33. 
have been paid, he decreed in favour of the plaintiffs for possession of 
one-fourth. 


The plaintiffs appealed to the High Court for the whole claim to be 
allowed, on the grounds, first, that the whole consideration had been in 
fact paid ; and, secondly, that, even on the view of part payment only 
having been made, they were entitled to completion of the sale of the 
whole property by possession being given to them. The six defendants 
preferred a cross appeal, to the effect that their property was being conveyed 
away collusively, inasmuch as the deed of gift of 12th February, 1879, 
was valid, and had been followed by possession. They alleged that the 
payment of the Rs. 2,500 by the plaintiffs had not been proved, nor, in 
fact, made. But their case was that they were entitled by the gift prior 
in date, [463] which had been followed by delivery, and with which the 
doctrine of “ mushaa,” erroneously applied by the Subordinate Judge, had 
nothing to do. 


The plaintiffs’ appeal was dismissed by the High Court (PETHEEAM, 

C. J., and Tyrrell, J.). They refused to interfere with the conclusion 
of the Subordinate Judge. 

The cross appeal of the six defendants was, however, decreed, and 

the suit was dismissed altogether, for reasons thus expressed in the 
judgment: — 


The plaint states that the plaintiffs bought this property by a deed, 
and paid Rs. 10,000 consideration. This is denied by the principal* 
defendant, and upon this issue the case went to trial. It was the founda- 
tion of the whole case, and the Subordinate Judge decided that the deed 
was executed and the consideration was not paid. The plaintiffs’ allega- 
tion was that they paid the entire consideration for the entire property, 
and their main proposition having failed, the Judge ought to have 
dismissed the suit as brought. But instead of doing this, he divided an 
indivisible consideration and an indivisible property, and said that because 
the plaintiffs had paid a part of the consideration, they were entitled to a 
part of the property. This was making a new contract for the parties 
which the Subordinate Judge had no power to do. We decide the case 
upon this ground only, and we decide nothing as to the merits The 
appeal must be allowed on the ground that the first Court has granted a 

r ° h . ef ™ h, ? h ia nofc in accordance with the plaintiffs’ claim, and that the 
plaintiffs have failed to prove the main allegation upon which their pray- 
er for relief was based. We make no order as to costs in this case. In 
first Appeal No. 93 of 1884, the appeal is dismissed with costs ” 

' 2™*?”*’ Q 0.. andMr. B. V. Boyne, for the appellants 

argned that the decrees of the High Court should be reversed and that 
tho whole claim of the plaintiffs should be decreed ; or that they should 
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receive such proportionate relief as had been decreed to them bv the first 
Court. 

[464] It was submitted that in regard to the Indian Registration Act, 
III of 1877, ss. 58 and 59, an admission of payment endorsed in accor- 
dance with s. 58, such as had been made in this case, was prima facie 
evidence against the executant ; and, without evidence to the contrary, 
conclusive. This, and other facts, threw the burden of disproving pay- 
ment on to Usman and the other defendants, who had not sustained it. 
On the other hand it was sufficient to entitle the plaintiffs to a decree if 
the evidence, as to which the High Court had given its own opinion, 
should show that the Rs. 2,500 had been paid. The sale was complete 
under s. 54 of Act IV of 1882, whether the money was actually paid or 
not, if the agreement was for future payment. It was the right to the 
possession that was now in question, and the contention was that the trans- 
fer of a right of possession of the property would be none the less a transfer 
because the transferring vendor happened to be out of possession. They 
referred to Macnaghten’s Principles of Muhammadan Law, Chap. Ill, Sale, 
paras 12 and 18, Precedents of Sale, Case IV. 

Mr. J. 3. A. Branson , for the six respondents claiming under the 
gift to Zahur, contended that the dismissal of the suit was right, if not 
precisely on the grounds stated in the judgment of the High Court. 


The concurrent findings of the Courts below were that the Rs. 7,500 
were not paid, and even if the Rs. 2,500, contrary to the weight of the 
evidence, were to be taken as paid, the plaintiffs had failed to show them- 
selves entitled to possession. Instead of performing, or being ready and 
willing to perform, their part of the contract, the plaintiffs were found 
alleging that they had made a greater payment than they had made, if 
not alleging a payment when they had made none. 


He referred to Kalee Pershad Teiuari v. Baja Sahib Perhlad Sein a). 
Bam Bhobosunderi Dassia v. Issarchunder Dutt (2), Kali Das Mullick v. 
Kanhaya Lai Pundit (3). 

[ 465 ] There was another, and it was submitted a complete, ground 
for the dismissal of the suit, as against the six defendants, viz., that at 
the death of Himayat the estate which Usman purported to sell had been 
already transferred to others. The deed of gift of 12th February, 1879, 
was valid, all the reasons assigned by the Subordinate Judge, for its being 
invalid and inoperative, being inadequate. It was an error in the judgment 
of the first Court to assert that possession had not followed that deed of 
gift. He referred to the proceedings taken to obtain mutation of names, 
and the other evidence on the question of possession by Zahur ; and 
argued that, in the case of a gift from a parent to a child, proof of 
the transfer of the possession was not required to establish it. He 
referred to Musammat Ameer -un-nissa Khatoon v. Musammat Abed-un- 
nissa Khatoon (4), in which case it was said that the general principle 
of Muhammadan law, that a gift is invalid where there is a want of 


(!) Reported with and as part of, the case of Raja Sahib Perhlad Sein v. Babu 
Budhoo Singh , 12 M. I. A. 306, at p. 311 ; also 2 B. L. R. P C. Ill 

ffi 1% ^ r . w , ono (3) 11 I. A. 218 = 1. L. R. 11 O. 121. 

(4)23 W. R. (P. C. Civ. Rul.) 208. As to “ mushaa ” the following is part of 
the judgment in the case cited A legal objection to the validity of these gifts was 
made m the High Court on the ground that the gift of mushaa, or an undivided part 
in property capable of partinon, was, by Muhammadan law, invalid. That a rule of 
his kind doeB exist in Muhammadan law, with regard to some subjects of gift, is 
plain. The Hedaya gives the two reasons on which it is founded : first, that oompleto 
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[466] acceptance and seisin by the donee, is subject; to the exception that 1889 
where there is on the part of a father or other guardian a bona fide inten- Judy 6 

tion to make a gift, the law will be satisfied without change of posses- 

sion. Here, however, the evidence showed that Zahur had, through her PRIVY 
manager, her husband, Ahmad Husain, obtained possession. That COUNCIL 
being so, the gift to her, which she lived long enough to receive as a 

valid gift, was effective ; and rendered Usman’s subsequent deed of sale 11 480 

inoperative. (p.o .) — 

^ r - *7- Graham, Q. C., replied, contending that the deed of gift of 18 208 *■ 

1879 had not been completed by delivery of possession to Zahur. 8 8ap - 

On a subsequent day, 6bh July, their Lordships’ judgment was 488 ' 
delivered by Sir B. PEACOCK. — 


JUDGMENT. 


Sir Barnes Peacock. The appellants, who were plaintiffs in the 
suit, claim as purchasers of three-fourths of a share in an estate to which 
they alleged that Muhammad Usman had succeeded by descent from 
Himayat Fatma. The first two appellants claimed as direct purchasers 
from Usman, and the third as a sub-purchaser. 

. The estate originally belonged to Ohaudhri Hafiz Husain, who died 
in I860 without leaving male issue. After his death his widow, Himayat 
Fatma. and his daughter, Zahur Fatma, by an award made with their 
mutual consent, obtained proprietary possession of the property in equal 
shares, and Chaudhri Ahmad Husain, husband of Zahur Fatma, was 
entrusted with the management. 

The plaintiffs in their plaint (para 4) alleged that upon the death of 
Himayat Fatma in the beginning of 1882, Muhammad Usman became 
her heir, and that according to the distribution of shares under the 
Muhammadan law Usman got 229 out of 390 sihams, and the heirs of 
Zahur, who died in December, 1879, in her mother s lifetime, got 161 

thab ° Ub ° f his ri * hfc Usmaa sold three-fourths, amounting to 
171f sihams, to the plaintiffs, Mumtaz Ahmad and Firasat Husain and 


seisin being a necessary condition in oases of gift, and this being impracticable with 
respect to an indefinite part of a divisible thing, the condition cannot be performed • 
and, secondly, because it would throw a burden on the donor he had not engaged for* 
via. to make a division (see Book XXX, o. I, Vol. 3, p. 293). Instances are given by 
text wnters of undivided things which cannot be given, such as fruit unplucked from 
the tree and crops unsevered from the land. It is obvious that with regard to things 
of this nature separate possession cannot be given in their undivided state, and con- 
fusion might thus be oreated between donor and donee which the law will not allow 

In the present case the subjects of the gift are definite shares in certain zamindaris 

° f the r, S hb m ln them b “ in g defined and regulated by the publio acts of the 
British Government. The High Court, after stating that ‘ the shares were for^evenue 

and P «n S0 h h lat, °°r havi °g a separate number in the Collector’s books 

and further ‘“Ala? 5 if Government only for its own separately assessed revenue/ 

and riaS t ft- proprietor collected a definite share of the rents from the ryote 

msfdaol,? this definite share and no more, held that the rule of the Muham- 

madan law did not apply to property of this description 

f I« their Lordships' opinion this view of the High Court is correct. The princinle 
of the rule, and the reasons on which it is founded dn not in t r- R 

to property of the peculiar description of these definte shares ‘iH .SSKto' £CiX 

brMr ^h “Thatch Q r ia t rd°-, t ’' , rt 3 h Wlth S a 0, * r a' e ‘“d defined rents. It w»s ins.st d 
to ren,iir« h , ! *tself being undivided and the owners of the shares entitled 

to require partition of it, the property remained * mushaa ’ Hut airKnnok ^ 

may exist, the shares in zamindaris a D near to r a u- * although this right 

legislation relating to then^ "n themselves Vnd Eefc™ a P ° . > ! ,ro “ th ® 
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Sahib Ali Khan, for Rs. 10,000 on the 16th December, 1882, and received 
the consideration money and got the deed registered ; and that on the 
3rd May, 1883, Sahib Ali Khan sold his interest to the appellant. Sheikh 
Irshad Husain under a sale deed. [ 467 ] They charged that the 
daughters, the grandson, and the son-in-law of Ahmad Husain had entered 
into a collusion with Usman, and interfered with their possession, 
and prayed that they might be put into possession of the claimed 
property, being 171f out of 390 sibams of the property detailed in 
the plaint, by proving the sale deeds of the 16th December, 1882, and 
3rd May, 1883, and setting aside the proceedings of the Revenue Court. 
They alleged that their cause of action accrued on the 4th January, 1882, 
the date of the death of Himayat Fatma, and they valued their claim at 
Rs. 10,000, the amount of consideration. 

Usman was made a pro forma defendant. 

The case of the first six defendants-respondents was that the sale deed 
by Usman had been obtained by fraud without the payment or receipt of 
the consideration money only for the purpose of carrying on litigation, 
and further that Usman had no right to the property, inasmuch as 
Himayat Fatma had executed a deed of gift of her share to her daughter, 
Zahur Fatma, under which the latter had obtained possession. 

Usman in his written statement said : “ The plaintiffs obtained the 
sale deed from the defendant by fraud. They got him to acknowledge 
before the sub-registrar the receipt of Rs. 7,500 without paying the same 
to him, and the Rs. 2,500 which they had paid to him was taken back by 
them after registration on the pretence that they would use it in meeting 
the costs of suit,” and in para. 5 he stated that “ Sahib Ali Khan, who is 
brother of defendant’s wife, has, for fear of losing the good opinion of the 
brotherhood, sold his share for Rs. 100 to Irshad Husain.” 

The important issues of fact were — 

1st . — Was the consideration for the sale by Usman paid, and was the 
sum of Rs. 2,500 paid at the time of registration taken back or 
— -- • not? 

2 nd . — Did the deed of gift in favour of Zahur Fatma become null 
and void, and was possession held in accordance therewith ? 

[468] 4:th . — Did Usman inherit the estate of Himayat Fatma, or had 
she no right left to her at the time of her death ? 

The Subordinate Judge of Mainpuri before whom the case was tried 
in the first instance found upon the first issue that the Rs. 7,500 were not 
paid, but that the Rs. 2,500 paid at the time of registration were not taken 
back. Upon the second issue, he found that the deed of gift in favour of 
Zahur Fatma was a fictitious document and was null and void. He 
said in the first place the gift was made in respect of an undivided 
property. The detail of the properties given at the foot of the plaint shows 
that some of them are joint. Such a gift is invalid under the Muham- 
madan law. Secondly, according to Muhammadan law the delivery 
of actual possession is necessary. But in the present case the donor 
was in possession of all the properties, and the donee died before she 
could obtain possession of them. He then gave his reasons for consider- 
ing that Himayat Fatma continued in possession. 

The result was that the Subordinate Judge considering that only one- 
fourth part of the alleged consideration for the sale by Usman had been 
paid, gave a decree for the plaintiffs for one fourth of the property claimed 
in the plaint. 
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Prom that decision the plaintiffs appealed to the High Court, for, 1889 
amongst others, the following reasons : — juwr.0, 

ls$. — Because the finding of the lower Court that Rs. 7,500 out of ~ — 

the consideration was not paid by the plaintiffs was against the PRIVY 
weight of the evidence. COUNCIL. 

4 th. — Because it being shown that the deed of sale was delivered “ 

to the plaintiffs, and that a portion of the consideration had been * ** 

paid by the appellants, the whole claim ought to have been ' 'Jr 

decreed. 16 I,A * 205e= 

• , B Sap P C J 

The first six defendants appealed to the High Court, for, amongst ‘ * 

others, the following reasons : — 

ls£. — Because the lower Court has erred in holding that the deed of 
gift, dated the 12th February, 1879, wa9 [ 469 ] not valid, under 
the Muhammadan law, by reason of “ mushaa.” 

2nd. — Because the Subordinate Judge’s finding, that the gift in 
question was not followed by delivery of possession in favour of 
the donee, is against the weight of evidence, which proves that 
the gift was duly carried out on behalf of the donor while the 
donee was alive, and that the gift took full effect with the con- 
sent and free will of Himayat Fatma, the donor. 

3rd. — Because it is established by sufficient evidence that the donor, 
on the demise of the donee, in confirmation of the gift, caused 
Ahmad Husain, the husband of the donee, to be placed in 
possession of the whole of the property previously conveyed by 
gift to Musaramat Zahur Fatma, the deceased donee. 

4 th. — Because the finding of the lower Court against the validity of 
mutation of names, subsequently effected in favour of the husband 
of the deceased donee, is not correct; while the remarks made by 
the Subordinate Judge, as to the absence of the formalities of a 
proper transfer, are not well founded. 

6 th. — Because the payment of Rs. 2,500 being a portion of the consi- 
deration money of the sale deed set up by the respondents is not 
proved by the evidence on the record, and the finding of the 
Court below to the contrary is not correct. 

Upon the appeal of the plaintiffs the High Court held that the plaintiffs’ 
statement that the Rs. 7,500 were paid to Usman was false, and that the 
defendants’ statement that the Rs. 2,500 were returned was also false. They 
gave their reasons for disbelieving the payment of the Rs. 7,500, but they 
did not examine the evidence as to the return of the Rs. 2,500, notwith- 
standing the defendants’ sixth ground of appeal, in which they said that the 
payment of the Rs. 2,500 was not proved by the evidence on the record ; 
nor did they give any reason for the conclusion at which they arrived that 
[ 470 ] the defendants’ statement as to the return of that amount was false. 

Even as to the non-payment of the Rs. 7,500, they very much modify their 
opinion in a subsequent part of the Judgment of the Chief Justice, wherein 
he says: “ It appears to me that we cannot in this Court say that the Sub- 
ordinate Judge who tried the question of fact decided it wrongly. It is not 
neoessary for us to say whether, supposing the case to have come before us 
in the first instance, we should have arrived at the same conclusion ; it is 
sufficient to say that we do not feel called upon to interfere with the 
decision he has passed.’ Mr, Justice Tyrrell concurred with the Chief 
Justice and the appeal was dismissed with costs. Here then was a deci- 
sion which, unless reversed by Her Majesty in Council, would be conclu- 
sive in any future proceeding between the parties to the suit, including 
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Usman and the purchasers, as to the non-payment of the Rs. 7,500, and 
the non-return of the Rs. 2,500. Tneir Lordships are now called upon to 
reverse the decision, and they are obliged to deal with the question, at 
least as to the non-return of the Rs. 2,500, without having the benefit of 
the reasons of the High Court with reference to it. This is unsatisfactory, 
and at variance with the rule of Her Majesty in Council, which requires the 
reasons of the Judges to be transmitted to the Judicial Committee. 

The judgment of the High Court upon the appeal by the first six 
defendants is still more unsatisfactory. The second issue was the most 
important one as regards them, for the denial of the validity of the deed of 
gift of the 12th February, 1879, from Himayat to her daughter, and of 
possession being taken in accordance therewith, went to the very root of 
their title. That issue was found against them as regards both law and 
fact by the Subordinate Judge. Their first four grounds of appeal to the 
High Court were directed to the findings of the first Court upon the second 
issue, and they were fairly entitled to an expression of the High Court’s 
opinion with reference to those four grounds of appeal. Yet the 
High Court, in their judgment upon that appeal, have left the find- 
ings of the first Court upon the second issue wholly unnoticed, and, 
without awarding to the defendants the costs of their appeal have 
[471] dismissed the suit upon a mere subsidiary point not taken by the 
defendants in their grounds of appeal, vie., the plaintiffs’ failure to 
establish their right to stand in the place of Usman by reason of the non- 
payment of the Rs. 7,500. To use the words of the Chief Justice, the 
High Court decided the case upon that ground only, and decided nothing 
as to the merits, notwithstanding the opinion expressed by the Chief 
Justice that future litigation is likely to arise between the parties, a 
misfortune much more likely to be promoted than averted by abstaining 
from deciding the case upon the merits. Their Lordships therefore con- 
sider it to be their duty to determine the issue as to the defendants’ title, 
as well as upon that which raises the subsidiary point as to the plaintiffs’ 
right to stand in the place of Usman. They see no reason for the fear 
entertained by the Chief Justice, that if the High Court had decided the 
case upon the merits, and given judgment upon all the points raised by 
the grounds of appeal, complications could have ensued which would make 
it uncertain what their decision was, and create difficulties in connection 
with the point of res judicata. 

Their Lordships will now proceed to express their opinion upon the 
four principal issues raised in the case. 

First, as to the non-payment of the Rs.7,500, they concur entirely with 
the Subordinate Judge. It is very improbable that the purchasers would 
have paid Rs.7,500 to Usman without taking any receipt or acknowledgment 
from him beyond the mere statement in the sale deed that the Rs. 10.000 
had been paid, especially as the deed itself would not have been admissible 
in evidence of the fact before registration. The evidence of the witnesses 
who were called to prove that the money was at the place named and 
there counted and paid to Usman was contradictory and very unsatis- 
factory. Even admitting that Rs. 7,500 were carried to the place named 
by the witnesses and there counted and ostensibly made over to Usman, 
a story which their Lordships do not believe, there is no reliable evidence 
as to where or from whom the money was collected, whence it was 
brought, or whither and by [472] whom it was carried away after the • 
alleged payment of it to Usman. Whatever weight the admission made by 
Usman before the sub-registrar as to the receipt of the Rs. 7,500 might 
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have had against himself, it was of no weight as against the other 
defendants. Neither of the plaintiffs ventured to give evidence, nor 
did Usman appear as a witness. It might have been some corrobora- 
tion of the fact of the purchase by the plaintiffs for Rs. 10,000 if it had 
been proved that Rs. 4,000 were bona fide paid by the plaintiff, Irshad 
Husain, to Sihib Ali Khan for the one-fourth share of the property 
which the latter had purchased from Usman. But there was nothing 
of the sort. No proof was given of any payment made by Irshad 
Husain except the payment of Rs. 100 in 


1889 

July 6. 

Privy 

COTJNOIIi. 


438. 


11 A. 460 

(P.O.)- 

. .. the presence of the Sub- 1 

Registrar, notwithstanding the written statement made by Usman that ® 
only Rs. 100 were paid. The admission in the deed of sale to Irshad 
Husain of the receipt of the whole of the alleged purchase money of 
Rs. 4,000 is subject to the same remarks as those already made as to the 
admission by Usman of the receipt of the Rs. 7,500 and Rs. 2,500. 

As to the non-return of the Rs. 2,500, their Lordships cannot concur 
with the Subordinate Judge. He gives no sufficient reason for disbelieving 
the evidence of Fazi-ul-Rahman. All he says upon that subject is, “ He ” 

(meaning Usman) “ has examined only one witness, Fazal-ul-Rahman, but 
what reliance can be placed on him and how can it be believed that the 
defendant took the money at the time of registration and afterwards 
returned it ?” It is not very clear that the money, although the Sub- 
Registrar was led to believe that Usman had received it in his presence, 
ever actually passed out of the control of those who brought it. Usman 
might, no doubt, have led the Sub-Registrar to suppose that the Rs. 2,500 
which are said to have been there counted were placed under his control, 
notwithstanding a secret arrangement that the money should remain 
under the control of, and be carried away by, those who brought it. 

This is nob very incredible when Usman’s acknowledgment as to the 
receipt of the Rs. 7,500 is disbelieved. No explanation is given why 
Rs. 2,500, and Rs. 2,500 only, of the Rs. 10,000 stated in the [473] deed 
as the consideration should be actually paid when Usman made a false 
statement as to the Rs. 7,500. 

Fazl-ul-Rahman, whom their Lordships see no reason to disbelieve, 
says : — “ I know Muhammad Usman and Mumtaz Ahmad. Muhammad 
Usman did not get the consideration money of the sale deed from Mumtaz 
Ahmad and others, in whose favour he executed it. I know this because 
I went with Sahib Ali Khan, my uncle, at the time of registration. When 
I went to the tahsil I 3aw Badulla, the servant of Sahib Ali Khan, and 
Nanhey Khan, the servant of Ali Ahmad, carrying the money in bags. I 
heard that there were Rs. 2,500. Mumtaz Ahmad and Sahib Ali Khan 
went inside, in presence of the Registrar. I heard the sound of the money 
being counted. After registration Muhammad Usman, Sahib Ali Khan aud 
Mumtaz Ahmad came away. The money was with the same persons who 
carried it to the tahsil. These persons first took the money to the tahsil 
treasurer, and asked him to receive it on account of revenue due from 
Sahib Ali Khan and Ali Ahmad. I was present at that time. The treasurer 
said that the treasury was closed that day, and the money could nob be 
received. These persons then went with the money to the house of 
Firasat Husain, and Sahib Ali Kban and 1 came to the house of Muham- 
mad Haji, where we had put up. The servant of Firasat Husain came at 
10 o’clock on the following day, and asked to have the money deposited 
in the tahsil. Sahib Ali Khan and I both came to the house of Firasat 
Hussain, and stayed there for a short time. Sahib Ali Khan, Mumta* 

Ahmad and I then went to the tahsil, the money being carried by the 
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same persons. Some was received on account of revenue due from Sahib 
Ali Khan, and some on account of revenue due from Ali Ahmad. Mumtaz 

Ahmad is the brother of Ali Ahmad.” 

As to the second issue. The Subordinate Judge has found that the 
deed of gift of the 12th February, 1879, was a fictitious document and was 
null and void. It is not very clear whether he meant by the word 
fictitious that the deed was executed without the knowledge or consent of 
Himayat Fatma. That question is scarcely [4743 raised by the issue 
“did the deed of gift become null and void, and was possession held in 
accordance therewith ?” The finding of the Subordinate J udge on the third 
issue seems to assume that the deed was executed. Be this as it may, 
however, their Lordships see no reason to distrust the report of the 
commissioner who was deputed by the Sub-Registrar to examine the old 
lady, and to whom she admitted the execution. That report was dated 
the 22nd of February, 1879, it was believed by the Sub-Registrar, and upon 
the strength of it the deed was registered on that day. 

The Subordinate 3 udge held that the deed was void as being a gift of 
undivided property. He adds, that some of the properties are joint, and 
that such a gift is invalid under the Muhammadan law. Upon this point 
their Lordships would have been glad to have the opinion of the High 
Court. In their opinion the gift and possession taken under it transferred 
the property of Himayat to her daughter. 

The opinion of the Subordinate Judge, who was a Muhammadan, 
must be taken in connection with his finding that the donee died before 
she could obtain possession ; but, for the reasons given hereafter, their 
Lordships consider that that finding was erroneous. 

The doctrine relating to gifts of mushaa was considered by this 
Committee in the case of Ameeroonnissa v. Abedoonnissa (1) and by the 
High Court in Calcutta, in Mullick Abdool Gbuffoor v. Muleka (2). The 
facts of those cases differ from the present, but they throw light upon 
the doctrine. 

It is unnecessary for their Lordships to express an opinion as to 
whether the gift in question was invalid or not, for it appears that, even 
if invalid, possession given and taken under it transferred the property. 

The authorities relating to gifts of mushaa have been collected and 
commented upon with great ability by Syed Ameer Ali in his Tagore 
Lectures of 1884. Their Lordships do not refer to those lectures as an 
authority, but the authorities referred to show that [ 475 ] possession 
taken under an invalid gift of mushaa transfers the property according to 
the doctrines of both the Shia and Sunni schools, see pages 79 and 85. 
The doctrine relating to the invalidity of gifts of mushaa is wholly un- 
adapted to a progressive state of society, and ought to be confined 
within the strictest rules. 

In the course of his judgment the Subordinate Judge cursorily 
remarks that Himyat was an old lady, and was not in the proper enjoy- 
ment of her senses. 

There is nothing in the evidence to show that the latter portion of 
that assertion was well founded, nor was there any issue upon the subject, 
nor anything in the report of the commissioner who examined her as to 
the execution of the deed, or in the statements of the relations who 
identified her, to raise an inference that she did not understand the 

nature and effect of the deed. There was nothing in the deed of a 

% , M 

(1) 23 W. R. 208. (2) 10 O. 1112. 
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oomplioated nature or which required the exercise of any great mental i 889 
powers to oomprehend the meaning of it. The disposition was a probable JuijZ^ 6, 
one. The old lady and her daughter and granddaughters were living 
together; both mother and daughter were ill , and had been suffering from PRIVX 
an epidemic. Usman, the mother’s brother, was one of her heirs, and COUNCII*. 
the daughter on the death of the mother would not have inherited any — ■ — 

portion of the property, nor could the mother have devised the property to H A. 460 
her by will. The property was small. Nothing could be more natural (P.G.)=> 
than that the mother should desire that in the event of her death her 16 
daughter and granddaughters, if they should survive her, should continue 5 SaP - 
in the same moderate degree of comfort which they had enjoyed in her 438. 
lifetime. 

The lady had merely proprietary, not actual, possession of the greater 
portion of the property, that is to say, she was merely in receipt of the 
rents and profits. In'the deed of gift she declared (an admission by which 
Usman as her heir and all persons claiming through him were bound), 
that she had made the donee possesssor of all properties given by the 
deed ; that she had abandoned all connection with them ; and that the 
donee was to have complete [476] control of every kind in respect thereof. 

Ahmad Husain, the daughter’s husband, was the general manager of 
both mother and daughter, and would doubtless take care that the deed of 
gift should be carried into effect. Their Lordships have no doubt that 
sufficient possession was taken on behalf of the daughter to render the 
gift effectual. If possession were once taken and the deed of gift took 
effect, no subsequent change of possession would invalidate it. 

On the 24th April, 1879, Himayat Fatma by special power of attorney 
appointed Sheikh Himayat Ali as her general agent to present and verify 
a petition for mutation of names, and on the 28th a petition was accordingly 
presented on her behalf by Himayat Ali, by which, after reciting the deed 
of gift and that Zahur Fatma had been put into proprietary possession of 
the property, she prayed that after expunging her name from the 
Collectorate papers the name of Zahur Fatma, the daughter, might be 
entered therein. The usual proceedings were adopted, and on the 5th June, 

1879, a parwana was issued by the Assistant Collector to the tahsildar, by 
which he was requested amongst other things to have the petition pro- 
claimed and to cause an inquiry as to possession to be made. This was 
done, and on the 27th July the village patwari reported that Himayat 
Fatma had made a deed of gift of her own rights to her daughter, Zahur, 
and that the latter had obtained possession of the same in the place of 
Himayat Fatma, her mother. On the 28th July the tahsildar reported 
that he had caused the notification to be proclaimed, and that it was 
evident from the report of the patwari that Zahur Fatma had obtained 
possession of the property specified in the gift in the place of Himayat 
Fatma. 

Notwithstanding the proclamation, neither Usman nor any other 
person raised any objection, to the mutation, and accordingly on the 4th 
February, 1880, an order for the mutation of names was granted. 

Zahur Fatma died on the 3rd of December, 1879, and Himayat 
Fatma, her mother, on the 4th January, 1882. The order for mutation 
was consequently after the death of Zahur. Mutation of names in the 
Collector's office was not actually neoessary to com- [ 477 ] plete the 
transfer of possession under the deed of gift. But the order for mutation 
is important as showing that no objection was made to the mutation, 
and that the report of the patwari made during the lifetime of Zahur as to 
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the execution of the deed of gift and of the transfer of possession under 
it which had been adopted by the tahsildar was also adopted and acted 
upon by the Deputy Collector. 

Their Lordships have no doubt that upon the evidence, and especially 
in the absence of any objection by Usman in the lifetime of Zahur, the 
Subordinate Judge ought to have found the second issue in favour of the 
defendants, and their Lordships do so now. 

The reasons of the Subordinate Judge in support of his finding that 
the donee died before she obtained possession, are weak and unavailing. 
First, he relies upon five decrees in suits brought in the name of Himavat 
Fatma for rent which accrued after the date of the deed of gift, and also 
upon one payment of revenue made in her name on the 26th November, 
1879, but the suits were commenced and the revenue paid before the 
mutation of names in the Collector’s office at a time when actions for 
rent and payment of revenue would in all probability be brought and 
made in the name of the person entered as the proprietor in the Collector's 
book. A similar remark applies to the order of the Assistant Collector 
in January, 1880, in which he speaks of Himayat Fatma as the person 
in possession. This order, it should be remarked, was made after the 
reports of the patwari and of the tahsilder that Zahur was in possession, 
but before they had been adopted by the Assistant Collector and the 
order for mutation made. Then the Subordinate Judge makes a point 
of Himayat’s continuing to occupy one of the pucka houses intended 
for females inclu led in the deed of gift, as if the daughter, after she 
had obtained possession under the deed of gift, would, in order to com- 
plete her title, have turned her mother out of the premises altogether, 
and have refused to allow her to continue to occupy the house in which 
she had previously lived at a time when one moiety belonged to herself 
and the other to her daughter. Such an argument is as futile as the 
£4-78} following one, wheroin he says : “ The revenue receipt is filed as 
No. 128, and the order as No. 136, with the record. At the first page 
of the deed of gift, the last pucka house intended for females is entered 
as occupied by the donor, who, having made a gift of it, continued to 
occupy it herself. How can such a gift be valid ? A very strong reason 
to believe the gift to be false is that, if Zahur Fatma had become the 
absolute owner and acquired possession under the gift, two things must 
needs have happened after her death, namely, in the first place, her hus- 
band, Ahmad Husain, would not have taken any proceedings tending to 
set aside the gift, because his object to acquire the property had been 
obtained. Some of the property would devolve on him and some on his 
daughters, and a sixth share only would go to the mother. So he would 
have contented himself to take steps to acquire only that one sixth share, 
and would not have troubled himself about the rest. But he did not do 
so. He took steps to acquire the whole property.” 

As though a fraudulent attempt on the part of Ahmad Husain to 
acquire the whole property for himself instead of only a portion of it was 
a strong argument in the face of all the other evidence to prove that the 
deed of gift was false and had no existence at all. It is unnecessary to 
refer to the other arguments of the Subordinate Judge in support of his 
finding on the second issue. They are utterly valueless. 

That Ahmad Husain was not the honest man that the Subordinate 
Judge treats him to have been, who would have contented himself to take 
steps to acquire the sixth share which went to the mother, and would 
not have troubled himself about the rest, is shown by the plaintiffs’ 
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(appellants*) own oaae, for it is there said, " Ahmad Husain, alleging a 1889 
parol gift, without date, from Himayat Fatma to himself, applied seven July 6. 

days after his wife’s death, i.e., on the 10th December, 1879, for the 

transfer of possession in a number of villages from Himayat to him in PRIVY 
accordance with that alleged gift, and at the same time he applied, in COUNCIL, 
fraud of his own daughters, for the transfer to him, as heir of his deceased T — 

h0F share ’ and obtained various collusive aDd false reports from „ „ * ° 
L^79J kanungos and other native local officers, and an order, dated the 
19ch November, 1880, for the registration of his own name in respect of 16 I,A,20S== 
the entire estates of Himayat and of Zahur. It is sufficient to say here 8 Sap ' p *°- J - 
of those proceedings, that the first Court has found, and there is now, as 488 ’ 
is submitted, no question remaining, that the olaims of Ahmad Husain 
to the properties now in suit were unfounded and * improper.’ ” 

The appellants rely on Ahmad Husain’s having, from Himayat’s death 
to the time of his own death, remained in possession under an order of the 
10th November, 1880, for mutation of names, and on the first four defend- 
ants, his daughters, having, upon his death, applied for mutation of names 
to themselves as his heirs; hut this argument does not assist the plaintiffs’ 
case, for the order of the 19th November was obtained with the assent of 
th6' daughters of Zahur, and subject to the following proviso. In their 
petition of the 4th February, 1880, speaking of their father, Chaudhri 

Etusaia , they say, Husaini Jan and Hajira Jan having filed a 
petition in the tahsil of Etah for the entry of their names instead of that 
of their mother, Zahur Fatma, and having included therein our names 
also, we submit that we and the objectors are five own sisters, and are the 
heirs and proprietors of the property of our deceased mother, and with our 
consent our father, Ahmad Husain, continues, as usual, in possession of 
the villages, and he too is an heir of the deceased, with right of inheritance 
to her property. The said Chaudhri and we are joint, and possession by 
him is our possession. We therefore have no objection to his name being, 
during his life, entered instead of ours ; but with this proviso that such 
arrangement be now made that our shares be saved from other claimants, 
and that we do not thereby ever lose our rights; and he must, during his 
lifetime, provide for us properly. We accordingly submit that, with the 

above proviso, the name of Chaudhri Ahmad Husain be entered instead 
of ours.” 


Upon the whole their Lordships will humbly advise Her Majesty to 
reverse the decree of the Subordinate Judge and both the decrees of the 
High Court, to order the plaintiffs to pay to all the defend- [480]ants, 
except the representatives of Muhammad Usman, who is dead, their 
costs in the Courts below, that a finding be entered for the defend- 
ants on the first issue, that the amount of the consideration was not paid, 
and that the Rs. 2,500 were taken back ; and upon the second issue that 
the deed of gift in favour of Zahur Fatma was executed with the author- 
ity of Himayat Fatma, that possession was taken under it, and held in 
accordance therewith, and that the possession taken under the deed 
transferred the property , and that upon those findings a decree be given 

f ° r defendants, aud that it is unnecessary to record any finding upon 
the other issues. - 


The appellants must pay the costs of the 
Counoil. 


appeal to Her Majesty in 


a< ,i. , ,, Appeal dismissed. 

Solicitors for the appellants : Messrs. Barrow and Rogers. 

Solioitors for the first six respondents : Messrs. WatfcwM and Lattey. 
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CRIMINAL REVISIONAL. 

Before Mr. Justice Brodhurst. 


RUKMIN ( Petitioner ) v . Peare Lal ( Opposite party.) [30fch May, 1889.] 

Husband and wife —Maintenance of wife — “ Cruelty ” — Criminal Procedure Code , s. 488. 

The wori “ cruelty ” in s. 438 of the Criminal Procedure Code is not neces- 
sarily limited to personal violence. Kelly v. Kelly (1) and Tomkins v. Tomkins 
(2), reterred to. 

[R., U.B.R. (1897—1901) 104 (105) Cr.] 

THIS was a reference under s. 438 of the Criminal Procedure Code by 
the Sessions Judge of Allahabad. The facts are sufficiently stated in 
the judgment of the Court. 

Babu Jogindra Nath Ghaudhri , for the petitioner Musammat 
Rukmin. 

Mr. C. Dillon , for Peare Lai. 

JUDGMENT. 


BRODHURST, J. — I concur with the Sessions Judge that this case, 
which has been brought by a wife against her husband, under s. 488 [48lJ 
of the Criminal Procedure Code, for maintenance, has been disposed of 
by the Magistrate in too summary a manner. 

It is alleged chat the Magistrate did not ailow the examination-in- 
chief of the petitioner to be conducted by her pleader, that he himself 
asked her only a few preliminary questions, that he refused to examine 
any of her witnesses, and that he rejected her application “ because she 
only alleges three occasions of ill-treatment, and the last of these was a 
year ago,” but that if the petitioner, who is a native lady unaccustomed 
to appear in the Courts, was examined with patience and consideration, 
she would be able not only to show that she still bears the scar of a wound 
inflicted by her husband, but that she with the assistance of her witnesses 
would prove that her husband has habitually treated her with cruelty. 

If the petitioner can prove the latter allegations, she will be entitled 
under the provisions of s. 488 of the Criminal Procedure Code to receive 
an allowance from her husband. 

The Magistrate appears to have thought that nothing except personal 
violence would constitute “cruelty ” within the meaning of the section 
above mentioned ; but that is not so. There can be legal cruelty without 
the use of actual physical violence by the husband towards the wife, as is 
shown in Kelly v. Kelly (1), where it was held, — “ If force, whether phy- 
sical or moral, is systematically exerted to compel the submission of a wife 
to such a degree and during such a length of time as to injure her health 
and render a serious malady imminent, although there be no physical vio- 
lence such as would justify a decree, it is legal cruelty and entitles her to 
a judicial separation.” And in Tomkins v. Tomkins (2) the Judge Ordin- 
ary observed that whether there had or had not been cruelty was a ques- 
tion of fact. ‘ The Court will direct the jury in cases coming before a 
jury, what acts constitute legal cruelty, and they will have to find whether 
the acts done are cruelty or not” ; and the question is whether “-the hus- 
band has so treated his wife and so manifested his feelings towards her as 







(*) la.#,, 2;P.D. 59. 


(2) X S.-& T. 168, . 
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to have inflicted bodily injury, to have caused reasonable apprehension of 
bodily suffering, or to have injured [482] health.'* I set aside the 
Mgaistr&te’s proceedings, and I direct that he take the evidence of the peti- 
tioner and her witnesses and otherwise dispose of the case in accordance, 
with law and the above remarks, after having recorded a finding whether 
or not Liala Peare Lai has habitually treated his wife, the petitioner, 
with cruelty. 
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11 A. 482 = 9 A.V.N. (1889) 186. 

APPELLATE CIVIL. 


* A.W.N. 
(1889) 162. 


Before Sir John Edge, Kb., Chief Justice, and Mr. Justice Straight. 


BUDDHU Lal {Decree-holder) v. REKKH4B Das {J'udgment-debtor ) . 

[24th July, 1889.] 

Execution of decree — Decree payable by instalments— Default — Waiver — Limitation. 

A decree was made for payment of the decretal amount by monthly instalments 
running over a period of twelve years : and it was provided that on default the 
deoree-holder might execute the decree as a whole for the balance then due.' In 
1883 a default was made, and in 1884 the decree-holder filed an application for 
execution in respeot thereof, but did not proceed with it, and continued to receive 
the monthly instalments. In 1887, he made another application for execution, 
in which he relied on the same default. 

Held that the default if it was one had been waived by the decree-holder, and 
that such waiver was a good defence to the present application. Mumford v. 
Peal (1) and Asmutullah Dalai v. Rally Churn Mitter (2) distinguished. 

[R., 20 B. 109 (116).] 


This was an appeal under s. 10 of the Letters Patent from the 
following judgment of Tyrrell, J. : — 

TYRRELL, J. — This is a very simple case. The parties agreed, and 
an order of Court was made, that the judgment-debtor should satisfy the 
decree-holder’s claim against him by monthly payments of two rupees to 
be followed by the payment of such a sum in the twelfth year after the 
decree as would clear off the entire claim of the decree-holder. The 
decretal order to this effect was made on the 16th May, 1881, and this 
decretal order did not state from what date to what date each instalment 
was to be reckoned i that is to say, it was not recorded whether the 
months were to be counted from the 16th May, 1831, to the 16th June, 1881, 
and so on for future time, or, wbe- [483] ther the word “ monthly ” meant 
from the 1st of each month to the last day of each month subsequent to 
the 16th May aforesaid. The effect was that the judgment-debtor regularly 
on the 16th of each month paid his two rupees to the decree-holder down 
to the month of December, 1884. That instalment of two rupees for 
November-Deoember, 1884, was not taken into his possession by the 
deoree-holder until the 18th or 19bh December, 1884. Subsequent to that 
month it is found by the lower appellate Court that the decree- holder con- 
tinued to take his two rupees a month regularly from his judgment-debtor 
Under the oircumstauoes the lower appellate Court, agreeing with the 
Court of first instance, has found that the decretal order was ambiguous 
in respeot of the precise date for the payment of the instalments so that 
the Courts were unable to say with certainty whether the 16th’ of each 
month was the only date upon which the payment could be made in 


" * AppearNo. 2 under b. lCTof the Letters Patent. ~ “ 
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conformity with the decretal order ; and the lower appellate Court further 
found that if there had been any irregularity in the payment for December, 
1884, it would not disentitle the judgment-debtor to the advantages of the 
instalment arrangement, inasmuch as the decree-holder waived his right 
to execute the entire decree, and obtained a new agreement from his 
judgment-debtor, whereunder he continued to take monthly instalments 
from him as before the month of December, 1884. 

The learned Judge in first appeal, therefore, decided that the applica- 
tion made by the decree-holder now long after the condoned irregularity 
of December, 1884, to execute the entire decree because of the judgment- 
debtor’s default to pay his instalments, should not be allowed. I entirely 
concur with the Court below. In the first place, I agree that there is no 
evidence that the 16th of each successive month was the only legal date for 
the payment of the instalment. In the second place, I cannot disturb 
the finding of the lower appellate Court on the fact of waiver. It is true 
that a question of law is involved in the finding of waiver, but that is 
no reason for thinking that the lower appellate Court has erred in arriving 
on the evidence before it at the finding it has come to. Thirdly, there is 
another reason for upholding the decision of the lower Court, [ 484 ] which 
is to be found in the circumstance that the Court executing the decree 
ascertained from the evidence before it that the payment of two rupees for 
December, 1884, was tendered by the judgment-debtor to the decree-holder, 
who designedly delayed acceptance of the same in order to build up for 
himself the materials for the pretension he now puts forward to break up 
the instalment arrangement and enforce the execution of his decree as a 
whole. I dismiss the appeal with costs. 

From this decision the decree-holder appealed under s. 10 of the 
Letters Patent. 

Pandit Sundar Lai , for the appellant. 

Mr. J. Simeon , for the respondent. 


JUDGMENTS. 

Edge, C.J. In this case a decree by consent was made for payment 
of the decreed amount by monthly instalments running over twelve years. 
It was provided that on default the creditor might execute the decree as a 
whole, that is, for the balance then due. In 1883, what the appellant 
here, who was the creditor, calls a default was made. 

Apparently he prevented the payment being made on the stipulated 
day. He subsequently received instalments on the day fixed, assuming 
that that day was the 16fch of the month, or if not on some other day, at 
any rate he received the instalments which were paid down to the date of 
the filing of the present application for execution on the 30th of January, 
1887. The date of the default on which he relied was, we are informed, the 
16th December, 1883. He had filed an application in 1884 for execution 
in respect of that default, but did not proceed with it. It is contended here 
that he can now rely on the default of the 16th December, 1883. In my 
opinion he waived that default if it was one. It is contended on his behalf 
that there could be no waiver. The case of Mumford v. Leal (1) has been 
cited, and also the case of A.smutwllah Dalai v. Rally Churn Mitter (2). The 
case in this Court turned on the somewhat peculiar facts of the case, and 
does not, I think, apply. The case in the Calcutta Court was a question of 
limitation, and [.485J looking to the judgment of the Judges there, I do not 

(1) 2 a. 857. 
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think that they would have held there could be no such waiver as has been 
contended for here. X think that at page 59 can be gathered an indication 
of what those Judges would possibly have said in this case. In dealing 
with cl. (6) of art. 179, sch ii, Limitation Act (XV of 1877), they drew 
the distinction between the execution of a decree as a whole and the case 
of certain sums to be paid at dates certain. They say, “But the decree 
nowhere directs that the payment of the whole amount outstanding shall 
be made at a certain date. It only gives the decree-holder the option of 
applying for execution of the whole decree still unsatisfied, upon the 
occurrence of default in three of the prescribed instalments. Under the 
decree, therefore, the decree-holder had several courses open to him, 
subject, of course, to the rules of limitation.” Jn cases of this kind I am 
of opinion that where there has been a default which would entitle the 
decree-holder to execute the decree as a whole, he must do so within three 
years of the default. But if he does not choose to execute the decree as a 
whole, he can go on receiving the instalments at the time fixed for the 
receiving of the instalments, and if any of those instalments are not paid 
he can, within three years, execute the decree for that instalment. I do 
not think that the Calcutta Court in the case to which I have referred is 
against the view of the law which I hold. I am clearly of opinion there 
was a waiver here, and that that waiver is an answer to the application to 
execute the decree as a whole, and that this appeal should be dismissed 
with costs. 

Straight, J. — I am of the same opinion. My brother Tyrrell, before 
whom this appeal came from the decision of the Judge of Mainpuri, was 
of opinion that the decisions of the two lower Courts were right in hold- 
ing that after the month of December, 1883, when the decree-holder 
said the default was made by the judgment-debtor, the decree-holder had 
received from his judgment-debtor no less than three years’ monthly in- 
stalments, and that while he had in fact, on the 2nd of January, 1887, 
accepted the last monthly instalment of two rupees, he nevertheless came 
into Court on the 3rd of the [486] same month with this application 
treating the matter as if nothing had been paid in the interim, and going 
back to the month of December, 1883, as the date of the default which had 
been the ground of the original application for the execution of the whole 
deoree. If the argument of the learned pleader for the decree-holder were 
carried to its logical conclusion, he might, by merely filing an application 
every three years, have gone on receiving instalments till the eleventh 
year, and then have come in and asked for the execution of the whole 
decree, which seems to me absurd. Tnere is enough stated in the judg- 
ments of the two first Courts to satisfy me, as it satisfied my brother 
Tyrrell, and satisfies the learned Chief Justice, that there was a waiver 
by the decree-holder of his right to execute his whole decree in respect of 
the alleged default in December, 1883. T may. however, add that the two 
first Courts on the evidence came to the conclusion that there never was 
any real default at all. On that finding alone my brother Tyrrell was 
right. The appeal is dismissed with costs. 

Appeal dismissed. 
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Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Tyrrell. 

Raj Singh and another {Judgment- debtors) v. Parmanand 

l Decree-holder )* [5th August, 1889.] 

Mortgage— Decree for sale of mortgaged property— Decree not satisfied by sale — . Recovery 
89 go dUe ° U inorl 0 a 9 e—Act IV o /1882 ( Transfer of Property Act), ss. 88, 

The decree contemplated by s. 90 of the Transfer of Property Act (IV of 1882) 
can be made in the suit in which the decree for sale was passed * and it is not 
necessary to institute a fresh suit to obtain such decree. 

tDiss., 33 C. 867 (874) = 4 C.L.J. 141 ; 1 N.L.R. 143 (145) ; R., 13 A. 356 (359)- 14 A 
513 (516) ; 28 A. 365 (369) = 3 A.L.J. 171 = A.W.N. (1906), 44 j ' ’ 

This was an appeal from a decree of the District Judge of Aligarh 

reversing a decree of the Munsif of Haveli. The judgment of the District 
Judge was as follows : — 

In this case the appellant had obtained a decree against the 
respondents as legal representatives and heirs of a mortgagor under the 
terms of s. 88 of the Transfer of Property Act. The mortgaged [487] 
property was eventually brought to sale, but the proceeds were insufficient 
to satisfy the decree debt. The decree- holder then applied praying that 
the Court would pass a further decree under s. 90 of that Act for the 
balance due on the mortgage. The Munsif, relying on the case of Pran 
Knar v. Durga Prasad (l), refused the application. But that case is not 
to the point, the original decree having been issued in 1881 before the 
passing of the Transfer of Property Act. The respondents contend that 
as in the decree against them no order was passed that any other property 
than that charged with the debt should be sold, the provisions of ss 13 
and 43 do not allow the claim now made by the appellant. If the proceed- 
ings under s. 90 of the Transfer of Property Act could be described as a 
fresh suit, s. 43 would apply. But reading S s. 88, 89 and 90 of that Act 
together, it is clear that they contemplate a further decree in the same 
suit, when the proceeds of the sale are insufficient to satisfy the debt. 
The language of s. 88 of the Transfer of Property Act, and the 
iorm of a decree for the sale in a suit by a mortgage. No. 128 in 
sch. IV of the Code of Civil Procedure, and the form for a decree 
under s. 88 of the Transfer of Property Act as issued by the High 

C , ourt ' a6ree ! 1D omltb,Dg any ref61 'ence to the relief to be granted to the 
plaintiff in the event contemplated by s. 90 of the Transfer of Property 
Act The decree-holder is entitled to have a further decree, under s. 90 

f f Tl T S er °' Pr ° P6rty Act if bhe balaDce >s legally recoverable from 
the defendants. The case must therefore be remanded to the lower Court 

for the determination of this issue, and if it be determined in favour of the ‘ 
appellant, for the passing of a decree under s. 90 of the Transfer of Pro- 
perty Act The appeal is admitted. The case is remanded under s. 562 
of the Civil Procedure Code to be disposed of with reference to the remarks ' 

made above. The costs of this appeal will follow the costs of the applica- 
tion to the lower Court . 


* Second Appeal, No. 1099 of 1888, from a decree of H T? ™ . 

Judge of AUgarb, dated the 4th July, 1888. rover.ii.-g a dec“e of Maulvi Saw'edAkbM 
Husain, Munsif of Haveli, duted the 21st, March, 1889 V oaiyed AKbar 

(1) 10 A. 127 = 8 A. W*. N. (1888), 21. 
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udgment- debtors appealed to the High Court. 
Babu Jogindro Nath Chaudhri, for the appellants. 
Pandit Sundar Lal, for the respondent. 


« 


JUDGMENT. 

[488] Edge, C. J., and Tyrrell, J. — The only point in this case is 
whether the decree contemplated by s. 90 of the Transfer of Property 
Act can be made in the suit in which the decree for sale was passed, or 
whether a fresh suit must be instituted to obtain such decree. There is 
nothing in the Act to suggest that a fresh suit is necessary ; and there is 
everything to suggest that it is not. If it were intended that a fresh suit 
should be brought, that intention would have been given effect to by the 
introduction of appropriate words into s. 90. 

We dismiss the appeal with costs (I). Appeal dismissed . 
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Before Mr . Justice Straight and Mr. Justice Tyrrell. 


BANWARI Lal ( Plaintiff ) v. Samman Lal (Defendant ) .* 

[14th August, 1889.] 

Civil Procedure Code , ss. 562, 561 — “ Suit.” 

S. 562 ot the Civil Procedure Code authorizes a remand only where the entire 
suit, and not merely a portion of it, has been disposed of by the Court below 
upon a preliminary point. 

[Appl ,27 A. 163 (165) = 1 A.L.J. 503 = A.W.N. (1904), 202 ; Appr., 12 A. 510 (F.B.).] 

The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Mr. Amiruddin, for the appellant. 

Mr. Simeon, for the respondent. 


JUDGMENT. 


STRAIGHT, J. — This is an appeal from an order of remand. The suit 
brought by the plaintiff-respondent was one in which he claimed two reliefs* 
first, he asked for an injunction to defendant, restraining him from inter- 
fering with his, the plaintiff’s, erection upon the roof of his own house of 
certain buildings; secondly, he claimed a right of easement over the roof of the 
defendant’s house in order to give him access to the roof of his own house 
The first Court decreed the plaintiff’s claim for an injunction, but as to his 
seoondhead of claim, it said, that upon thefaoe of the plaint, the statement of 
the easement claimed was so inadequate and unsatisfactory thafcit was impos 
[489] sible for it to enter into the question thereby raised. Accordingly 
it decreed the plaintiff's claim in part and dismissed it in part. The plaintiff 
appealed to the Subordinate Judge and the defendant filed an objection as 
to the order of the first Court in the matter of costs. The learned Subor- 
dinate Judge upheld the decision of the first Court in regard to the first 
head of relief sought by the plaintiff ; but he was of opinion as to the first 
Court’s dis missal under the second head, that the reasons given were 


* First Appeal, No. 66 of 1339 from an order of Msulvi Saiyid Muhammad Sub- 
ordinate Judge of Saharanpur, dated the 90th April, 1839. ’ 

(1) See also Sonatun Shah v. Ali Njtoaa Khan, 16 C. 423. 
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insufficient and unsatisfactory, and that it ought to have tried the case. 
Thereupon as regards this second head of claim the Subordinate Judge 
made an order under s. 562 of the Civil Procedure Code. That order is 
assailed by Mr. Amiruddin for the defendant. His contention is that 
under the law the Subordinate Judge had no power to make a general 
order of remand, and that the suit had not been disposed of on a preli- 
minary point, but that only a part of the suit had been disposed of on a 
preliminary point, and s. 562 was inapplicable. I think this contention 
is sound. We are told by s. 564 of the Civil Procedure Code that a 
case shall not be remanded “ for second decision, except as provided in 
s.562.” We, therefore, have to look to see whether this case does fall within 
the four corners of that section. We must take the words of the statute 
as we find them ; and the words of that section are these : — “ If the Court 
against whose decree the appeal is made has disposed of the suit upon a 
preliminary point, &c.” Now the word used there is in distinct and precise 
terms the “ suit it does not say any portion of the suit or any part of 
the relief claimed in the suit, but the word suit is used. I take it to mean 
that where a suit in its entirety has been thrown out by a first Court upon 
a preliminary point, under these circumstances, and these circumstances 
only, has the appellate Court power to remand it under s. 562 of the 
Civil Procedure Code. I hold, therefore, that Mr. Amiruddin' s objection 
is a good one and must prevail, and that the order of the learned Subordi- 
nate Judge, in so far as it deals with the second head of claim and the 
question of costs, and directs a remand under s. 562 of the Civil Proce- 
dure Code, must be set aside. The consequence of this order will be that 
the appeal to that extent will be restored to the file of pending appeals in 
his Court, and he will take up an d [490] dispose of it from the point where 
he dealt with the first head of the plaintiff’s claim. If it becomes neces- 
sary to make a remand under s. 566 of the Civil Procedure Code or to 
exercise the powers conferred under s. 568, Civil Procedure Code, he will 
do so. The costs of this appeal will follow the result. 

Tyrrell., J. — I quite concur. It seems to me that the law in s. 562 
of the Civil Procedure Code assumes that there has been no trial, and that 
it authorizes a Court of first appeal to proceed with the trial. Now in 
the case before us, there has been a trial and a decree upon the merits in 
respect of a portion at least of the case. 

Cause remanded . 
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Before Sir John Edge, Kt., Chief Justice, Mr. Justice Straight , FULL 

Mr. Justice Brodhurst , Mr. Justice Tyrrell and Mr. Justice Mahmood . .BENCH. 


Abdulla ( Pliintiff ) u. XIihvn Gir and others (Defend tuts).*' 

[l2oh November, 1889.] 

Act XVII of 183* (Jhansi and Morar Act I — Legislative power of the Governor General in 
Council — Indian Counoils Act (24 and 25 Vic , c. 67) s. 22 — “ Indian territories now 
under the dominion of Her Mijesty ” — “ Said territories " — 28 and 29 Via., o. 17, 
preamble — 31 and 33 Vic., c. s. 1 — Construction of statutes. 


11 A. 490 
(F.B.I =■ 

9 A.W.N. 
(1889) 4. 


Act XVII of 1836 (the Jhansi and Merar Aot) is not ultra vires of tho Governor- 
General in Counoil ; an! the town and fort of Jhansi are subjeot to the jurisdiction 
of the High Court for the N. W. Provinces in tho same manner as the rest of 
the Jhansi district. 

The Governor-General in Ciunoil has power to make laws and regulations bind- 
ing on all persons within the Indian territories under the dominion of Her Majesty, 
no matter whon such territories were acquired. His legislative powers are not 
limited to those territories which, at the date when the Indiao Councils Act (24 
and 25 Vic., o. 67) received the royal assent (i.e., the 1st August, 1861), were 
under the dominion of Her Majesty. In the preamble to the 28 and 29 Vic., 
0.17, and in s. 1 of the 32 and 33 Vic., c. 93, Parliament has placed this construc- 
tion upon s. 22 of the Indian Councils Act. 

Even if that construction was erroneous, it has been so declared by Parlia- 
ment as to make its adoption obligatory. Though a mistaken opinion of the 
Legislature con- [491] cerning the law does not mike the law, yet it. may be so 
declared as to operate in future. The Postmaster- General of the United States 
v. Early (l) referred to. 

It must be presumed that the laws and regulations of the Governor-General in 
Council are known to Parliament. Empress v. Burah (2) referred to. 

[Appl., 18 B. 636 (655) ; R.,14 A. 226 (233) = 12 A.W.N, 14.] 

This was a reference to the Full Bench by Straight and Mahmood, 
JJ., of the question whether the town and fort of Jhansi are subject to 
the jurisdiction of this Court in the same manner as the rest of the Jhansi 
district.” 

The suit in which the reference was made was instituted on the 16th 
August, 1886, in the Court of the Extra Assistant Commissioner of Jhansi. 
It was brought to enforce an alleged customary right of pre-emption in 
respect of the sale of a house situate in the town of Jhansi where the 
parties resided. The Court of first inscauce, on the 5th January, 1887, 
decreed the claim. On appeal by the defendants, the Deputy Commissioner 
of Jhansi reversed the decree and dismissed the suit. The plaintiff present- 
ed a second appeal to the High Court. 

The appeal came, in the first instance, before Mahmood, J., who re- 
ferred it to a Division Bench. At the hearing before the Bench (which 
consisted of Straight and Mahmood, JJ.) the question stated in the order 
of reference was raised. It involved the further question whether the 
Governor-General in Council had power bo pass the Jhansi and Morar Act 
(XVII of 1886) by virtue of the provisions of which civil and criminal 


* Second Appeal, No. 1052 of 1887, from a decree of G. R. C. Williams, Esq., 
D jputy Commissioner of Jhansi, dated the 4th April, 1887, reversing a decree of G. B, 
Crawley, Esq., Extra Assistant Commissioner of Jhansi, dated the 5th January, 1887. 

(1) C.actis’ Reports of Daoisions in tho Supreme Court of the United States, p. 86. 

(2) 3 0. at p. 143 ; L. R. 3 App. Cas. at p. 907 ; 5 I. A. at p. 106 ; 4 C. at p. 183, ’ 
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jurisdiction was given to the High Court over the town and fort of Jhansi 
and adjacent lands, or whether the Act was in excess of the powers con- 
ferred on the Indian Legislature by s. 22 of the Indian Councils Act, 24 
and 25 Vic., c. 67. 

The territories of the Rija of Jhansi lapsed to the British Govern- 
ment on the death of the Raja without heirs male io 1853. From their 
annexation they formed part of the North-Western Proviaces (l). 

[492] By treaty dated the 12th December, 1860, the British Govern- 
ment ceded the town and fort of Jhansi in full sovereignty to the Maharaja 
Scindia. The transfer wa3 completed on the 1st April, 1861 (2). 

By kharita , dated the 24th February, 1886, the British Government 
restored to the Maharaja Scindia the cantonment of Morar, in exchange 
for which His Highness, on the 10th March, 1886, made over in full 
sovereignty to the British Government the town and fort of Jhansi (3). 

By proclamation dated the 10th June, 1886, under the 28 and 29 
Vic., c. 17, s. 4, the Governor-General in Council declared that the town 
and fort of Jhansi should be subject to the Lieutenant-Governorship of 
the North-Western Provinces (4). 

On the 17th September, 1886, the Jhansi and Morar Act (XVII of 1886) 
received the assent of the Governor-General. The preamble to Part I of 
the Act recites, inter alia , the cession of the town and fort of Jhansi to 
the British Government and their incorporation in the North-Western 
Provinces. 

Section 2 enacts that “the town and fort of Jhansi, and the lands 
which may be ceded to the British Government in accordance with the 
proposal referred to in the preamble to this Part, shall, in the case of the 
town and fort from the commencement of this Act, and, in the case of any 
of the lands, from the date of the cession thereof, be deemed to be part of 
the Jhansi district.” 

Section 3. — “ All enactments which, at the commencement of this 
Act, or at the date of the cession of any of the lands referred to in the 
last foregoing section, are or shall be in force in the Jhansi district and 
not in the town and fort of Jhansi or in those lands, shall then come 
into force in the town and fort or in those lands as the case may be.” 

Section 4. — “On and from the commencement of this Act, or the 
date of the cession of any of those lands, as the case may be, the 
[493] town and fort of Jhansi and the lands shall be deemed to form part 
of the district of Jhansi mentioned in Part IV of the first schedule to the 
Scheduled Districts Act, 1874.” 

Among the enactments which at the commencement of the Act were 
in force in the Jhansi district were the Jhansi Courts Act (XVIII of 1867) 
and the Codes of Criminal and Civil Procedure. It was not disputed that 
the High Court had jurisdiction over the Jhansi district generally. 

The doubt raised at the hearing of the appeal in regard to the validity 
of Act XVII of 1886, and consequently in regard to the jurisdiction of 
the High Court in cases coming from the town and fort of Jhansi, bad 
reference to the terms of s. 22 of the Indian Councils Act, which (so far 
as they need be referred to) are as follows : — 

(1) Aitchison’s Treaties, vol. ii, p. 190 : Hunter’s Gazetteer, vol. vii, p. 219 ; 
Wballey’s Law of the Extra-Resulation Tracts, p. 306, etseq. 

(2) Aitchison. vol. iii, pp. 262, 316; N. \V. Provinces Gazetteer, vol. i, p. 439. 

(3) ** Administration of the N. W. Proviaces ani Oudh, 1882-87,” p. 124. 

(4) Gazette of India , June, 12th, 1836, Part I, p. 376. 
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" The Governor- General in Counoil shall have power afc meetings for 
the purpose of making laws and regulations as aforesaid, and subject to 
the provisions herein contained, to make laws and regulations for repealing, 
amending or altering any laws or regulations whatever now in force or 
hereafter to be in force in the Indian territories now under the dominion of 
Her Majesty , and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all Courts of justice what- 
ever, and for all places and things whatever within the said territories , and 
for all servants of the Government of India within the dominions of 
Princes or States in alliance with Her Majesty, and the laws and 
regulations so to be made by the Governor-General in Council shall control 
and supersede any laws and regulations in any wise repugnant thereto 
which shall have been made prior thereto by the Governors of the Presi- 
dencies of Fort St. George and Bombay respectively in Council or the 
Governor or Lieutenant-Governor in Council of any Presidency or other 
territory for which a Council may be appointed with power to make laws 
and regulations under and by virtue of this Act.” 

It was suggested that the words here italicized limited the legislative 
powers of the Governor-General in Council to making [494] laws and 
regulations for the Indian territories which, at the date when the Indian 
Councils Act received the royal assent ( i.e ., the 1st August, 1861), formed 
part of, the dominions of Her Majesty ; and that he had consequently no 
power to pass an Act such as Act XVII of 1886, for the town and fort of 
tTbansi which did not (after December, 1860) form part of those dominions 
until 1886. 

This led to the reference to the Full Bench of the question above 
stated. Several other cases, both civil and criminal, which raised the 
same question, were subsequently included in the reference. The Court, 
in view of the importance of the point raised, directed that notice should 
be given to the Government of India, so as to afford the Government an 
opportunity of being heard by counsel. 

Mr. A. Strachey , for the Government of India, as amicus curios . — It 
will not be disputed that the Government of India has power to acquire 
territory by conquest or cession. 

[STRAIGHT, J. — If the Governor-General in Council has power to 
cede territory, and to take other territory in exchange, it hardly seems 
going much further to say that he has power to make laws for the territory 
so acquired (1).] 

That is what I shall contend. But in the first place, s. 22 of the 
Indian Councils Act cannot be construed as limiting the legislative powers 
of the Governor-General in Council to the territories which, when that 
Act was passed, were under the dominion of Her Majesty. [495]] The 
effect of s. 22 is recited in the preamble to the 28 and 29 Vic., o. 17, 

(1) See, in reference to this point, the observations of the Supreme Court of Calcutta in 
Ouseley v. Plowden (Bouluois, p. 145) decided in 1957 on the construction of the 8 and 
4 Wm. IV, o. 85, s- 48 of which wa* worded in terms similar to those of s. ‘22 of the 
Indian Councils Act, 1861. The Court (following the opinion of Sir Barnes Peacock, 
then Law Member of Council), held in substance th it the statutory powers of the 
Governor-General in Council of miking war and contracting treaties carried with them 
by implication power to acquire territory by conquest or cession, and that the power to 
acquire territory by conquest or cession carried with it tbo power to govern such terri- 
tory. See also American Insurance Company v. Canter (Curtis. 685; 1 Peters, 511) 
deotded by the Supreme Court of the United States of America; Kent's Commentaries, 
vol. i, p. 482, note ; Story’s Constitution of the United States, vol. ii, pp. 166 170,171; 
Gardner's Institutes, pp. 89-40. 
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where the words used are “ within the Indian territories under the 
dominion of Her Majesty,” the word “ now ” being omitted (l). 

Again, the 32 and 33 Vic., c. 98, s. 1, expressly gives power to the 
Governor-General in Council, after the 11th August, 1869, to make laws 
and regulations “ for all persons being native Indian subjects without and 
beyond as well as within the Indian territories under the dominion of 
Her Majo ty ” (2). Here again the word “ now” is omitted. See also 
the pream le. 

These provisions amount to a legislative declaration by Parliament 
that the effect of s. 22 of the Councils Act is not to be limited by the 
word “ now” to territories acquired by the Crown at any particular time, 
and that the Governor-General in Council may make laws for any part 
of British India wherever annexed. The 32 and 33 Vie., c. 98, s. 1, is 
moro than a mere recital of existing law : it is a substantive enactment, 
and must be treated as making the law such as it declares it to be. 
Where a matter of fact or of law is recited in an Act of Parliament, the 
recital, though not conclusive, is very strong evidence that the fact or law 
is as stated. And even if a recital is incorrect as a statement of existing 
Jaw, it may be so expressed as to operate as law in future. This is so 
even where only an opinion as to existing law, and not an intention to 
make new law, is expressed: The Postmaster- General of the United States v. 
[496] Early (3) ; Wilberforce on Statute Law, pp. 15, 16. This is the case 
with the 32 and 33 Vic., c. 98, s. 1, assuming even, for the sake of argument, 
that the construction which it placed upon s. 22 of the Indian Councils Act 
was erroneous. The difficulty arising from the use of the word “ now” in 
that section has therefore been removed by later legislation. 

[Edge. C. J. — If s. 22 of the Councils Acts were read literally there 
might be this result, that territory which, on the 1st August, 1861, when 
the statute received the royal assent was under the dominion of Her 
Majesty, but which was subsequently ceded to a foreign power, would 

(1) “ Whereas by an Act passed in the session holden in the twenty-fourth and 
twenty-fifth years of the reign of Her present Majesty, chapter sixty-seven, it was 
among other things enacted that the Governor-General of India in Council shall have 
power, at meetings for the purpose of making laws and regulations, to make laws and 
regulations for all persons, whether British or native, foreigners or others, within the 
Indian territories under the dominion of Her Majesty, and for all servants of the 
Government of India within the dominions of PriDces and States in alliance with Her 
Majesty ; and whereas it is expedient to enlarge the said power by authorising the 
Governor-General of India in Council to mike laws and regulations for all British sub- 
jects of Her Majesty within the dominions of such Princes and States,” &c. 

(2) ‘‘From and after the passing of this Act, the Governor General of India in 
Council shall have power at meetings for the purpose of making laws and regulations, 
to make laws and regulations for all persons being native Indian subjects of Her Majesty, 
Her beirs and successors, without and beyond as well as within the Indian territories 
under the dominion of Her Majesty.” 

(31 Curties’ Reports of Decisions in the Supreme Court of the United States, p S6. 
The effect of this decision is stated in Wilberforce, atp. 16. The question was whether 
a particular class of suits would lie in the circuit Courts of the United States ; and the 
jurisdiction was based on an enactment which provided that the district (or state) courts 
should have cognizance of such suits ** concurrent with the circuit courts of the United 
States.” Marshall, C. J , (at p. 91 of the repor') said: It is true that the language of 
the section indicates the opinion that jurisdiction existed in the circuit courts rather 
than an intention to give it ; and a mistaken opinion of the legislature concerning the 
law does not make the law. But if this mistake is manifested in words competent 
to make the law in future, we know of no principle which can deny them this effect. 
The Legislature may pass a declaratory Act, which though inoperative on the p ist 
may act in future. This law expresses the sense of the Legislature on the existing law 
as plainly as a declaratory Act, and expresses it in terms capable of conferring the 
jurisdiction.” 
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still be a territory within the description, and the Governor- General in 
Council might make laws for it though it had ceased to be part of British 

India or to belong to the Crown.] t 

The agreement contained in the treaty of the 12th December, loot), for 

the cession, of the town and fort of Jhansi to Scindia was not completely 
given effect to until the first April, 1861. If the transfer had been 
delayed for another four months, the territory would have fallen within 

the terms of s. 22. . on , r „ 

The argument based on the preamble to the 28 and Vic., c. n 

and s. 1 of the 32 and 33, Vic., c. 98, is much strengthened by a considera- 
tion of the objects of those statutes. By s. 22 of the Councils Act, the 
Governor-General in Council was authorized to make laws for all servants 
of the Government of India in Native States. The 28 and 29 Vic., c. 17, 
s. 1, enlarged this power by extending it to all British subjects in Native 
States, whether servants of Government or otherwise; ajad by s. 2 this 
provision is to be read as part [497] of s. 22 of the Councils Act. Under 
the Councils Act itself, therefore, the Governor-General in Council can, to 
the extent stated, make laws having force in {e g.) the State of Gwalior. 

- Further, the 32 and 33 Vic., c. 98. s. 1, authorized him to make laws 
for all Native Indian subjects at places beyond as well as within the Indian 
territories of Her Majesty. To this extent he can make laws having force 

in Afghanistan or Persia. . . . . 

Hence, if the Governor-General in Council caunot legislate for por- 
tions of territory ceded by or conquered from Native or foreign States, 
Parliament must have intended that cession or conquest should, pro tanto, 
diminish his powers ; that he should have greater extra-territorial than 
intra- territorial authority. Upon this supposition, he can make laws 
‘ having force in Hyderabad, or even in China or Japan, which he cannot 
make for parts of Bombay and the Punjab. Upon the same supposition, 
although Parliament trusted him to make laws for Bengalis in the town of 
Jhansi, or for Englishmen in Mandalay in 1885 it .no longer trusts him 
to make laws for the same persons when, in 1886, the same places have 
become wholly subject to his executive government. By bringing certain 
territory within the limits of British India the powers of the Indian 
Legislature over that territory are abolished. And if such territory should 
again be ceded to a Native State, or otherwise cease to form part of British 
India, the powers of the Indian Legislature over it would ipso facto revive 
Parliament can never have intended that 8. 22 of the Councils Act should 
be construed in a manner which involves these results 

[STRAIGHT J You can reduce the idea to an absurdity. Suppose 

the case of a piece of land in British India which juts out into a Native 
State and a part of that State, on which ten or a dozen squatters, who 
are British subjects, are settled, projects into British territory. An 
exchange of the two pieces of land is effected. Is it reasonable to suppose 
that the Governor-General in Council cannot without an Act of Parha- 
meat passed for the purpose, legislate for the haudful of squatters, for 
' whom he could undoubtedly legislate before the exchange? 

C4981 \n intentiou so unreasonoble cannot be attributed to Parlia- 
ment unless it is expr 

[Edge C J Between the passing of the Indian Councils Act in 

1861 and the passing of the 32 and 33 Vic., c. 98, did not legislation 
by the Governor General in Council take place for territories acquired 

dunng^the s *™ e £** xix q( iq 67, relating to the district of Darjeeling, 
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Khlrf. g 7r?“„“Tr d ln 1861 (1) : Act XXI1 of 1868, for mauza 
oMRfiq f d fh b Rl h ^ Ma i? arana of Dholepur io 1866 (2) ; and Act XVI 
th« /r! Bhutan Daars, acquired by conquest and cession from 

the Kajas of Bhutan, under treaty dated the 11th November, 1865 (3) 
Many subsequent Acts have dealt with territories acquired since 186 L (4) 

™ A U ,^ 3 u D f d re ^ uIat,ons passed by the Governor-General in Council 
must be laid before both Houses of Parliament: 3 and 4 Wm IV c 85 

s^51 ; compare 53 Geo. III. c. 155, s. 66. Parliament must be presumed 
to have knowledge of such laws and regulations ; Empress v. Burah (5), 
per Sir Richard Garth, C.J., in the High Court of Calcutta, and Lord Sel- 
botne in the Privy Council. It has treated the legislation of the Governor- 
Vjeneral in Council for territories acquired subsequently to 1861 as valid 

fu oo by L 9 r.'nn-i ™ ch le S' slatioQ undisturbed, and by using language in 
the 28 and [499] 29 Vic., c. 17, and 32 and 33 Vic., c. 98, which is only 

consistent with the supposition that such legislation was not ultra vires 
LHe also referred to the 39 and 40 Geo. Ill, c. 79 s 20 J 
[He was then stopped.] 

None of the counsel or pleaders appearing in the cases to which the 
reference applied desired to contend that the Court had not jurisdiction. 

The following judgment was delivered by the Full Bench : 

JUDGMENT. 


Edge. C.J., and Straight, Brodhurst, Tyrrell and Mahmood 

JJ. — The question raised by the reference in these cases to the Full Bench 
is whether the town and fort of Jhansi are subject to the jurisdiction of 
this Court in the same manner as the rest of the Jhansi district or in 
other words, whether the Governor-General in Council had power to 
legislate for the town and fort of Jhansi and to pass Act XVII of 1886 
The question appeared to us of such importance that we considered it 
advisable to give notice to the Government that it had been raised, as 
also to afford the Government an opportunity to instruct counsel to assist 
us to elucidate the question which, in the opinion of the majority of the 
Court as then advised, was by no means free from doubt and difficulty. 
With this object the Government instructed Mr. Arthur Strachey to 
appear as amicus curies, and we think it only right to say that we are 
very much indebted to him for the great pains with which he prepared 
himself for the very able argument which he has addressed to us. 


(1) Aitchison’s Treatise, vol i, pp. 151, 159, 165 ; Hunter, vol. iv., pp. 131-132 

(2) Aitchison, vol. m f p. 183. * * 

(3) Preamble; Aitchison, vol. i, pp. 151-152, 162, 165. 

(4) Eg. Acta VIII of 1874 and I of 1882, for the Eastern Duars fpart of the 
Goalpara district! tequi red under the treaty of the 11th November, 1865, and Sbillona 
(Khasia and Jamtia Hills), acquired by cession on the 10th December iccu . 4 . 1 ,^ 
Scheduled Districts Act IXIV of 1874) for the tract between the miiwL 



See also s. 2 (8) of 

the 32 and 33 Vic., c. 98), defining " British India ” as “ the terrir™;^ V 

being vested in Her Majesty by the Statute 2 L and 22 Vic o ior »* 6 foc 

(5) 3 O. at p. 143; 3 App. Cas. at p. 907 ; 5 I. A. at p 196 • 4 0 


the General Clauses Act, I of 1868 fwbi^v. , 

81, defining - BrftUh I,*. 

907 


at p. 1Q3. 
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By a treaty dated the 12bh December, 1860, the British Government 
ceded the town and fort of Jhansi in full sovereignty to the Maharaja 
Soindia. The transfer was completed on the 1st April, 1861. On the 10th 
March, 1886, the Maharaja Soindia, in exchange, for the cantonment of 
Morar, made over in full sovereignty to the British Government the town 
and fort of Jhansi. On the 1st August, 3861, the Indian Councils Act, 
1861 (24 and 25 Vic., o. 67), received the Royal assent. The difficulty has 
arisen by reason of the wording of the twenty-second section of that Act 
which, so far as £500] is material, is as follows : — “ The Governor- General 
in Council shall have power of meetings for the purpose of making laws 
and regulations as aforesaid, and subject to the provisions herein contained, 
to make laws and regulations for repealing, amending, or altering any laws 
or regulations whatever now in force or hereafter bo be in force in the 
Indian territories now under the dominion of Her Majesty, and to make 
laws and regulations for ail persons, whether British or native, foreigners 
or others, and for all Courts of justice whatever, and for all places and 
things whatever within the said territories, and for all servants of the 
Government of India within the dominions of Princes or States in alliance 
with Her Majesty, and the laws and regulations so to be made by the 
Governor-General in Council shall control and supersede any laws and 
regulations in anywise repugnant thereto which shall have been made 
prior thereto by the Governors of the Presidencies of Fort St. George and 
Bombay respectively in Council, or the Governor or Lieutenant-Governor 
in Council of any Presidency or other territory for which a Council may 
be appointed with power to make laws and regulations under and by virtue 
of this Act,” &c. 

It was contended that on the true principle of construction as applied 
to that section, the words “ the said territories ” in that section were limit- 
ed by the preceding words “ Indiau territories now under the dominion of 
Her Majesty.” If it had not been for the subsequent legislation of the 
Imperial Parliament taken in conjunction with the subsequent legislation 
of the Governor-General in Couucil, to which Mr. Strachey has drawn our 
attention and to which we shall refer, we would have felt ourselves cons- 
trained to hold that the Governor-General in Council had exceeded his juris- 
diction in passing Act XVII of 1886, inasmuch as the town and fort of 
Jhansi were not, on the 1st August, 1861, an Indian territory or Indian 
territories under the dominion of Her Majesty. 

We have, however, to see whether the Imperial Parliament has 
not, by its legislation, subsequent to the 1st August, 1861, put a wider 
construction upon s. 22 of the Councils Act, 1861, which excludes the 
narrower construction of the wording of the section to which [SOI] we 
have referred, and whether the Imperial Parliament has not conferred 
more extensive legislative powers on the Governor-General in Council 
than were apparently conferred by s. 22 of the Indian Councils Act, 
1861. On the 9th May, 1865, the Act 28 and 29 Vic., o. 17, received 
the Royal assent. There is a recital in the following terms : — '* Whereas 
by an Act passed in the session holden in the twenty-fourth and twenty- 
fifth years of the reign of Her present Majesty, chapter sixty-seven, it was 
• among other things enacted that the Governor-General of Ind ia in 
Council shall have power at meetings for the purpose of making laws and 
regulations to make laws and regulations for all persons whether British 
or native, foreigners or others, within the Indian territories under the 
dominion of Her Majesty, and for all servants of the Government of India 
within the dominions of Prinoes and States in alliance with Her Majesty ; 
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and whereas it is expedient to enlarge the said power by authorizing the 
Governor-General of India in Council to make laws and regulations for 
all British subjects of Her Majesty within the dominions of such Princes 
and States.” 

That recital taken in conjunction with the fact, of which we must 
presume the Imperial Parliament was aware, that in 1861 a portion of 
the district of Darjeeling had been acquired by conquest and had then 
first become part of Her Majesty’s dominions in India, shows that the 
Imperial Parliament construed in 1865, s. 22 of the Indian Councils Act 
as if the words ‘the said territories’ in that section were not limited to 
the Indian territories which, on the 1st August, 1861, were under the 
dominion of Her Majesty. On the 11th August, 1869, the Act of the Im- 
perial Parliament, 32 and 33 Vic., c. 98, received the Royal assent. In the 
preamble to that Act it is recited that whereas doubts have arisen as to 
the extent of the power of the Governor-General of India in Council to 
make laws binding upon Native Indian subjects beyond the Indian terri- 
tories under the dominion of Her Majesty, and whereas it is expedient that 
better provision should be made in other respects for the exercise of 
the powers of the Governor-Geueral in Council. That recital in our 
opinion assumes that no doubts had arisen as to [S02] the power of the 
Governor-General in Council to make laws binding upon the Native Indian 
subjects of the Crown within the Indian territories under the dominion of 
Her Majesty, no matter when such territories had been acquired. By 
s. 1 of 32 and 33 Vic., c. 98, it was enacted that — “ From and after the 
passing of this Act the Governor-General of India in Council shall have 
power at meetings for the purpose of making laws and regulations to 
make laws and regulations for all persons being Native Indian subjects of 
Her Mijesty, Her heirs and successors, without and beyond as well as 
within the Indian territories under the dominion of Her Majesty.” 

The Imperial Parliament in that section assumed that the Governor- 
General in Council had power to make laws binding upon the Native Indian 
subjects of the Crown within the Indian territories under the dominion of 
Her M tjesty, and in that sense interpreted s. 22 of the Indian Councils 
Act, 1861. Such an interpretation is inconsistent with a construction of 
s. 22 of the Indian Councils Act, 1861, which would limit the powers of the 
Governor-General in Council to making laws binding upon all persons, 
whether Native Indian subjects or others, within the territories which on 
the 1st August, 1861, were under the dominion of Her Majesty. It could 
not have been the intention of the Imperial Parliament that, quoad the 
power of the Governor-General in Council to legislate for Native Indian 
subjects within the Indian territories under the dominion of Her Majesty, 
a different construction should be put upon s. 22 of the Indian Councils 
Act, 1861, to that which should be put upon that section, quoad the power 
of the Governor- General in Council to legislate for persons other than 
Native Indian subjects within the Indian territories under the dominion of 
Her Majesty. 

Between the 1st August, 1861, and the 11th August, 1869, not only 
had territories in India been acquired, but legislation by the Governor- 
General in Council for such territories had taken place. In 1864 part 
of the district of Darjeeling had been acquired by conquest, and on 
the 8th March, 1867, Act XIX of 1867, which applied to the district 
of Darjeeling, including the part of that district which had been ac- 
quired by conquest in 1864, was passed [503] by the Governor-General in 
Council. In 1866 mauza Kheria had been ceded to the British Government 
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by the Maharana of Dholepur, and on the 10th September, 1868, Act XXII 
of 1868, which related amongst other things to the administration of civil 
and criminal justice in mauza Kheria,* was passed by the Governor- General 
in Council. In 1865 the Bhutan Duars were acquired by conquest and 
cession, and on the 23rd July, 1869, Act XVI of 1869, relating to that terri- 
tory, was Dassed by the Governor-General in Council. It was obligatory 
by statute* to lay before both Houses of Parliament copies of all laws and 
regulations made by the Governor-General in Council. Consequently, prior 
to the passing by the Imperial Parliament of the 32 and 33 Vic., o. 98, it 
must be assumed that that obligation had been complied with, at least so far 
as Act XIX of 1867 and Act XXII of 1868 were concerned. We must 
presume that Act XIX of 1867 and Act XXII of 1868 “ were known to 
and in the view of the Imperial Parliament when the 32 and 33 Vic., o. 
98, was passed. A similar presumption in respect of the legislation in 
India prior to the passing of the Indian Councils Act, 1861, was made by 
Sir Riccard Garth, C.J., and subsequently by their Lordships of the 
Privy Council in the case of Empress v. Burah (1). We should not over- 
look the fact that the Imperial Parliament has not interfered with any 
of the numerous legislative enactments of the Governor-General in Council 
which were passed between 1867 and 1886 inclusive, in lelation to Indian 
territories which were not, on the 1st August 1861, under uhe dominion 
of Her Majesty, and which since the 1st August, 1861, have been acquired 

by conquest or cession. 

Even if the interpretation which has been put by the Imperial 
Parliament on s. 22 of the Indian Councils Act, 1861, was erroneous, 
we are of opinion that that interpretation has been so declared by the 
Imperial Parliament as to make it obligatory upon us to adopt it 
in this case. In the case of The Postmaster- General of the United 
States v. Early (2), the Supreme Court of the United L504J States 
decided that though a mistaken opinion of the Legislature concerning 
the law does not make the law, yet it may be so declared as to 
operate in future. Whether the word “now” was intentionally or by 
inadvertence introduced into s. 22 of the Indian Councils Act, 1861, it is 
difficult to say To hold that the Governor-General in Council has not 
power to legislate except in respect of Indian territories which were on 

the 1st August, 1861, under the dominion of Her Majesty, would, as has 
been pointed out by Mr. Strachexj , lead to anomalous results which the 
Imperial Legislature must have foreseen and could not have intended. 
If we were to construe that section strictly, we would have to hold not 
only that the Imperial Parliament gave power to the Governor-General 
in Council to legislate in relation to all Indian territories which were on 
the 1st August 1861, under the dominion of Her Majesty, irrespective of 
the question whether at the date of the legislation by the Governor- 
General in Council such territories had or had not ceased to be under the 
dominion of Her Majesty, but that along series of legislative enactments 
of the Governor-General in Council, although ultra vires , had in effect 
been treated by the Imperial Parliament as ultra vires . 

In the result we are of opinion that the Governor-General in Council 
had power to pass Act XVII of 1886, and that the town and fort of 
Jhansi are subject to the jurisdiction of this Court in the same manner as 

the rest of the Jhansi district. 


* o a, 4 Wm IV c. 85, a. 51, c /. 58 Geo. Ill C. 165, s. 66 . 

fl) 3 C nt d. 148 : 8 App. Cas. at p, 907 ; 6 I. A., at p. 196 ; 4 (_». at p. 183. 

(2) Curtis’ Reports of Decisions in the Supreme Court of the United States, p. 86. 
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[i] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice , Mr. Justice Straight , 

Mr. Justice Brodhurst, Mr. Justice Tyrrell and Mr. Justice Mahmood. 

The Cor/LECTOR op Gorakhpur and another ( Defendants ) v . 
Palakdhari Singh ( Plaintiff ). [2nd April, 1889.] 

Act I of 1872 ( Evidence Act ) , ss. 8, 9, 18, 40, 48 — Ad?nissibility in evidence of judgments 
not inter parces — Judgment in criminal case. 

P brought a suit against K t a Hindu widow, to establish his right of inheritance 
in certain villages whioh had belonged to K's husband, and to have it declared 
that her husband d ied childless, and that K had falsely put forward a child of 
unknown parentage as her husband’s son. K was the only defendant, and she 
maintained that the ohild in question was her son by her decoased husband. The 
suit was dismissed on the merits by the Court of first instance, and by the High 
Court on appeal. After K's death P brought a suit against D whom the 
Collector as Manager of the Court of Wards had accepted as the minor son of K, 
and against the Collector as such Manager, for possession of the same villages 
upon the same grounds as those put forward in the former suit. 

Held by the Pull Bench that the judgment of the Court of first instance and 
the High Court in the former suit did not operate ae res judicata in the present 
suit, but (BRODHURST, J.. dissenting on this point) that they were admissible 
in evidence in the present suit. 

Per EDGE, C. J., and TYRRELL, J. — The judgments were admissible under 
3. 8 or s. 9 of the Evidence Act (I of 1872), nor was either of them a “transaction” 
or a '* fact ” within the meaning of s. 13. But the record, and not the judgments 
alone, in the former suit was, admissible under s. 13 (6), independently of s 43, as 
evidence of a particular instance in which th6 alleged right of the plaintiff to the 
property now in suit was at that time claimedand disputed, the word “right” in both 
clauses (a) and (6) of s. 13 including a right of ownership, and not being confined, 
as L2] held by the majority in Qujju Hallv. Fatteh Hall (1), to incorporeal 
rights. But the reasons given in the judgments in the former suit for the decree 
could not be considered in the present suit. 

Per STRAIGHT, J. — Under s. 43 of the Evidence Act the question was whether 
the existencb of the former judgments was a fact in issue or relevant under some 
other provision of the Act. Here the question was not as to the existence of the 
former judgments and decrees as a fact in issue or relevant fact ; but though s. 43 
declared judgments, orders and decrees other than those mentioned in ss. 40, 41 
and 42 irrelevant qua judgments, orders and decrees, it did not make them 
absolutely inadmissible when they were the best evidence of something that 
might be proved aliunde. The former judgments and decrees were not them- 
selves a “transaction” or “instances” within the meaning of s. 18; but the 
suit in whioh they were made was a transaction or an instance in which the 
defendant's right as the living son of K's husband to obtain proprietary posses- 
sion of his father’s estate was claimed and recognised, and to establish that 
such a transaction or instance took place, they were the best evidence. 

Per BRODHURST, J. — That for the reasons given by Garth, C.J., and Jackson 
and Pontifex, JJ., iu Qujju Lall v. Fatteh Hall (1), the judgments in the former 
suit were not admissible in evidence. 
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Per MAHMOOD, J. — That for the reasons given in the dissentient judgment of 
Mitter, J., in Qujju Lall v. Patteh Lall (1),' the former judgment of the High . 
Court was admissible in evidence. 

It having been alleged that the defendant was in reality one R, the defence 
attempted to use as evidence a judgment in a criminal case in which the 
defendant was prosecuted as R for causing simple hurt, and in which the Court 
had found that R had died some time before the date of the alleged offence, and 
expressed an opinion that the present plaintiff (who was not the prosecutor) had 
got up the case. 

Held by EDGE, C.J., and BRODHURST and TYRRELL, JJ. , that the judgment 
of the criminal Court was not admissible in evidence. 

Held by STRAIGHT, J , with doubt, and on the principle that in cases of 
doubt a Judge should decide in favour of admissibility rather than of non- 
admissibility, that the judgment was a fact which went to establish the identity 
of the defendant with the person he alleged himself to be, or at any rate to show 
that he was not the person the plaintiff said he was, and that it was therefore 
admissible under s. 9 of the Evidence Act. 

Held by MAHMOOD, J., that the judgment was admissible under s. 8 and, if 
not, under other sections of the Evidence Act. 

[R., 25 A. 546 (576) = A. W.N. (1903) 137 ; 27 A. 37 (44) (P.C.) = 1 C.L J. 46 = 2A.L. 
J. 937 = 32 I. A. 17 = 8 Sar., P.C.J. 727 ; 24 B. 591 (598) = 2 Bom. L.R. 386, 

6 A.L.J. 693 (696).; 14 Ind. Cas. 66 (67) = 105 P.W.R. 1912 = 142 P.L.R. 1912.J 

THE facts of this case were as follows : — One Hanuman Singh, who 
died on the 24th May, 1872, was formerly owner of the pro- [3] perty in 
suit, certain villages in the district of Gorakhpur; and he left a widow, 
Musammat Pan Kuar, who obtained possession of his estate. She also 
obtained from the Civil Court of the district a certificate of guardianship of 
a minor name! Dalip Naraio Singh, whom she allged to be her son by the 
deceased Hanuman Singh, and to have been born on the 31st January, 1873. 

On the 9th June, 1873, the plaintiff, Palakdhari Singh, who was 
first cousin to Hanuman Singh, instituted a suit against Pan Kuar in the 
Court of the Subordinate Judge of Gorakhpur. The object of the suit 
waa to estabish the plaintiff’s right of inheritance to the villages which 
bad belonged to Hanuman Singh, and to have it declared that Hanuman 
Singh died childless, and that the defendant Pan Kuar had falsely put 
forward a child of un-known parentage as Hanuman Singh’s son. The 
defendant maintained that Dalip Narain Singh was her son by the 
deceased Hanuman Singh. 

On the 23rd January, 1874, the Subordinate Judge dismissed the suit 
on the ground that the plaintiff had not satisfactorily proved his allegation 
that Dalip Narain Singh had been falsely put forward as the son of Hanu- 
man Singh. From this decision the plaintiff appealed to the High Court. 
On the 7th December, 1874, the High Court (Turner and Brodhurst, JJ.,) 
dismissed the appeal, concurring with the conclusions drawn from the 
evidence by the Subordinate Judge. 

Musammat Pan Kuar died in October, 1879. After her death the 
plaintiff Palakdhari Singh applied for a certificate of guardianship of the 
minor, empowering him to manage the property, under Act XL of 1858. 
Ultimately, however, this application was struck off, and in July, 1880, the 
property was placed under the management of the Court of Wards. At 
that time claims were put forward on behalf of two different boys to be 
Dalip Narain Singh, the son of Hanuman Singh. Inquiries were made by 
the Collector, and he eventually accepted as Dalip Narain Singh, and as 
heir to Hanuman Singh, the minor whose claim was put forward by Ruk- 
mani Sewak Singh, a cousion of Musammat Pan Kuar. 
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w This led to the present suit, which was instituted in the Court 
of the Subordinate Judge of Gorakhpur by Palakdhari Singh, on the 15th 
September, 1886. The reliefs claimed by the plaintiff were : — 11 1. That 
by ejectment of the defendant, the plaintiff may be put in the possession 
of the property specified below,” i.e., the villages left by Hanuman Singh. 

2. That it may be declared that the defendant is not the genuine Dalip 
Narain Singh.” He alleged in his plaint that Hanuman Singh had died 
childless, that Musammat Pan Kuar had falsely alleged Dalip Narain 
Singh to be her son by Hanumaa Singh, and that moreover the boy whom 
the Collector had accepted as Dalip Narain Singh was not so in fact, but 
Dalip Narain Singh, whose parentage was in question in the suit of 1874, 
was dead. He alleged further that the boy who had been accepted was 
in reality one Radha Kishen, sou of Nar Singh Sewak, a first cousin of 
Musammat Pan Kuar. The defendants to the suit were described as “ the 
Collector of Gorakhpur, as Manager on the part of the Court of Wards of 
the Bansgaon estate, and Radha Kishen, who calls himself Dalip Narain 
Singh, under the guardianship of the Collector.” 

The issues fixed by the Subordinate Judge were : — “ 1. Whether the 
defendant in the present case is the same Dalip Narain Singh whom Pan 
Kuar, widow of Hanuman Singh, had alleged to have been born of her, or 
whether he is dead and the defendant in this case is in reality Radha 
Kishen, son of Nar Singh Sewak. 2. If the first part of the above issue is 
proved, is the present suit barred as res judicata ? 3. Whether, after the 
death of Hanuman Singh, any son was born of Musammat Pan Kuar, or 
not ?” 

The allegation that the minor defendant was not Dalip Narain Singh, 
but Radha Kishen, was met by the defence with the allegation that Radha 
Kishen was dead. In support of this statement, a judgment of the Deputy 
Magistrate of Azamgarh, dated the 31st March, 1884, was put in and was 
treated by the Subordinate Judge as evidence. It related to a charge brought 
by one Musammat Sheoraj Kuari of causing simple hurt under s. 323 
of the Penal Code, against the defendant as Radha Kishen, son of Nar 
Singh Sewak, and one Raraanuj Sewak. The Deputy Magistrate in that 
case [5] found that Radha Kishen had died before the alleged assault took 
place. In the course of his judgment he observed: — ” Babu Palakdhari 
Singh h as taken a deep interest in this case, and I have a strong conviction 
that it is he who is moving in the background, and that Sheoraj Kuari is 
simply an instrument in his hands, playing the part set by him. Babu 
Palakdharisingh’s interest will he clearly seen when it is remembered 
that he would inherit a large landed estate if it were established that the 
boy in existence is not Dalip Narain, son of Musammat Pan Kuar, but 
Radha Kishen, son of Nar Singh Sewak. It was to obtain a declaration 
that the boy is Radha Kishen that the present complaint has been 
brought.” 

In the present case the Subordinate Judge found that the plaintiff 
had proved the allegations contained in the plaint, that the minor defen- 
dant was Radha Kishen, the son of Nar Singh Sewak, and that the boy 
whose parentage was in question in the suit of 1874 was not the same 
person as the present minor defendant. 

In regard to the effect of the judgments 
and of the High Court, the Court held that, 

found that the present defendant was uob Dalip Narain Singh, no question 
of res judicata could arise, but that even if he were the same person as the 
minor whose parentage was in issue in the former suit, the present suit 


of the Subordinate Judge 
inasmuch as it had been 
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would not be barred, inasmuch as the parties in the two suits were different, 
and the present defendant could not be regarded as claiming under Mu- 
sammat Pan Kuar. Upon the third issue the Court observed: — “It is 
proved that the boy who is really referred to in this case is Radba Kishen, 
and not Dalip Narain. Regarding the boy who was held to be the son of 
Pan Kuar, the plaintiff cannot say more than this, that he is dead or has 
been concealed. It is impossible to draw from the entire evidence produced 
in this ease the conclusion that any son was born of Pan Kuar.’' 

The Court accordingly decreed the claim. 

The defendants appealed to the High Court. Their first ground of 
appeal was: — “Because with reference to s. 13 of the Code of [6] Civil 
Procedure, it was illegal for the lower Court to try the first and third 
issues framed by the Court.” 

The appeal came for hearing before Straight and Mahmood, JJ., who 
made the following order of reference to the Full Bench : — 

STRAIGHT, J. — A question has arisen in the course of the hearing of 
this appeal as to the admissibility of certain evidence under the following 
circumstances : — 

The plaintiff-respondent in the present suit alleged in his plaint that 
one Musammat Pan Kuar, the wife of one Hanuman Singh, who died in 
the year 1872, was never pregnant by her husband, nor did she give birth 
to a son born to him, subsequent to the date of his death. It is unneces- 
sary for me to go into the other questions which arise out of the plaint 
and the statement of defence ; but the primary point put forward in the 
judgment which is under appeal and by the learned counsel for the 
plaintiff-respondent, is that Musammat Fan Kuar never gave birth to 
a child. In reference to this question, we have had our attention called 
by Mr. Ross, the learned counsel on behalf of the appellant, to a judgment 
of this Court delivered upon the 7th December, 1874, in a suit in which 
the present plaintiff-respondent was the plaintiff, and Musammat Pan 
Kuar was the defendant, and the object of that suit was to have it declared 
that Musammat Pan Kuar had not, as alleged by her, given birth to a child 
in the month of January, 1873, subsequent to the death of her husband 
Hanuman Prasad Singh. It is objested by Mr. Conlcin , on behalf of the 
respondent-plaintiff, that this judgment is wholly inadmissible and that 
neither this Court nor any Court in the trial of the present litigation 
has any right to rofer to it for the purpose of treating it as evidence of 
the fact of whether Pan Kuar had or had not a child in the month of 
January, 1873. In support of Mr. Conlan's contention, which was fully 
argued on the plaintiff-respondent’s side by Mr. Sundar Lai, two Full 
Bench Rulings of the Calcutta High Court were referred to, the first of 
which is Gujju Lall v. Fatteh Lall (1), and the second which follows and 
adopts the ruling I have referred to is [73 Surender Nath Pal Chowdhry v. 
Brojo Nath Pal Chowdhry (2). There is also a ruling of the Bombay High 
Court Ranchhoddas Krishnadas v. Bapu Narhar (3) which adopts a 
similar view. Mr. Coiilan has very frankly stated that if it is held that 
the ruling of the Calcutta High Court is an erroneous one, then he would 
not further contest the question as to the fact that Musammat Pan 
Kuar had a child, and consequently a great deal of our time would be 
spared from a discussion of that question. I have had the opportunity 
of consulting the learned Chief Justice with reference to the difficulty that 
has arisen. He agrees with my brother Mahmood and myself that it would 
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be out of respect to the rulings of the Full Bench of the Calcutta Sigh 
Court that this question should be considered by a Full Bench of this Court, 
and he has intimated to me further that he approves my suggestion that 
this matter should be dealt with to-morrrow morning at a sitting of the 
Full Bench. I have already indicated what the point is that arises with 
regard to the admissibility of the judgment of this Court of the 7th Decem- 
ber, 1874, and of the Subordinate Judge from which appeal was preferred. 
But a question also arises in this case which may as well be considered 
at the time of this reference being taken up, viz., whether a judgment of 
the 31sb March, 1884, delivered by Pandit Sundar JLal, Deputy Magistrate, 
upon a charge against Ramanuj and Radha Kishen is admissible in the 
present trial as evidence to show that in the year 1884 the plaintiff was 
taking certain steps through the instrumentality of a nominal prosecution 
to make it appear that one Radha Kishen was then living at the date of 
* the alleged assault with which that judgment dealt. 

The questions above stated are referred to the Full Bench for its 
opinion. 

Mahmood, J. — I agree in the order made by my learned brother. 

Mr. G. E. A. Ross and Munshi Ram Prasad , for the appellants. 

The Hon. T. Gonian, Pandit Sundar Lai and Munshi Juala Prasad , 
for the respondent. 

[8] Mr. Q.E.A. Ross, for the appellants : — The judgment of the Subordi- 
nate Judge dated the 23rd January, 1874, and that of the High Court dated 
the 7th December, 1874, are admissible in evidence in this case. I con- 
tend, in the first place, that they operate as res judicata. The question 
at issue in the former suit was whether the plaintiff or Dalip Narain Singh 
was entitled to succeed to the estate of Hanuman Singh, and whether 
Hanuman Singh died childless or had a sod. In that suit Pan Kuar was 
in reality sued as representing her son. Between them they represented 
the whole estate of Hanuman Singh. The defendant ought to have been 
formally made a party to the former suit. His mother was merely a de- 
fendant as representing him. Substantially he was a party to that suit. 
If the former suit had been brought against Haouman Singh for a declara- 
tion that the defendant was not his legitimate son, the present suit would 
clearly be barred. The present position is practically the same. There is 
a substantial identity of parties, and the matter is therefore res judicata 
and the judgments are admissible under s. 40 of the Evidence Act. In 
determining the question of res judicata the substance of the two suits 
and of the causes of action must be looked to. This was held, with re- 
ference to s. 2 of Act VIII of 1859, by the Privy Council in Run Bahadur 
Singh v. Lucho Koer (1), and it is applicable to s. 13 of the present Code 
of Civil Procedure. 

[M\HMOOD, J. — The former suit was not framed as against Pan Kuar 
as guardian of her son, or as representing him. No such allegation was 
made.] 

In the seoon i place the judgments in the former suit, if not operating 
as res judicata, are admissible in evidence under s. 43 of the Evidence Act. 
I rely on the judgment o f Mitter, J., in Gujju B ill v. Fatteh. Lull (2) 
The reasoning of the majority of the Full Bench in that case is not 
applicable to the circumstances of the present case. Here s. 9 of the 
Evidence Act is applicable: the judgments and decrees of 1874 are relevant 
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under that section within the words which establish the identity of any 
thing or [9] person whose identity is relevant.” The question is whether 
the defendant is the son of Hanuman Singh or a mere changeling, and this 
is a question of identity. 

[Edge, C.J. — The judgments may have established the parentage of 
Dalip Narain Singh, but that is not a question of “ identity. ”J 

S. 11 of the Evidence Act is also applicable. 

The judgments are also admissible under s. 13. They constitute a 
transaction within the meaning of that section. See Naranji 
Bhikabhai v. Dipa Umed (1). 

[Edge, C. J. — What is the right 1 claimed ” or *' denied ” here ?] 

The plaintiff’s right to succeed to Hanuman Singh’s estate if there is 
no son of Hanuman Singh living, and the defendant’s right as legitimate 
son of Hanuman Singh. [He referred to Neamut Ali v. Gooroo Doss (2), 
Gurdayal Mai v. Jhandu Mai (3), Ganga Nand v. Balgobind Das (4), 
Surender Nath Pal v. Brojo Nath Pal Choiodhry (5), Hira Lai Pal v. 
Hills (6).] 

The Hon. T. Conlan, for the respondent: — The question as to res 
judicata has not been referred to the Full Bench. The only question is 
whether these judgments have been properly admitted in evidence. 
Further, s. 40 of the Evidence Act refers only to suits ; it says nothing 
about particular issues. 

[Edge, C. J. — We are all agreed that the judgments do not fall 
within s. 40.] 

The present defendant was not a party to the suit of 1874, which 
was brought against Pan Kuar alone. In that suit she did not represent 
him in any sense. There is no mutuality, and the judgments are there- 
fore inadmissible. [He referred to the following authorities : — Gujju 
Lall v. Fatteh Lall (7), Kanhya Ball v. Radha Churn (8), The Baroness 
Wenman v. Mackenzie (9), Hira Singh [10] v. Ganga Sahai (10), Ganga 
Salmi v. Hira Singh (11), Gangadhur Royv. Umasoonderi Dassee (12), Jogen - 
dro Deb Ray Kntv. Funindro Deb Roij Kut (13), Muhammad Ali v. Shurum 
All (14), Lalla Malta deo Dyal Singhv. Chundee Pershad (15), Ram Narain 
Rai v. Rain Kooviar Chunder Poddar (16), Mahendra Lai Khan v. Roso- 
moyi Das (17) and Taylor on Evidence (8th ed.), ss. 1480, 1495, 1497.] 

Mr. G. E. A. Ross, for the appellants, in reply. 


JUDGMENTS. 

Edge, C. J. — In this suit the plaintiff claims certain property as 
the heir of one Hanuman Singh, alleging that Pan Kuar, who was the wife 
of Hanuman Singh, never had a son to Hanuman Singh, and further that 
if she did, then the defendant Dalip Narain Singh is not that son, but is 
one Radha Kishen, the son of Narsingb Sewak. 

The defendant Dalin Narain Singh, on the other hand, alleges that 
he is the son of Pan Kuar by Hanuman Singh, and has tendered in 
evidence in support of that case a judgment of this Court of the 7th 
December, 1874, which was delivered in a suit between the present 
plaintiff and Pan Kuar relating to the property, in which suit Pan Kuar 
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defeated the plaintiff’s olaim by showing that she had had by Eanuman 

oingh a son oalled Dalip Narain Singh who was then living. Dalip Narain 
Singh was not a party to that suit. 

The defendant Dalip Narain Singh also tendered in evidence a judg- 
ment of an Azamgarh Criminal Court of the 31st March, 1884, in a suit in 
which he was prosecuted as Radha Kishen, the son of Narsingh Sewak 
wad in which the criminal Court found that the Radha Kishen, the son of 
Narsingh Sewak, had died some time before the date of the alleged crime- 

and expressed an opinion that the now plaintiff, who was not the prose- 
ontor, had got up the case. 

[i l] Mr. Boss , on behalf of the defendant, contended that the judg- 
ments in question were admissible under s. 40 of the Indian Evidence 
Act, 1873, as evidence of the defence o( res judicata, or, if not admissible 
on that ground, then that they were admissible under s. 43 of the Indian 
Evidence Act, 1872, coupled with s. 9, 11 or 13 of that Act. 

Mr. Conlan, on behalf of the ptainbiif, contending that they were not 
admissible, objected to their admission as evidence on the record for any 
purpose. In the course of the arguments before us reference was made by 
counsel to cases decided in England on the English law of evidence, to 
cases decided on appeal from India by the Judicial Committee of the Privy 
Council, and to cases decided in India and others subsequent to the pass- 
mg of the Indian Evidence Act, 1872. It was suggested from the 
Bench that a discussion as to what was the Muhammadan law of evidence, 
which it was said formerly prevailed in the district of Gorakhpur, would 
throw some light on the questions before us. As it is the Indian Evidence 
Act, 1872, which alone, in my opinion, we have to consider and construe 
m this reference, it appears to me to be unnecessary to express any opinion 
as to whether or not these judgments or either of them would be admissi- 
ble if we had to apply the English or the Muhammadan law of the evidence 
and that an enquiry into what may or may not have been the law of evi- 
dence in the district of Gorakhpur at a time or times more or less remote 
prior to the passing of the Indian Evidence Act, 1872, would throw no 
light on the construction of the sections to which reference has been 
made, and would be irrelevant. It would, it appears to me, be still more 
irrelevant to enter upon a discussion as to whether or not the law of evi- 
dence as it is or was administered in England is or was consistent with 
common sense and justice, or to consider whether or not the Muhammadan 
law of evidence would commend itself to one who had to act according to 
equity and good conscience. 

No doubt cases frequently occur in India in which considerable assist- 
ance is derived from the consideration of the law of England [i2j or of 
pther countries. In such cases we have to see how far such law was 
founded on common sense and on the principles of justice between man 

and man, and may safely afford guidance to us here, but this is not in my 
opinion one of those cases. 

As all of us on the Bench are clearly of opinion that neither the 
previous civil or criminal proceedings can operate as res judiciti in the 
suit, I shall proceed to consider the second ground on which it has been 
contended that the judgments in question are ahnissible in evidence. 

As I read 3. 43, a judgment which does not come within s. 40 or 
?• 41 or s. 42 is irrelevant unless either the existence of the judgment is in 
issue in the oase, or the existence of the judgment is relevant under some 
other provision of the Act. It is admitted here on all hands that the 
existence of neither of the judgments in question is in issue in the suit. 

757 


1889 

APRIL 9. 

Full 

Bench. 
12 a , 1 

(F.B.). 


12 All. 13 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1889 

APRIL 2. 


Full 

Bench. 

12 A. l 
(F.B.). 


In my opinion the judgment in the criminal case is not a relevant 
fact within the meaning of s. 8 of the Indian Evidence Act. So far as 
that judgment referred to Palakdhari Singh it is merely the expression of 
the opinion of the Magistrate as to the conduct and motives of a person 
who was not a party to the proceeding before him, and was not entitled 

to be heard in the case. 

I shall now proceed to deal with s. 9 of the Indian Evidence Act, and 
I propose to consider whether either of these judgments are necessary in 
this suit, for any of the purposes referred to in s. 9. If they are not 
necessary in that sense they are not relevant under that section. I cannot 
see any fact in issue or relevant fact to explain or introduce which either 
of these judgments is necessary. What inference is suggested by any fact 
in issue or a relevant fact here which is either supported or rebutted by 
the existence of either of the judgments in question? 

The facts in issue are, is the defendant the son of Pan Kuar by 
Hanuman SiDgh, or is he Radha Kishen the son of Narsingh Sewak ? I 
fail to see how the existence of either of these judgments is an inference 
suggested by either of those facts or by any relevant [13] fact in the suit. 
These judgments might possibly suggest an inference as to the truth or 
otherwise of the plaintiff’s case, but that alone would not bring them 
within the words in s. 9 which I am now considering. 

Can either of those judgments be said to “ establish the identity” of 
the defendant? I think not. The judgment of this Court of the 7th 
December, 1874, at the furthest merely shows that in the opinion of 
Mr. Justice Turner and my brother Brodhurst, Pan Kuar had a son by her 
deceased husband Hanuman Singh, who in her pleadings in that case was 
called Dalip Narain Singh. Even if that judgment was evidence of res 
judicata, it would not, so far as I can see, establish the identity of the 
present defendant, Dalip Narain Singh, with the son of Pan Kuar by 
Hanuman Singh. Nor can I see how the judgment of the Azamgarh 
criminal Court of the 31st March, 1884, establishes for the purposes of 
this suit the identity of the defendant. It has not been suggested that any 
portions of s. 9 other than those to which I have referred could apply to 
either of these judgments. I entirely agree with the opinion of Sir Richard 
Garth, C. J., and Mr. Justice Jackson in Gujju Lall v. Fatteh hall (1) 
that a judgment is not a fact within the meaning of s. 11, and I have 
nothing to add to the reasons given by them on that point. 

As to s. 13, I entirely agree with the majority of the Full Bench of 
the Calcutta Court in Gujju Lall v. Fatteh Lall (1) and with Sir Arthur 
Collins, C.J., and Muttusami Ayyar, J., in Ramasami v. Appavu (2), that 
a judgment as to whether a certain person was or was not tKe heir to 
another is neither a transaction nor a fact within the meaning of s. 13. 
I think, however, as did Sir Charles Sargent, C. J., and Mr. Justice 
Nanabhai Haridas in Ranchhoddas Krishnadas v. Bapu Narhar (3), that 
the majority of the Full Bench of the Calcutta High Court in Gujju Lall 
v Fatteh Lall (1), put too narrow a construction on the word “ right” in 
s 13 and that “ right” there includes not only incorporeal rights but a 
[14] right of ownership. Tnere are no words in s. 13 which could not be 
applied to a right of ownership, but it is difficult to see what could, within 
the meaning of s. 13, clause (a), be a “ transaction by which the right” of 
a man to have it declared that he is the son of another man out of a 
particular woman, or that he is not some other man, could be said to be 
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. or Qated” or “ modified.” Whatever be the meaning of the word “ right” 
in clause (a) of s. 13, the meaning of the word right ” in clause (6) must 
according to the principles of construction be the same. 

In my opinion a previous litigation, although not between the same 
parties, may be a particular instance within the meaning of s. 13 (6) in 
which the right or custom in question in the subsequent litigation ‘‘was 
claimed recognised or exercised, or in which its existence was disputed 
asserted or departed from.”- The right which was not only asserted but 
disputed in the suit between the present plaintiff and Pan Kuar, in which 
the judgment of the 7th December, 1874, was given, was the alleged right 
of ownership of the then and present plaintiff in the property now in suit. 
Whether or not that right then existed depended on the question whether 
Pan Kuar had not a son then living by Hanuman Singh. She said she 
had, and that his name was Dalip Narain Singh. 

• .u 16 app ® a ^ s fco m9 fc . hafc fche P^Per evidence of that particular instance 
is the record in that suit, and not the judgment alone of the 7th December 

thafc thQ record in fchafc case ma y be admitted in evidence under 
s. 13 (6), quite independently of s. 43, as evidence of a particular instance 
m which the alleged right of the plaintiff to the property now in suit was 
at that time claimed and disputed. I think, however, that the reasons 
given in the judgments in that suit for the decree then cannot be considered 
in this suit; otherwise it might be necessary in this suit to try the former 
suit over again in order to see what value should be attached to the con- 
clusions of fact or law of the learned Judges in that case. Indeed, if their 
reasons for the judgments which they delivered had to be considered, it 
might be necessary to go further. Assume that Mr. Justice Turner and 
my brother Brodburst had based their [15] conclusions on facts on the 
evidence of two witnesses in that suit, and these two witnesses were 
subsequently convicted of perjury in respect of the evidence on which 
Mr. Justice Turner and my brother Brodhurst solely relied, ic might be 
necessary also to try over again the supposed perjury case. 

I have felt myself compelled to dissent from much of the judgment 
of the majority of the Full Bench of the Calcutta High Court in Gujju 
Lall v. Fatteh Fall (1). and I have done so although I feel the highest 
respect for the opinions of the Judges who constituted that Full Bench 
The case of Surender Nath Pat Chowdhry v. Brojonath Pal Choivdhry (2) 
does not, I think, directly bear upon the case now before us, but I mav 
say that if I had had to decide the question there, I would probably have 
come to the conclusion that the decree, the admissibility of which was 
then under consideration, was nob admissible in evidence in that case. In 
Some of the oases decided since the passing of the Indian Evidence Act 
1872, in which decrees, judgments or evidence of judicial proceedings not 
tnter partes have been admitted, I can only hazard a surmise as to the 

Beotion or sections of the Indian Evidence Act, 1872, under which they were 
admitted. 

In the case of Rameshur Persad Narain Singh v. Kunjbchari Patuk(3) 
Whioh was an appeal to Her Majesty in Coun .\1 from a decree of the 
Calcutta High Court of the ISth August, 1874, reversing a decree of the 
Subordinate Judge of Gya of the 3 1st July, 1873, tno Judicial Committee 
of the Privy Council admitted in evidence the proceedings in a case in the 
criminal Court of zila Bar.ir in which the owners of Chub al had prose- 
oiltod some ryots of Mahool in consequence of their h aving close 1 a kkanwa 
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from Mahool to Chahal, which led to a razinamah being come to between 
the taluqdars of the two mauzas. 

One of the questions in the appeal before the Judicial Committee 
was as to the character of the reservoir and watercourses then in dispute, 
and the circumstances under which they had been presumablv created 
and actually enjoyed. As to the razinamah. the Judi-[16] cial 
Committee said : “ It was objected that this razinamah does not bind 
the proprietor of Mahool, but although • it was apparently made 
between tenants, it seems to have beeu subsequently acted on, and may 
be properly used to explain the character of the enjoyment of the water.” 
Apparently those proceedings and the razinamah in which they resulted 
would be admissible under s. 9 as evidence of facts necessary to explain or 
introduce a fact in issue there. 

The record of the proceedings in the criminal Court in 1884 which 
the Judicial Committee admitted in evidence might be admissible under 
s. 9 or under s. 13 (6). 

In Raja Ran Bahadur Singh v. Musammat Lucho Koer (l), the 
Judicial Committee would possibly have held that the record in the rent 
suit, of which the judgment referred to at page 38 formed part, was 
admissible under s. 13 ( b ). In Hunsa Koer v. Sheogobind Raut (2) 
Glover and Mitter, JJ., in 1875 admitted two decrees in rent suits in 
which the plaintiff in the suit before them had sued certain ryots. One 
of those decrees was an ex pane decree. 

Jt could not have been the intention of the Legislature in framing 
s. 13 that a party to a suit could not give evidence of particular instances 
in which a custom, for example, was exercised or recognised, unless he 
showed that the other party to the suit had recognised or had exercised 
or had had exercised against him that custom, or that such party could 
not give in evidence the record of a suit in which such custom had been 
claimed and recognised without showing that the former suit was inter 
partes. It might possibly be suggested that a custom, to come within 
s. 13, must be a public custom and not a quasi-private custom, such as the 
custom of an estate, or, to take an example from .England, the custom of a 
particular manor. If such a suggestion were well founded, then, according 
to the principles of construction, a right to be within s. 13 must also be a 
public right, which was not the opinion of the Full Bench of the Calcutta 
High Court in Gujju Lull v. Fatteh Loll (3). Although I always have a 
feeling of diffi ience in referring to judgments delivered by me or to which 
[17] I was a ptrty as authorities, still I may say that my brother Tyrrell, 
and I, having s. 13 (6) in our minds, held in Gar Dayal Mai v. Jhandu 
Mai (4) that evidence could be given of instances in which a purely local 
custom was recognised in suits not inter partes. If we there correctly 
interpreted the law, I cannot see why a different rule should be applied 
when an incorporeal right or a right of ownership is in question. If the 
Legislature intended that there should be any such distinction, I would 
have expected such distinction to have been made patent in s. 13. 

As was pointed out by Sir Michael Westropp, C. J., in Naranji 
Bhikhahhai v. Dipa Unied (5) Sir Eichard Couch, C. J., had in Neamut 
Ali v. Gooroo Doss (6) referring to s. 13 of the Indian Evidence Act, 1872, 
held that “the word transaction is certainly large enough to allow the 
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proceedings in such suits as these to be admitted as evidenoe, not as con- 
clusive, but as of suob a weight as the Court may think they ought to have. 
And in this section there is not the limit that the suit must be between 

the Bame parties as the one in which the judgment or decree in it is 
sought to be used.*’ 

I shall now refer very shortly to the other Indian cases which have 
been pressed upon our attention, although some of them were prior to the 
passing of the Indian Evidence Act, 1872. 

Iu Kanhya Dal v. Radha Churn (1) it was contended on the part of 
the defendants there that the judgment then under consideration was a 
judgment in rem as to the adoption. That it clearly could not have been. 
The question, however, which was submitted to the Full Bench of the 
Calcutta Court was a wider one, and the Full Bench held that the judg- 
ment was not admissible in evidence at all. That case was decided 
before the passing of the Indian Evidence Act, 1872. That case was 
much pressed upon our attention as showing what the views were of 
Sir Barnes Peacock, G. J., for whose decisions we all hold the highest 
respect. It was also contended here that that Full Bench judgment 
was approved by the Judicial Committee of the [18] Privy Council in 
Jogendro Deb Roy Kut v. Funindro Deb Roy Kut (2). That is hardly a 
correct view of the judgment of the Judicial Committee. The question before 
the Judicial Committee was whether a judgment in a former suit not inter 
partes , in which issues of legitimacy and a particular form of marriage 
were involved, was a judgment in rem and as such pleadable in bar of 
the subsequent suit which was before the Judicial Committee. The Judi- 
cial Committee adopted with approval so much of the judgment of the Full 
Bench in Kanhya Dali v. Radha Churn (1) as decided that the decree in 
question was in no way binding upon the plaintiff in the Full Bench case. 
The Judicial Committee confined themselves to the consideration of the 
question whether the judgment in question could operate as a judgment 
in rem , and apparently expressed no opinion as to whether that judgment 
was or was not admissible in evidence on other grounds and for what It 
was worth. 

In Mohamed Ali v. Shams Ali (3), Phear and Dwarkanath Mitter, 
JJ., excluded a judgment in a previous suit not inter partes apparently 
on that ground. That case was also before the passing of the Indian Evi- 
dence Act, 1872. Those learned Judges, although they rejected that 
judgment as evidence, pointed out that that judgment did not support 
the inference which bad been drawn from it. In any case they were bound 
by the judgment of the Full Bench of their own Court reported in 
Kanhya Dali v. Radha Churn (1) and may have been following it. 

In Ram Narain Rai v. Ram Coomnr Chunder Fodder (4), Tot- 
tenham and Agnew, JJ., held that the Full Bench decision in Gujju Dali 
V. TPatteh Dali (5) precluded them from holding that the decrees in 
question before them were admissible, and in Mahendra Dal Khan v. 
Rosomoyi Dasi (6) they followed the Full Bench decision of their own 
Court in Gujju Dali v. Fatteh Dali (5). 

In Hira Singh v. Ganga Sahai (7) all that the Judicial Committee of 
the Privy Council decided was that an award did not [19] confer on a 
person who was not a party to the arbitration a right which he did not 
possess by law, and that he could not avail himself of that award. 
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For the reasons already stated, I am of opinion that the record of 
the previous suit in which the judgment of this Court of the 7th Decem- 
ber, 1874, was delivered, but not the judgment alone, is admissible 
under s. 13 (6) for the purposes and to the extent already indicated. 

As to the judgment of the Azamgarh criminal Court of the 31st 
March, 1884, I fail to see how it can be brought within any of the sections 
to which I have referred. 

I would not have referred to any of the cases decided prior to the 
coming in force of the Indian Evidence Act, 1872, if it had not been 
that great stress was laid upon them in the course of the arguments. 

STRAIGHT, J. — The first of the two questions to be determined under 
this reference to the Full Bench, putting it in its broadest aspect, is 
whether in the present suit between the plaintiff Palakdhari Singh, 
claiming the estate of Hanuman Singh, deceased, as his heir, by ejectment 
of the defendant Dalip Narain Singh therefrom, the judgments and decrees 
of the Subordinate Judge of Gorakhpur and of this Court in appeal in a 
suit in which Palakdhari Singh was plaintiff and Musammat Pan Kuar 
was defendant, are relevant facts and as such admissible in evidence 
against Palakdhari Singh. In other words, is the defendant, who was no 
party to such former suit, entitled to use those judgments and decrees 
against the plaintiff? For the purpose of determining this question it 
must be taken that DiliD Narain Singh, the defendant, is the son of 
Musammat Pan Kuar by Hanuman Bakhsh Singh, and is the same Dalip 
Narain Singh whose name was mentioned in the former litigation. I 
may premise by saying that, although the argument of this point before 
the Full Bench took a much wider scope, it seems to me that the decision 
of it must he looked for and found in the Evidence Act in force in this 
country, and that we really have nothing to do with the principles of the 
English, or of any [20] other law, which might apply, if that Act were 
not in force and binding udoq us. We must take that Act as we find it 
and none the les9 give effect to it, because upon a rational and ordinary 
construction of its provisions according to well recognised rules of inter- 
preting statutes they apoear to sanction something Courts in England or 
other systems of Law would not permit, or to depart from principles 
adopted by those C->urt9 or the Courts of other countries. 

Before dealing with the legal question which I have already stated, 
it will be convenient very briefly to state the facts that show the mode in 
which it arises. Tt is conceded that but for the existence of a son born 
to Hanuman Bakhsh Singh by his widow Musammat Pan Kuar, the 
plaintiff Palakdhari Singh was, during the lifetime of Musammat Pan 
Kuar, the immediate next reversioner to the estate of Hanuman Bakhsh 
Singh, and, she now being dead, is the present heir thereto. The suit 
brought by Palakdhari Singh in 1873 was in his character of next 
presumptive reversioner to the estate of Hanuman Bakhsh Singh, and he 
sought, on the strength of his right as reversioner, to have it declared that 
the defendant Pan Kuar was not pregnant at the death of Hanuman 
Bakhsh Singh, and that she had not, as alleged by her, given birth bo a 
male child begotten by his seed. In passing I may observe that had the 
Specific Relief Act been in force at that time, I do nob think it could be 
denied that such a suit was of the nature contemplated by s. 42, just as 
much as if Musammat Pan Kuar had asserted an adoption of a son to 
her deceased husband and the plaintiff had sought to have such adoption 
declared invalid. The allegations and claim of Palakdhari Singh were 
met by Musammat Pan Kuar by a defence, which according to my view 
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in substance came to this: "You are not a reversioner and oannot obtain 
the declarations you ask, because a son has been born to Hanuman 
Bakhsh Singh, whose existence precludes you.” In other words, and to 
put my view into more specific form, Musammab Pan Kuar asserted the 
right of Dalpinarain Singh as the living son of Hanuman Bakhsh Singh 
to defeat the plaintiff’s suit just in the same way as she might, pursuing the 
[ai] analogy of an adoption, have alleged the existence of an adopted son 
and the validity of such adoption for a similar purpose. It is to he noted 
that in the former suit the second issue framed for trial by the Subordinate 
Judge was " Is Dalip Narain Singh the son of Hanuman Bakhsh Singh or 
not ?” and that upon this issue both he and this Court found that the 
plaintiff had failed to establish his claim to a declaratory decree, because it 
was proved that Musammat Pan Kuar had had born of her body to her 
deceased husband a son named Dalip Narain Singh. So much for the 
former suit, and now let me turn to the one with which we are more 
immediately concerned. Musammat Pan Kuar died in October, 1879, and 
Palakdhari Singh now comes into Court against Dalip Narain Singh (I 
so call him as a matter conceded for the purpose of argument) and he 
asserts in substance — I only state what is material to this discussion : — “ I 
am the heir to the estate of Hanuman Bakhsh Singh, his widow, Musam- 
mat Pan Kuar, now being dead, for he never had any son, and the defen- 
dant states what is false when he says he had and that he is such a son; 
therefore eject him and give me possession of Hanuman Bakhsh Singh’s 
estate.” The Subordinate Judge, whose judgment is under appeal, laid 
down among others the following issue : — “ Whether after the death of 
Hanuman Singh any son was born of Musammab Pan Kuar or not,” by 
which I understand him to mean born of Pan Kuar by Hanuman Singh, 
and he has found that there was nob. I do not think I am misstating the. 
matter therefore when I say that the main question common to the suit 
of 1873 and the present suit was and is, did Musammab Pan Kuar bear 
a son to Hanuman Bakhsh Singh, whose right as such son excluded and 
excludes the plaintiff from any interest in the estate of Hanuman Singh ? 

It is in respect of this question in issue between the parties that the 
defendant seeks to put in as part of his evidence the judgments and decrees 
in the suit of 1873 between Palakdhari Singh, the present plaintiff, and 
Musammat Pan Kuar. It was argued primarily for the defendant that they 
constituted materials sufficient to support the plea of res judicata taken in 
the statement of [22] defence, and of themselves were a conclusive answer 
to the suit. This point is not directly before us under this reference, but 
I can only repeat here what I said in the Division Bench, that, accepting 
s. 13 of the Civil Procedure Code as embodying the rule to govern in such 
matters, I cannot hold that the present defendant can in a legal sense be 
said to claim under his mother, Musammat Pan Kuar ; on the contrary, if 
his case is true, he has all along had a full proprietary estate as heir of his 
father, and his mother Pan Kuar never had any interest therein. Upon 
the plea of res judicata therefore I cannot hold in favour of the defendant, 
and in this view anything more than incidental reference hereafter to the 
terms of s. 10 of the Evidence Act becomes unnecessary. It has not been 
contended for the defendant that s. 41 of the same Act has any application, 
which is obvious from its terms, and a like remark applies to s. 42, which 
is concerned with matters alien to those involved in the present litigation. 
The whole point for determination finds down to this, as the judgments 
and decrees of 1874 within the proviso to s. 43, that is to say, is the 
existence of those judgments and decrees a fact in i9sue< or is it relev&nt 
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under some other provision of the Evidence Act ? The existence of the 
judgments and decrees is not a fact in issue, because it is conceded ; indeed, 
the plaintiff himself in his examination as a witness for the defendant has * 
admitted the institution of the suit of 1873, the objects he contemplated 
by it and the result of the litigation, so that even were I driven to hold 
that the judgments and decrees of 1871 were themselves inadmissible, the 
fact would remain that the plaintiff has himself admitted that he brought 
a suit in 1873, in which he sought to prove that Musammat Pan Kuar 
had not been delivered of a child by her husband Hanuman Singh, and 
that he was worsted. As I said when the appeal was originally before my 
brother Mahmood and myself, I very much doubt whether in face of the 
plaintiff's own admissions there was any necessity for the defendant to 
press to have the judgments and decrees of 1874 themselves made part of 
the evidence in the cause, for it is to be observed that the question under 
s. 43 is not whether those judgments and decrees in themselves are rele- 
vant, but whether their existence is relevant. Now the plaintiff [23] 
having, without objection to the propriety of the question put to him, 
admitted their existence, the defendant had according to mv view got from 
him all that he could get from the judgments and decrees themselves, and 
their production will carry his case no further. In passing it wifi be conve- 
nient to look at the plaintiff’s own admission, apart from any consideration 
as to the admissibility of the judgments and decrees, and see what value and 
bearing it has upon the questions of fact involved in the present litigation. 
Now it seems to me that it might have been fairly urged for the plaintiff 
that it was competent to prove on his behalf, and as a fact he did say so, 
that immediately he ascertained Musammat Pan Kuar was assorting that 
she had been delivered of a posthumous child to her deceased husband, he 
took measures to challenge her assertions in a Court of law, as showing 
conduct on his part which was consistent with the allegations put forward 
by him in his present suit and as indicating his bona fide s in again coming 
into Court. But it seems to me, if I am right in this view, then it 
was equally competent for the defendant to dilute the effect of this 
statement by eliciting the result of such former litigation. Consequently 
I am not prepared to say that the statements of tbe plaintiff in 
these respects made in the course of his examination in the Court below 
are irrelevant to the matters in issue, apart altogether from the further 
question whether the defendant was entitled to make the judgment and 
decree of 1874 part of his evidence. It does not appear to me to inflict 
any hardship on the plaintiff, who was a party to those former proceedings, 
that, if he is allowed to appeal to his action in 1873 as indicating his 
vigilance, expedition and bona fides in questioning Pan Kuar’s proceedings, 
he should, while having the benefit so far, be subjected to the disadvantage 
of the fact that two Courts of law found that Pan Kuar had had a child. 
But the exigencies of this reference and the view expressed by my brother 
Mahmood in the Dwision Bench require that I should go further and 
determine, first, whether the judgments and decrees of 1874 are themselves 
relevant, and secondly, if they are, to what extent may they be used. As 
to the first I have already pointed out that so far as s. 43 is concerned it 
is the [24] existence of the judgments, which must be a fact in issue or 
relevant fact under some other provision of the Act. In the case here the 
existence of the judgments and decrees of 1874 is not a fact in issue, and 
consequently I have to see svhether there is any other section of the Act 
which applies to them and makes them relevant. The argument at the 
hearing was mainly confined to a discussion of whether they fell within 
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the term “ transaction ” or “ instance ” as used in s. 13. For the defendant 
it was contended that they represented a transaction, and in support of 
this view a ruling of Couch, C. J.. Neamut Ali v. Gooroo Doss (1), to which 
I may add another of the same learned Judge at page 457 of the same 
volume and of Westropp, C.J., Naranji Bhikabhan v. Dipa Umed (2), were 
relied upon ; a judgment of their Lordships of the Privy Council in Bun 
Bahadur Singh v. Lucho Koer (3) and more particularly a passage at page 
310 was also referred to as showing that matter of a similar kind had been 
treated as part of the evidence in a case. These I may supplement by a 
ruling of the Madras Court in Bamasami v. Appavu (4). On the other hand 
the following cases were cited for the plaintiff as deciding to the contrary * 
Qujju Ball v. Fatteh Lall (5), Surender Nath Pal Okowdhry v. Brojonath 
Pal Ghowdhry (6), Banchhoddas v. Bapu Narhar (7), and the first 
two no doubt go to the full extent contended for by his learned counsel. 
The ^ case . in 6 Calcutta is no doubt entitled to the most respectful 
consideration, and I have read it with the greatest care, and more 
particularly the judgment of Garth, C. J. I regret I am unable to agree 
with that learned Chief Justice either in the restricted meaning he attaches 
to the word ‘‘right,” as used in s. 13, and in this lam supported by the 
view of Sargent, C.J., or as to the mode in which he treats the term 
transaction.” I say it with the most profound respect to him that in 
that case, as in the argument of the one before us, there has been some 
confusion in the method in which the question has been discussed. It 
seems to me the true point is, not that the judgments [25j and decrees 
themselves are the “ transaction” but that the suit in which they were 
made was a transaction, and that to establish that such a transaction 
took place they are the best evidence. Garth, C. J., remarks bv a 
somewhat strained use of the word the proceedings in a suit might also 
be called “ transactions.” Yet it is worthy of notice that Sir William De 
Grey, C.J., in the commencement of the written opinion of himself and 
the Judges in the well known Duchess of Kingston's Case (8), uses the word 
as if it were a natural and proper expression in connection with such a 
matter, thus : — “ What has been said at the bar is certainly true as a 
general principle, that a transaction between two parties in judicial 
proceedings ought not to be binding on a third.” In my opinion the suit 
of 1873 between the plaintiff and Musammat Pan Kuar was a “ transac- 
tion,” in which the right of the defendant as the living son of Hanuman 
Singh was asserted and recognised, and the judgments and decrees of 1874 
are the best evidence of that transaction. I should also have no difficulty 
if it were necessary to do so, in holding that the defendant is entitled to 
put forward the suit of 1873 as an “ instance” in which the right of which 
I have spoken was claimed and recognised. I do not think that in taking 
this view I am doing any violence to the language of s. 43 of the Evidence 
Act, which, if I understand it aright, declares that judgments, orders and 
decrees other than those mentioned in ss. 40, 41 and 42 aro of themselves 
irrelevant, that is, in the sense that they can have any such effect or 
operation as mentioned in those recited sections qua judgments orders 
and decrees. Bub Ido nob take this to make them absolutely inadmissible 
when they are the best evidence of something that may be proved aliunde 
As I have remarked before, the question is nob as bo the existence of the 
judgments and decrees of 1874 as a fact in issue or a relevant fact under 
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some other provision of the Evidence Act, but whether there was a 
“ transaction ” or “ instance,” in which the right of the defendant was 
asserted and recognised, of which transaction or instance they are the 
best evidence. 

C26] For this purpose and this purpose only I hold that they may 
be admitted in the present case, and in this view I am supported by.West- 
ropp and Couch, C.JJ., in the cases I have referred to at an earlier stage. 
No doubt it may be said, as was remarked by Garth, C.J., that in the 
Bombay case s. 40 of the Evidence Act met the facts there ; but be that 
as it may, the observations of Westropp, C. J., with regard to s. 13 are 
none the less valuable. As to the case in 22 W. R., 365, it seems to me 
that the view of Couch, C. J., was directly in accordance, with that I am 
now expressing. I am accordingly of opinion that the suit of the plaintiff 
against Pan Kuar was a “ transaction,” in which the right of the defen- 
dant as the living son of Hanuman Singh to proprietary possession of his 
estates was asserted to defeat the plaintiff’s claim, and was recognised by 
judicial tribunal for that purpose, and that the judgments and decrees 
are evidence of that transaction. It is enough for the purposes of this 
reference to decide that they are admissible for the purpose I have men- 
tioned ; as to the value to be attached to the evidence, that will have to be 
determined by the Division Bench disposing of the appeal on the merits. 

As to the second question referred with regard to the finding of the 
Criminal Court in 1874, that Radha Kishen, son of Rai Narsingh Sewak, 
was dead when that decision was passed, I have had great difficulty in 
determining this point to my own satisfaction, and it is not without 
considerable hesitation I have come to a conclusion upon it. But as I 
think that where a Judg* is in doubt as Co the admissibility of a particular 
piece of evidence he should declare in favour of admissibility rather than 
of non-adraissibilitv, I have decided to answer the second question in the 
affirmative. It is clear that no question was puc to the plaintiff to elicit 
from him that he was direct ly or indirectly responsible for the proceedings 
in the Deputy Magistrate’s Court, nor indeed is there any evidence to show 
that he was. Moreover, no right was claimed, asserted or recognised in 
those proceedings, and there is nothing to bring them within s. 13 of the 
Evidence Act. What actually happened was that one Ramanuj and a person 
stated to be Radha Kishen, son of Rai Nar- [27] singh Sewak, having been 
charged by one Sbeoraj Kueri with voluntarily causing hurt to him under 
s. 323 of the Penal Code on a particular day, it was found by the Deputy 
Magistrate that Radha Kishen, the son of Rai Narsingh Sewak, was dead 
at the time of the commission by him of the alleged offence, and that the 
person before him charged as Radha Kishen, son of Rai Narsingh Sewak, 
was not that person but a person named Dalip Narain Singh. There 
can be no question that the Radha Kishen, son of Rai Narsingh Sewak, 
then found to be dead, is the same person the plaintiff in the present suit 
represents the defendant to be, and one of the crucial questions of fact to 
be decided by this Court in the first appeal is as to whether the plaintiff 
has established the identity of the defendant with that person. It will be 
conceded that if Radha Kishen, son of Rai Narsingh Sewak, is now dead, 
the defendant cannot be that Radha Kishen, and it seems to me from 
the way in which the facts shape themselves in this case, the fact of his 
being dead, if made out, goes to establish the identity of the defendant with 
the Dalip Narain Singh, who was asserted by Pan Kuar to be her son by 
Hanuman Singh. If then I may regard the opinion of the Deputy 
Magistrate that Radha Kishen, son of Rai Narsingh Sewak, was dead at 
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the time of the inquiry in his Court in March, 1874, as a fact, which I 
think I may, looking to the terms of s. 3 of the Evidence Act, then 
pursuing the matter by the light of the facts I have already stated, with 
regard to the particular facts of the present case, I think I may hold that 
such fact is one which goes to establish the identity of the defendant with 
the person he alleges himself to be, or at any rate it goes to show that he 
is not the person the plaintiff says he is. I, however, have come to this 
eonolusion with very grave doubt as to its soundness. 

Such are my answers to the two points referred. 

BRODHURST, J. — My opinions on the points that have been referred 
to the Full Bench in this case are in accordance with the judgments of 
Garth, C.J., Jackson, Pontifex and Morris, JJ., in the Full Bench case 
of Gujju Fall v. Fatteh Fall (1), the head-note of which is as follows : — 

[28] * ‘ A former judgment, which is not a judgment in rem , nor one 
relating to matters of a public nature, is not admissible in evidence in a 
subsequent suit, either as a res judicata , or as proof of the particular point 
which it decides, unless between the same parties or those claiming under 
them.” 

“ In a suit between A and B, the question was, whether C or D was 
the heir of A. If C was the heir of A, then A was entitled to succeed ; 
otherwise not. The same question had been raised in a former suit 
brought by X against A and decided against A ; and this former judgment 
was admitted in evidence in the suit between A and B, and dealt with by 
the Courts below as conclusive evidence against A upon the point so 
decided.” - 

“ Held (Mitter, J., dissenting) that the former judgment was not 
admissible as evidence in the suit between A and B, either as a transaction 
under s. 13 or as a fact under s. 11 or under any other section of the 
Evidence Act,” 

This ruling was followed by the majority of another Full Bench of 
the same Court, viz ., by Petheram, C. J., Wilson, O’Kinealy and Mac- 
pberson, JJ., (Mitter, J., alone again dissenting) in Surender Nath Pal 
Chowdhry v. Brojonath Pal Choivdhry (2). 

All the rulings on either side were apparently considered by the Full 
Benches of the Calcutta Court, as they now have be6n considered by the 
Full Bench of this Court. For the reasons that have been given by 
Garth, C.J., and Jackson and Pontifex, JJ., I concur in their conclusions, 
and I therefore hold that neither the judgment of the 3lst March, 1884, 
by the Deputy Magistrate, Pandit Sundar Dal, nor the judgment of this 
Court of the 7th December, 1874, is admissible in evidence for the 
purposes mentioned in the referring order. 

Tyrrell, J. — I have had an opportunity of reading the judgment in 
answer to the points referred to the Full Bench, prepared by the learned 
Chief Justice, and I concur with it entirely. 

Mahmood, J. — This case is a reference made by my brother Straight 
with my concurrence to the Full Bench of this Court for determination of 
two questions of law which arose in the course of [29] the hearing of the 
case in the Division Bench. Both those questions relate to the rules of 
the law of evidence now in force in British India as to the admissibility 
of judgments in evidence, and under the peculiar circumstances of this 
case are especially important. They have been stated in the order of 
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my brother Straight dated the 8th January, 1889, I understand those 
Questions to be the following r — 

(1) Whether the judgment of this Court dated the 7th December, 
1874, is or is not admissible in evidence as to the question whether or not 
Musammafc Pan Kuar gave birth to a legitimate child by and after the 
death of her lawful husband, Hanuman Singh. 

(2) Whether a judgment of the 31st March, 1884, delivered by Pan- 
dit Sundar Dal, Deputy Magistrate, upon a charge against “ Ramanuj and 
Badba Kishen is admissible in the present trial as evidence to show that 
in the year 1884 the plaintiff was taking certain steps through the instru- 
mentality of a nominal prosecution to make it appear that one Badha 
Kishen was then a living person or was living at the date of the alleged 
assault with which that judgment dealt.” 

These then are the questions referred to the Full Bench, but before it 
is easy to understand the exact bearing which they have upon the facts of 
this case, it is necessary to bear in mind the relative position of the parties 
concerned or referred to as indicated by the following genealogical table: — 


I 

Balwant Singh 
(childless). 


Dilmardan Singh. 


I 

Mahipal Singh. 
Sarabjit Singh. 
Hanuman Prasad Singh- 

I 

Pan Kuar, wife. 

^ - * 

Dalip Narain Singh 

(tbe boy in question). 


I 

Dirapal Singh. 
Tej Partab Singh. 


Palakdhari Singh 
(plaintiff). 


Hanuman Singh, whose name appears in the above table, was admittedly 
the owner of the property to which this suit relates, and his permanent 
residence was in mauza Bansgaon, pargana Sidhwa [30] Zohna, zila Go- 
rakhpur. In 1859 he was married (as the learned Subordinate Judge has 
found) to Pan Kuar, daughter of Har Sewak Singh, in mauza Sarehri, zila 
Azamgarh, and her genealogical tree as accepted by the lower Court is the 
following : — 


Rai Reoti Singh. 

I 


I 

Rai Beni Dayal 
Singh. 

I 

J ’ I 

Janki Sewak Narain Sewak 
Singh. (childless). 

I 

Rukmani 

Sewak 

Singh. 


I 

Rai Ajudhia 
Singh. 

I 


I 

Rai Rago Sewak 
Singh. 

I 

Ram Anuj Sewak 
Singh. 


I 

Rai Narsingh 
Sewak Singh 
(Acharj Kuari, 
wife). 

I 

I 


I 

Rai Har Sewak 
Singh. 

(Musammat Ati 
Kuar, wife). 

I 

Pan Kuari, 
(daughter). 


I 

Radha Kishen 
Singh 
(son). 


Sri Newas Bankteshar Another 

alias Sewak Singh. minor son. 
Jai Ram. 


It is also admitted and proved that the aforesaid Hanuman Singh died 
childless at Bansgaon on the 24th May, 1872, and that upon his death 
his widow, Musammat Pan Kuar, obtained possession of his estate. She 
did so upon an allegation that subsequent to the death of her husband she 
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?oXo *° a 80Q fc be aforesaid Hanuman Singh on the 31st January, 
1873, and that the name given to the child was Dalip Narain Singh. It 
was indeed upon this state of things that she obtained a certificate of guar- 
dianship of the boy some time before the present plaintiff instituted his 
former suit. 

I have been unable to discover from the record the exact date when 
this certificate of guardianship was granted, but that certificate must have 
been granted under Act XL of 1858, because, dealing with the facts of the 
case, that must be the law in existence applicable to the district of Gorakh- 
pur for purposes of obtaining such certificate. The former suit which 
was instituted in connection with proporty left by the deceased Hanu- 
man Slngb was instituted by the present plaintiff, Palakdhari Singh on 
the 9th May, 1873, in which he impleaded Musammat Pan Kuar alone as 
defendant to the cause, and he did not implead her alleged son, whose name 
[31J was stated to be Dalip Narain Singh, who is the present defendant 
appellant, whose interests are represented by the Collector of Gorakhpur as 
the Manager of the Court of Wards. 

The object of the former suit was to establish the plaintiff's right of 
inheritance to the estate of the deceased Hanuman Singh upon 
the allegation that no son of the name of Dalip Narain Singh or 
any other son was born to the deceased. The suit was dismissed 
by the Court of original jurisdiction on the 24th January, 1874 it 
being held in that trial that the birth of a posthumous son to the deceased 
Hanuman Singh was proved, and that decision was upheld on appeal by 
this Court by a judgment of the Division Bench of this Court consisting of 
Turner, J., and my brother Brodhurst, dated the 7th December, 1874. 

The first question in the case as enunciated by me relates to the 
admissibility of this last judgment in evidence in this cause for the purpose 
of proving that Musammat Pan Kuar, after the death of her husband 
Hauuman Singh, gave birth to a legitimate child who was named Dalip 
Narain ; and it seems to me clear that if that judgment is held to be ad- 
missible in evidence, for exactly the same reasons, the judgment of the 
first Court in that case dated the 24th January, 1874, should also be ad- 
missible in evidence in this present litigation. For, in this .litigation the 
most important issue is whether or not Musammat Pan Kuar gave birth 

to a posthumous son of legitimate descent from the deceased Hanuman 
Singh. 

I intend to deal with this question first because much of what I have 
got to say thereupon will also apply to the conclusion at which I arrive 
upon the second question as enunciated by me. 

Taking this view of the matter, and considering the difficulty which 
has arisen in consequence of the case-law to which my brother Straight in 
his order of reference to the Full Bench has alluded, I think it is due to 
the respeot which this Court should show to the two Full Bench rulings of 
the Calcutta High Court and to the ruling of the Bombay High Court men- 
tioned by my brother Straight, that I should, before expressing any opinion 
other than that held or indicated in those cases, resort to a full statement 
[32] of the steps of my reasoning which will render mv conclusions 
intelligible upon the points referred to the Full Bench in this case. 

Now I hold it true, as a sound doctrine of international law, that the 
acquisition of territory, whether by conquest or cession, does not’abrogate 
the law of the land ipso facto, whether such law is the substantive law or 
the adjective law as understood by jurists. So far as I am aware no 
civilized nation has ever dissented from this doctrine of the comitv of 
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nations. The present litigation has arisen in connection with property 
situate in the district of Gorakhpur, which at one time formed the 
territories of the Nawab Yazir of Oudh, over which he had full sovereignty. 
It was not bill 1801 that by a treaty, into which His Highness entered, 
this territory came under British sovereignty. That treaty is printed in 
a book published by authority of which I sitting here can take judicial 
notice, viz., Aitchison’s Treatise, vol. II, p. 100. The treaty is dated the 
10th day of November, 1801, corresponding with the 2nd Rajab, 1218 
Hijri. Up to the date of the cession therefore, there can scarcely be any 
doubt that the law of evidence in judicial tribunals was the Muhammadan 
law of evidence, and that if that law is not abrogated it would be that 
law which would govern this case. Such abrogation can take place after 
acquisition of sovereignty by any legislative authority appointed by the 
sovereign authority, and we have to discover whether there has been 
such abrogation. 

If there had been no such abrogation or modification of the law, I 
should have had very little hesitation, as I have already indicated, in apply- 
ing the Muhammadan law of evidence to the admissibility of the two 
judgments to which this reference relates. 

I am, however, not called upon to do so because since the acquisition 
of sovereign rights by the East India Company to whom the Nawab Yazir 
of Oudh ceded this territory, there has been legislation which has altered 
the rules of evidence relating to the matters of the kind involved in this 
case. 

The history of the legislation which has taken place is best described 
in Mr. Whitley Stokes’ edition of the Anglo-Indian Codes, [33] vol. II, 
page 111, etc., and in the introduction to Mr. Field’s commentary on the 
Evidence Act. He says at page 17 of the introduction, in reference to 
the history of the law of evidence in British India : — 

“ For the Courts outside the presidency towns and nob established 
by royal charter, no complete rules of evidence were ever laid down or 
introduced by authority. There were indeed a few occasional directions, 
partly as to procedure, partly as to evidence, to be met with in the old 
Regulations ; and some few rules embodying the most striking reforms 
then recently introduced in England were inserted in Act XIX of 1853, 
the operation of which was, however, restricted to the Bengal Presidency. 
Two years afterwards Act II of 1855 was passed. This Act reproduced 
with some additions all the reforms advocated by Mr. Bentham and 
carried out in England by Lords Denman and Brougham ; but nearly all 
its provisions pre-supposed the existence of that body of law upon which 
these reforms and amendments were ingrafted ; and yet it was 
authoritatively laid down that the English law of evidence was not the 
law in the mufassal. It was also furher decided that the rules of evidence 
to be found in the Hindu and Muhammadan law were nob binding on the 
mufassal Courts. 

“ The real state of the case would then seem to have been this. All 
persons admitted that the Muhammadan law of evidence was not to be 
followed. The whole of the English law of evidence had never by any 
general enactment been rendered applicable to India, though some portions 
of it, in a modified shape or otherwise, had been expressly incorporated in 
the statute law of this country, Act II of 1855 being the largest entire, 
specimen of this fragmentary legislation, while other fragments were to 
be found scattered through the statute book, more especially in the Codes 
of Civil and Criminal Procedure. Where the statute law was silent it 
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devolved upon the higher Courts to supply the deficiency with case-made 
law, from which, as is well known, nearly the whole of the English un- 
written code has been constructed. In laying down precedents and 
settling disputed points, these higher Courts [34] carefully considered the 
different systems in force in different countries, the former usage in 
India (if any), the peculiar circumstances of the country and their modi- 
fying effect on principles of general application ; and where, with due 
regard to these considerations, they found themselves abie to follow the 
English law of evidence, they were generally willing to take it as their 
guide. The whole of the Indian law of evidence might then have been 
divided into three portions, viz., one portion settled by the express enact- 
ments of the Legislature ; a second portion settled by judicial decision; 
and a third or unsettled portion, and this by far the largest of the three, 
which remained to be incorporated with either of the preceding portions.” 

I do not wish to go further into the history of that legislation 
because the Evidence Act, I of 1872, in s. 2, clause (1), distinctly states 
that all rules of evidence shall be repealed if not contained in any statute, 
act or regulation in force in any part of British India. 

In this part of British India of course the Evidence Act, I of 1872, is 
in force, and I hold that the questions raised in this case must be deter- 
mined according to the provisions of that enactment. 

In interpreting those provisions, however, I confess that so far as this 
case is concerned, my difficulty arises not so much from the statute itself 
as from the case-law upon the subject of this reference. 

In this case of Gujju Ball v. Fatteh Fall (1) the majority of a Full 
Bench of the Calcutta High Court held that a former judgment which is 
not a judgment in rem , nor one relating to matters of a public nature, was 
not admissible in evidence in a subsequent suit, either as a res judicata 
or as proof of the particular point which it decides, unless between the 
same parties or those claiming under them, and the main reason was that 
the former judgment was not admissible in evidence either as “ a trans- 
action ” under s. 13, or as “ a fact ” under s. 11, or under any other section 
of the Evidence Act. From this conclusion Mr. Justice Romesh Chander 
Mitter dissented. Similar is the effect in principle [35] of another Full 
Bench ruling of the same Court in Surender Nath Pal Choivdhry v. Brojonath 
Pal (2), which has been relied upon on behalf of the respondent in this 
case. On the same side of the argument a ruling of the Division Bench of 
the Bombay High Court in Ranchhoddas Kri shnadas v. Bapu Narhar (3) 
has been cited. 

I have no desire to criticise minutely the ratio decidendi of the rulings 
to which I have referred out of respect for the eminent Judges who took 
part in them both in Calcutta and Bombay. But I think it is nothing 
more nor less than a duty which I owe to my position here as a Judge of 
this Court to explain the reasons why I find it impossible to agree in the 
conclusion at which those Courts arrived. 

In order to do so I am afraid it is necessary to refer to the element- 
ary principles upon which the receptive power of Courts of justice in Bri- 
tish India must depend, for purposes of receiving in evidence, adjudications 
upon questions of fact with reference to which such statements may be 
desired to be produced before such tribunals. 

I am of opinion that by dint of s. 2 of the Indian Evidence Act (I of 
1872) the rules of evidence recognized either by the common law of 
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England, or by the statute law of that country, or by the Muhammadan 
law of evidence existing at the date of the cession of the Gorakhpur 
district in the year 1801, have ceased to exist as the law of the land. 
The rules of evidence which we are bound to administer are contained in 
the Evidence x\ct (I of 1872), and I say so because of the preamble to 
that enactment, which shows that it is not merely a fragmentary enact- 
ment, but a consolidatory enactment repealing all rules of evidence other 

than those saved bv the last part of s. 2 of that enactment. 

• 

But notwithstanding this opinion I cannot help holding that in 
cases of doubt or difficulty over the interpretation of any of the 
sections of that enactment we should refer for help both to the case- 
law of the land which existed before the passing of the Act, and also 
[36] to juristic principles, which only represent the common consensus 
of juristic reasoning. 

It is in this aspect of the case that I am afraid that I shall take up 
some of the time of my colleagues, and I feel myself called upon to do so 
because I cannot help thinking that the two Full Bench judgments of 
the Calcutta High Court and the Division Bench judgment of the Bombay 
High Court above mentioned have been much too much influenced by the 
doctrines of the English law of evidence applicable to such points. 

Now a9 I understand the English law, that system of the law of 
evidence has by its special technicalities rendered judgments such as 
those involved in this case inadmissible in evidence for reasons better 
known to English lawyers who have founded the doctrine than to me who 
can only claim a slight knowledge of those doctrines. But however slight 
that knowledge may be, I know enough of that system to feel sure that it 
does not permit of the admissibility of the evidence furnished by judicial 
adjudications except when such previous adjudication operates either as 
res judicata or relates to a custom or right of a public nature. Judgments 
of that character cannot of course operate as res judicata in the English 
system of law or any other unless they are between the same parties or 
those whom they represent. But the question arises as to judgments 
which are not between the same parties but which represent solemn 
adjudications by Courts of justice as to the facts in issue in the trials 
which result in the judgments sought to be produced as evidence in later 
trials where the same or similar questions arise, but where the absolute 
identity of the opposing parties is wanting. 

The English law says as to the admissibility of judgments what the 
Latin adage intends — aut Ccesar aut nullus, i. e., either the judgments 
sought to be produced in evidence should be conclusive inter partes or they 
should not be admitted in evidence at all, unless they relate to a public 
custom or right, or the factum of judgment be a matter in issue. 

If this is a right interpretation of the English law of evidence, I am 
of opinion that that law, so far as this point is concerned, is £37] pro- 
bably an unreasonable law, and certainly not fitted to be imported into this 
country in the absence of express legislative authority. 

I have asked myself the question more than once where such legis- 
lative authority exists. To that question no answer is to be found in the 
argument which was addressed at the bar, or in the statute law of the 
land, beyond the dicta of the learned Chief Justice of Bombay in Ranch- 
hoddas Krishnadas v. Bapu Narkar (lj, where he said : — 
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41 Ifc is true that although the Code is, in the main, drawn on the lines 
of the English law of evidence, there is no reason to suppose that it was 
intended to be a servile copy of it ; but in any ease, had suoh an import- 
ant and radical change been intended, as Couch, O. J., in the case of 
Neamut Ali v. Oooroo Doss (l) admits is the necessary result of constru- 
ing transaction’ in s. 13 as including judgments, we should have expected 
it to be carried out by a special section framed for that purpose amongst 
those relating to judgments.” 

Now with profound respect for the learned Chief Justice of Bombay 
I find myself wholly unable to agree with him in his assumption that the 
English law of evidence was ever the law of the mufassal in British India. 
And it follows that no express legislation was necessary to abrogate that 
which never was the common law ot the land. In the absence of express legis- 
lation the rule of justice, equity and good conscience would be the doctrine, 
but certainly not the common law of England, since the common law if 
any would be the Muhammadan law as I have already indicated. What 
then were the requirements of the rule of justice, equity and good consci- 
ence before the Evidence Act? They were rules of common sense, not of 
the common law of England so far as this part of the country is concerned 
unless those rules appeal to the sense of justice, equity and good con- 
science which the Judges hold conformable to that doctrine. 

This being my view, I cannot describe the requirements of the doctrine 
to which I have just referred better than by appealing to [38] common 
sense as best represented by Bentham, the father of English Jurisprudence 
as he is well called, and read out, even at the risk of prolixity, a long 
passage from his writings with all the greater pleasure because those 
writings are not easily accessible to the Courts subject bo the jurisdiction 
of this Court or others interested in this question. 

At page 127 of the seventh volume of the complete edition of his works, 
in dealing with the rationale of evidence, viz., the principles upon which 
matters relating to the admissibility and the weight of evidence must 
depend, he definesor rabherexplains what the words “adscititious evidence” 
mean. He says at page 127 : — “ What is meant by adscititious evidence, 
as also in what its characteristic infirmity consists, has been seen in the 
preceding chapter. It remains to show what is the part which ought to be 
taken in relation to it by the legislator aod by the Judge. 

“ Adscititious evidence divides itself into two kinds which are not 
indeed mutually exclusive of one another, but which, for reasons that will 
appear as we advance, require to be distinguished. 

(1) Evidence inter alios : evidence already exhibited coram judice, 
in the character of judicial evidence, bub in a cause between other parties, 
i.e .. in ‘which the list of the parties on both sides was (either in the 
whole, or as to some one or more of the persons contained in it) different 
from the list of the cause in question, the posterior cause. 

” (2) Evidence alio in foro : evidence already exhibited in the character 
of judioial evidence, but in a cause which (whether carried on by the same 
list of parties, or by a list in any respect different) was carried on before 
a different tribunal: understand, by a tribunal in which the rules of evi- 
dence are known or suspected to differ more or less from those observed 
in the tribunal in question.” 

After having so described the department of adscititious evidence, I 
have to quote a passage of some length from Bentham again, which will. 
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I hope, not be considered too prolix, or at least not [39] regarded as not 
important enough to have been read out. The learned author says at 
page 170 of the same volume : — 

“ Few questions have been more agitated in English law than those 
which relate to the admissibility of and the effect to be given to different 
articles of adscititious evidence. The subject occupies sixty closely 
printed nominal octavo, real quarto pages, in Phillipps’ Exposition of the 
Law of Evidence. Of a subject thus extensive, more than a very general 
view cannot be expected to be given in the present work : nor is it 
necessary for our purpose to go beyond the more prominent features. 

“ One remarkable circumstance is that the whole body of the rules 
of law relating to the subject are with a very small number of exceptions, 
exclusionary. Either the decision given in a former cause is said not to 
be evidence, and then it is that decision which is excluded : or it is said to 
be conclusive evidence, and then an exclusion is put upon the whole mass 
of evidence however constituted, which might have been capable of being 
presented on the other side. 

“ In saying this enough has already been said to satisfy any one who 
has assented to what was said in a former chapter concerning adscititious 
evidence, that nearly the whole of the established rules on this subject, 
except to the extent of the single and very limited case in which it was there 
seen that exclusion is proper, are bad. Accordingly the rule that a judgment 
directly upon the point is conclusive in any further cause between the same 
parties is a good rule ; it is almost the only one that is. 

Even this rule is cut into by one exception, that verdicta in criminal 
proceedings are not only not conclusive, but are not even admissibleevidence, 
in civil cases. For this exception two reasons are given, the one founded on 
a mere technicality, the other on a view, though a narrow and partial one, 
of the justice of the case. The first is, that it is res inter alios acta : the 
parties in the civil cause cannot, it is said, have been also the parties in 
the previous criminal one, the plaintiff in a criminal proceeding being the 
king. It is obvious, however, that the king's being plaintiff is in this case a 
mere [40] fiction. Although the party in whose favour the previous verdict 
is offered in evidence was not called the plaintiff in the former proceeding, 
there is nothing whatever to hinder him from having been the prosecutor 
who is substantially the plaintiff. Now if he was the prosecutor and his 
adversary the defendant, it is evident that the cause is between the same 
parties, that it is not, in reality, res inter alios acta, and that if it be treated 
as such, justice is sacrificed, as it so often is, to a fiction of law. The 
other reason is ‘ that the party in the civil suit, in whose behalf the evi- 
dence is supposed to be offered, might have been a witness on the prose- 
cution.’ This is true. He might have been a witness, and the previous 
verdict might have been obtained by his evidence. But it might be, that 
the contrary was the case. Whether he was a witness or not is capable 
of being ascertained. If he was not a witness, why adhere to a rule 
which cannot have the shadow of a ground but upon the supposition that 
be was ? But suppose even that he was a witness, and that the verdict 
which he now seeks to make use of, was obtained from the jury by 
means of his own testimony. This will often be a very good reason 
for distrust, but it never can be a sufficient reason for exclusion. Under a 
system of law, indeed, which does not suffer a party to give evidence 
directly in his own behalf, it is consistent enough to prevent him from 
doing the same thing in a roundabout way. A proposition, however, 
which will be maintained in the sequel of this work, is, that in no case 
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•ought the plaintiff to be excluded from testifying in what lawyers indeed 
would oallon hisown behalf, but which, by the aid of counter-interrogation, 
is really, if his cause is bad, much more his adversary’s behalf than his 
-own. Should this opinion be found to rest on sufficient grounds, the 
reason just referred to for not admitting the former verdict as evidence 
will aopear to be, on the contrary, a strong reason for admitting it. 

“ Thus much may suffice as to the first rule relating to this subject 
in English law, a rule which has been seen to be as reasonable as the 
above-mentioned exception to it is unreasonable. We shall find few 
instances in the succeeding rules of an approach even thus near to the 
•confines of common sense. 

[ill '* For, first, a judgment is nob evidence, even between the same 
parties, of any matter which came collaterally in question nor of any 
matter incidentally cognizable, nor of any matter to be inferred by 
argument from the judgment.’ By the words not evidence lawyers 
sometimes mean one thing, sometimes another : here, however, not 
admissible in evidence is what is meant. That it ought not to be con- 
clusive as to any fact but such as the judgment, if conformable to law, 
necessarily supposes to have been proved, is no more than we have seen 
in a former chapter: that, however, because it ought not to be made 
conclusive, it ought nob to be admissible, is an inference which none 
but a lawyer would ever think of drawing. A common man s actions are 
received every day as circumstantial evidence of the, motive by which 

he was actuated : why not those of a Judge? 

“ The next rule is that a verdict or judgment on a former occasion is 

not evidence against any one who was a stranger to the former 
proceeding : that is, who was not a party nor stood in any such relation 
to a party as will induce lawyers to say that he was privy to the verdict. 
The reason why a judgment under these circumstances is not evidence, 
is that it is res inter alios acta. But we have seen already that its being 
res inter alios acta, though a sufficient* action for receiving it with 

suspicion, is no reason for excluding it. 

“ The more special reason, by which, in the case now under consi- 
deration this general one is corroborated, is that the party had no oppor- 
tunity to examine witnesses, or to defend himself, or to appeal against the 
judgment. This being undeniable, it would be improper, no doubt, to 
take the judgment for conclusive. On this ground what is the dictate of 
unsophisticated common sense ? A very obvious one. As the party 
has not had an opportunity to examine witnesses, to defend himself, or 
to appeal against the judgment, at a former period, let him have an op- 
portunity of doing all these things now : let him havo leave to impeach 
the validity of the grounds on which the former judgment was given, 
and to show by comments on the evidence, or by adducing fresh evidence, 
that it [42] was an improper one ; but do not shut out perhaps the only 
evidence which is now to be had against him, merely because it would 
be unjust on the ground of that evidence to condemn him without a 
hearing. In the nature of a judgment is there anything which renders a 
jury less capable of appreciating that kind of evidence than any other 
kind at its just value? But it is useless to argue against one particular 
case of the barbarous policy which excludes all evidence that seems in 

decree exposed to be untrustworthy. ^Tho proofs which \v ill be here- 
after adduced of the absurdity of the principle, are proofs of its absurdity 
•in this case as in every other. 

“ Another curious rule is that a9 a judgment is not evidence ixgainst 
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a stranger the contrary judgment shall not be evidence for him. If the 
rule itself is a curious one the reason given for it is still more so : — 
Nobody can take benefit by a verdict who bad not been prejudiced by 
it, had it gone contrary ’ : a maxim which one would suppose to have 
found its way from the gaming table to the Bench. If a party be benefited 
by one throw of the dice, he will, if the rules of fair play are observed, be 
prejudiced by another : but that the consequence should hold when applied 
to justice is not equally clear. This rule of mutuality is destitute of even 
that semblance of reason which there is for the rule concerning 7 'es inter 
alios acta. There is reason for saying that a man shall not lose his 
cause in consequence of the verdict given in a former proceeding to which 
he was not a party ; but there is no reason whatever for saying that he 
shall not lose his case in consequence of the verdict in a proceeding to 
which he was a party, merely because his adversary was not. It is right 
enough that a verdict obtained by A against B should not bar the claim 
of a third party C ; but that it should not be evidence in favour of C 
against B seems the very height of absurdity. The only fragment of a 
reason which we can find in the books, having the least pretension to 
rationality, is this, that G, the party who gives the verdict in evidence, 
may have been one of the witnesses by means of whose testimony it 
was obtained. The inconclusiveness of this reason we have already 
seen. 

[43] * The rule that a judgment inter alios is not evidence, which 
like all other rules of law is the perfection of reason, is in a variety of 
instances set aside by as many nominal exceptions, but real violations, all 
of which are also the perfection of reason. To the praise of common 
sense, at least, they might justly lav claim, if they did no more, in each 
instance, than abrogate the exclusionary rule. But if the rule be bad in 
one way, the exceptions, as usual, are bad in the contrary way.*’ 

I have quoted this passage at such length not only out of reverence 
for Bentham, whose views mu^t always be considered with respect by 
tribunals wherever the British rule prevails, but also because the reasons 
stated in those passages answer the question here. 

As to the first question, of course, as I have already indicated, there 
being no English common law of evidence antecedent to the Evidence 
Act, the only manner in which these 'judgments of 1874 could be excluded 
would he by reason of that Act itself. In s. 3 of that statute a definition 
is given as to what are relevant facts and what are not, and in s. 5 of that 
enactment it is laid down that “ evidence may be given in any suit or 
proceeding of the existence or non-existence of every fact in issue and of 
such other facts as are hereinafter declared to be relevant, and of no 
others. ” So that this last section renders exclusive everything which is 
not covered by the purview of some other section which follows in the 
statute. Here the case rests not upon applying any principle which is to 
be found in the English common law of evidence, but upon knowing whe- 
ther this statute in s. 5 ever contemplated the alteration of the law as it 
stood at the time when the statute was passed. For the reasons stated 
by Mr. Justice Mitter in his dissentient judgment in the Full Bench case 
of Grujju Lall v. Fatten hall (1), I hold that the law of the land before the* 
passing of the statute (I of 1872) was that a judgment such as that of 
Mr. Justice Turner and my brother Brodhurst of 1874 would be admitted 
in evidence. I do not wish to add anything to those reasons, because* 
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[ 44 ] I adopt them fully. This indeed is the oonolusion at which, I 
understand, the learned Chief Justice and my brothers Straight and Tyrrell 
have also arrived. 

My difficulty here lies principally with reference to the second point 
in the case ; whether the judgment of the 31st March, 1884, delivered by 
Pandit Sundar Lial, the Deputy Magistrate of Gorakhpur, is admissible in 
evidence or not under any one of the sections of this code of evidence. 
Upon this second point I have some difficulty because I understand that 
the Bench is not agreed as to the point involved as to its admissibility. 
I have already repudiated in this judgment the opinion that the English 
law of evidence is applicable to this case. 1 have now to consider whether 
the law which has now placed the matter upon a solid basis of legislative 
enactment (Act I of 1872) makes any provision to render that judgment 
admissible. I have already said that it would not be admissible because 
of 8. 5, unless some provision of that Act itself renders it admissible. 

In dealing with judgments we have to consider certain specific provi- 
sions of the Act. They begin with s. 40 of that enactment. That section 
simply renders admissible judgments which operate as pleas in bar of the 
action of the kind known as pleas of res judicata or otherwise under some 
other rule of law. That section has nothing to do with questions of evi- 
dence beyond the admissibility of the judgments, because a plea of res 
judicata is not a plea as a matter of evidence, but only a plea barring the 
action as a matter of procedure as distinguished from the rules of evi- 
dence. In other words I have before now in the case of Sita Ram v. 
Amir Regam (J), stated my view for thinking that it is not an estoppel in 
matters of evidence, but a plea barring the action. 

The next section is s. 41, which relates to judgments in rem, and 
that section is not applicable to the present case. 

The third section is 42, which relates to the relevancy of judgments 
relating to matters of public nature relevant to the inquiry, [45] and the 
only other section occurring in that sub-division of the Act is 43, which 
says — 

Judgments, orders or decrees other than those mentioned in ss. 40, 
41 and 42 are irrelevant unless the existence of such judgment, order or 
decree, is a fact in issue, or is relevant under some other provision of this 

Act.” 

I have then to consider whether the judgment of the criminal Court 
of the 31st March, 1884, to which this reference relates, is relevant under 
such other part of the statute. It seems to me that, from what I have 
already said, there is no reason to exclude this judgment, because s. 8 of 
the Evidence Act lays down, “ any fact is relevant which shows or con- 
stitutes a motive or preparation for any fact in issue or relevant fact.” 

Now here this judgment of the criminal Court shows one most 
important point which, whether the technical law describes it as a fact 
in issue or not, is whether or not the present defendant Dalip Narain 
Singh is or is not Radha Kishen whose name appears in the second 
pedigree. What I have got to deal with is whether upon the date of the 
trial which terminated in the judgment of the 31st March, 1884, there 
"Was or was not such a person as Radha Ivishen existing and alive. To 
my mind it is perfectly relevant to know whether that was a fact or not. 
That a person should be prosecuted for having committed an assault and 
be so treated, surely it would be a fact of some consequence whether he 
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was alive or not. A finding one way or the other would be a relevant fact 
as to knowing whether this person was capable of committing the assault. 
I am perfectly aware that the proof of identity is wanting, but I also feel 
sure that if the Evidence Act in the sections of its second chapter which 
deal with questions of relevancy of facts he searched, this judgment will 
be relevant under some section or another. It is a relevant fact that at 
the date this prosecution was commenced either Radha Kishen who is 
supposed to be Dalip Narain Singh was or was not alive. It is unneces- 
sary for me to go further into this matter. At any rate under s. 8 of the 
Evidence Act it is shown that the fact of prosecution having been com- 
[46] menced by the present plaintiff Palakdhari Singh against an alleged 
person of the name of Radha Kishen was a relevant fact as showing a 
motive or preparation within the meaning of s. 8. I think I may say that 
even if that section did not apply, there would be other sections within 
the scope of Chapter II to render that judgment admissible. 

I regret very much that I should have had to take up so much of the 
time of my hoti’ble colleagues over the delivery of my judgment in this 
case, but at the same time, having had the advantage of reading the 
judgments prepared by my hon’ble colleagues, I regret I have not been in 
a position to say that I concur in any one of them. My answer to both 
the questions is in the affirmative, viz., that the judgment of this Court, 
dated 7th December, 1871, is admissible in evidence ; also that the judg- 
ment, dated 31st March, 1881, delivered by Pandit Sundar Lai is also 
admissible in evidence. 


12 A. 46 = 8 A WN. (1888) 43. 

APPELLATE CIVIL. 
Before Mr. Justice Mahmood. 


L.\chho and another (Defendants) v. Har Sahai (Plaintiff) .* 

[21st July, 1887. J 

Evidence — Burden of proof as to ownership — Possession — Suit for ejectment — 

Act I of 1372 (Evidence Act), s. 110. 

It is usually for tho plaintiff who seeks ejectment to prove his title. But 
where he proves himself to have peaceably enjoyed possession for a considerable 
time, the person who has receotly dispossessed him has to meet the presum- 
ption of law thit the plaintiff’s possession indicates his ownership. 

In a suit for possession of immoveaole property and other reliefs, it was proved 
that the plaintiff and his predecessors ia title had been in uadistuebed possession 
for thirty or forty years previous to his dispossession by the defendant. 
The defendant alleged, but failed to prove, that the plaintifE had paid 
him rent as tenant-at-will of the premises. The lower appellate Court, 
upon the fioding that the plaintiff's possession was that of a licensee, modified 
the first Court’s decree, which had allowed the claim in full, 

[473 Held, with reference to s. 110 of the Evidence Act, that although in the 
first instaace the ourdeo of pr ivmg nis title was on the plaintifE, it was shifted 
bv his proving long undisturbed possession ; that the defendant’s failure to prove 
the alleged pavment of rent went far to prove that the plaintiff’s possession was 
adverse ; and that the Court below, in acting upon the theory that suoh possession 


* Second Appeal, No. 1808 of 1886. from a decree of T.R. Wyer, Esq., District 
Judge of M erut, dated the 8th July, 1886, oonfirming a decree of Maulvi Mania Baksh, 
Munsif of Khurja, dated the 3rd June, 1886 
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was that of a licensee, had wrongly set up for the defendant a defence which he 

had not set np for himself. 

IR.,— U.B.R. (1905), 4th Qr., Evidence 7 ; Con., tT.B.B. (1897— 1901), Yol. II, 421 
<423) .3 

The facts of this case are stated in the judgment of the Court. 

Pandit Sundar Lai , for the appellants. 

Mr. G.T. Spankie , for the respondent. 

JUDGMENT. 

Mahmood, J. — The facts necessary to elucidate the question of law 
argued before me in second appeal are as follows : — The plaintiff Har 
Sahai is the son of Shankar, who is the son of Balkrishen, and belongs to 
the Brahman caste. The defendant No. 1, Musammat Lachho, is the daugh- 
ter of Debi Das, and she on the 28th April, 1886, representing herself to 
have inherited the shop and the site in dispute from her father Debi Das, 
•executed a deed of sale in favour of Nathu Mai, the defendant No. 2. 
These facts are admitted. 

The plaintiff came into Court upon the allegation that his grandfather 
Balkrishen, had acquired the shop originally, that upon his death the pro- 
perty devolved upon Shankar, and upon the latter’s death he, the plaintiff, 
inherited it. The period of their continuous, undisturbed and peaceful 
possession is stated to be half a century. It is further alleged that in 
consequence of a heavy fall of rain the shop fell down, and the plaintiff 
in exercise of his proprietary right began to rebuild, but was obstructed by 
the defendants on the 2nd May, 1886, when they entered into wrongful 
possession and began to build in spite of obstruction to such trespass by 
the plaintiff. The relief sought was recovery of possession and some 
minor reliefs as to removal of certain materials, and recovery of price of 
some materials which the defendants had wrongfully appropriated. 

The suit was resisted on the allegation that the plaintiff and his 
ancestors had no title, that their possession was as mere tenants-at- 
will, that the rent they paid consisted of a quarter seer of milk 
[48] every morning, that this was subsequently commuted to payment of 
rent at 8 annas per mensem , and that the shop having been demolished, 
the plaintiff could not maintain the action. 

The first Court held that considering the long and continuous posses- 
sion of Har Sahai extending over forty years, and other circumstances, he 
had proved his title, that the defendants had not succeeded in proving any 
title, and that their action was pure trespass, and furnished the cause of 
^action for the plaintiff ’s suit. Upon these grounds that Court decreed 
the claim for land, and declared the sale deed of the 28th April, 1886, 
void against the plaintiff, but dismissed the portion of the claim for the 
value of the materials. 

On appeal, the learned Judge in a judgment which in some material 
matters differs from the conclusion of the first Court, has upheld the 
•decree. 

This circumstance has given rise to this second appeal, because while 
on the one hand Mr. Sundar Lai on behalf of the appellants pleads that 
Upon the finding of the lower appellate Court this suit should have been 
•dismissed, Mr. Spankie on behalf of the respondent in supporting his 
objections under s. 561, contends that the lower appellate Court was not 
justified in holding that the plaintiff’s possession was not that of a full 
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owner. What the lovveY appellate Court has found is, that the defend- 
ants had totally failed to prove their allegation as to payment of rent, in 
the shape of a quarter seer of milk or 8 annas per month, and that appa- 
rently Debi Das had allowed the plaintiff, his parohit, to occupy, without 
payment of rent, but as a matter of favour, and on these grounds that 
Court lias dismissed the appeal with costs, without specifying in the 
decree the exact modifications which its conclusions necessitated, as con- 
templated by cl. ( d ) of s. 574 of the Civil Procedure Code. It is, however, 
obvious that whilst the first Court decreed the claim, the Judge has in effect 
modified that decree by holding that the plaintiff’s possession was that of 
a licensee from Debi Das, and that such license was limited to the plaintiff's 
life-time. It appears to me that the judgment of the lower appellate Court 
is unsatisfactory, because [49] practically it is not a judgment upon the 
merits, and it is silent upon some of the most vital questions involved in 
the case. In the first place, it was necessary to consider whether in an 
action of this character the burden of proof regarding title to the property 
in suit lay upon the plaintiff or the defendants. The learned Judge has 
found, concurring with the first Court, that the pilaintiff and his predeces- 
sors in title had been in continuous possession for forty years without 
payment of rent, and upon this finding Mr. Spankie relies in support of 
his objections under s. 561 of the Civil Procedure Code, and argues that 
the interference by the lower appellate Court with the judgment of the 
Court of first instance was erroneous, because long possession without 
payment of rent must be piresumed to be proprietary and adverse. 
Mr. Sundar Lai contends that the Judge having found that it was as a favour 
that Debi Das allowed the plaintiff to live in the house, and his possession 
therefore was that of a licensee, the defendants’ appieal should be decreed. 
In either view I am unable to dispose of the case finally. 

The first point is whether the plaintiff w r as the owner of the proper- 
ty in suit or the defendant Lachho or her father Debi Das under whom 
she claims, and which title she conveyed to the other defendant, Nathu 
Mai. The question of onus in such cases is regulated by the principle 
formulated in s. 110 of the Evidence Act, I of 1872, a principle which 
only gives effect to a well known principle of law common to all systems 
of jurisprudence, that possession is pr 'nna facie evidence of title. It is 
conceded by Mr. Sundar Lai that if in this case the plaintiff had been at 
the date of suit in possession of the shop) in dispute, and had been sued 
by the present defendants, these latter appearing as pilaintiffs to the 
action, the onus would have been on the present defendants, namely, 
Dachho and Nathu Mai ; but the learned pleader contends that because 
the position of piarties is reversed, and the plaintiff seeks to oust the de- 
fendants, the onus is on him, and the possession of forty years anterior 
to his alleged dispossession on the 2nd May, 1886, shifts the burden 
of proof upon the plaintiff, and renders it necessary for him to prove 
his title. In support of this contention he relies on the following [50] 
cases: — Dadabhai Ifarsidas v. The Sub-Collector of Broach (1), Debi 
Churn Boido v. Issur Chunder Manjec (2), Ertaza Ilossein v. Bany 
Mistry (3), which cases I need not reconsider in detail. Their general 
effect is that in a suit for possession the mere circumstance that the 
plaintiff succeeds in proving that lie had been in possession at some time 
within tw T elve years previous to the suit is not sufficient to throw the 
onus on the defendant, and in such action the plaintiff must succeed by 
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force of his title, unless the suit is possessory, as contemplated by s. 9 of 
the Specific Relief Act (X of 1877). Mr. Spankie relies upon the well 
known case of Asher< v. Whitlock (1) for the proposition, to use the words 
°f Cockburn, O. J ., that it is clearly established that possession is good 
against all the world except the person who can show good title and 
upon the following Indian cases : Kawa Manji v. Khowciz Nicssio (2); 
Mohabeer Pershad Singh v. Mohcibeer Singh (3). The effect of these 
Indian cases broadly stated is that when there is wrongful ouster 
of the person in possession, the person who comes into Court to 
oust such tortfeasor need not prove more than his possession of the 
lands in dispute, and that he had been ousted by the defendant, and 
that the plaintiff’s prior possession was prima facie evidence of his title. 
It seems to me that the question as to the burden of proof belongs to that 
department of procedure which relates only to ascertainment of facts, and 
being such a doctrine it is not affected by array of parties or accidents 
which necessitate that A should sue B or B should sue A, but by facts 
which in themselves furnish evidence of title or of other facts. Among 
other facts is the fact of possession as used in s. 110 of the Evidence Act. 
It seems to me that usually it is for the plaintiff who seeks ejectment to 
prove his title. But I also hold that when possession for thirty or forty 
years is proved to have ‘been peaceably enjoyed, the person who has 
recently dispossessed such plaintiff has to meet the presumption of law, 
that the plaintiff’s long possession indicates his ownership of the 
property. In this view of the matter it was [51] for the defendant 
Dachho to have proved that Debi ever owned the property in suit, that 
it descended to her by inheritance, that it was ever let to the plaintiff, - 
or that the latter ever recognised her rights. The Courts below have 
found that she has failed to prove the receipt of any rent from the 
plaintiff, and this would go far to show that the plaintiff’s possession 
of thirty or forty years’ standing was adverse. But the learned Judge 
(upon what evidence it is not clear) has arrived at the conclusion that 
the plaintiff was only a licensee of Debi Das. There was no such 
allegation, either by Mussammat Eachho or her vendee Nathu Mai, or by 
the plaintiff, and this being so, Mr. Spankie on behalf of the respondent 
rightly complains that the Judge has set up a case for the defendants 
which they themselves never set up. 

Under these circumstances I cannot regard the case as properly 
disposed of, and 1 therefore decree the appeal of the lower appellate Court 
and remand the case to that Court for disposal on the merits under s. 562 
of the Civil Procedure Code, with reference to the observations made above. 
Costs to abide the result. 

Cause remanded . 
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Present : 

Lord Watson, Sir B. Peacock and Sir R. Couch. 

[On appeal from the High Court for the North-Western Provinces ] ’ 

Sundar (Plaintiff) v. Parbati ( Defendant .) 

[30th May and 20fch July 1889.] 

Possessoi y title Possession of and partition between co-undows of estate left hu their de- 
ceased husband — Attempted adoption of sister's son by a Brahman. 1 J e *** 

Possession of the estate left by their deceased husbind was taken by two 

widows of a deceased Hindu who. being childless, had before his death adopted 

a son to whom, also, by will, he bequeathed his estate. The adopted son died 
soon after the testator, 

Held, that the widows had a possessory title or interest in the estate notwith- 
standing that a preferable title might exist in othersthrough the deceased legatee* 
also, that the estate, being jointly held by them, was partible, and that either 
widow might maintain a suit for partition. 

The child whom the testator had purported to adopt was his sister’s son. If 
it had been necessary to determine the point, their Lordships would, probably, 
have [52] had little difficulty in accepting the opinion of the High Court that 
a Brahman cannot lawfully adopt his sister’s son. 

[F., 33 A. 443 (448) = 8 A.L.J. 220 = 9 Ind. Cas. 498 ; Appl., 24 A. 157 (159) • 23 M. 
504(509) ; 13 C.WN. 611=9 C.L.J. 421 : R., 14 A 53 (56) • 17 A 294 (F B ) ■ 
18 A. 334 (335) ; 29 A. 52 (60) = 3 A.L.J. 775 = A.W.N. (1906), 204 ; 16 B 29 (38) • 
31 B. 560 (564) = 9 Bom. L.R. 1049 ; 33 C. 1079 (1089» ; 23 M. 179 <IR2> • 26 M 514 
(517) ; 10 Ind. Cas. 469 (470) = 13 C.L.J. 649; 9 O.C. 161 (162) ; 78 P R ’l902 = 137 
P.L.R. 1902; Expl , 8 C.W.N. 658 (663); D., 29 A. 52 (55)=3 A.L.J. 775 = A.W.N. 
(1906), 264; 31 C. 79 (82) ] 

[N.B. See 8 A. 1, whereon this appeal has arisen . J 


Appeal from two decrees (12th June, 1885) of the High Court (1), 
reversing a decree (27th February, 1884) of the Subordinate Judge of 
Saharan pur, and dismissing the appellant’s suit. 

The principal matter now disputed was as to the right to possession 
and partition, between the plaintiff and defendant, of two widows of 
Baldeo Sahai, a Bohra Brahman proprietor of Muzaffarnagar, in the 
Saharanpur district. Baldeo, having no child by either wife, adopted, in 
1875, his sister’s son, Premsukh, to whom he also bequeathed his estate. 
Baldeo died in 1878, the widows taking the management of his property 
and maintaining the minor adopted son, who died in the following 
year 1879. 

The widows’ names were entered as joint proprietors of the village 
lands which had been Baldeo’s, by orders of the revenue authorities of 
3rd, 5th and 21st April, 1880. 

On 15th May, 1883, Sundar, the junior widow, sued the elder, Parbati, 
for a decree for partition, and complete possession, of a half share in 
houses and land in Muzaffarnagar, foi half of the income of certain shops 
in the town, for an equal share of the value of an elephant, and of other 
moveable property. The elder widow denied the plaintiff’s right to sepa- 
rate possession, alleging that she herself, as the elder, was entitled to be 
manager of the whole estate, partition not being allowed. 

The Subordinate Judge fixed issues as to the adoption, and as to the 
will : also as to the rights of the widows. He then found that Baldeo 
Sahai, being doubtful as to the sufficiency of the adoption of his nephew 
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Premsukh, had made him his successor by will. This legatee died a minor, 
while the widows were in possession, managing the property, and their 
rights were not affected, whatever might be the claims of third parties, 
through the deceased, in consequence of the will in his favour. He de- 
creed th6 claim, directing partition. 

^ T Appeals fiom both parties were heard by a Division Bench, (Petheram. 
G. J., and Brodhurst, J.) and the judgment is reported [53] in I. L. R., 
® All. 1. The plaintiff's suit was dismissed without costs : the ground of 
the decision being that the widows could not maintain a suit founded on 
them possessory right to the property, not having obtained any possession 
in their own right as widows of Baldeo Sahai. 

On this appeal, 

• ^ ai ^ es * / or tiie appellant, argued that the widow who 

claimed, being in possession, or joint possession, had, as a matter of right, 
a good title against all persons exceot the heirs of Premsukh, who had not 
come in to assert their title, and who, for aught that appeared, might not 
exist. She could maintain a suit for possession, when wrongly deprived 
of it, and her claim for separate possession, and for partition, as against 
the respondent, was equally valid. He referred to Asher v. Whitlock (1) 
Pemraj Bhavaniram v. Narayan Shiva ram Khisti (2), Krishnarav Yashvant 
v. Vasudev Apaji Ghotikar (3). It was true that in the judgment of the 
Court below, the plaintiff's case was referred to as false, but this only 
implied legally non-existent,” as the context showed : and the facts had 
not been misrepresented. The contention was that the widow’s right had 
a real existence, she having established that she had an actual interest, 
and sufficient possession as against the other widow. In the absence of 
any better title, proved against her, she had a valid claim. 

The respondent did not appear. 

Their Lordships, having reserved judgment, it was afterwards deliver- 
ed on 20th July by Lord Watson. 


JUDGMENT. 

Lord Watson. — In this case, the Subordinate Judge of Saharanpur 
and the High Court for the North-Western Provinces, though arriving at 

different results, did not differ as to the facts, which may be shortly sta- 
ted. 

The appellant is the junior and the respondent the senior widow 
of Baldeo Sahai, a Hindu zemindar who died without issue [54] in 
the year 1878. The deceased had formally adopted a boy named Prem- 
sukh, who was his sister’s son, and, possibly because he entertained 
doubts as to the validity of the adoption, he made a will on the 5th July, 
1875, by which, subject to provisions for the maintenance of his mother 
and of his widows, who are the parties to this suit, he bequeathed his 
whole estate of every description to Premsukh, “ whom 1 have brought 
up and educated as my son from his infancy, and have made my heir and 
successor.” 

, Premsukh survived the testator, and died in minority and unmarried 
in Deoember, 1879. On the death of Baldeo Sahai the two widows assum- 
ed the possession and management of his whole estate, moveable and im- 
moveable, for behoof of his minor heir, and their names were put upon the 
I'egister as being the mothers of Premsukh. After the death of Premsukh, 
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as found by the Subordinate Judge, “they obtained possession of the 
zemindari estates and other immoveable and moveable properties, and they 
described themselves sometimes as the widows of Baldeo Sahai and some- 
times as mothers of Premsukh.” It is obvious that, if the adoption of 
Premsukh was not valid according to the principles of Hindu law, neither 
of the parties to this case would have any right of succession to him ; and, 
on the assumption that he was legally adopted, it is equally clear that, 
the estates having passed to Premsukh under his adoptive father’s will, 
they could not on his decease pass to the present litigants as widows of 
Baldeo Sahai. 

No question is raised in this case with respect to the zemindari estates, 
which are registered in the joint names of the widows, the respondent, as 
the senior, being lambardar. A dispute arose between them as to posses- 
sion of the family residence, gold and silver ornaments, and other articles 
of value, which they submitted to arbitration, the result being that, on the 
15th July, 1880, the arbitrators issued an award, being in substance a 
decree of partition, in virtue of which each of the widows has since been 
in possession of her separate share of the subjects then in controversy. 
In consequence of fresh disagreements this suit was instituted by the 
appellant, in May, 1883, for partition and separate possession of house 
property, [35] which does not form part of the zemindari, and also of cer- 
tain moveable effects which were not included in the arbitration. 

Of the issues framed by the Subordinate Judge, the only one which 
it is now necessary to consider is the sixth, which is in these terms : — 
“ Has the plaintiff a right to have the property in dispute divided in equal 
shares as she claims ?” The learned Judge answered that question in the 
affirmative, and gave the appellant a decree of partition, but his decision 
was reversed on appeal by the High Court for the North-Western Pro- 
vinces, consisting of Petheram, C. J., and Brodhurst, J., who gave judg- 
ment dismissing the suit. The carefully framed and articulate decree of 
the Subordinate Judge does not appear to be in any respect erroneous, if 
the appellant has a right to insist upon partition being made. 

The Subordinate Judge purposely abstained from expressing any 
opinion either as to the validity of the adoption of his sister s son by 
Baldeo Sahai, or as to the efficacy of his will to carry the estates to 
Premsukh, if not duly adopted, who in that case would not be an hen of 
the testator. He considered it unnecessary to determine either point 
until the estates are claimed by a kinsman of Premsukh s paternal line, 
or by a reversioner or collateral heir of Baldeo Sahai. He held that, in 
all questions inter se, both widows were estopped by then own previous 
acts and admissions from alleging the invalidity of Premsuk i s ac option , 
and, on that footing, their respective rights and interests being of precisely 
the same quality, he was of opinion that neither of them was in a position 

to resist a demand for partition. , . 

The Chief Justice, in whose judgment Brodhurst, J., substantially 

concurred was of opinion that the adoption of his sister’s son by Baldeo 
Sahai who was admittedly a Brahman, was altogether invalid, the adop- 
tion of a child, whose mother he could not have lawfully married, being 
contrary to the text of the Mimansas, and also to a course of decisions in 
the Indian Courts. The Chief Justice then deals with the present aopel- 
lant’s alternative contention, (which was the same with that submitted 
here) to the effect that, inasmuch as the widows ‘are in possession of the 
estate, they are [56] competent to maintain a suit for the partition of the 
estate' between themselves.” He refers to the well-known case of Armory 
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v. Delamirie (1) where it was ruled that* the finder of a jewel, though he 
does not acquire an absolute property or ownership, yet has such a pro- 
perty as will enable him to keep it against all but the rightful owner, and 
therefore to maintain trover ; and also to the case of Asher v. Whitlock (2) 
in which it was held that a person in possession of land without other COUNCIL. 

title has a devisable interest, and that the heir of his devisee can maintain 

ejectment against any person who has entered upon the land and cannot 12 A. 51 
connect himself with some one having title or possession prior to the (P.C.) = 
testator. The Chief Justice thus states the result of these authorities : — 16 I. A. 186=* 
“ Possession is a good title against all the world except the person who 8 Bar. P.G.J. 
can show a better title. By reason of his possession such person has an M8. 
interest which can be sold or devised.” But he thus proceeds to distin- 
guish these cases from the present. “In this case” he says “there is 
nothing of the kind. Parties come and claim an estate to which they are 
not entitled. They set up a false claim. They have no estate in law 
which they could divide. To do so would be to recognise an illegal 
transaction, and we would be dividing an estate which has no legal 
existence.” 

If it were necessary to determine the point, their Lordships would 
probably have little difficulty in accepting the opinion of the High Court 
that a Hindu Brahman cannot lawfully adopt his own sister’s son. But 
apart from that question, and also from any question touching the legal 
effect of Baldeo Sahai’s will, the fact of joint possession by the two 
widows of the estates w’hich belonged to the testator, ever since the 
death of Premsukh in 1879, appears to them to be sufficient for dis- 
posing of this suit in favour of the appellant. Their Lordships are 
at a loss to understand, at all events to appreciate the grounds upon 
which the Chief Justice endeavours to differentiate between the autho- 
rities which he cites, the import of which he correctly states, and 
the position of the parties to this action. Their possession was law- 
fully attained, in the sense, that'it was not procured by force or fraud, 
but peaceably, [573 no one interested opposing. In these circumstances, 
it does not admit of doubt that they are entitled to maintain their posses- 
sion against all comers except the heirs of Premsukh or of Baldeo Sahai, 
one or other of whom (it is unnecessary to say which I is the only person 
who can plead a preferable title. But neither of these possible claimants 
is in the field, and the w T idow r s have therefore, each of them, an estate or 
interest in respect of her possession, which cannot be impaired by the 
circumstance that they may have ascribed their possession to one or more 
other titles w T hich do not belong to them. It is impossible to hold that a 
joint estate is not also partible; and their Lordships will therefore humbly 
advise Her Majesty that the judgment of the High Court ought to be 
reversed, and that of the Subordinate Judge restored. The respondent 
must pay the costs of this appeal. 

Solicitors for the appellant ; Messrs. Barrow and Rogers. 


(I) 1 Smith’s It. C. 6th ed., 313. 


(2) L. R. 1 Q. B. 1. 
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12 A. 57 = 9 A.W.N. (1889) 197. 

APPELLATE CIVIL. ' 

• * 

Before Sir John Edge , Kt., Chief Justice, and Mr. Justice Tyrrell. 


Munro ( Plaintiff ) v. The Cawnpore Municipal Board ( Defendant )* 

[6th July, 1889.] 

Review of Judgment— Limitation— Act XV of 1877 (Limitation Act,) s. 5, sell, ii, 
• • l 2 S ~ A .? 1 V11 °f \ 8 7° ( Court Fees Act), ss. 6, 28. sch. i. Nos. 4, 5— Application 

tnsujjLCiently stamped — Sufficient cause for admitting application after period 
prescribed— Presentation of application to Munsarim instead of Judge. 

On the 26th January, 1889, an application was presented to the Munsarim of 
the District Judge’s Court for review of a judgment passed on the 19th Decem- 
ber, 1888. The application was insufficiently stamped, and the Munsarim 
endorsed on it stamp insufficient.” On this a dispute ensued between the 
pleader for the applicant and the Munsarim as to the sufficiency of the stamp. 
On the 25th April, 1889, the deficiency pointed out by the Munsarim was made 
good. On the 26th May the Judge admitted the application, on the applicant 
paying the court-fee payable on an application, presented on or after ninety days 
from the date of the decree. 


[58] Held that s. 6 and the first paragraph of s. 28 of the Court-fees Act (VII 
of 1870) were applicable ; that there was no mistake or inadvertence within the 
meaning of the second paragraph of s. 28 ; that the Judge had no power under 
the circumstances to admit the application as one presented after ninety days 
from the date of the decree j that there was no presentation within ninety days 
of an application which could have been received ; that no sufficient cause bad 
been shown, within the meaning of s. 5 of the Limitation Act, for not making 
the application within ninety days ; and that the application was consequently 
barred by limitation and ought to have been rejected. 

Held also that the application should have been presented to the Judge, and 
not to the Munsarim. 


[F., 28 A. 310 = 3 A.L.J. 833 = A.W.N. (1906), 21.] 


The facts of this case are sufficiently stated in the judgment of the 
Court. 

Mr. A. Strachcy , for the appellant. 

Munshi Ram Prasad , for the. respondents. 


JUDGMENT. 

Edge, C J., and TYRRELL, J. — The appellant here, Mr. Munro, had 
obtained a decree in appeal from the District Judge of Cawnpore against 
the Cawnpore Municipal Board on the 19th December, 1888. Now the 
Municipal Board, if they were in a position to show that s. 623 of the 
Code of Civil Procedure covered their case, could have applied within u 
period of ninety days from the date of that decree for a review of judgment. 
They could also have applied at a period beyond ninety days for a review 
of judgment, if they made out to the satisfaction of the Court, within the 
meaning of s. 5 of the Limitation Act, that they had sufficient cause for 
not making the application for review •within ninety days from the date 
of the decree. The Court- fees Act provides that when an application for 
review of a decree in appeal is presented within ninety days, the court-fee 
which shall be paid shall be half the fee on the appeal, and that if presented 
on or after such ninety days, the legal fee shall be the court-fee payable on 
the memorandum of appeal. What took place here was that on the 26th 

* First Appeal, No. 62 of 1 889, from an order of G. J. Nicholls. Esq., District Judge 
of Cawnpore, dated the 14th March, 1889. 
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January, 1889, within ninety days, the Gawnpore Municipal Board de- 
• livered to the Munsarim of the Judge’s Court an application for a review of 
the decree of the 19th December, 1888. That application was insufficiently 
stamped. The Munsarim very properly endorsed on the application “stamp 
insuffi-[59J cient. On that a dispute arose between the Government 
Pleader at Cawnpore and the Munsarim as to whether or not the stamp was 
sufficient. We need only say that as a matter of fact the Munsarim was 
right and the Government Pleader wrong, and that Is admitted here. 
Further, the application should have been presented to the Judge and 
not to the Munsarim. The next thing that happened was that on the 
25th April, 1889, i. e. t after the expiration of more than ninety days from 
the date of the decree, the deficiency which the Munsarim had pointed 
out was made good, and on the 26th May the application came before 
the Judge. The Judge admitted the application, but only admitted it on 
the Cawnpore Municipal Board paying the court-fee payable on an appli- 
cation presented on or after ninety days from the date of the decree. 

Mr. Munro has appealed against that order under s. 629 of the Code of 
Civil Procedure. His learned counsel, Mr. Strachey , has taken three excep- 
tions to the order, the first, and the only one which we need consider for 
the disposal of the case, being that the application was admitted after the 
period of limitation and without sufficient cause for the delay being shown. 
On behalf of the Board it has been contended that the Judge exercised his 
discretion as to sufficiency of the cause within the meaning of s. 5 of the 
Limitation Act, and that consequently we ought not to interfere. It was 
also contended that the application having been delivered to the Munsarim 
within the ninety days, the deficiency in stamp might be made good with 
the leave of the Court at any time. Now, as we have said, the stamp on 
the 26th January, 1889, was deficient. S. 6 and the first paragraph of 
s. 28 of the Court-fees Act, 1870, apply. It was impossible to say that 
there was here mistake or inadvertence within the meaning of the second 
paragraph of s. 28. There was in fact no presentation within ninety days 
of an application which could have been received. The Judge had no 
power, if he had been so disposed, to have treated the application of the 26th 
January as an application which he could entertain by reason of the Court- 
fee being made good after ninety days. He had no power under the cir- 
cumstances to admit the application as an application presented after 
[60] ninety days. As a matter of fact it was not an application made 
after ninety days, and the Municipal Board never intended to represent 
that they were making it as an application made after ninety days from 
the date of the decree. They or some one on their behalf filed at some 
time a vakalatnama which on the face of it and without scrutiny would 
appear to have been given on the 26th January, 1SS9, to the Government 
Pleader of Cawnpore to act in this matter. We shall, however, refer to 
that dooument again. Now, even if this was an application made after 
ninety days, it would he time barred unless the applicants satisfied the 
Court that they had sufficient cause for not making the application within 
ninety days. What cause was there None appeared except that the 
Government Pleader at Cawnpore chose to dispute with the Munsarim, 
"who was right, as to the quantum of court fee. That in our opinion is no 
; cause at all. Consequently the Judge acted illegally in admitting this 
application. It was au application not fit to be received within ninety 
.clays by reason of the deficiency of stamp, and it was barred by limitation 
'‘Under the circumstances after ninety days. For these reasons we niilait 
allow this oppeil with costs and set aside the order admitting the applica- 
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tion for review, and restore the decree in appeal. We agree with the 
Distuct Judge of Cawnpore that the vakalatuatna to which we have refer- 
red has a most suspicious appearance, and we direct him to hold an inquiry 
and to ascertain when in fact that vakalatnama was given and when in 
fact it was tiled in his Court. It appears to us that the date on the stamp 
has been altered, probably from 4-4-89 to 16-1-89. However, that is a 
matter which the Judge must consider. He will report to us and forward 
the evidence he takes on the point, and we will then consider what further 
steps are to be taken. Appeal allowed. 


12 A. 61 (F.B.) = 9 A. W.N. (1889) 198. 

[61] FULL BENCH. 

Before Sir John Edge, Kt ., Chief Justice, Mr. Justice Straight , and 

Mr. Justice Mahmood. 


Kedar Nath ( Plaintiff ) v . Lalji Shahai and another 

{Defendants) * [15th July, 1889.] 

Appeal— Order absolute for foreclosure— Act IV of 18^2 ( Transfer of Property Act), 
s. 87 — Execution of decree — “ Decree ” — Civil Procedure Code , ss. 2, 244. sch. iv\ 
No. 129— Practice— Appeal wrongly presented as appeal from order — Such appeal 
not to be converted into appeal from decree. 

The order mentioned in a. 87 of the Transfer of Property Act (IV of 1882) is 
an order in execution of the substantive foreclosure decree, and is appealable as 
a decree under s. 244 read with s. 2 of the Civil Procedure Code upon the 
Stamp payable in respect of such orders. 

So held by the Full Bauch, EDGE, G.J., doubting. 

Where an appeal has been erroneously presented to the High Court as a first 
appeal from order, the Court will not coaverc it into a first appeal from a decree 
under s. 244 read with s. 2 of the Civil Procedure Code. 

So held by the Division Bench. 

[Dlss., 25 C. 133 ; F., 24 A. 179 = 22 A. W.N. 3; R, 13 A. 278 (2801 =11 A. W.N. 83 ; 24 
A 542 1544) = 22 A.W.N.l GO; 33 C. 867 (975» = 4 C LJ. 141 ; 25 M. 244 (261) 
(F.B.) ; 12 A. W N, 5; 10 C L.J. 91 ; 9 C P.L.R 5 (7) ; 12 C-P.L R. 82 (85) ; 13 
C.P.L-R. 177 (178) ; 16 C.P.L.R. Ill ; 6 O.C. 114 (115) ; D., 14 A. 221 (222).] 


This was a reference fco the Full Bench by Brodhurst and Mahmood, 

U. The order of reference was as follows : — 

“ This is an appeal arising out of proceedings taken under the Transfer 
>f Property Act, and the order appealed from is one passed under s. 87 of 
hat enactment making the decree absolute within the meaning of that 
;ection. In that section the word used is order, and this appeal has 
)een preferred as if it was a miscellaneous first appeal fiom order. 

“ Mr. Jogindro Nath, on behalf of the respondent, raises a preliminary 
ibjection to the effect that the appeal is really one from a decree, and that 
t should have been numbered and registered and dealt with as a first 
,ppeal from a decree in a regular suit, and that the court-fee payable 
herein should have been greater than that paid upon this memorandum 
>f appeal, which is only Rs. 2. The learned Pandit for the appellant 
tates, and, so far as we are concerned, rightly, that no similar appeal has, 
vithin our knowledge, been before this Court before, and that there is no 
stablished practice as to the manner in which such appeals should be dealt 
vith. In consi- [62] deration of these circumstances and the desirability 
if uniform practice, we direct that this ease b e laid before the learned 

* First Appeal, from Order No. 106 of 1887. > • ' 
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'Chief Justice with a recommendation that it may be heard by a Bench 
•consisting of the whole of the Court, especially as the settlement of the 
case is not likely to take up much time. 

We may add that it is all the more necessary to have this ques- 
tion settled by the whole Court, because the learned Pandit argues that 
it is only a decree or order passed in the execution of decree within the 
meaning of clause (4) of s. 1 of the Rules of Court dated the 11th June, 
1887, and if this contention is right, the case should have been placed 
before a Bench consisting of a single Judge/’ 

Mr. Sowell, the Hon. Pandit Ajudhia Nath and Munshi Rani 
Prasad , for the appellant. 

Babu J ogindro Nath Chaudhri, for the respondents. 
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JUDGMENT OF THE FULL BENCH. 

Straight and Mahmood, JJ. — We are of opinion that the order 
mentioned in s. 87 of the Transfer of Property Act is an order in execution 
of the substantive foreclosure decree, and is appealable under s. 244 of 
the Civil Procedure Code. 

The reference to Form 129 of schedule iv of the Civil Procedure 
Code in the last paragraph of s. 87 does not militate with this view, but 
is consistent with the definition of decree in s. 2 of the Code of Civil 
Procedure. 

Edge, C. J. — I entertain some doubts on the question, but my 
doubts are not sufficiently strong to make it necessary in my opinion 
that I should dissent from the judgment of my brothers Straight and 
Mahmood, JJ. 

[The case went back to the Division Bench for disposal. The parties 
were represented as before.] 


JUDGMENT OF THE DIVISION BENCH. 

BRODHURST and MAHMOOD, JJ. — For the reasons stated by us in 
our order of the 19th December, 1887, this case was referred to a 
Full Bench for the determination of the point mentioned therein. The 
oase was accordingly heard by a Bench consisting of the learned 
Chief Justice, our brother Straight and one of ourselves ; and by 
the judgment of the 8th April, 1888, it was decided by the Full 
[63] Bench that the nature of the appeal was such as is contemplated 
by s. 244 of the Civil Procedure Code, that is to say, that it was an appeal 
from a “decree” as defined in s. 2 of the Code. 

The effect of this ruling is that this is not a first appeal from order of 
the miscellaneous kind contemplated by s. 588 of the Civil Procedure Code, 
and under this view, this appeal was wrongly presented to this Court as 
a first appeal from order ; it should have been preferred as a first appeal 
from a decree within the meaning of s. 244 of the Civil Procedure Code, 
read with the definition of “decree” in s. 2. 
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Mr. Ram Prasad for the appellant has upon this state of things asked 
US to convert this appeal into a first appeal, and to direct that it be so 
registered. But we are of opinion, with reference to the practice of this 
Court, that this procedure would be erroneous. There is no provision for 
it in the Code of Civil Procedure ; and if we were to allow the request 
thus made, we should be holdiug that in some case where an application 
for revision has been made under s. 622 of the Civil Procedure Code, such 
Opplioatioii might be converted into a first appeal or into a second appeal 
or into a miscellaneous appeal, and this practice would no doubt introduce 
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.an element of confusion in the working of the Court, which we do not 
think is justified by any practice of the Court or by any authority of case 
law. 

.Under these circumstances, we dismiss the appeal, but make no order 
as to costs. We may add that we leave it to the appellant to take such 
other measure as may be available to him for filing a duly framed appeal; 
and we cannot at this stage consider or decide how far under the circum- 
stances of this particular case, the appellant, if he prefers a proper appeal, 
would be entitled to the benefit of the indulgence warranted by s. 5 of the 
Limitation Act (XV of 1877). Appeal dismissed. 

12 A. 64 = 9 A.W.N. (1889) 200. 

APPELLATE CIVIL. 

[64] Before Mr. Justice Straight and Mr. Justice Tyrrell. 


CHATTAR AND another ( Plaintiffs ) v. Newal Singh ( Defendant ).**' 

[14th August, 1889.] 

Execution of decree — Limitation — Act XV of 1377 ( Limitation Act), sch. ii, No. 179 (4) 
— Application “ in accordance with law ” — Civil Procedure Code , ss. 325 (/), 841— 
Act IV of 1832 ( Transfer of Property Act), s. 93. 

Tbe expression “applying in accordance with law ” in Acb XV of 1877 (Limita- 
tion Act), sch. ii, No. 179 i4t, means applying to the Court to do something in 
execution which by law that Court is competent to do. It does not mean apply- 
ing to the Court to do something which, either to the decree-holder’s direct 
knowledge in fact, or from his presumed knowledge of the law, he must have 
known the Court was incompetent to do. 

Held therefore that an application to have the judgment-debtor arrested in 
execution of decree, which was in contravention of the terms of s. 341 of the Civil 
Procedure Code, and an application to bring mortgaged property to sale, which 
was in oontravention of s. 99 of the Transfer of Property Act (IV of 1882), were 
not applications “ in accordance with law ” within the meaning of No. 179 (4) of 
. sch. ii of the Limitation Act. 

[F., 28 A. 397 = 3 A.L.J. 143=4.W.N. (1906) 54 ; Appl , 27 A. 619 = A.W.N. (1905) 
132 = 2 A.L.J. 376; R., 8 A.LJ. 1151 (1153 j = 12 Ind. Css. 734 ; 1 N.L R. 61 ; 
125 P.L.R. (1903j =95 P.W.R. (1908); D., 13 C.W.N. 533 = 9 C.L.J. 443; 6 

P.R. (1895).] 

The facts of this case are sufficiently stated in the judgment oi the 

Court. , .. , 

Babu Jogindro Nath Ghaudhn , for the appellants. 

Mi*. D. Banerji , for the respondent. 

JUDGMENT. 

STRAIGHT and Tyrrell, JJ.— This is an appeal on the execution 
side from an order of the Judge of Aligarh dated the 11th February. 1889. 
The decree-holder is apnallant and the judgment-debtor is respondent. 
The decree to which the application for execution relates is dated the 21st 
March 1884 4t was a decree in favour of the decree-holder as usufruc- 
tuary mortgagee for possession of the mortgaged property and for recovery 
of mesne profi s of which he was deprived by the wrongtul withholding of 
the mortgaged property by the mortgagee. The original decree-holder took 
„, „ ns in execution in the years 1884-85, and among others caused 
the pKfgmant-dXtor to be arrested. On the 23rd of August. 1885. he 
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transferred his interest in the decree to the appellants. On the [05] 7fch 
December, 1886, they sought to bring to sale certain property as the pro- 
perty of the judgment-debtor, but that application was rejected on the 
ground that the property was unsaleable under the provisions of s. 99 of 
the Transfer of Property Act. I ought to have remarked that prior to this 
application these persons again had applied for the arrest of the judgment- 
debtor ; but it having been found that the grant of a second warrant of 
arrest was illegal, he was released on the 24th September, 1886. The 
learned Judge whose order is impeached held that neither of the applica- 
tions of the 21st August, 1886, or the 7th December, 1886, were applica- 
tions according to law,” and the question before us is whether he was 
- right or wrong in this view. Mr. Cliaudkri for the appellants contends 
that any application for execution so long as it on the face of it satisfies 
the requirements of s. 235 of the Code of Civil Procedure is a sufficient 
compliance with the conditions to be found in the fourth paragraph of the 
third column relating to art. 179 of the Limitation Act. He says it is 
quite indifferent if the decree-holder under clause (?) of s. 235 asked for 
. assistance from the Court in execution, which that Court, under the law, 
had no power to give. I cannot place that very narrow and to my mind 
technical construction on the words “ applying in accordance with law” in 
the Limitation Act, to which I have referred. The necessary consequence 

• of adopting that view would be to hold that any application, however 
absurd, a decree-holder might make to a Court, would be sufficient 

• to render his application one “in accordance with law.” I think the term 

[applying in accordance with law 7 ” must mean applying to the Court to do 
something in execution which by law that Court is competent to do. I do 
not think that it means applying to the Court to do something which, 
'either to the decree-holder’s direct knowledge in fact or from his presumed* 

knowledge of the law r , he must have known the Court w T as incompetent 
to do. 

In the present case it is not denied on behalf of the appellant that 
the judgment-debtor having been once arrested in execution of the decree, 
the provisions of s. 341 of the Code of Civil Procedure specifically prohibit- 
ed his arrest a second time. This is a provision [66] which in our opinion 
the decree-holder must be presumed as part of the law’ of the lann to have 
known. The same remark applies to the application of the 7th Decem- 
ber, 1886. The decree- holders were mortgagees of the property, which 
had been attached under that application of the 7th December, 1886, and 
they must be presumed to have known the prohibition contained in s. 99 
of the Transfer of Property Act. Under these circumstances we think 
the learned Judge w as right, and the appeal is dismissed with costs. 
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12 A. 66 = 10 A W.N. (1890) 7. 

CRIMINAL RE VISIONAL. 

Before Mr. Justice Straight. 


Queen-Empress v. Radhe and others. 

Il2bh September, 1889.] 

Practice — Criminal trial — Transfer of case by Subordinate Magistrate to District 
Magistrate District Magistrate , deciding o>i evidence taken by subordinate — Crimi- 
nal Procedure Code, ss. 192, 349, 950. 

S. 350 of the Criminal Procedure Code w*s intended to provide for a case where 
an inquiry or trial has been commenced before one incumbent of a particular 
magisterial post, and that officer ceases to have jurisdiction in that post, and 
is succeeded by another officer. 

A subordinate Magistrate, having taken all the evidence for the prosecution 
and for the defence, sent the case to the Magistrate of the District, not on the 
erounds mentioned in s. 349 of the Criminal Procedure Code, and the District 
Magistrate, observing that none of the accused asked to have the witnesses 
reheard, gave judgment upon the evidence taken by the subordinate Magistrate. 
The Sessions Judge refused to interfere in revision with the District Magistrate’s 
proceedings, on r,he ground tbit they were covered by s. 350 of the Code. 

Held that this view was erroneous, that neither under s. 192 nor under 
s 349 was there any transfer to the District Magistrate by his subordinate, that 
s. 350 was inapplicable, and that the order passed by the District Magistrate 

must be quashed. 

[F., 15 C.P.L.R. 66(68); 17 C.P.L.R. 159 (160); 1 L.B.R. 301 (302); 1N.L.R. 
187 (I90i ; R.. 39 C. 781 (795) = 13 Or.L.J. 218=14 Ind. C*s. 314 ; 12 C.W N. 
140 U44)=6 Cr.L.J. 434; 14 P.R. 1903 (Cr.) = 175 P L. R. 1903 ; 25 P.R. 1905 
(Cr.).] 


The accused in this case were charged with offences under ss. 379 
and 323 of the Penal Code. The case came, in the first instance, before 
a Magistrate of the third class, who took all the evidence for both prose- 
cution and defence. The Magistrate then sent the case to the .District 
Magistrate on the ground that, as one of the parties was a Mr. Ustosn, it 
was advisable that the matter should be dealt with by the District 
Magistrate. The case accordingly came before [67] the District Magis- 
trate, who, in his judgment, said, “ I take up this case under s 349 of the 
Criminal Procedure Code. I have gone through the lecoid. Nether 
party has asked to have witnesses reheard, and after 

inquiry by the tahsildar, there is no need of it. > 

discussing the evidence, convicted and sentenced the accused under ss. 379 

The accused applied for revision to the Sessions Judge of Jaunpui, 

who gave judgment on the application as follows :■ v , 

‘‘Before transferring this case, the third class Magistrate did not 

record his opinion that the accused were guilty, 01 that they deseired < 

punishment different in kind from, or more severe than he was competent 
puuis 11 , word* he did not submit his proceedings under s. o49 

of the'cidminll Pi^dure Code. He transferred the case to the file of 
the District Magistrate on the ground that as in this case one paity is 
Mr Os tosh it is considered advisable that it should be decided by the 
* . . MitfUfrate ’ Under s. 192 of the Criminal Procedure Code, he 

was Tot competent 6 to make any such transfer ; but on the other hand 
1 , * is no doubt that his proceeding, although erroneous, was in good 
thoio is covered by s. 529 of the Criminal Procedure Code. 

The 1 * District Magistrate in his judgment says that he took up the case 
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under s. 349 of fche Criminal Procedure Code. He should, I think, have 
referred to s. 350 of the Code, as is indeed indicated by his remark that 
the accused had not asked to have witnesses reheard see s. 350 (a). 
The conviction is therefore legal, and I see no cause for further interference. 
The application for revision is therefore now dismissed." 

The accused applied to the High Court for revision of this order on 
the ground “ that the District Magistrate was not competent to decide the 
case on the evidence recorded by the subordinate Magistrate by whom the 
case was transferred to him." 


Mr. A. 3. S. Reid, for the petitioner. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 
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JUDGMENT. 

[68] Straight, J. — This is an application for revision of an order of 
the Judge of Jaunpur dated the 31st May last, refusing to report for the 
orders of this Court an order of the Officiating Magistrate of Jaunpur dated 
the 23rd of the same month. In my opinion this application must prevail. 
According to the Magistrate’s own statement he took up the case under 
s. 349 of the Criminal Procedure Code; but as the learned Judge has 
pointed out, and as is patent upon the face of the record, the third class 
Magistrate did not request the District Magistrate to take up the case 
because he could not pass a severe sentence enough, but for a totally 
different reason. Neither under s. 349, nor under s. 192 of the Criminal 
Procedure Code, could I for an instant hold that there was any transfer 
to the District Magistrate by his subordinate. The matter then stands 
thus, that by some means or another, a criminal trial, which was pending 
in the Court of the third class Magistrate, and which had gone to the 
length of all the witnesses being examined for the prosecution and the 
defence, finds its way into the Court of the District Magistrate, and then 
and there upon the record as it stands, he proceeds to deal with the case 
and give judgment and make an order of conviction. I do think that 
there is any provision in the Criminal Procedure Code which sanctions 
this course. The learned Judge relies upon s. 350 of the Criminal 
Procedure Code. That section is not applicable to the circumstances 
disclosed here, but is intended to provide for a case where an inquiry or 
trial has been commenced before one incumbent of a particular magisterial 
post, and that officer ceases to exercise jurisdiction in that post, and is 
succeeded by another officer. I allow this application and quash the 
convictions and the sentences of the three petitioners. I do not think it 
necessary either to order or sanction a new trial, because if a new trial 
were to be held, and they were again to be convicted, the ten days’ 
rigorous imprisonment they have already undergone and which was 
considered an adequate punishment, would upon such conviction have to 
be taken into account, and no additional punishment would be necessary. 
Therefore further proceedings would only prove abortive in this respect, 
and the matter should be allowed to drop. 

Application allowed. 
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CRIMINAL REVISIONAL. 

[69] Before Mr. Justice Straight and Mr. Justice Tyrrell. 


IN THE MATTER OP THE PETITION OP BASANT BlBI.* 

[27th September, 1889.] 

Practice — Pardanashin lady — Personal appearance in Court. 

Although there is no provision in the Criminal Procedure Code which protects 
pardanashin ladies from appearing in a Court of justice, nevertheless it is very 
undesirable to compel the attendance of such persons. 

It cannot be admitted as a general principle that pardanashin ladies whose 
evidence is required in criminal trials are to be allowed to compel the Court to 
examine them at some other place than the Court-house itself. In the matter of 
the petition of Din TariniDebi (1) and in re Farid-un-nissa (2) referred to. 

Where a Magistrate considered it necessary to take the evidence of a par- 
danashin lady, who objected to appear in Court, the High Court directed him to 
make arrangements so as to take her evidence either in an empty Court-room 
in the presence of himself, the accused, and the pleader for the prosecution, or 
if no empty Court- room were available, in his own private room or some other 
room in the Court building. 

[R., 24 C. 551 (555) ; 168 P.L.R. 1903 = 19 P.R. 1903 (Cr.).] 


THIS was an application under s. 435 of the Criminal Procedure 
Code on behalf of Musammat Basant Bibi, a pardanashin lady, for revi- 
sion of an order of the Joint Magistrate of Benares directing her to appear 
in his Court for the purpose of giving evidence. The case in which the 
question arose was a charge of theft of ornaments which belonged 
to the minor sons of the petitioner, who was a widow, and who was one 
of the guardians of the persons and property of the minors, appointed 
under Act XL of 1858. The case was initiated on a report by the police. 

In the course of the trial, the Joint Magistrate required the personal 
attendance in Court of the petitioner to give evidence. It was objected 
on her behalf that she was a pardanashin lady. The Magistrate was of 
opinion that this fact did not sufficiently excuse her from attendance in 
Court, as she could come in a palki and give evidence from inside, and 
issued a summons for her attendance, and as she still refused to appear, 
issued a warrant. An application was made under s. 435 or the Cnmina 
Procedure Code to the Sessions Judge for revision of this oidei , and the 
Judge sent for the record, and requested the Magistrate to subnait his 
reasons for considering the issue of a warrant necessary, the execution of 
Ihe warrant being [70] meanwhile stayed. In reply to this order, the 
Magistrate stated that the petitioner’s evidence was required for the 
purpose of identifving the stolen property, and expressed h.s opinion 
that “ it would be very unsatisfactory not to have her evidence. When 
the case again came before the Sessions Judge, he observed that parda- 
nasldn ladies were not exempted by the Criminal Procedure Code from 

attendance in , petitioner could not be entertained, and that if it 

degradation to . the ' j her evidence , there was no reason 

were necessary that^ she ^shou g ^ ^ ^ ^ d 

why ,? he . d not appear at present that the evidence of Basant Bibi 
indispensable, I wouM suggest to the Joint Magistrate that he should 
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first take the evidence of the other persons whom her pleaders say they 

can produce on the question of identification. If their evidence is suffi- 

dent he may come to the conclusion that the evidence of the applicant 

and her daughter is not necessary. If he decides that their attendance 

should be required, then the only order that I am prepared to pass is the 
following : — 

"After hearing the evidence produced as to the identification of the 
ornaments, the Joint Magistrate will decide whether the attendance of 
the applicant and her daughter should be required or not If he 
decides that it should be, he will notify the fact to applicant's pleader 
and postpone proceedings for compelling attendance for ten days in order 
that the applicant may apply to the High Court, if her pleaders’ say they 
intend to take that course. The matter will not be referred by this Court.” 

^ 6 Jo j nt Magistrate, after proceeding with the case, was of opinion 
that the evidence as to identification of the stolen property was incom- 
plete and unsatisfactory, and that it was necessary to take the deposition 

of Basant Bibi on the point. He passed the following order : 

I therefore reject the application, but allow the applicant six days 
to bring the matter before the Hon’ble High Court if she likes, and if 
within that time no order is received from the High [71] Court * to the 
contrary, she and her daughter must attend to give evidence. Sum- 
monses will issue for their appearance on the 24th September.” 

The petitioner thereupon made the present application to the High 
Court. The petition contained the following statements : 


That the petitioner is a Hindu pardanashin lady of rank and posi- 
tion, of independent means, living on an income derived from landed 
property and business ; that the petitioner is connected with the wealthiest 
and most respectable families of Benares, and according to the customs and 
manners of the country never appears before the public. 

That the enforced attendance of the petitioner in the Court of the 
Joint Magistrate, if allowed, will lower her in the estimation of the 
members of her own caste and the whole society with which she is con- 
cerned, and thus cause irreparable injury to her. 

That the wealthy families (among whom is that of the petitioner) of 
the caste to which the petitioner belongs, occupy a much higher social 
status, and are regarded with more respect, than any other Brahman 
family in that locality. 

That the petitioner, though not entitled to claim exemption from 
personal attendance, bases her request on a practice whereby sentiments 

like the one now in question have always been respected by the Courts 
in this country. 

The petitioner therefore prays that if the attendance of herself and 
her daughter in the Joint Magistrate’s Court be deemed to be indispensa- 
ble, and their examination by commission he held to he inexpedient, this 
Hon’ble Court will be pleased to direct the Joint Magistrate to examine 
the petitioner and her daughter in the house mentioned above ami secured 
for that purpose, after necessary identification and in the presence of the 
proper parties and pleaders.” 

The house here referred to was one close to the Magistrate's Court 
and had been engaged by the petitioner in order that, if her examination- 
should be considered indispensable, it might be taken there instead of in 
the Court. 

[78] Munshi JuciL i Prasad and Mutishi Mad ho I'rttsad. for the 
petitioner. 
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JUDGMENT. 


STRAIGHT, J. (Tyrrell, J., concurring). — From what appears in the 
several orders of the learned Sessions Judge and the Joint Magistrate it 
would seem to be highly improbable that the evidence of this lady Musa- 
mmat Basant Bibi will be ever required in the case, and unless it is 
absolutely necessary for the purposes of justice either as regards the pro- 
secution or the defence that her attendance should be required, the Joint 
Magistrate should not require her attendance. Although no doubt there 
is no provision in the Criminal Procedure Code which protects pardanashin 
ladies from appearing in a Court of justice and very rightly so, all 
necessary safeguards to protect their privacy that are reasonable being 
adopted, nevertheless it is very undesirable to compel the attendance of 
such persons. In the event of the Magistrate in the present case finding 
it absolutely necessary that Musammat Basant Bibi should give evidence 
in the case, he would do well to consider very seriously whether he should 
issue coercive process for the purpose of compelling that attendance. 
Mr. Juala Prasad who appears in support of this petition for revision of 
the Magistrate’s order has stated very frankly that what his client does 
object to is being compelled to appear in a public Court and to give 
evidence therein, but that she is quite ready under such arrangement as 
may reasonably secure her privacy to give her evidence in the case in the 
presence of the Magistrate and of the accused and his legal adviser. My 
attention has been called to a Calcutta ruling in the matter of the petition 
of Din Tarini Debi (1) about which I have only this to say. I am 
scarcely prepared to go the length of the learned Judge who decided that 
case, and I see no reason to depart from the view that I expressed in re 
Farid -un-nissa (2). I took a similar view in an unreported case — in re 
Mubara k-un-ni ssa — and while I am always most anxious to recognise 
and give effect to the feelings of the people of this country in such 
matters, I thiok it would be weakness to surrender as a general 
principle to be adopted in all cases of this description that parda- 
[73] nashin ladies whose evidence is required in criminal trials are to be 
allowed to compel the Court to examine them at some other place than the 
Court house itself. In the present case I think the Magistrate was light 
in refusing to go with his officials to a private house for the purpose o 
examining Musammat Basant Bibi, and I agree with the remai s _ raa e y 
the learned Judge in the course of his order in the matter No doubt 
what I understand lies at the bottom of the objection of tms lady is that 
she objects to mixing in a promiscuous crowd of persons or to being brought 
in contact with persons who frequent criminal Courts In many res- 
pects I sympathize with her, because as a general rule the company that 
is to be found there is not of the most agreeable character. What I think 
the best order to be passed is that, if it becomes imperatively necessary 
for the Magistrate to take the evidence of this lady, he shall make anange- 
ments so as to take her evidence either in an empty Court room m the 
presence of himself, the accused and his pleader and the pleader for the 
prosecution, if there by any, or if no empty Court room be available, in his 
own private room or some other room in the Court building. Uv Juala 
Prasad intimates that this will meet the objections of his client. I do not 
think that this is an unreasonable concession to make, and to this extent 
1 Accede to the request of the petitioner. Tiie Magistrate must see that the 
orders thus conveyed to him are strictly carried out. __ 
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APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Raghubar Dial {Plaintiff) v. Hamed Jan and another 

{Defendants) * [15th July, 1889. J 

Execution of decree — Civil Procedure Code, s. 244 (c/^Question for Court executing 
decree — Parties to the suit — Representative. 


After the death of a childless Hindu widow, a lessee from her of property whiob 
had belonged to her husband obtained against her vendees of part of the same 
property, a decree for damages for wrongfully keeping him out of possession. The 
e£feoi£74i of the decision was to decree the claim against the estate of the widow, 
and to exempt from liability the judgment-debtors personally and the property 
which the had purchased. In execution of the decree the said property was sold, 
and was purchased by the decree-holder : one of the judgment-debtors bad died 
during the execution proceedings, and her son was duly impleaded as her 
representative, and he raised no objection to the attachment and sale. Subsequently 
this son sold his rights and interests in the property ; and his vendee sued the 
decree-bolder to recover possession, on the ground that the deoree being limited 
to the estate of the childless Hindu widow, the defendant as purohaser could not 
acquire by the sale any rights superior to those of the widow ; that those rights 
had expired upon her death, and left nothing to be sold, and that on her death 
the property devolved upon the plaintiff's vendor, and had thence passed to the 
plaintiff. 

Meld that the plaintiff's vendor was a party to the suit within the meaning of 
s. 244 (o) of the Civil Procedure Code, and that he not having objected to the 
sale in execution of the decree, neither be nor the plaintiff could go behind that 
sale or olaim the property upon any title which he might have asserted in the 
execution proceedings : and that the suit was barred by s. 244. Ram Ghulam 
v. Hazaru Kuar (1) followed. Bahori Lalv. Oauri Sakai { 2j distinguished. 
Mulmantri v. Ashfah Ahmed (8), Roop Ball Dass v. Bekani Meah (4), and 
Ramunni Menon v. Kunju Nayar (5) referred to. 

[R., 16 A. 449 (450); I O. C. 60 (65) ] 
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The following genealogical table indicates the relative position of 
some of the persons to whom reference is necessary for the purposes of 
this report : — 


Khaman Singh. 

I 


Sheo Singh Moti Siugh. Chatai Siugh. 

(died childless). | I 

Sohan Kuar, widow. | 

Hnmir Singh. 


Harpal Singh (died childless), Dan Kuar (widow). 
Rewa Kuar (widow). 


I 

Nanid Singh 


- I 

Gopal Singh 

. . 

Mijnun Siugh (died 
.childless). 


The property in suit originally formed part of the estate of Moti 
Singh, upon whose death disputes arose between his widow Sohan Kuar 
and his brother Nanid Singh as to the estate. The dispute was amicably 
settled by a compromise, whereby half of the estate was assigned to Nanid 
Singh and the other half remained in possession of Sohan Kuar including 
the property now in dispute. 

• Second Appeal, No. 300 of 1887. from a decree of H. P. Mulock, Esq.. District 
Judge of Shahjkbanpur, dated 15th November, 18S6, confirming a decree of Maulvi 
A bid Ali Beg, Subordinate Judge of Sbahjabanpur. dated 16th April, 1886. 

(I) .7 A. 647. (9) 8 A. 626. (8) 9 A. 605. (4) 15 C. 437. (5) 10 M. 117. . 
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[75] By a deed executed on the 23rd October, 1867, Sohan Kuar 
leased certain properties including the property now in suit to the defen- 
dant-respondent Hamid Jan. 

On the 28th November, 1872, Sohan Kuar executed a sale-deed 
purporting to convey the property now in suit to Ban Kuar (widow of 

Hamir Singh) and one Raghu Nath Singh, who was stated to be a 
brother-in-law of Gopal Singh. 

The rights and interests of Hamir Singh and Gop&l Singh had been 
purchased in an auction sale by Jugal Kishore, father of the plaintiff- 

appellant Raghubar Dial : but those rights were not in question in this 
litigation. 

The subject-matter of the present litigation was the rights and 
interests of Harpal Singh, who executed a sale-deed in respect of them in 
favour of the plaintiff-appellant Raghubar Dial on the 28th August, 1885. 

In the meantime Sohan Kuar died on the 27 September, 1873, and 
the defendant-respondent Hamid Jan thereupon brought a suit against 
Raghu Nath Singh and Dan Kuar (who were considered as being in 
possession under their purchase of the 28th November, 1872) for damages, 
upon the allegation that he had been kept wrongfully out of possession of 
the property which had been leased to him by Sohan Kuar. The litigation 
ended in a decree in his favour passed by the original Court, and upheld by 
the appellate Court on the 5th May 1876. 

The effect of the decree was to decree the claim against the estate of 
Sohan Kuar, but the decree expressly exempted Raghu Nath Singh and 
Dan Kuar personally and the property which they had purchased under 
the sale-deed of 28th November, 1872, from liability under the decree ; and 
it was not alleged that the decree was subsequently altered. 

Meanwhile a separate litigation had been going on between Dan 
Kuar and Raghu Nath Singh on the one hand as plaintiffs and 
Jugal Kishore (father of the present plaintiff) on the other as 
defendant. In that litigation Dan Kuar and Raghu Nath Singh 
[76] relying upon their purchase of the 28th November, 1872, sought to 
set aside the auction sale at which Jugal Kishore had purchased the 
rights and interests of Hamir Singh and Gopal Singh in the estate of their 
deceased uncle Moti Singh. But the suit was defeated on the 1 1th Janu- 
ary, 1876, upon the ground that the sale-deed was null and void for fraud 
and collusion. 

Subsequently Hamid Jan, defendant-appellant, in execution of his 
decree of the 14th December, 1875, brought the property now in suit to 
auction sale, and purchased the same himself on the 20th of June, 1882. 

In the meantime Dan Kuar had died, and it appeared that in the 
execution proceedings which resulted in the sale of the 20th June, 1882, 
Harpal Singh was impleaded as representative of his mother Dan Kuar ; 
but he did not appear in those proceedings to have raised any objections 
to the attachment or sale of the property now in suit. 

The present suit was instituted by the plaintiff-appellant on the 19th 
September, 1885, having for its object recovery of possession of Harpal 
Singh’s share which the plaintiff had purchased from him as already 
stated. The main contention upon which the suit proceeded was that the 
defendant-respondent Hamid Jan’s decree in execution whereof the sale of 
the 20th June, 1882, took place, being limited to the estate of Sohan Kuar, 
the defendant as purchaser could ? not acquire by such sale higher rights 
than those which Sohan Kuar herself possessed; that her rights were only 
those constituting the life estate of a childless Hindu widow, which expired 
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upon her death, and left nothing to be'sold on the 20th June, 1882, at which 
the defendant purchased ; and that upon her death the property devolved to 
the extent of the share claimed upon Harpal Singh whose rights were pur- 
chased by the plaintiff. 

The suit was resisted, inter alia , upon the ground that Harpal Singh 
having been impleaded in the execution proceedings which resulted in the 
sale of the 20th June, 1882, must be taken to have become a party to the 
decree, and as such he might have raised C77] objections to the sale 
of the .property under clause (c) of s. 244 of the Civil Procedure Code ; 
that his omission to raise any such objection in the execution proceedings 
precluded him under that section from maintaining a separate suit such 
as this, and that the plaintiff who claimed under a subsequent purchase 
from Harpal Singh was equally barred from maintaining this suit. 

Both the Courts below concurred in accepting this contention, and 
dismissed the suit as barred by s. 244 of the Civil Procedure Code. The 
plaintiff appealed to the High Court. 

Mr. Dwarka Nath Banerji and Shah Asad Ali, for the appellant. 

Mr. G. T. Spankie , Mir Zahur Htisain and Munshi Mndho Prasad , 
for the respondents. 
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JUDGMENT. 

Mahmood, J. (after stating the facts as above, continued) : — In 
second appeal it has been argued upon the authority ot a ruling of the 
Court in Behori Lai v. Gauri Sahai (l), and especially upon the judgment 
of my brother Straight in that case, that Harpal Singh, who was implead- 
ed in the execution proceedings as legal representative of his mother Dan 
Kuar, could not be treated as a party to the defendant’s decree in execu- 
tion whereof, that sale took place ; that inasmuch as the title now claimed 
by the plaintiif was not derived from Dan Kuar, but was a separate title, 
therefore the suit is not barred by s. 244 of the Civil Procedure Code. 

I confess that some of the observations made by my brother Straight 
in the last paragraph of his judgment in that case lend support to the con- 
tention presented on behalf of the appellant, but in delivering my judgment 
in that case X expressed considerable doubts, and summarized the case law 

upon the subject as it then stood. 

I need not, however, re-enter into the same question in this case, 
because I agree with the learned Judge of the lower appellate Court in 
thinking that the ruling is essentially distinguishable from the present 
oase, there being no question here as to objections having [78J been 
taken under s. 278 of the Civil Procedure Code by a third party, nor any 
question relating to the death of such third party leaving the judgment- 
debtor or his legal representative as his heir. 

This case is really governed by the principle which I laid down in 
Bam Ghulam v. Hazaru Kuar (2), namely, that the legal representative 
of a judgment-debtor is a party to the suit for purposes of execution, and 
that the turning point upon which the application of the rule contained in 
s. 244 of the Civil Procedure Code barring adjudication in a regular suit 
depends, is whether the judgment-debtor in raising objections to execution 
of decree against any property pleads what may analogically be called a 
.jus tertii , or a right which, although he represents it, belongs to a title 
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totally separate from that which .he personally holds in such property. The 
rule thus expressed is supported by the various cases to which I referred 
in delivering my judgment in Bahori Lai v. Gauri Sahai (1), and to the 
cases which I then cited I may add a more recent ruling of this Court in 
Mulmantn v. Ashfak Ahmad (2) and Loop Lall Dass v. Bekani Meah (3), 
as also Ravunni Merton v. Kurt jit Nayar (4). 

Applying the principles of these rulings to the present case, I am of 
opinion that Harpal Singh who was duly impleaded in the execution pro- 
ceedings of the defendant’s decree must be dealt with as a party to the suit 
within the meaning of clause (c) of s. 244 of the Civil Procedure Code, and 
that he not having raised any objections to the sale of the property in exe- 
cution of that decree, and the sale of the 20th June, 1882, at which the 
defendant-respondent purchased having taken place, neither he nor his 
vendee the present plaintiff could go behind that sale or claim the property 
upon any title which Harpal Singh might have asserted in the execution 
proceedings above mentioned. 

The suit was therefore barred by s. 244 of the Code of Civil Procedure, 
and the learned Judge of the lower appellate Court was [79] therefore 
right in refraining from entering into consideration of the other questions 
raised by the pleadings of the parties. 

I would dismiss this appeal with costs. 

BRODHURST, J. — I concur. Appeal dismissed. 

12 A. 79 = 10 A.W.N. (1890) 25. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice , Mr. Justice Brodhurst , and 

Mr. Justice Mahmood. 


PARBATI ( Plaintiff ) v. Bhola ( Defendant ).* [18fch July, 1889.J 

Civil Procedure Code , Ss. 579, 592 — Application for leave to appeal as a pauper —Act 
XV of 1877 — ( Limitation Act ), ss. 5, 12, seh. ii t No. 170 — Time requisite far obtain- 
ing copy of decree — Exclusion of time between delivery of judgment and signing of 
decree. 

Judgment was pronounced by the lower appellate Court, dismissing the 
appeal of the plaintiff, on the 29th March, 1887. The decree was signed by the 
Judge on the 1st April, but, in accordance with s. 579 of the Civil Froce dure 
Cede, it bore date the day on which the judgment was pronounced. On the 
15th April the plaintiff applied for a copy of the decree ; on the 1 6th she received 
notice that the estimate of the costs of preparing the copy was prepared ; on the 
19th she paid into Court the amount required by the estimate. She had notice 
to attend on the 23rd for delivery to her of the copy, and on the 25th she 
attended and received the copy. On the 12th May she presented in the Hig 
Court, to the proper officer, an application, under s. 592 of the Code, for leave 

to appeal as a pauper. 

Held that the application was barred by limitation under art. 170, sch. ii, of 
the Limitation Act (XV of 1877), and that s. 5 of the Act did not apply. 

Per Edae C J —In computing the period of limitation prescribed for an 
appeal or for an application for leave to appeal as a pauper, where the decree 
appealed against is not signed until a date subsequent to the date of delivery of 
judgment the intermediate period should, under s. 12 of the Limitation Act, 
be excluded if the delay in signing the decree has delayed the appellant or 


* Second Appeal, No. 835 of 1887, from a decree of Babu Pramoda Charan 
Banerji, Subordinate Judge of Allahabad, dated the 29th March 1887. confirming a 
decree of Pandit Iodar Narain, Muosif of Allahabad, dated the 24th June, 1896. 

(1) 8 A. 626. * (2) 9 A. 605. (3) 15 C. 437. (4) 30 M. 117. 
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applicant in obtaining a oopy of the decree, and not otherwise. Bani Madhub 
Ax liter v. Matungini Dassi (l) referred to. 


A delay oaused by the carelessness or negligence of a party applying for copy of 
decree, such as negligence in coming forward to pay the money required, cannot 
be taken into consideration or allowed (or in computing the time requisite for 
obtaining the copy. The time requisite, within the meaning of a. 12 of the Limita- 
tion Act, L80J does not mean requisite by reason of tbe carelessness or negligence 
. ° * the a PP*icant it means tbe time occupied by tbe officer who has got to provide 

the copy, m making the copy. The important date, with reference to s. 12 
and art. 170, is not tbe date when the copy of the decree is delivered, but the 
date when it is ready for delivery to the applicant if the applicant chooses to 
a PP ! y» where he has had notice that the copy will be ready on that date. 

£A p pi — 12 A. 461 ; R.— 19 B. 48(50) ; 80 C. 790 (793) =8 C.W.N. 906; 15C.W.N. 205 

o Ind ' S, as ‘ 1,8 = 120 J 173 ; 10 Iud - Gas. 210 = 5 S.L.R. 47; U.B.R. 
(1905), Crim. Pro. Code. 24. 3 
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The facts of this case are sufficiently stated in the judgments of the 
Court. 

Babu Jogindro Nath Chaudri , for the appellant. 

Mr. Dwarka, Nath Banerji , for the respondent. 

JUDGMENTS. 

Edge, C. J. This was a suit for maintenance and for arrears of 
maintenance alleged to be due. The plaintiff’s suit was dismissed in the 
-first Court ; it was dismissed on appeal in the lower appellate Court on 
the 29th March, 1887. On the 21st May, 1887, she presented an applica- 
tion to Mr. Justice Mahmood for leave to appeal as a pauper. Through 
some, inadvertence it was overlooked apparently at the time that her 
application was an application for leave to appeal as a pauper, and was 
not a mere presentation of a memorandum of appeal. 

At a late stage in the case I was called in to hear the appeal by 
-M[r. Justice Biodhurst and Mr. Justice ^Mahmood. We have heai*d a long 
argument on the merits of the case, and have called upon Mr. Jogindro 
Nath, to satisfy us that the application for leave to appeal was not barred 
by limitation. The dates are shortly as follows; — On the 29th March, 
1887, the lower appellate Court delivered judgment dismissing the plain- 
tiff’s appeal. The decree of the lower appellate Court bears date tbe 29th 
March, 1887 ; but as a matter of fact it was not signed by the Judge 
until the 1st April, 1887. On the 15th April, 1887, the plaintiff applied 
for copies of the judgment and decree ; on the 16th April she had notice 
that the estimate of the costs of preparing the copies was prepared ; 
on the- 19th April she paid into Court the amount required by the 
■estimate; she had notice to attend on the 23rd April, for the delivery 
to her of the copies ; on the 25th April she did actually attend 
«and , received the copies of the judgment and decree; on the [80 
12th May, 1877, her application was presented to the officer in this 
Court whose duty it is to see that the proper fees are paid on docu- 
ments and to report whether the applications are made within time, and 
* he on the same 1 2th May made report that the application was four days 
beyond time. On the 21st May the applicant presented her application 

■ for leave to apical as a pauper to Mr. Justice Mahmood, and, as l have 
said, he, overlooking the fact that it was an application for leave to appeal 

■ as a pauper, not a nu moiandum of appeal, admitted the case as if it was 
. a memorandum of appeal, hut reserved the question of limitation for 
•consideration at the hearing of the appeal. 
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Mr. Chaudhri has contended that the period of limitation should be 
computed from the 1st April, and not from the 29th March, 1887. His 
contention is that, inasmuch as the decree was not signed by the Judge 
until the 1st April, the period between the 29th March and the 1st April 
should be allowed to the applicant. But referring to the Limitation Act 
of 1877, we find that by art. 170 of sch. ii the time for presenting an 
application for leave to appeal as a pauper is fixed at thirty days from the 
date of the decree appealed against. By s. 579 of the Code of Civil Pro- 
cedure it is enacted that the decree of the appellate Court shall bear date 
the day on which the judgment is pronounced. The section also provides 
that the decree shall be signed and dated by the Judge who passed it. 
Reading that section as it must be read, the date which the decree should 
bear is the date when the judgment was delivered, that is, the date must 
he looked to when applying art. 170. 

Mr. Chaudhri has cited the case ol Bani Madhub Mitter y. Matungini 
Dassi (1) as an authority for showing that where the decree is not signed 
until a date subsequent to the date of delivery of judgment, the inter- 
mediate time should be allowed. In my opinion, applying s. 12 of the 
Limitation Act to such a case, allowance should be made for the time 
between the date when a judgment was pronounced and the date when the 
decree was signed, if the delay in signing the decree delayed the applicant in 
[82] obtaining a copy of the decree, and not otherwise. In such a case 
as that it would clearly be, within the meaning of s. 12, time which was 
requisite for obtaining a copy of the decree, because a copy of the decree 
could not be obtained until the decree was signed by the Judge. But that 
is not the case here. Here no application was made until the 15th April; 
so that in no sense was the applicant delayed in obtaining a copy of the 
decree by the fact that the decree was not signed by the Judge on the date 
the judgment was pronounced, but was signed on the 1st April. Conse- 
quently the period between the 29th March and the 1st April cannot in 

my opinion be allowed. _ 

There is another question about the computation of time, and that 
is whether tins lady having had notice on the 16th April of the amoun 
of the estimate, and delayed until the I9th April to pay into T e 

money required for making the copies, such delay should be allowed . n 
my humble judgment delay caused by the carelessness or negligence o a 
party applying for a copy cannot be taken into consideration or a owe 
for in computing the time requisite for obtaining the copy. le ime 
requisite there does not mean requisite by reason of t ie caie essness oi 
negligence of the applicant: it means the time ."bus is occupie y e 

officer who has got to provide that copy, in making le copy. 

Mr. Chaudhri pressed upon us a circular order issued in 1882, which 

had reference not to this Court but to the Courts below, and is in favour 

What we have to consider in this case is not whether a circular order 
of this Court issued for the guidance of subordinate Courts was justified m 
law but the true construction of art. 170 of the second schedule and s. 12 
of the Indian Limitation Act, 1877. It appears to me that one limit of 
the period is not the date when the copy was delivered, but the date when 
the copy was ready for delivery to the applicant, if the applicant had chosen 
to apply, where the applicant had notice that the copy would be ready on 
th a t date. Otherwise we should be extending the period of limitation 


(1) 13 C. 104. 
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beyond the period contemplated by the Limitation Act, and would be 
L83J excluding from the period of limitation the time, it might be one 
month, two months or two years, during which an applicant with notice 
of the date when a copy would be ready, neglected to take delivery of it. 

Again, the clause in the circular order as to making allowance for 
other days is, it appearsto me, a clause which we must not consider when 
we have to deal with the Limitation Act. Delays caused by the negli- 
gence of an applicant in coming forward to pay the money for a copy 
cannot be considered as time requisite for obtaining the copy of a decree. 

In any view of this case the application for leave to appeal as a 
pauper was out of time when it came before this Court. S. 5 of the Indian 
Limitation Act, 1877, does not apply to an application of this kind. The 
result in my opinion is that we must treat this as a case in which the 
application for leave to appeal as a pauper should have been refused, 
having regard to its being four days beyond time. 

Under these circumstances I am of opinion that this application for 
leave to appeal as a pauper is barred, and it must be dismissed with costs. 

Brodhurst, J. — The plaintiff Mussammat Parbati sued her husband 
Dhola, who is of the Teli or oil-seller caste, for a maintenance allowance 
of Rs. 4 per mensem, and with reference to an order of the criminal Court 
passed in her favour on the 16th January, 1883, she also sued for recovery 
of Rs. 64 as maintenance at the same rate, for sixteen months, from May, 
1884, to August, 1885. 

She alleged that she was married to the defendant eleven years ago ; 
that she went to live with him three years afterwards ; that she lived with 
him for about five years, and that about three years prior to the date of 
suit he turned her out of his house without any reason whatever. 

The defendant in reply stated that the plaintiff was not entitled to 
a maintenance allowance, because he never expelled her from [84] his 
house, but she refused to live with him ; that she was out of caste on 
account of her misconduct ; that she is a Sudra : that women of her class 
maintain themselves by labour, aud that one rupee per mensem was a 
sufficient maintenance for her ; that she was not entitled to the Rs. 64 
she claims, because she, in the Magistrate’s Court, refused to live with him 
the defendant, and she therefore did not receive the maintenance ; and 
that defendant’s income never exceeds Rs. 48 per annum. 

The case was tried by the Muusif, a Hindu. He held that under the 
Hindu law a woman who deserted her husband of her own accord and 
without serious violence or ill-treatment on his part was not entitled to 
maintenance, but that if the husband turned his wife out of his house and 
refused to permit her to return to it he would he liable to pay her mainte- 
nance ; that the parties had not produced any direct evidence on these 
points ; that the plaintiff’s witnesses stated that the defendant kept another 
woman of his caste as a mistress, whilst the defendant’s witnesses deposed 
that the defendant was married to that woman ; that the plaintiff’s mis- 
conduct was not proved by any legal and reliable evidence; hut on the 
other hand that ill- treatment by the defendant was not proved, and that 

the plaintiff had not proved her claim ; and the Munsiff dismissed her 
suit. 

An appeal was preferred from the Munsif's decree. Tt was decided by 
the Subordinate Judge, who also is a Hindu. He found that “the plaintiff 
has utterly failed to prove cruelty or any other justifiable reason for her 
refusal to live with her husband. Them is in fact a total absence of 
evidence on the point : all that her witnesses prove is that she goes to her 
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husband and lives with him, then the two fall out and quarrel, and the 
wife comes away on the allegation that she is beaten by her husband. 
There is no evidence whatever as to the chastisement or as to ill-treatment 
of any sort. The plaintiff herself has not volunteered her own evidence 
on the point. She has thus failed to show any justification for not resid- 
ing with her husband, and cannot therefore claim maintenance. The 
appeal is accordingly dismissed with costs.” 

[85] The plaintiff was permitted to bring her suit, and also her 
appeal in forma pauperis. I now find what I was previously unaware of, 
that she applied to this Court for leave to file a second appeal as a pau- 
per. Her application was four days beyond time. She alleged that as 
she fell sick she could not present this appeal within time.” It is now 
obvious that this petition should have been rejected, because it w r as posi- 
tively barred by limitation, and was not admissible under the provisions 
of s. 5 of the Limitation Act. 

The appeal however was admitted by my brother Mahmood, sub- 
ject to such objection as may be raised by the respondent as to the appeal 
being beyond limitation, &c.” 

The learned counsel w r ho now represents the respondent w T as un- 
aware of this order, and consequently did not take any objection on this 


point. . 

The case came before my brother Mahmood and myself in second 

appeal. The pleas taken by the plaintiff-appellant are as follows : 

“ 1. The findings of the lower Court are contrary to law. The 

plaintiff is entitled to maintenance. . 

“ 2. When the criminal Court fixed maintenance, the plaintiff should 

get it so long as the said order is not set aside. 

“ 3. The finding of the lower appellate Court is had, inasmuch as it is 

not exhaustive.” , 

As to the second plea, the criminal Court’s order referred to apparent- 
ly ceased to be in force about May, 1884, and the plea is o vioue > 
unsustainable. 

The other two pleas are extremely vague and weak. 

In the plaint there is no allegation of cruelty, and ere is no e 

an allusion to Musammat Ghasiti. . , 

I am now clearly of opinion that the plaintiff-appe an which 

unusual and uncalled-for indulgence, and that her secon p . ,, 

was beyond time and ought not I consider to have been admitted should 
after admission have been dismissed at the first hearmg. I thmk : that 
my brother Mahmood and myself must [86] iLV ^ ^ .. n l a j n fjff 

sion as to the circumstances of the case, and 

appellant as a poor and perhaps injure Procedure Code for find- 

we remanded the case under s. 566 of the oivu 

ings on five issues that we framed. . , , „ .1 c,,k 

Those issues have now been very carefully tried by the learned Sub 

ordinate Judge. His findings generally are adverse to the plamt, ifl -appel- 
lant, and objections to them have been filed under s. 567 of the Code 

Civl'Pioeedme. en^te Qn the first issue found that the plaintiff 

• ] fn the defendant about the year 1875 ; that they began to 
^“mln and wffe about 1876 ; thlt the plaintiff lived with her 
1 i VI ] till nhout June 1882, that is, for over five years ; that they liv«d 
apart for about fifteen Months after she had obtained a Magistrate’s order 
of the f 5th January, 1883, awarding her maintenance ; that aftei the 
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expiration of the fifteen months the plaintiff and defendant came to a com- 
promise ; that the plaintiff returned to her husband and liveJ with him until 
the early part of September, 1884, when she again left him and applied to 
the Magistrate for an order of maintenance, but that her application was 
. refused; that the total period of cohabitation was thus from 1876 to the 
middle of 1882 and again for a period of about six months prior to Sep- 
tember, 1884. 

On the second issue the Subordinate Judge found : — “ There is no 
evidence whatever to prove that the plaintiff was ill-treated, and the 
evidence of her own witnesses noticed above shows that she came away 
from her husband because he would not allow her to go to her mother’s 
house. I am of opinion that that was the first reason for which 
differences arose between the parties, and as the plaintiff’s mother did not 
send her to the defendant’s, the latter got up the story alleged by him as 
to her misconduct and brought another woman who is now living with 
him. The name of that woman is Musammat Ghasiti, as she herself 
states it to be. It is admitted by both parties that shortly after she had 
come to cohabit with the defendant, the plaintiff made her application to the 
crimi- [873nal Court for maintenance, so that Musammat Ghasiti began to 
live with the defendant from the end of 1882. The exact date is un- 
known and cannot be ascertained." 

On the third issue the Subordinate Jud ge held that “ Musammat 
Ghasiti is, according to the rules of the caste to which the parties belong, 
the lawfully married wife of the defendant, and that she is not in the 
position of a mistress." 

The finding on the fourth issue is : 

“ The defendant is certainly unwilling to provide a separate house 
for the plaintiff. It appears from the plaintiff’s own statement that she 
lived in the same house with Musammat Ghasiti, and she has stated in 
her deposition in this case that if her husband does not ill-treat her she 
has no objection to live with him and his other wife, so that the presence 
of Musammat Ghasiti in the house of the plaintiff’s husband is no ground 
for her objecting to live with him, and she has admitted that she never 
had any difference with Ghasiti during the six months that she had lived 
in the same house with her in 1884." 

On the fifth issue the Subordinate Judge found that “ Rs. 4 a month 
is a reasonable amount for the plaintiff’s maintenance, having regard to 
the rank in life of the parties and the pecuniary means of the defendant." 

I see every reason to believe that those findings are perfectly correct, 
and they are findings of fact with which, I consider, we are not 
empowered to interfere in second appeal. I would therefore have dis- 
missed the anpeal with costs, but my brother Mahmoud was of a different 
opinion. He requested Mr. Jogendro Xatfi Ohaudhri to appear for the 
appellant, and that learned pleader having acceded to the request, 
informed us that he was prepared to argue : — 

1. Refusal of a wife to live with her husband may be a plea in 
answer to a suit for maintenance, but that such refusal should have been 
preceded by an offer on the part of the husband to maintain her. 

[88] 2. Upon defendant’s own admission he has contracted a secoud 
marriage because plaintiff left his house without his consent. The plain- 
tiff must be treated as a forsaken wife under the Hindu law, and thus 
entitled to maintenance. 

3. That a charge of infidelity in open Court and on oath brought 
against the wife amounts to cruelty in law — 
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{a) Because it may lead to the wife being put out of caste. 

(b) Because it is an implied repudiation of the wife. 

4. ( Per Mahmood J.) .Where in British India polygamous marriages 
are allowed, the husband, according to the rule of justice, equity and good 
conscience, is bound to provide separate abodes for each wife, and his 
failure to do so and his insisting upon his two or more wives cohabiting 
with him in the same abode amounts to legal cruelty entitling any one of 
such wives to separate maintenance. 

Questions are here raised that have not been taken by the parties 
themselves in any one of the three Courts in which the case has been 
heard and argued. 

These questions have been raised by my brother Mahmood directly 
or indirectly through the learned pleader, who has at his request, at this 
late stage in the proceedings, appeared on behalf of the appellant. 

I thought that we should not now reopen the case to consider these 
questions, and owing to this difference of opinion between my brother 
Mahmood and myself, the learned Chief Justice has consented to give his 
assistance in disposing of the case. 

We have now heard Mr. Chaudhri for the appellant and Mr. Banerji 
for the respondent on such points as the majority of us held they were 
entitled to argue. 

Mr. Chaudhri in support of his arguments referred us to a law 
which we unanimously held had no bearing on the question before 
us, and he referred us also to a text of Hindu law which in the 
opinion of the Chief Justice and myself did not in any wav support 
[89] his case. He has not stated anything to induce me to believe that 
the case has not been properly disposed of by the lower Courts. 

Mr. Banerji on the other hand has referred us to texts of the Hindu 
law and to rulings of the High Courts of Calcutta, Bombay and Madras 
that support his arguments and the judgments of the lower Courts. 

Having regard to all the circumstances of the case, there is not, I 
think, any necessity to quote the authorities above alluded to. 

I concur in dismissing the appeal with costs. 

Mahmood J. — This appeal has arisen out of a suit instituted by the 
plaintiff -appellant, Musammat Parbati, against her husband, Bhola, de- 
fendant-respondent, on the 7th October, 1885, for fixation of the amount 
of maintenance and recovery of arrears thereol due to her. 

Both the Courts below have concurred in dismissing the suit upon 
grounds which represent to my mind extremely doubtful propositions of 
the Hindu law of maintenance relating to superseded wives such as the 

plaintiff in the present case. 

I am, however, relieved from entering into the somewhat difficult ques- 
tion of the Hindu law raised by the facts of this case and by the learned 
arguments which have been addressed to us on behalf of the parties. The 
solitary reason why I am so relieved is that, upon consideiation, I have 
arrived at the opinion that this appeal is harred by limitation and should 
be dismissed as such without entering into the merits of the points of law 

raised in the case. 

The facts relating to the question of limitation are that the plamtin- 
appellant, who has all along been suing in forma pauperis , had her appeal 
to the lower appellate Court, which dismissed it by its judgment of the 29th 
March, 1887, and it is from that decision that the plaintiff applied to this 
Court under s. 592 of the Civil Procedure Code for leave to be allowed to 
appeal as a pauper. This application was presented to the office of this 
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Court on the 12th May, 1887, and the office report of that date shows that 
the application was on that date four days beyond the period of limita- 
tion . 

[90] The application came on for hearing before me sitting as a single 
Judge on the 21st May, 1887, and upon that date I made the following 
order : — 

“Subject to such objection as may be raised by the respondent as to 
the appeal being beyond limitation, I admit the appeal.'’ 

The appeal was accordingly registered as second appeal No. 835 of 
1887, and in due course it came on for hearing before my brother Brod- 
hurst and myself, and we, by our order of the 3rd January, 1887 re- 
manded the case under s. 566 for findings upon certain points which we 
therein mentioned. 

In pursuance of that order the lower appellate Court recorded its 
findings on the 21st March, 1889. and those findings having been submitted 
to my brother Brodhurst and myself as Judges of the Division Bench, we, 
by our order of the 11th July, 1889, held that the case was a fit one for 
decision by a Bench consisting of three Judges, and we directed that with 
this recommendation the case be laid before the learned Chief Justice for 
orders. 

By the learned Chief Justice’s order of the 11th instant this Bench 
consists of the Judges named in that order, and we have heard the appeal 
upon the merits. 

In the course of the argument either before the Division Bench con- 
sisting of my brother Brodhurst and myself or before this Bench, no ob- 
jection was pressed on behalf of the respondent as to the appeal being 
barred by limitation. 

I am of opinion, however, that the imperative requirements of s. 4 
of the Limitation Act (XV of 1877) render it necessary for us. as Judges 
who have to dispose of this appeal, to take the objection ourselves. 

In the case of Mangu Laly. Kandhai Lai (1) I took occasion at 
some length to explain the views which I have long entertained that the 
Courts of British India in applying Acts of Limitation are not bound by 
the rule established by a balance of authority in England that statutes 
of this description must be construed strictly, [91] against their 
operation. On the contrary I held that such Acts, where their lan<nia«*e 
is ambiguous or indistinct, should receive a liberal interpretation and he 
treated as “ statutes of repose," and not as of a penal character or as 
imposing burdens. It was in view of the opinions which I thus express- 
ed and to which I still adhere, that in delivering my judgment in Husaini 
Begam v. The Collector of Muzajffarnagar (2), I was constrained to dissent 
from my brother Tyrrell, and dismissed the appeal as barred by limitation. 
My judgment in that case was upheld by a Bench of three Judges of this 
Court, who heard an appeal from my judgment under s. 10 of our Letters 
Patent in the same case — ‘Husaini Begam v. The Collector of Muzaffar- 
nagar (3). 

With reference to the views which I have thus on more than one 
occasion expressed from the Bench as to the applicability of the law of 
limitation, I entertain no doubt that this appeal is barred by limitation 
and should be dismissed as such without any trial of t he merits of the 
questions raised in the appeal. 


(4) 9 A. 11. 
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I have already stated that proceedings in this case, so far as this 
Court is concerned, began with an application under s. 592 of the Civil- 
Procedure Code, namely, with an application for leave to be allowed to 
appeal as a pauper, which application was made on the 12th May, 1887,' 
and was admitted by me by my order of the 21st May, 1887, subject to 
such objections as might be raised by the respondent. 

I am of opinion that my order of the 21st May, 1887, admitting the 
appeal, was erroneously passed, as it seems to me that in passing that 
order I must have dealt with pauper appeals upon the same footing as 
ordinary appeals, and overlooked the stringent provisions of the Limita- 
tion Act, which draw a marked and almost an invidious distinction 
between .an appeal by an appellant who can pay the court fees, and an 
appeal by a person, such as the plaintiff-appellant in this case, who 
admittedly cannot afford to pay the court fees. 


[92] That order can be considered by us upon the principle of a Full 
Bench ruling of this Court in Dubey Sahai v. Ganeshi Lai (1) ; indeed it 
can be set aside, as this Bench is now seized of the whole case for 
disposal. 

Mr. Dioarka Nath Banerji who appears for the respondent stated 
that he did not insist upon the appeal being barred by limitation, because 
such a plea was not taken when the case was heard by my brother 
Brodhurst and myself on the 3rd January, 1889, when we remanded the 
case under s. 566 of the Civil Procedure Code, and the learned counsel 
desisted from pressing the plea because he considered it to be too late at 
this stage of the case. 

I am of opinion, however, that the order of my brother Brodhurst 
and myself dated the 3rd January, 1889, though made without any argu- 
ment being addressed to us as to the appeal being barred by limitation, 
does not debar this Bench from holding that the application for leave to 
appeal preferred to this Court on the 12th May, 1887, was barred by 
limitation, that therefore my order of the 21st May, 1887, whereby the 
application was admitted subject to such objections as the respondent 
might raise upon the question of limitation, was ultra vires , and should 
be set aside as such, resulting in the dismissal of this appeal as barred by 


imitation. 

It is to this question that I wish to address myself. 

X have already indicated that the plaintiff, a superseded wife of the 
[efendant, who has taken another wife, has possibly, if not probably, a 
ery good case under the Hindu law itself, to require her husband to 
provide her with separate maintenance according to his rank in life. Her 
,ppeal seeks decision of this question. She is admittedly a pauper and 
annot afford to satisfy the requirements of what certainly canDOt be 
ailed the requirements of justice, but the requirements of the revenues of 

he State. 

It is in this light that I as one of Her Majesty’s Judges of this 
3ourb regard the question, and I deal with the law as it now stands 
respective of any considerations of good policy, which fall within 
'93] the province of the Legislature much more than within the province 

>f kh Vi owing the case in this light, I hold that both the Code of Civil Pro- 
edure (Act XIV of 1882) and the Indian Limitation Act, XV of 1877, 
raw such a marked distinction between the rich and the poor when they 


(1) 1 A. 34. 
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are litigating with each other, that to say the least much plausibility is 
given to what has sometimes been said, that the remedies of law even as 
administered in British India are available more to the rich than to the 
poor. 

For instance, what would be an ordinary first appeal under s. 540 of the 
Civil Procedure Code to a person who can afford the court fees is no longer 
such an appeal in the case of a person who is a pauper and cannot afford 
to pay the court fees. For his case then, though absolutely similar, falls 
not under s. 540 of the Code, but under s. 592, which disables the pauper 
appellant from questioning the lower Court’s decree upon grounds absolu- 
tely similar to those which enable the rich appellant, so long as he can 
afford to pay the court fees, to insist upon his case being heard and deter- 
mined upon grounds such as s. 540 of the Civil Procedure Code permits. 

The same marked distinction between the poor appellant and the rich 
appellant is maintained in another statute also relating to the administra- 
tion of civil justice. I refer to the Indian Limitation Act, XV of 1877. 

That the statute in art. 156 of sch. ii provides ninety days for the 
person who can afford to pay the court fees to appeal under the Code of 
Civil Procedure, but only thirty days for an appeal by the pauper who 
cannot afford to pay the court fees. 

This is the effect of s. 592 of the Civil Procedure Code read with 
art. 170 of sch. ii of the Limitation Auc, XV of 1877, with the result that 
whilst a rich man is entitled to ninety days for appealing, the pauper 
appellant is given only thirty days, that is to say, exactly one-third of the 
time which the person who can satisfy the demands of the State revenues 
possesses. 

[94] Nor does the distinction end here. S. 4 of the Limitation Act 
imperatively requires the Courts to dismiss suits, appeals and applications 
after the prescribed period when sufficient cause is not shown within the 
meaning of the second paragraph of s. 5 of that enactment. 

The indulgence is shown not to the pauper appellant, but to the ap- 
pellant who can afford to pay the court fees, as I shall presently show. 

I have already said enough to show that this, which to me sitting 
here as a Judge seems almost an unreasonable distinction between rich 
litigants and the poor litigants, is by reason of the imperative mandates of 
the Legislature itself, a provision which seems to me to be beyond any such 
consideration as I can entertain as a Judge of this Court. But because it 
is sometimes possible for the Legislature to consider the views which are 
expressed from the Bench in connection with such cases, I may say that 
I have failed, even after much anxious consideration, to understand the 
policy upon which these statutory provisions have been made, and which 
statutory provisions I am bound to obey ; nor do i understand why such 
provisions were ever made part of the statute law of the land. 

As the statute law stands, and it is because it is for a Judge to 
explain the law and not to make it, 1 am driven to rule exactly according 
to the requirements of the statute law. 

The application which was admitted by my order, for leave to appeal 
as a pauper, was an application governed by the provisions of art. 170 of 
sch. ii of the Limitation Act (XV of 1877). I have already said that I 
mistook it to be entitled to the same privilege as it might have been entitled 
to, if it was made by a person who could satisfy the State demand of 
Government revenue. That order passed by me was an illegal order, and the 
petitioner is not entitled to the benefits of s. 5 of the Limitation Act, which 
benefits are limited to the rich who can pay the court fees stamp. 
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I am all the more convinced that this interpretation of the law is 
right, because in the first place, in not only art. 170, but also in [95] the 
penultimate paragraph of s. 12 of that enactment, a marked distinction 
is to be observed in the wording of the statute between appeals by the rich 
man and the appeals or rather applications for leave to appeal when made 
by paupers. S. 12, in keeping with the other provisions to which I have 
referred, allows indulgence not to the poor but to the rich, because there 
it draws a clear distinction between an appeal by one who can pay the 
court fees and application by a pauper to be allowed to appeal in forma 
pauperis. So also s. 5 of the same enactment gives every indulgence to the 
person who can pay court fees, and none to him who cannot pay. 

The result of this view is that I, with very much regret, feel that the 
statute law as contained in s. 5 of the Limitation Act (XV of 1877), which 
I am bound to follow and enforce, disables me from considering whether 
or not, under the circumstances of this case, the delay of four days as 
reported by the office was or was not excusable. The appellant’s misfortune 
might have been similar to the misfortune of one who could pay the court 
fees, and even if the misfortune consisted in the breaking of a leg, such 
misfortune might probably be intensified by the circumstances that she, the 
appellant, is admittedly a pauper. But so long as the law does not take 
this circumstance into account, it is not for me, sitting here as one of Her 
Majesty’s Judges, to advise what the law should be, nor to do other than 
enforce that law. 

The matter therefore stands thus. Because the plaintiff-appellant 
was a pauper and could not pay court fees, therefore her appeal, instead of 
being governed by ninety days’ limitation, was to be governed by thirty 
days’ limitation, and because she was a pauper she was not to be allowed 
any such deduction in computation or indulgence as s. 5 provides ; and 
that because she is a pauper it does not lie within the power of Her 
Majesty’s Judges, sitting in appeal, to allow her indulgence, or to say 
whether the delay of four days was or was not justifiable or excusable. 

I have said enough to indicate how far, if I was one of the 
members of the Legislature, I should dissent from such provisions 
of the law, but being here as a Judge I am bound to follow them 
[96] in order to indicate, as I have often done, to the population within 
the jurisdiction of this Court, how far laws of limitation are laws which 
must be strictly enforced, and that they are essentially laws of repose. 

Because the plaintiff-appellant did not within the period of limitation 
provided by art. 170 of Act XV of 1877 apply for leave to appeal to this 
Court, and because such application for leave to appeal in forma pauperis 
was delayed by four days, and also because such delay cannot be excused 
by this Court within the meaning of s. 5, I hold that the appeal is barred 
by limitation, and that it should be dismissed as such without entering into 
the question as to the rights of the parties. I would dismiss the appeal 

with costs. 

Appeal dismissed. 
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Before Mr. Justice Straight and Mr. Justice Tyrrell. 

Sant Lal and another ( Plaintiffs ) v. Umrao-Un-Nissa 

Defendant) .* [14th August, 1889.] 

Execution of decree — Posteponement of sale in execution — Sale held through order for 
postponement not reaching the conducting officer —Material irregularity in conduct- 
ing sale — Illegal sale — Civil Procedure t.'ode , s. 311- 

The Court executing a decree passed an order postponing a sale in execution, 
but the order failed to reach the officer conducting the sale, and the sale was 
consequently held. The judgment-debtor applied to have the Bale set aBide as 
void. 

Held that the effect of the Court’s order for postponement of the sale was to 
deprive the offioer of all legal authority to hold it on the date previously fixed ; 
that his not beiDg aware of the order was not material ; that the defect in the 
sale amounted to an illegality and not merely to an irregularity within the mean- 
ing of s. 311 of the Civil Procedure Code ; that consequently it was not necessary 
to show that the defect had caused substantial loss to the judgment-debtor ; and 
that the Court could not confirm the illegal sale, but must hold it to be void. 
Sukhdeo Rai v. Sheo Ohulam (1), Ram Dial v. Mahtab Singh (2), and Oanga 
Prasad v. Jag Lai Rai (3), referred to. 

£F., 9 O.O. 289 ; R., 5 M.L.J 70 (74) ; D., 21 A. 140 (142).] 

THE facts of this case are sufficiently stated in the judgment of 
Straight, J. 

[97] Munshi Juala Prasad . for the appellants. 

Mr. Hamid-ullah, for the respondent. 

JUDGMENT. 

Straight, J. — The facts of the case to which this appeal relates are 
as follow : — A decree was obtained against the judgment-debtor respondent, 
and an application was made for sale of certain property of hers, and the 
sale took place on the 29th November, 1888. The respondent applied for 
the postponement of the sale on the 22nd November, 1888, and an order 
was made to the effect that if security was given within one week the 
sale would be postponed. On the 29th November, 1888, the judgment- 
debtor filed a security-bond, and on that date the Court executing the decree 
passed an order postponing the sale. Owing to some circumstances for 
which the judgment-debtor cannot be held responsible, that order of the 
Court failed to reach the officer conducting the sale. Consequently the 
sale was held and the decree-holder appellant before us became the 
purchaser of the property. The judgment-debtor then asked to have the 
sale set aside on the ground that at the time it took place the conducting 
officer was incompetent to hold the sale by reason of the order of the 
29th November, 1888. To this objection the learned Subordinate Judge 
has given effect, and holding that there was material irregularity set the 
sale aside. It is this order that is the subject of the appeal by the decree- 
holder, the auction-purchaser. It is contended by Mr. Juala Prasad, the 
learned pleader for the appellant, that the Subordinate Judge was bound 
to find something more than mere irregularity, and that it lay on him on 

* First Appeal, No. 69 of 1889, from an order of Munshi Feare Lai, Subordinate 
Judge of Meerut, dated the 14th August, 1889. 

(1) 4 A. 389. (9).8iA. 701. (3) 11 A. 333. 
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the evidence produced by the judgment-debtor to come to the conclusion 
either one way or the other that there had been some substantial loss to 
the judgment-debtor by reason of the irregularity complained of. I think 
that the use of the word “ irregularity ” by the learned Subordinate 
Judge is misleading, if he intended to say that the case was one which 
fell within s. 311 of the Code of Civil Procedure. I think it was some- 
thing more than an irregularity. I think that the sale was an illegal 
sale just as much as if a Court tried a cause in respect of a subject- 
matter, which before the date of trial had been removed from its 
jurisdiction by an authority having power to deprive it of such juris- 
C98] diction. Under the Code of Civil Procedure the officer conducting 
the execution sale derives his authority and competence entirely from the 
Court executing the decree, and it is clear from the powers given by the 
statute to such Court that if it does postpone a sale its order must have 
the immediate effect of postponing the sale : indeed, if it be not so, most 
serious complications might arise, and the result would ensue that although 
a Court having full power to do so had postponed a sale, the officer 
appointed to conduct it might nevertheless hold such sale. I do not think 
that the question whether the order of the postponement did or did not reach 
the officer conducting the sale is of any serious importance. When once 
the sale was postponed, all power to hold it went out of the officer appoint- 
ed, and he, though no doubt in this particular case without being aware of it 
was functus officio. Then the question arises what power have we under the 
Code to deal'with the state of things ? I cannot suppose that it was intended 
that a Court executing a decree was to confirm a sale which had never taken 
place in the sense that it had taken place without authority, or that it 
was to refuse to set aside such a sale when brought to its notice. In the 
case of Sukhdeo Rcii v. Sheoghulam (1) I stated, in terms which I believe 
have been more than once approved of by Judges of this Court, the 
grounds on which it seemed to me cases of this kind might be dealt with, 
and in the case of Ram Dial v. Mahtab Singh (2) which was subsequently 
confirmed in appeal by their Lordships of the Privy Council, I and my 
late colleague Mr. Justice Oldfield dealt with a case in a similar manner. 
There is also a ruling of the learned Chief Justice in the case of Ganga 
Prasad v. Jag Lai Rai (3) which adopted a similar view, and there it was 
held by him, in reference to s. 290, that the terms of that section were 
not merely directory but mandatory, and under certain circumstances the 
sale being contrary to law was void, and that this Court, or indeed any 
Court dealing with such a sale, could not recognize or sustain it. I 
therefore come to the conclusion that the order of the Subordinate Judge 
in this case should not be disturbed, its practical [99] effect being to 
declare the sale of the 29th November, 1888, to be a void sale. The 

appeal is dismissed with costs. 

Tyrrell, J. — I agree. 

Appeal dismissed. 
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Before Mr. Justice Straight, and Mr. Justice Mahmood. 


BENI Madso {Defendant) v. Basdeo PataK and OTHERS 

( Plaintiff ').* [14th January, 1890.] 

Hindu law— Joint Hindu family —Mortgage and decree thereon affecting joint family 
property — Mortgage effected by and decree passed against father only — Blather's debt 
— Effect of mortgage and decree on son's rights and interests, 

Where a Hindu son is coming into Court to ass%il either a mortgage made by 
hia father, or a deoree passed against his father, or a sale held or threatened in 
execution of suoh decree — whether it be upon a mortgage security or in respeot 
of a simple money debt — where there is nothing to show any limitation of the 
extent of interest sold or threatened with sale or charged in a security or dealt 
with by a decree, it rests upon him. if he seeks to escape from, having his interest 
affected by the sale, to establish that the debt he desires to be exempted from 
paying was of such a character that he, as the son of a Hindu, would not be 
under a pious obligation to discharge it, or that his interests in the property 
were not covered by the mortgage or touched by the deoree, or affected by the 
sale certificate. 

rp. — 12 A. 203 (2121 , F. Appr. — 14 A. 179 (182); R. — 13 A. 216 (219) ; 14 A. 190 (192); 
22 A 408 (490, 410) ; 27 A. 16 (F.B)= 1 A.L.J. 310 = A.W N. (1904), 151; 28 A. 
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The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Munshi Jokhu Lai, for the appellant. 

Munshi Juala Prasad , for the respondents. 



JUDGMENT. 

STRAIGHT, J. — This appeal relates to a suit of a by no means 
uncommon description, brought by the minor sons of a Hindu to avoid a 
mortgage transaction of the 12th April, 1881, and a decree obtained 
against their father by the mortgagee for sale of the mortgaged property, by 
obtaining a declaration that their interests in the property charged were 
not affected thereby. The mortgage transaction, as I have stated, took 

place 
Madho, 

the father of the minor pi 
The mortgage money was sought to be raised and in fact was raised to satisfy 
and [100] pay off a debt due from Bhagantia, the uncle of the plaintiffs, a 
member of the joint family along with them and their father. The mort- 
gagee having failed to got payment of the mortgage debt, on the 30th March 
1886, obtained a decree against both his mortagors, for sale of the mort- 
gaged property, and in execution it was attached. Thereupon objections 
were preferred to such attachment on behalf of the minors, which were 
disallowed, and in consequence the present suit was instituted upon the 
21st July, 1887. The object of this suit is to have it declared that the 
deoree of the 30th March, 1886, obtained by the appellant against the 
father of the plaintiffs and their uncle, is not binding upon the plaintiffs, 
nor can their interests in the property attached and threatened with sale be 
brought to sale. This form of suit, as I have already said, is a well- 


• First Appeal, No. 11 of 1888, from a deoree of W.T. Martin, Esq., District Judge 
o! Miraapur, dated the 98th October, 1887. 
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known one ; and their Lordships of the Privy Council have over a long 
series of years had to give many important rulings upon the subject. No 
doubt the principle enunciated by them in earlier cases led the Courts in 
India to take a somewhat narrower view of the rules that should govern 
in such matters than that which appears to have been since adopted. I 
think I am correct in saying that down to the point at which the 
judgment of the late Chief Justice Sir Comer Petheram and myself was 
delivered, in the case of Basa Mai v. Maharaj Singh (1), all the 
decisions of their Lordships of the Privy Council which had been delivered 
were collected; and we therein stated what appeared to us to be the result 
of those rulings as formulated in the propositions with which our judgment 
concluded. Since then there have been several more rulings by their 
Lordships of the Privy Council ; namely; Simbhunath Panday v. Golab 
Singh (2), Pettachi Chettiar v. Sangili Veera Pandia Chinnathambiar (3) 
Doulat Ram v. Mehr Ghand (4), Bhagbut Pershad v. Musammat Girja 
Koer (5) Meenakshi Naidu v. Inmudi Kanaka Ramaya Kconden (6), and an 
unreported case of Rai Babu Mahabir Pershad v. Rai Meheswar Nath 
Sahai , dated the 20th November,. 1889. 

[ 101 ] In the first of these cases in L. R., 14 I. A., p. 77, it was held 
that, where an execution sale relating to joint family property has taken 
place under a decree obtained in a suit against the father alone in respect 
of a mortgage executed by him alone, in which his interest in the property 
specifically was alone charged and the decree and sale certificate are limited 
to such interest, no matter what the nature of the debt was, only his 
interest passed. In the judgment it is remarked : — Each case must 
depend upon its own circumstances. It appears to their Lordships that 
in all the cases, at least the recent cases, the inquiry has been what the 
parties contracted about if there was a conveyance, or what the purchaser 
had reason to think he was buying if there was no conveyance but only 
a sale in execution of a money decree.” This case was followed by my 
brother Mahmood and myself in Ram Sahai v. Keival Singh (7) and in 
Raghubar Singh v. Lachmi Narain (8). In the second of their Lord- 
ships’ decisions in L. R., 14 I. A., p. 84, it was held upon the facts 
that only the right, title and interest of the father was intended 
to be sold at the execution sale and only that interest was actually 
purchased. It was there said : — “ If the whole estate could have 
been put up for sale, it was not put up. It is not a question of what 
the Courts could have done or what they ought to have done, but what 
they did, what was put up for sale and what was purchased. If what 
was put up for sale, was merely the estate which the father had in his 
lifetime, then what the purchaser purchased was only that interest.” In 
the third case at p. 187 of LR. 14 I. A., Daulat Ram, the plaintiff, being 
the holder of a decree on a mortgage by the managing members of a joint 
Hindu family, in execution purchased the mortgaged property. Being 
resisted on obtaining possession under his purchase by the defendants, 
other members of the same family, he brought this suit to have it declared 
that such purchase covered included the interests of the defendants. 
The latter simply defended the suit on the ground that as they were 
no parties to the mortgage or the suit thereon, the decree and 
execution sale did not touch their interests. It was held that 
this contention was of no avail and they were bound. In [102J the 

(3) 14 I. A. 84. 

17 ) 9 A. 672. 


(1) 8 A. 206. (2) 14 I. A. 77. 

(5) 16 I. A. 99. (6) 16 I. A. 1. 
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(8) 7 A.W.N. (1887) 291. 
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course of judgment it is said : — “It appears from the oases that 
have been cited that notwithstanding the defendants were not made 
parties to the suit, still as the suit was brought on the mortgage to re- 
cover the mortgaged property, and the plaintiff on the suit obtained a 
decree and executed that decree by seizing the mortgaged property, the 
question would be whether the mortgage included the interests of all 
parties or only the right, title and interest of the two parties, who were 
made defendants. In the case reported from Volume 5 of the Indian 
Law Reports, Mr. Justice Pontifex in giving his decision says at page 
852: It has been decided that if the managing member of a family, the 

other members of which are at the time minors, having authority (the 
touchstone of which is necessity) mortgages the whole 16 annas of the 
ancestral property, then in a suit by^the mortgagee, the sale under the 
decree would pass the whole 16 annas of the mortgaged property, 
although the mortgagor alone was made defendant, and the reason 
for such decision probably is that the 16 annas having been validly 
mortgaged to. the mortgagee, and his remedy being foreclosure or sale, the 
decree of the Court would affect what was in the parties before it, namely, 
the mortgagee's right validly acquired to have the whole 16 annas sold." 
Elsewhere their Lordships remark as to the facts before them, “ When 
the plaintiff applied to be let into possession under the certificate of sale, 
the defendants objected. He therefore brought this suit and the defend- 
ants had the opportunity of trying whether the mortgage was a valid 
mortgage, which bound the ancestral property. The plaintiff proposed to 
prove all the facts that were necessary to make the mortgage valid and 
binding on them. The defendants had the opportunity of trying that 
question, but they did not wish to try it. They made their stand upon 
the ground that they had not been made parties to the suit and that the 
two mortgagors alone had been sued. N But that ground falls from under 
them." In a somewhat similaV condition of facts my brother Tyrrell and 
I took the same view, in the case reported in I. L. R., 10 All., 123. In 
the fourth decision of their Lordships to be found in L. R., 15 I. A., p. 99, 
it was held that where joint ancestral property has been sold in execution 
of a decree on a mortgage [ 103 ] executed by a Hindu father, if his 
sons come into Court to set aside such sale, they must establish 
that the debt to which the mortgage relatecKwas contracted for an 
immoral purpose, and that it did not rest on the creditors to show 
that they had made proper inquiry or that the money had been 
borrowed in a case of necessity. Their Lordships say, “ It must 
be borne in mind that this was not a case of a joint family consisting of 
brothers, but it was one consisting of fathers and children, and it has been 
held that sons are liable to pay the debt of their fathers unless incurred 
for immoral or illegal purposes.” The case Suraj Bu?isi Koer v. Sheo 
Persad Singh (1) was referred to and the propositions established by it sta- 
ted, and then their Lordships continue : “ Now although at the time of 
* the sale, notice was given on behalf of the children that the property was 
joint ancestral property and that the father had no right to mortgage it, 
still the question arises whether under the execution of the decree under 
which the property was ordered to be attached, it was for the purchaser 
to show that there was a necessity for the loan, or whether it was not 
necessary for those who claimed on behalf of the ohildreu to show that 
the debt was contracted for an immoral or illegal purpose. If it was 


(1) 6 I. A. 104. 
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necessary to show that the debt was so contracted, the plaintiff failed to 
prove the fact. It appears to their Lordships that according to the dicision in 
the case of Suraj Bunsi Koer v. Sheo ~Par shad Singh (1), it was necessary for 
the plaintiffs to show that the debt was contracted for an illegal or immoral 

purpose It appears therefore from the decisions that in a case like the 

present, where sons claim against a purchaser of an ancestral estate under an 
execution against their father upon a debt contracted by him, it is necessary 
for the sons to prove that the debt was contracted for an immoral purpose, 
and it is not necessary for the creditors to show that there was a proper 
inquiry, or to prove that the money was borrowed in a case of necessity.” 
In the fifth case, in L.R., 16 I. A., p. 1, the father had executed a single 
bond for Rs. 2,000 upon which the creditor obtained a simple money 
decree and attached the whole joint zemindari interest. The son 
objected and asked to have his share excluded but failed, and the 
[104] sale went on and the whole estate was sold and purchased by the 
decree- holder. Then the son brought his suit, not denying that the whole 
had been sold but impeaching the debt which led to the sale, and asserting 
that the decree founded on it could not bind his interest. It was held 


that, failing to make out the grounds on which he brought bis suit, it had 
been rightly dismissed by the Court of first instance. In the unreported 
case, the question was whether the purchaser at a sale in execution of a 
decree against the father had purchased the entirety of the zamindari 
interest, and it was remarked, “ The question is whether the plaintiff, 
who is the son of the judgment-debtor, can set up his right as a co-sharer 
bo impeach a sale decreed against his father for the purpose of defraying 
the debts of his father and grandfather. He can only do so on condition 
that he shows the debts to have been contracted for immoral purposes, 

a,nd that issue has been found against him in this suit ; It is 

hardly possible to make it clear that all parties, judgment-ci editors, 
judgment-debtor, the plaintiff and his advisers and the Court itself con- 
sidered that the thing put up to sale was the entirety of the estate.” 

These rulings seem to me to have gone somewhat further than the 
former ones, and the outcome of the whole of this body of decisions 
appears to be this, that where a Hindu son is coming into Court to assail 
sither a mortgage made by his father or a decree passed against his 
father or a sale held or threatened in execution of such decree whether 
it be upon a mortgage security or in respect of a simple money debt— 
where there is nothing to show any limitation of the extent of interest 
sold or threatened with sale or charged in a security or dealt with 
by a decree, it rests upon him, if he seeks to escape from having his 
interests affected by the sale, to establish that the debt he desires to be 
exempted from paying was of such a character that he as the son of 
a Hindu would not be under a pious obligation to discharge it, or that his 
interests in the property were not covered by the mortgage or touched by 
the decree or affected by the sale certificate. Now in this case upon the 
showing of the learned Judge, there is no proof whatever that the mortgage 
ri05l debt of the 12th April 1884, was an immoral debt, that is to say, 
a debt which according to the Hindu Law the sons of a Hindu would not 
be under a pious obligation to discharge, or that anything less than the 
whole zamindari interest was mortgaged, or that the decree for related 
onlv to the father and uncle s share. It was alleged in the plaint that the 
debt was incurred for “ bad and immoral purposes, ” but there: is not a 
particle of proof of that, and the only suggestion appears to be that it was 
bad and immoral for one brother to pay another s debt. Adopting the 
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principles which their Lordships of the Privy Council have laid down, I 1890 
think that this suit instead of having been decreed should have been dis- Jan. 14 f 
missed, and I therefore decree the appeal with costs, and the suit of the 
plaintiffs will stand dismissed with costs. APPEL- 

MaHMOOD, J. — I am entirely of the same opinion. LATE 

Appeal dismissed. CIVIL, 



12 A. 103 = 10 A.W.N. (1890) 10. 

APPELLATE CIVIL. 
Before Mr. Justice Mahmood. 
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Sheogobind and another ( Plaintiffs ) v. Ablakhi and others 

(Defendants).'' [7th August, 1889.) 

Limitation Appeal— Act XV of 1877 ( Limitation Act), ss. 5,12 —“Time requisite for 
obtaining a copy of the decree appealed against 1 — Neglect of Court officials in 
issuing copies. 

A decree of a lower appellate Court was passed on the 26th March 1888, and 
an appeal therefrom was presented to the High Court on the 6ch July, or twelve 
days beyond the time allowed by art. 156, sch. ii of the Limitation Act {XV of 
1877). An application for a copy of the judgment under appeal was made by 
the appellants on the 2Sth M irch, and the 99th March was fixed by the office as 
the date when the estimate of the costs of suoh copy was to be delivered, and it 
was delivered on that day. The estimate was not complied with until the 5th 
April, when the appellants put in the necessary stamp paper according to the 
estimate. Upon the entry of the stamp paper no intimation was made by the 
office to the appellants as to when the copy would be ready for delivery. The 
copy was delivered on the 10th April. 

Held that under s. 12 of the Limitation Act the appellants were entitled to a 
deduction of the whole period between the 28ch March and the 10th April, and 
that, if this were not so, the appeal should be admitted under s. 5 of the Act. 

[106] The words in s. 12, “ the time requisite for obtaining a copy of the 
decree appealed against ** imply that the appellant is not to lose his right of 
appeal by reason of the neglect, of the offi iials who issue copies or who are required 
to give notice when such copies are ready. 

[R., 12 A. 461; 3 C.W.N, 55; 5 L.B.R. 15 (17).] 


THE fact of this case are stated in the judgment of Mahmood, J. 
Mr. Niblett , for the appellants. 

Pandit Sundar Lal t for the respondents. 


JUDGMENT. 


MAHMOOD, J. — Before I can dispose of this case finally, I consider it 
neoessary to remand the case, under s. 566 of the Civil Procedure Code, 
for clear findings upon certain points, but in order to explain them it is 
neoessary to state certain facts, upon which the following genealogical table 
throws light ; — 

Parmesbar Dat. 


Musamroat Bichi 
Conn »u bin*. dofend- 
and No Si, Mata 
Prasad 'son, defendant 
No. 4). 


I 

I 

Nararn 

(sou, defendant 
No. 2). 


I 

Mnsammat Ahlakhi 
(widow, defendant 
No. 1). 


• Second Aopeal No 996 of 1996, from the decree of W T. Martin, E*q.. Diatriot 
Judge of Miravpur, dated the 26th M»roh 1466. ra>d»fving the decree of Muashi Madbo 
Lai, Subordinate Judge of Miraapur, dated 9th November, 1897. 
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On the 21sfc May 1883, Musammat Ablakhi, defendant No. 1, for 
herself and as guardian of her minor son Narain, defendant No. 2, executed 
a hypothecation bond in favour of Sheo Gobind and Parsotam, plaintiffs- 
respondents, in respect of a grove and a house situate therein. The 
money due upon the bond was not paid, and the present suit was 
instituted by the plaintiffs on the 19th May, 1887, for recovery of money 
due upon the bond of the 21st May 1883, by enforcement of lien. 

In the suit Musammat Bachi, who has been found to be the concubine 
of the deceased Parmeshar Bat, was impleaded as defendant No. 3, and her 
son by Parmeshar Dat, namely, Mata Prasad, was impieaded as defendant 

No. 4. 

Both Musammat Bachi, and her son Mata Prasad resisted the 
suit upon the ground that they had been in proprietary possession 
adverse to the mortgagors [Musammat Ablakhi and Narain, defend- 
[107] ants Nos. 1 and 2, and that their rights were therefore not affected 

by the hypothecation of the 21st May, 1883. 

The Court of first instance decreed the claim as against Musammat 

Ablakhi, defendant No. 1, and Narain, defendant No. 2, but exempted the 
property and person of Musammat Bachi, defendant No, 3, and Mata 

Prasad, defendant No. 4. 

The plaintiffs appealed to the lower appellate Court, which has 
recorded a judgment which does not fully satisfy the specific requirements 
of s. 574 of the Civil Procedure Code. The effect, however, of the decree 
passed by that Court was to modify the first Court’s decree by 
exempting the house, but allowing the decree to be enforced against the 

grove • 

From the decree of the lower appellate Court Musammat Bachi, 

defendant No. 3, and Mata Prasad, defendant No. 4, have preferred this 

second appeal, and an inordinately large amount of tame ° f _J hlB c 0o “™ 
has been taken up in hearing the argument addressed to me by Mr. bund 
Lai in support of the preliminary objection to the effect that the appea 

was barred by limitation and could not therefore be hear . i f 

Before I proceed any further I wish to state exactly the line ot thought 
which induced the learned Pandit to devote so much time to the point 
which doos not appear to me too difficult to decide. T e argume 

learned Pandit proceeds upon the f °‘ lo ™ g o£ the i owe r appellate 

The case was decided by the learned juage oi u 

Court on the 26th March 1888. and the appeal was not t***”™* 

t i iQQQ fVino Diving an interval of 102 days, that is to say, twelve 

&S. b» « m of ..I, if o. 

t T- f f; V, Anf aDDlicable, and that thereunder the appellants 
° ^rd tn the ^exclusion of C “ the time requisite for obtaining a copy 

are entitled to the exclusion^ot " ^ ^ Pan(Jit [108] argU0S 

the defendants were fully entitled to ; but his argument rests upon these 

fa0tS Tbe application to obtain a copy of the judgment appoaled from was 

Vgg8 was 1 fixed bv the office as the date when the estimate as to the costs 
of such^copy were to be delivered. Tue estimate was so delivered on that 

Clay ' It is admitted that the estimate so delivered was not complied with 
immediately ; but.what did actually happen wasj that.jon the_5th Apn . 

ftIR 



SHEOGOBIND V . ABIiAKHI 


12 All. 109 


*1.1 

1888 , the defendants-appellants put in the stamp paper requisite accord- 
ing to the estimate for copies which they had applied for so long before 
as the 28th March 1888. Upon the entry of the stamp papers no kind of 
intimation was given to the defendants-appellants as to the period when 
the copy would be ready for delivery to the appellants who had app led 
for it so long before as the 28th March 1888, but as a matter of fact the 

copy was delivered on the 10th April 1888. . , 

Mr Sunclar Lai in the long and elaborate argument which he has 

addressed to me has argued that although if the period between the 28th 
March and the 10th April 1888 is to be excluded the appeal is within 
limitation, yet out of this period I must deduct the period between the 
29th March 1888 and the 5th April 1888, that is to say, the period when 
the estimate was given and the period when the stamp paper was filed, 
and the learned pleader contends that even under the circumstances of this 
case this period was not necessary, and that even the provisions of s. 5 of 
the Limitation Act which enable the appellate Court to entertain an ap- 
peal are inapplicable to the present case. . ,. 

I have listened to the argument in support of the preliminary objec- 
tion with much interest, and I may say with sufficient patience, but 1 

have no doubt that the argument has no force. . 

The whole of the argument addressed to me relates to the inter- 
pretation of some English words, namely, the words the time requisite 
for obtaining a copy of the decree appealed against U09J as they 
occur in the second paragraph of s. 12. I have no doubt that the 
word “ requisite ” makes it possible for the appellant to require its mean- 
ing to be such that he should not lose the right of appeal either by 
reason of the neglect of the officials who issue copies or those who are 
required to give notice when such copies are ready. The word requisite 
as it occurs in the section, in my opinion, includes under the circum- 
stances of the case the whole period intervening between the 28th March 
1888 when the application for copy was made, and the luth April looo, 
when it was actually delivered. I say so because in this case no aate 
was fixed by the officers of the Court below either as to the date when the 
copy would be ready or as to the date when it would be delivered ; and 

the copy itself was not delivered until the 10th April 1888. 

But there is quite another aspect of the matter, and it relates to the 

interpretation of s. 5 of the Limitation Act. XV of 1877. 

It is not for me to lay down any rule whioh will be binding upon the 
other Judges of this Court, but it is within my powers to say that in this 
case ample reasons exist, even if my views as to the interpretation of 
^2 do not meet with their approval, to require the exercise of the dis- 
cretionary powers conferred by s. 5 of the enactment. 

The preliminary objection as to the appeal being barred by limitation 

being thus disallowed, I have to hear the case upon the merits and explain 
the order which I should make. 

In dealing with the case in this manner I do not think any satis- 
factory judgment can be delivered by me without clear findings upon the 

following points : — 

(1) When did Parmeshar Dat die? 

(2) For what length of time have the defendants been in possession 
of the house aud grove in suit ? 

(3) What has been the nature of such possession as to its being 
adverse or otherwise to Musammat Ablakhi and Narain who are mort- 
gagors to the plaintifts-reapondents 7 
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C 0] I wish to add that it was at the express request of Mr. Niblett 
or the appellants that the case has been heard without any one being 
impleaded as party-respondent representing the deceased Parsotam, as 
stated in my order of to-day. The proceedings therefore will not affect 
the heirs, if any, of the deceased respondent Parsotam. 

I remand the case under s. 566 of the Civil Procedure Code to the 
lower appellate Court for clear fiuding 3 upon the above points, and upon 
receipt of the findings ten days will be allowed to the parties for objections 
un ers. 567 of the Code. Issues remitted. 


12 A. 110 = 10 A.W.N. (1890) 31. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice , and Mr. Justice Brodhurst. 


Ibn Husain and another ( Plaintiffs ) v. Ramdai and others 

v. {Defendants). [8th November, 1889. J 

Contribution , suit for — Joinder of parties— Joinder of causes of action — limitation 

Charge — Act XV of 1877 (Limitation Act) sch.ii, Noz. 99. lio, 132, 

Where the owner of two villages sold under a decree obtained upon a mortgage 
cla ms contribution proportionately against the owners of the other properties 
included in the mortgage, and does not claim from them all collectively one lump 
sum as contribution, he may join all the contributors in one suit, and is not 
bound to bring separate suits for contribution against the separate owners. Bira 
Chand v. Abdal (1), distinguished. Rujaput Rai v. Mahomed Ali Khan (2), 
Tevasi Telvar v. Palani Audi Telvar (3) Khema Delia v. Kamola Kant Bukhshee 
(4) and Eglinton v. Koyiashnath Mozoovidar (5), referred to. 

He may also bring a single suit in respect of the two sales, and is not bound 
to bring a separate suit in respect of each sale. 

The owners of the other villages included in the mortgage are liable to contri- 
bution ; and the owner of the property sold is entitled to a charge on those other 
villages in respect of the several amounts to be contributed, and the suit for con* 
tribution is governed by limitation provided by art. 132 and not by that provided 
by art. 99 or art. 120 of sch. ti of the limitation Act (XV of 1877) and must be 
instituted within twelve years from the date of confirmation of the sale. Ram 
Dutt Singh v. Horakh Narain Singh (6), and Pancham Singh v. Ali Ahmad (7) 
referred to. 

[R., 26 A. 407 (444) = A.W.N. (1904) 74; 3L A. 65 (67) = A.W.N. (1908) 289 = 6 A L. 
J. 2 = 5 M.L.T. 46; 26 B. 379 (385); 26 M. 666=13 M.L.J. 83 (F.B.); 1 a. 
L.J. 276 ; 9 O.C. 259 (B) ; D., 24 M. 96 (108) ; 16 C.L.J. 148 (151) J 

[in] THE facts of this case were as follows : — 

The plaintiff No. 1, Saiyid Ibn Hasan, was the purchaser of two 
villages, mauza Basanta and mauza Tanda Mahideswala, at sales in 
execution of decrees against one Kadir Ali Khan. The sales were confir- 
med in May 1874. The plaintiff No. 2, Saiyid Wilayat Ali Khan, claimed 
by purchase from Saiyid Ibn Hasan. 

At the time when the sales were held, the two villages had been 
hypothecated, with twenty- nine others, under deeds of simple mortgage 
dated respectively the 12th December, 1867, and the 28th April, 1673, and 
executed by Kadir Ali Khan and his wife Urnrao Begam iu favour of the 
defendant No. 1, Raja Sheoraj Singh. The mortgagee sued upon these 

* First Appeal No. 207 of 1887 from ademee of Mucshi Zain-ul abdin, Subordi- 
nate Judge of Moradabad, dated the 15th August 1887. 

(1\ 1 A. 455. (2) 5 N.W.P, 215. (3) 3 M H O.R. 187. 

(4) 10 B L.R. 269, Note. (6)W R. 1S64 p. 303. (6) 6 C. 549. (7) 4 A. 6&. 
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deeds, and on the 13th November 1873 he obtained two decrees, in which 
the sale of thirty-one villages, including Basanta and Tanda Mabideswala, 
was directed. The amount due under these decrees was, in all, 
Es. 67,064 6-9. 

On the 20th June, 1874, the decree-holder brought to sale the villages 
Basanta and Tanda Mahideswala in execution of one of his decrees, and 
the sales were confirmed on the 5th August, 1874. The former village was 
sold for Bs. 9,500 and the latter for Bs, 1,6000, the total amount realized 
by the sale being thus Bs. 25.500. 

The present suit was instituted by the plaintiffs on the 2 1st June 1886 
in the Court of the Subordinate Judge of Moradabad. In it they claimed 
contribution from the owners (twelve in number) of the other twenty-nine 
villages included in the mortgage, and which the decree had directed to be 
sold. The claim was not for one lump sum claimed generally as contri- 
bution from all the defendants collectively, but a document annexed to 
the plaint specified, in regard to each of the twenty-nine villages owned 
by the defendants, the proportion of contribution claimed by the plaintiffs 
in respect thereof. 

The defendants pleaded, inter alia , that the suit was barred by limi- 
tation, and was bad for misjoinder. On the first point the Subordinate 
Judge decided in favour of the plaintiffs, holding that the suit [112] was 
governed by art. 132 and not by art. 99 of sch, ii, of the Limitation Act 
(XV of 1877), and, having been brought within twelve years from the 5th 
August 1874, the date of the confirmation of the sales of Basanta and Tanda 
Mahideswala in execution, was within time. In regard to the second point 
the Subordinate Judge held that the suit was bad for misjoinder. After 
referring to the case of Hira Chand v. Abdal (1), as authority for the pro- 
position that a separate suit should have been brought against each of the 
owners of the twenty-nine villages, the Subordinate Judge continued : — 

“ Now the present suit has been brought seeking collectively 
for contribution in respect of several villages from a number of defen- 
dants, though the cause of action against each of the defendants 
was altogether separate, and the defences made bv most of the defendants 
are such that they have no connection with those made by some of 
the others. Such a procedure cannot in any way be held to be proper. It 
is to be observed that the villages Basanta aud Tanda Mahideswala were 
sold in separate lots that is, each village was sold separately, and the sale 

certificate was also obtained separately In short the cause 

of action as against all the defendants was not at all one, aud yet the plain- 
tiffs seek adjudication of their case against all of them. In my opinion by 
reason of the causes of aotiou being different, the claim of the plaintiffs, 
as brought against all the defendants cannot he heard and tried, and as my 
finding on the second issue is that the plaintiffs’ claim as brought, should be 
dismissed for misjoinder aud multifariousness, it is not necessary, I think 
to express any opinion regarding the other issues.’’ 

From this decree the plaintiff's appealed to the High Court. 

Pandit Sundar Lai, for the appellants. 

Babu Jogindro Nath Chaudhri , Babu Uatan Chand and Mir Zahur 
Husain, for the respondents. 
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JUDGMENT. 

Edge, C.J., and BRODHURST, J.— This was a suit for contribution, 
in which the plaintiffs claimed contribution proportionately from the 

(1; 1 A. *65. 
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defendants, and not one lump sum as against all. It arose out of a sale 
of two villages. The two villages were sold on the [113] same day, but 
the sales were confirmed on different dates. The sales were confirmed 
within twelve years before this suit. Those villages and others were sold 
under a decree obtained on a mortgage. Those two villages and the villages 
which are alleged to be the property of the defendants were hypothecated 
by that mortgage. The Subordinate Judge dismissed the suit on the ground 
of misjoinder, but found in favour of the plaintiffs on the question of limi- 
tation. In dealing with the question of misjoinder, anything that we may 
say must not prejudice the hearing of the suit. For present purposes we 
only assume that the facts are correctly stated in the plaint. It is said 
that there was misjoinder in two respects, namely, that the sales of the 
two villages being distinct sales gave rise to two separate and distinct 
causes of action, and that even in respect of either of the sales the plain- 
tiffs were bound to sue in a separate action the separate owners of the 
other villages. 

To deal with the last objection first, we have seen no authority for 
the proposition that the owner of the village sold under a decree obtained 
under a mortgage must bring separate suits for contribution against 
separate owners of the other properties included in the mortgage. 
The Subordinate Judge relied on a judgment of this Court in the 
case of Mira Chand v. Abdal (l). That case has been misunderstood 
by the Subordinate Judge. What was decided there was that the 
purchaser of a share in a mortgaged estate who had paid off the 
whole of the mortgaged debt in order to save the estate from foreclosure, 
could not claim from the other mortgagors collectively one lump sum as 
contribution. The other mortgagors would not be liable for the lump 
sum. They would respectively be only liable proportionately. We have 
been referred to three cases in support of this view, that all the contribu- 
tors may be joined in one suit. In the case of Rujaput Rai v. Mahomed 
Ali Khan (2) this Court held that on the ground of convenience all con- 
tributors might be made parties to the suit. The case of Tavasi Telavar 
v. Palani Audi Telavar (3), the case of Khema Debai v. Kumola Kant 
Bukhsliee (4) and the case of Eglinton v. Koylashnath [114] Mozoomdar 
(5) are authorities to show that persons liable to contribute may all be 
joined in one suit. A similar view was taken by this Court in the case of 
Musammat Bachcha Kuari v. Bhory Ishicr Singh, E. A. No. 22 of 1888. 

As to the second point, it appears to us that under the circumstances 
of this case, common sense points to the course adopted by the plaintiffs 
being the right one, and that they were not liable to have the suit 
dismissed for misjoinder on either of the grounds contended for before us. 

If two separate suits had been brought, the defendants in one suit would 
also have been defendants in the other, and the same questions in the 
settlement of accounts would have to be considered in each suit. So far 
we are of opinion that the appeal should succeed. 

Mr. Jogindro Nath , who appears for some of the respondents, has, 
under s 56i of the Code of Civil Procedure, attempted to support the 
decree ou a ground decided against his client in the Court below; that is 
to say, he has contended that art. 99 or art, 120 and not art. 132 of the 
second schedule of the Limitation Act applies to this case. 


(3) 3 M-EC O.R..187-- - 
(5) W. R. 1931, p. 303. 



(1) 1_A. .455, (2-UN.W-F.H.G.R. 

(4) 10 B.L.R. 259, Note. 
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It is quite clear that art. 99 does not apply ; this is nob a case where 
a person has paid money due under a joiut decree, nor is it a suit by a 
sharer in a joint estate suing for contribution for revenue paid by him. 
If art. 132 applies, art. 120 cannot. In our opinion the other villages 
were liable for contribution in this case, and liable so as to bring this case 
within art. 132. The case of Ram Butt Singh v. Horakh Narain Singh (j) 
is an authority to show that in such a case as this art. 132 would apply. 
The case of Pancham Singh v. Ali Ahmad (2) goes to show that the 
owners of these two villages would be entitled to a charge on the other 
villages in respect of the several amounts to be contributed. This case is 
one which we think is provided for by art. 132. We disallow the 
objections without costs, and allow the appeal. Costs of this appeal 
L119] to abide the result. We remand the case under s. 562 of the Code 
of Civil Procedure. Cause remanded. 


12 A. 115 = 10 A.W.N. (1890) 32. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt ., Chief Justice , and Mr. Justice Tyrrell. 
TEYEN ( Defendant ) v. Ram La l {Plaintiff) r [31st January, 1890.] 

Judicial officers , liability of— Act XV HI of l<50— Judicial act within the limits of the 
officer's jurisdiction— Such act protected though done erroneously , illegally or not 
in good faith — “ Jurisdiction 

Under Act XVIII of 1850, -where an act done or ordered to be done by a judicial 
officer in the discharge of his judicial duties is within the limits of his jurisdic- 
tion, be is protected whether or not he has 3 dJscharged those duties erroneously, 
irregularly or even illegally or without believir g in good faith tbat he bad 
jurisdiction to do the act complained of. Where the act done or ordered to be 
done in the discharge oi judicial duties is without the limits of the officer’s 
jurisdiction, he is protected if, at the time of doing or ordering it, he in good 
faith believed himself to have jurisdiction to do or order it. 

The word “jurisdiction” is used in Act XVIII of 1850 in the sense in which 
it was used by the Privy Council in Calder v. Ilalhet i3). It means authority or 
power to act in a matter, and Dot authority or power to do aD act in a particular 
manner or form. A judicial officer who iu the discharge of his judicial duties 
issues a warrant which he has authority to issue, though the particular form or 
manner in which ho issues it is contrary to law, acts vvithiu and not without the 
limits of his jurisdiction in this sense. 

Where a Magistrate of the first class having sentenced an accused person to 
three years’ rigorous imprisonment and Rs. 500 fine under ss. S<9 aud 411 of the 
Penal Code, and having issued a warrant purporting to act under s. 386 of the 
Criminal Procedure Code, for the levy of the fine by distress and sale of cattle 
belonging to the accused, sold such cattle before the date fixed for the sale, and 
in contravention of Form 37, schedule V and s. 554 of the Code, and Form D in 
Chapter V of the Circular Orders of the High Court,— held that he was actiDg in 
the discharge of his judicial duty within his jurisdiction as a Magistrate of the 
first class ; that, under such circumstances, it was immaterial that he did not in 
good faith believe himself to have jurisdiction to sell the property in the manner 
he did; and that the fact that ho acted with gross and culpable irregularity did 
uot deprive him of the protection afforded by Act XVIII of 1850. 

[DUa. — 10 M.L.J, 232 (234) ; R.— 59 P.W.R. (1903).] 

[116] The faots of this case were as follows : — 

• Second Appoal No. 305 of 1838, from a decree of W. Pleonerhasset Esq , District 
Judge of Oawupore, dated the 2u 1 February 1833, reversing a decree of Munshi 
Kulwant Pra 9 *d, Subordinate Judge of Oawapore, dated the 2nd March 1S87. 

(1) 6 0. 549. (2) 4 A. 58. 18). 2 M.I.A. 293. 
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The defendant, Mr. L. W. Teyen, was a Deputy Magistrate at Fateh - 
pur, and on the 14th May, 1885, he convicted the plaintiff Ram Lai, a 
zemmdar of the same district, of offences punishable under ss. 379 and 
411 or the Penal Code, and sentenced him to three years' rigorous impri- 
sonment and Rs. 500 fine. On anneal the conviction and sentence were 
set aside by the Sessions Judge of Cawnpore on the 3rd July, 1885. 

• ^kh May, 1885, the defendant caused a notification to be 

issued for the sale of certain moveable property belonging to the plaintiff, 
in realization of the fine. This notification was not in the form pres- 
cribed by schedule V, No. XXXVII of the Criminal Procedure Code, with 
lefeience to s. 386 of the same Code. It was in the following terms : — 
As the following moveable property belonging to Ram Lai Thakur 
has been attached in default of payment of Rs. 500 fine, through the 
police of Fatehpur and brought to this tahsil for sale, this notification, 
giving ten days, is issued ; and it is notified that if the fine is not paid 
within the period fixed herein, the attached property shall be sold at this 
tahsil, on Tuesday, the 26th May, 1885. Any person who has any ob- 
jection to the sale of the attached property must file it in Court within 
the period specified in this notification.” 

Appended to this notification was a list of the property to be sold. 
It consisted principally of two mares, two buffaloes, five bullocks and a 
cow with calf. 

On the 19th and 20th May 1885 and at bis Court at Fatehpur ( i.e ., 
at a time and place other than those specified in the notification), the de- 
fendant had the property put up for sale by auction, and the sale realized 
Rs. 360-0-3. 

On the 9th April, 1886, the plaintiff instituted the present suit 
in the Court of the Subordinate Judge of Cawnpore. The plaint alleged 
that the defendant in selling property before the date fixed in the notifi- 
cation had acted maliciously and in bad faith, illegally, [l 17] and without 
jurisdiction, and that in consequence of such action intending purchasers 
were unable to be present at the sale, and the loss thereby occasioned 
to th6 plaintiff was Rs. 1,500. The claim was for damages of this 
amount. 

The defendant pleaded, intei' alia, “that whatever action he took in the 
case of Queen-Empress v. Ram Lai, charged under ss. 379 and 411 of the 
Indian Penal Code, was taken by him in good faith, and according to the 
best of his judgment and ability,” and “ that the sale of the defendant’s 
moveable property was conducted under s. 386 of the Criminal Procedure 
Code, and as the property consisted of live-stock, it became necessary to 
sell it sooner, so as to avoid the cost of their maintenance.” 

The Court of first instance dismissed the claim on the ground that the 
suit was barred by Act XVIII of 1850, the acts complained of having been 
done by the defendant in the discharge of his judicial duty, and, though 
irregular and improper, not beyond his jurisdiction. The Court, however, 
did not allow costs to the defendant. 

From the decree of the Subordinate Judge, the plaintiff appealed to 
the District Judge of Cawnpore. The material portion of the Judge’s 
judgment was as follows: — 

The property was sold in disregard of s. 554 of the Criminal Proce- 
dure Code, and of Form 37, Schedule V of the Code ; also in disregard of 
Form D, Chapter V, Criminal Circulars of the High Court, having the 
force of law under s. 553 of the Criminal Procedure Code. 
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No time was allowed for the plaintiff to pay in the fine inflicted on 
him, nor were the time and place of sale notified to purchasers. It is 
contended for the defendant that s. 386 of the Criminal Procedure Code 
invests the defendant with jurisdiction to sell, and that the other provi- 
sions of the Code are mere subsidiary matters, and the neglect of them 
merely an irregularity not affecting jurisdiction. I cannot adopt this view. 
The conditions materially affect the position of the convicted person and 
the price of the goods sold. The defendant, in selling the plaintiff’s pro- 
perty, was bound to [118] fulfil all material conditions of the law which 
gave him the power to sell. 

“ I find that the defendant had no jurisdiction to sell the plaintiff’s 
property in the manner he did. It remains to enquire whether the defend- 
dant in good faith believed himself to have power to sell the property as he 
did. He does not plead ignorance of the law, but he urges that the animals 
had to be sold as soon as possible in order to avoid the costs of their 
maintenance. No authority is quoted justifying Buch a procedure. It is 
not shown that this is the usual procedure. On the contrary, there is 
evidence that proclamations for sale issue as a matter of course in the 
Fatehpur district. It is in evidence that the tahBildar obtained sanction 
from Mr. Teyen for the issue of a proclamation, and actually issued 
one, naming the tahsil as the place of sale of this property, and that 
subsequently Mr. Teyen sent for the property, and sold it at once at his 
own kachahri. The plaintiff’s pleader has deposed that he gave a peti- 
tion asking for time to pay the fine up to the date fixed for sale, that 
the defendant was unwilling to receive it, that he, the pleader, placed 
it on the table and left. That petition is not now forthcoming. I see 
no reason to doubt this evidence, and it should have drawn the defendant's 
attention to the law and facts regarding the sale. There is evidence 
produced to show that one Thakur Prasad, an Honorary Magistrate, 
and the police, are hostile to the plaintiff, that the defendant had probably 
been biassed against the plaintiff, by private information from these 
persons, that the defendant showed animus against the plaintiff in con- 
versation with his friends, that he disclosed an opinion unfavourable to 
the plaintiff’s case before any evidence had been taken, that he expressed 
displeasure at one of the witnesses supporting the plaintiff and assisting 
him. 

“ It may be that the defendant believed the plaintiff to be a person 
of bad character, but if he did so, it was still his duty to take care 
that the plaintiff was in no way prejudiced by this opinion in any 
case coming hefore him, and in such a case the defendant should 
have been more than usually careful to comply with the conditions 
of the law. The defendant has not used due care and attention in 
[119] this matter, and I find that he did not in good faith believe himself 
to have jurisdiction to sell the plaintiff’s property in the manner be did. On * 
the question of damages, the average price of the grey mare is stated to be 
Rs. 500, of the bay mare Rs 450, of the bullocks Rs. 170 or Rs. 200 per 
pair, of the bullock Rs. 70, of the buffaloes Rs. 53 and Rs 45, and of the 
cow Rs. 45. The entire property sold for Rs. 360-0-3. I assess damages 
at Rs. 1,200. 

“ The decree of the lower Court is reversed, and Rs. 1.200 is decreed 
in the appellant’s favour, with costs of both Courts.” 

The defendant appealed to the High Court. 

Mr. J. E. Howard and Mr. Dwarka Noth Banerji . for the appellant 
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Mr. W.M. Colvin, Mr. A.H.S. Reid , and Pandifc Bishambhar Nath, for 
the respondent. 

JUDGMENT. 

Edge, C.J., and TYRRELL, J. — The suit out of which this second 
appeal arose was brought by Thakur Bam Lai against L. W. Teyen, a 
Magistrate of the first class, to recover damages for the sale by the defen- 
dant of two mares, five bullocks, one cow with calf, and two buffaloes, the 
property of the plaintiff, on the allegation that the defendant had, in bad 
faith and maliciously and without any sufficient cause, illegally and 
without authority sold the property in question before the date fixed for 
the sale, by reason whereof the plaintiff had suffered the damages claimed. 

The defendant pleaded that he, when acting as a Deputy Magistrate 
in the Eatehpur district, had sentenced the plaintiff to three years’ rigorous 
imprisonment and a fine of Rs. 500, under ss. 379 and 411 of the Indian 
Penal Code, which conviction and sentence he admitted had been set 
aside by the Sessions Judge of Cawnpore. The defendant also, amongst 
other things, alleged that such action as he had taken in the matter was 
taken in good faith by him and acccording to the best of his judgment and 
ability ; that the sale was conducted under s. 386 of the Code of Criminal 
Procedure ; and that it became necessary to sell the animals earlier than 
the date fixed [l20] for the sale so as to avoid the costs of their main- 
tenance ; and relied upon Act XVIII of 1850. 

The then Subordinate Judge of Cawnpore, being of opinion that Act 
XVIII of 1850 was a bar to the suit, by his decree dismissed the suit, but 
without costs. 

From that decree the plaintiff appealed. On appeal the then Judge 
of Cawnpore found that the defendant had no jurisdiction to sell the 
plaintiff’s property in the manner in which he had sold it ; that the defen- 
dant had not used due care and attention in the matter, and did not in 
good faith believe himself to have jurisdiction to sell the plaintiff s 

property in the manner in which, he had sold it. . 

The Judge of Cawnpore allowed the appeal, and assessing the dam- 
ages at Rs. 1,200, gave the plaintiff a decree for Rs. 1,200 with costs of 

both Courts. 

From that decree this second appeal has been brought. 

The Judge of Cawnpore and the Subordinate Judge differed aB to the 

construction of Act XVIII of 1850. 

Act XVIII of 1850 is as follows - 

“ An Act for the protection of Judicial Officers. . . 

“ For the greater protection of Magistrates and others acting judicially . 

“ It is enacted as follows : ~ , 

“ t Tndee Magistrate, Justice of the Peace, Collector or other 

person acting judicially, shall be liable to be sued in any Civil Court for 
anv act done or ordered to be done by him in the discharge of his judicial 
duty, whether or not within the limits of his jurisdiction : provided that 
he at the time, in good faith, believed himself to have jurisdiction to do or 
order the act complained of ; and no officer of any Court or other person 
bound to execute the lawful warrants or orders of any such Judge, 
Magistrate, Justice of the Peace, Collector or other person acting judicially, 
shall be liable to be sued in any Civil Court for the execution of any warrant 
[121] or order, which he would be bound to execute, if within the jurisdic- 
tion of the person issuing the same.” 

826 



nj TEYEN V. BAM LAL 12 All. 122 

The Judge of Cawnpore considered that inasmuch as the sale was not 
in conformity with Form 37, schedule V, and s. 554 of the Code of Crimi- 
nal Procedure, and Form D in Chapter V of the Circular Orders of this 
Court, the acts complained of were not done or ordered to be done within 
the limits of the defendant's jurisdiction as a Magistrate of the first class. 
In other words, the Judge of Cawnpore considered that an act done or 
ordered to be done by a Magistrate in the discharge of his judicial duty 
could not be treated as done or ordered bo be done by him within the limits 
of his jurisdiction, if in doing such act or ordering it to be done he did 
not comply with the provisions of the law, which required that the act 
should be done in a particular manner. 

If that construction of the Act is correct, this appeal must, on the 
finding of fact of the Judge of Cawnpore, that the defendant did not in 
good faith believe that he had jurisdiction to sell the plaintiff's property 
in the manner in which he sold it, be dismissed. If, on the other hand, 
that construction of the Act be not correct, that finding of fact is immate- 
rial, as there can be no doubt that in sentencing the plaintiff to imprison- 
ment and fine of Rs. 500, and in issuing his warrant for the levy of the 
amount by distress or sale of the moveable property belonging to the 
plaintiff, the defendant was acting in the discharge of his judicial duties 
as a Magistrate of the first class, whether or not he discharged those duties 
irregularly or even illegally. 

Mr. Banerji for the appellant referred us to s. 386 of the Code of 
Criminal Procedure and the cases of Meghrof v. Zakir Husain (l), Galder 
v. Halket (2), The Collector of Hooghly v. Tarak Nath Mukhopadhya (3), 
Fray v. Blackburn (41, Dhan Singh v. Basant Singh (5) and Maxwell, 
pp. 67 and 385, ^ 

Mr. Reid and Pandit Bishambhar Nath for the respondent referred 
us to the cases of Queen v. Shahon (6), Ammiappa Mudali [122J v. 
Mahomed Mustafa Sahib (7), Ashburner v. Keshav Valad Tuku Patil (8), 
and Collector of Sea ustoms , Madi'as t v. Punniar Chithambaram (9). 

It was at first contended tnat the Judge of Cawnpore having found 
that the defendant did not in good faith believe himself to have 
jurisdiction, it was immaterial whether the act done or ordered to be done 
was “ within the limits of his jurisdiction.” That contention was 
properly abandoned on its beiDg pointed out to counsel that such a reading 
of the Aot would lead to the inference that a Judge or Magistrate would 
be liable to be sued for an act done by him in the discharge of his judicial 
duties, although the law imposed upon him the duty of doing such act, 
and suoh act was done in strict conformity with the law if at the time of 
doing the act he did not bona fide believe that he had jurisdiction to do 
or order the act complained of, and would make the protection which the 
Aot was intended to afford to Judges, Magistrates and others acting in 
the discharge of judicial duties depend in all cases on the ignorance of the 
Judge or Magistrate or other person of the law, and not upon his having 
acted in conformity with the law. 

In construing the Aot, the first principle of construction must, if the 
Aot is susceptible of it, be observed, and the same meaning be applied to 
the term ** jurisdiction ” wherever it occurs. 

What is the meaning of that term where it first ooours ? The Aot 
was passed “ for the g r eater prot ection of Magistrates and others acti ng 

(I) 1 A. 280. (2) 2 M. I A., 293. (3) 7 B L.R. 449. 

(4) 3 B. & S. 676. !(6) 8 A. 619. (6) 11 W.R. Cr. 19. 

(7) 2 M. H. O. R. 443. (8) 4 B. H. 0. R.A.C. 15Ck (9) 1 M. 89. 
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judicially, and is entitled An Act for the protection of Judicial Officers.” 
There could have been no necessity to pass an Act to protect a Judge, 
Magistrate or other person who in the discharge of his judicial duties 
acted as the law required him to act and in conformity with the law. The 
law could nob make a judicial officer liable to a suit for acting in confor- 
mity with the law. Prior to Act XVIII of 1850, the Acts which afforded 
protection to judicial officers in India were, so far as we are aware, the 13 
Geo. [123] III, c. 63, and the 21 Geo. Ill, c. 70. S. 24 of the 21 Geo. 
Ill, c. 70, is as follows : — 

And whereas it is reasonable to render the provincial Magistrates, 
as well Natives as British subjects, more safe in the execution of their 
office, be it enacted : That no action for wrong or injury shall lie in the 
Supreme Court against any person whatsoever exercising a judicial office 
in the country Courts for any judgment, decree or order of the said Court, 
nor against any person for any act done by or in virtue of the order of the 
said Court.” 


In 1839 the Judicial Committee of the Privv Council in the case of 
Calder v. Halket (1) judicially interpreted that section. The Judicial 
Committee considered that the object of that section was to protect 
Judges of the Native Courts from actions for things done within their 
jurisdiction, though erroneously or irregularly done, leaving them liable 
for things done wholly without jurisdiction. It is obvious that in using 
the term “ jurisdiction ” in that case the Judicial Committee did not use 
it in the sense of authority or power to do an act in a particular manner, 
but in the sense of authority or power to act in the matter. Act XVIII, 
of 1850 not only protected judicial officers from suits for acts done or 
ordered to be done by them in the discharge of judicial duties within the 
limits of their jurisdiction, but extended the protection which had to that 
extent according to the Judicial Committee of the Privy Council in Calder 
v. Halket (1), been afforded to them by s. 24 of the 21 Geo. Ill, c. 70, by 
further protecting them from suits for acts done or ordered to be done by 
them in the discharge of judicial duties, without the limits of their juris- 
diction, provided that in such last case the officer at the time of doing 
the act or ordering it to be done in good faith believed himself to have 
jurisdiction to do or order the act complained of. 

We presume that the Legislature in passing Act XVIII of 1850 had 
in mind the decision of the Privy Council in Calder v . Halket (1) and 
intentionally used the term “ jurisdiction ” in the sense in which it had 
been used by their Lordships of the Privy Council in that case. 

[124] The concluding portion of Act XVIII of 1650 leads us also to 
that conclusion. If the term “ jurisdiction” in that concluding paragraph 
were to be construed as meaning authority or power to issue the warrant 
in the particular matter and in the particular manner or form in which it 
was issued, the officer or person executing the warrant would under the 
section obtain no greater protection than the law, without the aid of 
Act XVIII of 1850, already afforded him, the protection being extended 
only to an “ officer of any Court or other person bound to execute the law- 
ful warrant,” &c. The protection to such officer or person afforded by the 
section was not against suits for executing lawful warrants or orders, but 
against suits for executing warrants or orders, which were not lawful, 
provided that such warrant or order was issued by a judicial officer in a 


(1) 2 M. I. A. 293. 
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: matter within his jurisdiction, and not merely in a matter in whioh 
snoh judioial officer bad authority or power to issue the particular warrant. 

‘ This Court, in the case of Meghraj v. Zakir Husain (1) in considering 
Act XVIII of 1850, decided that no person acting judicially was liable to 
* be sued for an act done or ordered to be done by him in the discharge of 

his judicial duty' within the limits of his jurisdiction, and that in such 
a case the question of good faith did not arise. That, so far as we are 
aware, was the only case prior to that now under consideration in which 
this Court has had to construe Act XVIII of 1850. 

In the case of Collector of Sea Customs, Madras v. Punniar Chitham ♦ 
baram (2) the defendant appellant, who was Collector of Sea Customs at 
Madras, professing to act under s. 24 of Act VI of 1863, imposed a fine 
upon the plaintiff, over whom he had no jurisdiction, and seized the pro- 
perty of the plaintiff with a view to realizing the fine. The Collector was 
held not to have been protected by Act XVIII of 1850, beoause he had no 
bond fide belief that he had jurisdiction. The judgment of Sir Walter 
Morgan, C.J., in that case is instructive on the point under consideration 
here. We extract two passages from that judgment as showing, as 
[128] we understand that judgment, that Sir Walter Morgan construed 
Act XVIII of 1850 as we construe it. Those passages are as follows : — 

“The illegal imposition and levy of the fine is the alleged cause of 
action. There is no allegation in the plaint, except incidentally in the 
prayer for relief, that the Collector acted maliciously and without reason- 
able or probable cause. With reference to this, the first and fourth 
issues were apparently framed to raise the question whether the Collector, 
unless shown to be actuated by corrupt and malicious motives, was liable 
to suit. These issues were, on the assumption that the Collector aoted 
judicially, properly regarded by the Court below as immaterial. His act 
being in its nature judioial, if we assume in his favour that he aoted within 
his jurisdiction, this would not, in my judgment, render him liable to 
suit even though the act was done maliciously. If, on the other hand, he 
acted without jurisdiction his liability would depend, not on whether the 
act was malicious and without reasonable and probable cause, but on 
whether it was within the protection of Act XVIII of 1850. 

“ The bona fide belief which this Act of 1850 requires in those whom 
it protects from liability to suit in respect of aots done without jurisdiction, 
is of a different kind. A belief based on no probable or plausible grounds 
and arrived at inconsiderately and without due inquiry cannot be 
considered a belief in good faith within the meaning of the Act, which has 
been construed in several oases to require reasonable care and attention in 
the performance of his official duty on the part of him who does or orders 
the act complained of. It is difficult to suppose that the appellant in his 
proceedings oould have given due consideration to the extent of his powers 
or endeavoured to inform himself on the subject. Certainly we cannot 
infer that he did so merely from the fact that his acts were fully known 
to the Government Solicitor, and at a later period to his offioial superiors. 

“ Each case of this sort must no doubt be treated on its own circum- 
stances. But we are bound, I think, to hold according to [t26] the 
received construction of the Act that the error, whether it be one of law 
or of fact, must, to be protected or exaused, be shown to rest on some 
foundation of reason.” 
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In the case of The Collector of Hooghly v» Tarak Nath Mukhopadhya 

(1) the plaintiff sued a Magistrate for damages occasioned to him by the 
cutting of his band at the Magistrate’s order. The Sigh Court at 
Calcutta held that the Magistrate was acting judicially and with jurisdiction 
(though under the circumstance carelessly and irregularly), and was there- 
fore protected by Act XVIII of 1850 from the action for damages. The 
judgment in that case is a long one, and we need refer only to the 
following passages in the judgment which are to be found at pp. 484-5 of 
the report : — 

“Although we consider it clear that the procedure prescribed by Chapter 
XX was observed as little as it could well be by anybody acting under 
that chapter at all, still, as the Deputy Magistrate did, as the lower 
appellate Court finds he did, in fact act under Chapter XX and did call 
upon the plaintiff to show cause, and did hold a sort of inquiry (however 
irregular), through the police, we do not think we can say that the Deputy 
Magistrate was nob proceeding judicially. We think he was proceeding 
judicially, though carelessly and irregularly. 

“Then was the cutting of band an act within his jurisdiction ? We 
take it for granted that it was, if he had proceeded regularly under 
Chapter XX. Bub does the irregularity or incompleteness of this pro- 
cedure so affect the matter that the jurisdiction did not attach ? For the 
same reasons which induce us to hold that the proceeding was a judicial 
proceeding though irregular, we hold that the Deputy Magistrate was 
acting with jurisdiction. As the Deputy Magistrate, acbing'on the report 
of the overseer, considered it necessary that the band should be removed, 
and as he uuder s. 308 passed an order calling upon the plaintiff to 
remove it, or show cause to the contrary within seven days, and as there 
was in fact a species of inquiry through the police, we think that the 
jurisdiction attached, [127] and that the Deputy Magistrate cannot be 
held to have acted without jurisdiction. On the whole, as we must 
accept it as a fact that the Deputy Magistrate in cutting the band was acting 
under Chapter XX of the Criminal Procedure Code, we are of opinion 
that he did act judicially and with jurisdiction, and therefore that# he 
ought not in this suit to have been held liable in damages to the plaintiff. 

The observations of Norman, J., in the case of the Queen v. Shahon 

(2) , were, so far as Act XVIII of 1850 was concerned, clearly obiter 

It does not appear from the report of the case of Ammiappa v. Maho- 
med Mustafa Saib (3), whether or not the learned Judges in that case were 
considering the provisions of Act XVIII of 1850. 

In the case of Vinayak Divakar v. Bai Itcha (4), the Court held that 
for the order of the Magistrate, in respect of the carrying out of which the 
suit against the Magistate was brought, there was not a shadow of legal 
foundation ; and, further, that the order was made ^ by the Magistrate for 
the purpose of placing undue pressure upon the plaintiff s husband. 

The case of Venkat Shrinivas v. Armstrong (5), related to a question 

of pleading, and throws no light on the present case. , 

We cannot see what bearing the case of Ashburner v. Keshav Valad 

Tuku Patil (6) has upon the case before us. 

In the result we are of opinion that the defendant-appellant here was 
in doing or ordering the act complained of to be done, acting in the dis- 
charge of his judicial duty within his jurisdiction as a Magistrate of the 

Mi 7 r Tj R 449. 12) 11 W.R, Or. 19. (3) 2 M. H. 0. R. 443. 

( 4 ) 3 B. H. 0. R. 36. ( 6 ) 3 B. H. 0. R. 47. ( 6 ) 4 B. H. G. R. 150. 
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first clans ; that under such circumstances the finding of fact that “ he 
did not in good faith believe himself to have jurisdiction to sell the plain- 
tiff’s property in the manner he did,” is immaterial; and that the fact 
that he aoted with gross and culpable irregularity did not deprive him of 
the protection afforded by Act XVIII of 1850. 

[128] However hard it may be upon the plaintiff to have no redress 
by suit for the grossly irregular and oppressive act of the defendant, it is 
of the utmost importance to the public and to the State that the protection 
afforded by Act XVIII of 1850 should not be out down to meet hard 
cases, and that Judges, Magistrates and others who have to exercise 
judicial duties for the benefit of the community should be able to act 
without the constant fear before them that if they happen to act irregu- 
i&rly or without full legal justification for the act done or ordered to be 
done by them they will have to answer in damages to the person injured. 

In the case of Fray v. Sir Colin Blackburn (1) Crompton, J., 
explained the principle upon which the law protected Judges of the 
Superior Courts in England from actions for a judicial act thus : — 

It is a principle of our law that no action will lie against a Judge of 
one of the Superior Courts for a judicial act, chough it be alleged to have 
been done maliciously and corruptly ; therefore the proposed allegation 
would not make the declaration good. The public are deeply interested 
in this rule, which indeed exists for their benefit and was established in 
order to secure the independence of the Judges and prevent their being 
harassed by vexatious actions. In the present case there can be no doubt 
that the action is most improper and vexatious.” 

That, it appears to us, is the principle which underlies Act XVIII of 
1850. 

The Executive Government may in gross cases be depended upon by 
their action to prevent the particular person having an opportunity of 
again misconducting himself in the discharge of judicial duties. 

We allow the appeal, but without costs here or below, and we restore 
the decree of the Subordinate Judge. 

We direct that a copy of this judgment and the record be sent to the 
Local Government for its consideration. Appeal allowed . 
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Before Sir John Edge , Kt. y Chief Justice, Mr. Justice Straight , Mr. Justice 
Brodhurst, Mr. Justice Tyrrell and Mr. Justice Mahmood. 


Balk aran Rai and others {Defendants) v.. Gobind Nath Tiwari 
and another ( Plaintiffs ). [14th February, 1890.] 

COU,r ^l^n of appeal insufficiently stamped— Conditional order admitting 
appeal— Deficiency made good after period of limitation — Act VII of 1870 (Court fees 
Act), ss. 4, 5. 6, 9, 10, 11, 12, 28, 80 — “ Finality " of taxing officer's decision as to 

C A°rT t 'J e T~ < il« tl Pro ^ dure . Code ss. 54. 541, 58i, 63d— Ac^Xvtf 1877 Limitation 

a P^ al ffom decree granting two distinct declarations— 
Construction of stdtutc—~ jProcttcs of Court* 

r r w» < ?° de A f P/il» Pr ?° Qciure is not Presented within the meau- 

copies c^uiLd b^tTe OodT ‘ ° f mi> Ud1oss “ is »>? 

A memorandum of appeal is a dooument included in the first and second 
schedules to the Court-fees Act (VII of 1870), and is a document withhTthe 


(1) 8 B. & 8. 676. 

831 


12 All. 130 


INDIAN DECISIONS, NEW SERIES 


[Yoi; 


1800 

Fbb. 14. 

Full 

Bench. 

12 A. 129 
(F.B.) = 
10 A.W.N. 
(1890) 39. 


meaning of ss. 4, 25, 28 'and 30 of the Act, and therefore cannot be filed or re- 
corded in or received by the High Court unless and until the proper court-fee 
in respect of it is paid, and is of no validity unless and until it is properly 
stamped. Consequently, if it is not, when tendered properly stamped, it is not at 
that time a memorandum of appeal within the meaning of s. 541 of the Code and 
the appeal cannot be regarded as having been at that time presented within the 
meaning of s. 4 of the Limitation Act, or as valid for any other purpose, except 
in the events specified in s. 28 of the Court-fees Act. 


Where a memorandum of appeal which, when tendered, was insufficiently 
stamped has subsequently been sufficiently stamped, the affixing of the full 
stamps cannot have a retrospective effect so as to validate the original presenta- 
tion, unless it has been done by order made under the second paragraph of s. 28 
of the Court-fees Act. In the case of a High Court, such an order can be made 
only by a Judge, and by him only in cases of “ mistake or inadvertence.” These 
words mean mistake or inadvertence on the part of the Court or its officers, and 
not on the part of the appellant or bis advisers. The expression ** head of the 
office” in s. 28 does not refer to the head of the office of the Courts, or at all 
events to the head of the office of a High Court, acting not as such but as a 
taxing officer ; but it refers to the head of a public office such as the Board of 
Revenue. 


Ss. 9, 10 and 11 of the Court-fees Act are not in conflict with s. 28 ; nor are ss. 9 
10, 11 and 28, read together, in conflict with s. 54 of the Civil Procedure Code. 
Cases within s. 10 or s. 11 of the Act would arise only where, through mistake or 
inadvertence of the Court, a plaint which subsequently was discovered to be insuffi- 
ciently stamped, had been received, filed, or used in the Court ; and clauses (a) and 
(b) of [1303 s. 54 of the Code are similarly related to s. 28 of the Act, and were not 
intended to cut down or limit its provisions. The “ dismissal ” of a suit under s. 
10 or s. 11 of the Act has the same effect as that provided by s. 56 of the Code in 
the case of " rejection ” of a plaint under s. 54. 


Clauses (n) and (6) of s. 54, which are declared by s. 638 to be inapplicable to 
the original and civil jurisdiction of the High Court, are also inapplicable to its 
appellate jurisdiction, notwithstanding the provisions of e. 582. 

The word “final ” in s. 5 of the Court- fees Act has the same meaning as in 
s. 12, though it is applied to a different subject. The cases in which it baa been 
held that, notwithstanding the use of this word in s. 12, an appeal lies from a 
decision as to the category in which the relief sought by a plaintiff or appellant 
falls, do not mean that decisions which the section declares to be “ final ara 
nevertheless appealable, but that the question of category is not a ques ian 
relating to valuation,” and therefore is not declared by the section to be fin** • ** 

both s. 5 and s. 12 “final ” is used in its ordinary legal sense of unappealable, a 
decision under s. 5 of the Act is not open to appeal, revision, or review an . ia “ a 
for all purposes, and no means have been provided or suggested by the Legis 

for questioning it. 

The officer mentioned in s. 5 of the Court- fees Act is not bound to 1 ad ™ e 1 P ar J 

ties as to the stamp required under the Act, or to give em , n , . ? 

have not sufficiently stamped documents which the Act requires to be stamped 

before presentation. 

A nractice which is in contravention of the law, even if it is the praotice of a 
High Court, cannot justify a Court in construing an Act of the Legislature in a 
manher contrary to ts plain wording. Nor can the principles of construction to 
“e applied to an Act, be influenced by extraneous considerations, such as ques- 
tions of hardship. 

A olaint contained a prayer for a declaration (i) that certain property was the 
ioitt oronerty of the plaintiff, and (ii) that it was not liable to attachment and 
execution of a decree held by one of the defendants against another ; and 
^ a foundation for the latter relief, alleged collusion, fictitious transactions and 
. of title 3 he deoree in the suit, passed on the 14th September 1887, granted 
both the declarations prayed for. The defendants appealed to the H'Rh Court 
the whole decree, and stamped their memorandum of appeal with a 
Stf B To only. On the 9th November, 1887, it was tendered to a Judge 
f o P 2iL and it bore a report dated the 7th November by the officer 

Ippointed under s. 5 of the Court-lees Act, ‘‘report will be made ° n 
*£P ord ” The Judge made an order, “ admit, subject to stamp report ; W the 
memorandum was then received by the office, and the appeal was entered on the 
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register. On tbe 27th September 1888 the office reported that there was a defi- 
ciency in tbe stamp of Rs. 615 ; on the 9th November the taxing officer ordered 
that the defioienoy should be made good ; and on the 8th December J888 it was 
made gooi. Ac the hearing of the appeal a preliminary objection was taken that 
the appeal had never been validly presented within time, or admitted, and that 
it could not be heard. 

[131] Held that there was before the Court no vaild appeal as to the merits of 
whieh the Court could give a decision. 

Held also that the stamp of Rs. 10 was insufficient, inasmuch as two distinct 
declarations were asked for and obtained, and were by the appeal soughc to be 
set aside ; and it was not the province of the taxing officer or of the Judge or 
Court on a question of the Bufficienoy of a stamp or fee to consider whether a 
plaintiff or an appellant was asking for more declarations or reliefs than were 
required for his protection. 

£DUb.. 29 A. 749 (766i = A.W.N. (1907), 253 = 4 A L.J. 636 = 2 M.L T. 375 ; 15 M 29 
(34) ; Not F.. 27 B. 380 (332) =5 Bom L.R. 198 ; 19 C. 780 (783) ; 6 M.L.T 129 
(130- (F B ) ; 4 O.C. 108 (112, 1141; 12-3 P.R. 1907=82 P.W.R. 1907 = 3 M.L T 63. 
Doubted and D., 20 C. 41 (44) ; F. 28 A. 310 = 3 A. L.J. 838 = A.W.N. (1906), 21 : 
16 C. P.L.R. 89; Disappr.. 29 A. 749 (766- = A.WN. (1907), 253 = 4 A L.J. 636 
= 2 M L.T. 375 ; R., 13 A. 320 (322i ; 15 A. 65 (70, 72) ; 15 A. 123 (125); 16 A. 308 
(31U <F.B.) ; 18 A. 206 (210) ; 23 B. 4R6 <490) ; 19 C. 747 (749) ; 28 C. 427 <433) * 20 
M. 319 (321. ; 24 M. 331 (333) ; 21 A.W.N. 21 ; 13 C.W.N. 815 821); 4 N.L R. 166 
(168); P.L.R, 1900 at p. 189 ; D., 27 A. 197 (199); 26 C. 925 (931J; 10 A.W.N. 122.] 

This was a reference to the Full Bench by Straight and Mabmood, 
JJ. The order of reference was as follows: — 

STRAIGHT, J. — Upon this appeal being called on, a preliminary 
objection was taken by Mr. Hill , on behalf of tbe plaintiffs-respondents, to 
the hearing of the appeal upon the ground that it was barred by limitation. 
Tbe following dates are material. The suit in the Court below was 
decided on the 14th September 1887 ; the appeal was presented for admis- 
sion on the 9th November 1887 to my brother Brodhurst. bearing upon it 
an office report, dated 7th November 1887, to the following effect: “Report 
will be made on receipt of record.” On the 9th November 1887 my brother 
Brodhurst made the following order :“ Admit, subject to stamp report. ” 
On the 27th September 1888 the stamp report was made, and it was to 
the effect that Rs, 625 was the proper amount of court-fee payable upon 
the memorandum of appeal ; and that, as only Rs. 10 had been paid upon 
it, there was a deficiency of Rs. 615. This report of the office was appro- 
ved by the taxing officer on the 9th November 1888, and on the 19th of 
the same month the learned pleader for the appellant acknowledged 
having seen the report, and on the 8th December 1888 the deficiency was 
made good. Upon these facts the contention of the learned counsel for 
be respondent is that the presentation for admission on the 9th Novem- 
ber 1887 was no presentation in law for the purpose of saving limitation, 
and that, consequently, the deficiency not having been made good until the 
8th December 1888, there was no presentation of a memorandum of ap- 
peal bearing the required court-fee within the period of limitation allowed 
for the presentation of appeals from decrees to this Court. It is also 
contended by Mr. Hill that the failure of an appellant to pay the necessary 
court- fee through ignorance of what that court- [132] fee is. would not 
constitute good ground for extending the indulgence provided by s. 5 of tbe 
Limitation Law. It is also contended by Mr. Hill that, as a matter of 
fact, the present appeal never was admitted, because the order of mv 
brother Brodhurst of the 9th November was a mere conditional order 
and that until he or some other Judge of the Court had made an 
order absolute, admitting the appeal, it never was admitted. 

Pandit Ajuahia Nath, for the appellant, contends that, though for 

833 


1890 

Feb. 14.. 

Full 

Bench. 

12 A. 129 
(F.B.) = 
10 A W.N 
(1890) 39. 


VI— 105 


12 All. 133 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1890 

Feb. 14. 


Full 

Bench. 


12 A. 129 
(F.B.) = 
10 A.W.N. 
(1890) 39. 


/ 


the mere purposes of courfc-fee the Registrar’s order as taxing officer may 
be final, yet in considering the question of limitation he is entitled to 
urge that the court-fee paid upon the memorandum of appeal was the 
proper court-fee ; and that therefore at the time it was presented for 
admission the memorandum of appeal was a memorandum of appeal pro- 
perly scamped. 

These contentions raise questions of much importance, and it is 
essential, in the interests not only of litigants and those who have to 
advise them, but of the Judges who have to deal with these matters, that 
there should be a clear and distinct expression of the opinion of the Court 
as to what should be the guiding rule. The first of these points was 
touched upon in a recent Full Bench ruling, but upon the facts therein 
disclosed it became unnecessary to decide it. I have consulted the learned 
Chief Justice and he agrees with my brother Mahmood and myself that 
these questions should be laid for determination before the Full Bench. 
We, therefore, refer the above points for determination to the Full Bench. 

Mahmood, J — I agree, as I think the points raised require determi- 
nation by the whole Court, especially with reference to the terms of Rule 

19 of the present Rules of Court (l). 

[133] The Hon. T. Gonlan , the Hon. Pandit Ajudhia Nath and 

Munshi Kashi Prasad , for the appellants. 

Mr. C . H. Hill, Mr. G. T. Sr>ankie , Munshi Ravi Prasad and Pandit 

Sundar Lal y for the respondents. 


JUDGMENT. 

Edge, C.J. — Before considering the questions referred to this Full 
Bench for an expression of our opinion, I shall state as briefly as x can 
what I now understand to be some of the material facts and dates in this 
case. It is contended on behalf of some of the persons who were defen- 
dants in a suit which was decided by the Subordinate Judge of Gorakhpur 
adversely to the defendants, that this is a legally admitted appeal from the 
ariginal decree in that suit, presented according to law and within time y 
them. On the other hand, it is contended by the plaintiffs in the suit, in 
whose favour the decree was, that no appeal from the original decree in 
the suit was legally presented within time or at all, and that what the de- 
fendants in the suit say is an appeal, is not in law an appeal which can be 
beard. For the sake of brevity only I shall call the document whicn was 
tendered to this Court as the memorandum of appeal a memorandum of 
appeal, and I shall refer to the defendants as the appellants and to the 

The decree below was made on the 14th September 1887. The docu- 
tnenfc which it is contended on behalf of the appellants is m law a memo- 
randum of appeal from that decree, was tendered to my brother Brodhurst 
for admission on the 9th November 1887. It then bore a stamp of the 


m “ Every memorandum of appeal on the civil side, every memorandum of 
k J KC. or under s. 567 of the Code of Civil Procedure, and every other 
bj action un • which when presented bears upon it an office note that 

pphcation on su ffi 0 i e n 0 y of the stamp will be made on receipt of the record, shall, 
report as after the receipt of such record, be examined in the office with res- 

S r^thV 3 affi=^ a cy o? the 8 tamp P and the proper' officer shall thereupon report as to 
^sufficiency of the stamp, and cause such memorandum or application, wtth suqh 
snort Thereon to be laid before a Judge for orders on the next day upon which a Judge 
f P Ll VhA Wrine of applications. No suoh memorandum or application shall be 
led or registered, except in compliance with an order made by a Judge, after e - 
onsidered the office report as to the sufficiency of the stamp. 
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value of Rs. 10 only. When it was tendered to my brother Brodhurst it 
bore upon it a report by Dip Chand, who was then the officer whose duty 
it was, within the meaning of s. 5 of the Court-fees Act, 1870, to see that 
a fee was paid under chapter II of that Act. That report had been made 
on the 7th November 1887, and wag, 90 far as is material, as follows : — 
“ Report will be made on the receipt of record.” 

On the 9th November 1837, my brother Brodhurst endorsed on the 
document an order in the following words : — “Admit, subject to stamp 
report.” 

[134] That is a form of order which in such cases I have been in the 
habit of making, and which I have always understood to be a conditional 
order of admission, conditional in the sense that if the stamp report when 
made showed that the stamp on the memorandum of appeal was sufficient, 
the appeal was thereupon admitted ; but that if it showed that the stamp 
was insufficient, my order did not operate as an order of admission. 

After my brother Brodhurst had made his order and on the same day, 
that is, on the 9th November 1887, the memorandum of appeal was 
received by the office and the appeal was entered in the register of first 
appeals. On the 27th September 1888, Dip Chand made his stamp report. 
That report was to the effect that Rs. 625 was the proper amount of court 
fee payable upon the memorandum of appeal ; and that, as only Rs. 10 
had been paid upon it, there was a deficiency of Rs. 615. 

As Dip Chand is absent on sick leave, and as the then taxing officer 
is no longer an officer of the Court, having been promoted, it is impossible 
to ascertain when first that report of Dip Chand of the 27th September 
1888 came to the notice of the appellants or of their vakil. 

On or prior to the 2nd November 1888, the question of the correct- 
ness of the report of Dip Chand came before the then taxing officer, as I 
find that on the 9tb November 1888 he made in the matter an order in 
writing in the following terms : — “ See order in connected case. Deficiency 
must be made good.” 

The order in the connected case was as follows : — “ The decree gives 
consequential relief, and deficiency must be made good.” 

Immediately below that order of the then taxing officer, Munshi Kashi 
Prasad , the vakil who was acting for the appellants, wrote on the I9th 
November 1888, “ Seen,” showing that on that day he had seen the 
decision of the then taxing officer. That decision of the taxing officer of 
the 9th November 1888 was accepted on behalf of the appellants as final 
and conclusive, for on the 8th December 1888 the appellants delivered to 
the officer of this Court stamps equivalent to the amount of the deficiency 
which L135J Dip Chand had reported to exist. With the exception of the 
order of my brother Brodhurst of the 9th November 1887, no order 
relating to the admission of the appeal was ever made by any Judge of 
the Court or indeed by any one, nor was the memorandum of appeal ever 
tendered to any Judge or indeed to any one for admission, except on the 
occasion when it was tendered to my brother Brodhurst on the 9th 
November 1837. Memoranda of appeal are not, nor were they, admis- 
sibld in the Court, except under an order of a Judge. 

It has been the practice of this Court to allow time, irrespective of 
any question of limitation and of the circumstances under which a 
memorandum of appeal is tendered when insufficiently stamped, to an 
appellant to make good any deficiency which may be reported to exist in 
the stamp of a memorandum of apneal, in oases in which the stamp report 
is accepted as correct by the appellant, and also in cases in which the 
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taxing officer or the Judge appointed for that purpose under s. 5 of the 
Court-fees Act has decided that the stamp is insufficient. One of the 
questions involved in this case is whether that practice is in compliance 
with or in contravention of the law. If it is in contravention of law, the 
practice was unlawful. 

A practice which is in contravention of the law, even if such practice 
be the practice of a High Court, cannot make lawful that which is unlaw- 
ful ; nor can a practice of a Court justify a Court in putting upon an Act 
of the Legislature a construction which is contrary to the plain wording 
of the Act. If it were otherwise, cases might occur in which an absolutely 
different construction, based upon practice only, might be placed by this 
Court, the High Court at Calcutta, the High Court at Madras, the High 
Court at Bombay and the Chief Court of the Punjab upon a general Act, 
applicable to the whole of British India, which was susceptible of one 
construction only. Such a principle of construction in such a case would 
lead, not to making the law certain, but to confusion and uncertainty. 

In order to clear the ground and to keep my mind in the considera- 
tion of the important legal questions which arise in this {•■36] case free 
from extraneous influences, I shall first refer to the argnmentum ad miseri- 
cordiam , the plea of hardship, which Mr. Kashi Prasad pressed upon us, 
and which at one time very nearly induced me to overlook what I con- 
ceive to the true principles of law which can alone guide us to a safe and 
legal conclusion. I shall then consider how an appeal can be present- 
ed to this Court ; what the law requires for the valid presentation of an 
appeal ; whether these requirements have been complied with in this 
case ; and various other points which arose during the arguments, 
although many of the latter appear to my mind to be irrelevant. 

In the course of the argument Mr. Kashi Prasad pressed upon us the 
hardship which would result to his clients, the defendants in the suit, if we 
were to hold that this appeal bad not been presented within time. He also 
contended that in that event that hardship would be the direct result of the 
omission of the officer of this Court, Dip Chand, whose duty it was to see 
tha,t fees are paid under chapter II of the Court-fees Act. to inform him, 
Mr. Kashi Prasad , or his clients, before the ninety days allowed by article 
156 of the second schedule of the Indian Limitation Act, 1877, had expired, 
that the stamp upon the memorandum of appeal was insufficient. 

In my opinion it was no part of the duty of Dip Chand to advise 
parties as to the stamp required under the Court-fees Act or to give them 
notice that they had not sufficiently stamped documents which that Act 
requires to be sufficiently stamped before they are presented to the 


If it were the duty of the officer who has to see that the proper fees 
are paid to inform parties or their vakils that the stamps upon which their 
memoranda of appeal or other papers were tendered to the Court were 
insufficient he would require a staff of assistants, which he has not got, 
and questions of limitation would depend, not upon the law as applied to 
the acts of the parties or their vakils, but upon our officer doing such duty 
and his being able to prove that his notice of a deficiency in the stamp had 
reached either the parties themselves or, if they had vakils, their vakils, 
within time to allow of the deficiency in the stamp being made good within 
the period [137] of limitation allowed by law. Tbis in many cases it 
would he practically impossible for our officer to do, on account of the 
number of parties, the distance of their homes in most cases from Allahabad, 
or, where a vakil was engaged in the case, his absence from Allahabad, 
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and the practical impossibility of getting from native litigants acknowledg- 1890 
meats that they had received 6uch notices. Feb. 14. 

Farther, a very large percentage of memoranda of appeal is tendered 

so late that even if our officer was able to ascertain on the day or the day FULL 
following that, on which a memorandum of appeal was tendered, that the BENCH. 

stamp was insufficient, the notice could not reach the parties, or their 

vakil if they had one, in time to allow of the deficiency in the stamp being 12 
made good if such deficiency had to be made good within the period of (F.B.) = 
limitation. It is, in my opinion, the duty of those who tender documents A.W.H. 
to this Court to see that such documents bear at the time when they are (1890) 39. 
tendered the proper stamps required bv the Court-fees Act, and if they 
neglect that duty either intentionally, us I fear too frequently happens, or 
through carelessness or ignorance, they or their advisers, and not the 
officers of this Court, are the parties upon whom the blame for the results 
of such neglect must fall. 

We cannot allow any question of hardship to influence us in applying 
the principles of construction to Acts of the Legislature where the wording 
of those Acts is plain and unambiguous. We are not responsible for those 
Acts, and to put upon those Acts a construction different from that which 
according to the principles of construction, upon which a Court of justice 
must act, they bear, would be to depart from our duty as Judges and to 
arrogate to ourselves the powers and functions of the Legislature. We have 
to construe the Acts of the Legislature as we find them, whether we approve 
of them or not, — not to alter or amend them. We have no power to read 
into the second schedule of the Indian Limitation Act an article which 
is not there, any more than we have power to read into the Indian 
Limitation Act or the Court-fees Act or any other Act or Code, a 
section or words which it does not contain. So far as am I aware, 
even their Lordships of the Privy Council [•38] have no such powers. 

We have to justify our decisions when they are hased on or governed 
by the Indian Codes, not by extraneous considerations, such as that 
of hardship, bub by distinct reference to the section or article of the 
Code upon the proper construction of which our decision depends. This 
is a duty which it is most necessary for us carefully to attend to if 
we are to avoid causing doubt, perplexity and uncertainty, as to 
the law in the Courts which are bound to accept our decisions as their 
guide. 

The question as to whether this appeal was presented within time 
depends, in my opinion, upon the construction of s. 541 of the Code of 
Civil Procedure, of ss. 4, 5, 25, 28 and 30 of the Court-fees Act (VII of 
1870), of s. 4 of the Indian Limitation Act, 1877, and of art. 156 of the 
second schedule of the last mentioned Act. It will be necessary to refer 
to some other sections in order to see how far, if at all. many arguments 
which were addressed to us by way_ of analogy were well founded. 

, Under s. 541 of the Code of Civil Procedure, an appeal from an 
original decree must he made in the form of a memorandum in writing 
presented by the appellant, and must be accompanied by a copy of the 
deoree appealed agaiust, and (unless the appellate Court dispenses there- 
with) of the judgment on which it is founded. Such nit morandum must 

set forth concisely and under distinct heads the grounds of objection to 
the deoree appealed against. 

S. 548 of the Code of Civil Procedure enacts that “ when a memoran- 
dum of appeal is admitted, the appellate Court or the proper officer of that 
Court shall endorse thereon the date of presentation, and shall register the 
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appeal in a book to be kept for that purpose. Such book shall be called 
the Register of Appeals/’ and shows that the memorandum of appeal must 
be in fact first admitted as a condition precedent to its being endorsed 
with the date of presentation and to the appeal being entered in the 
register. 

It has been held by the Chief Court of the Punjab, and I think 
rightly, that an appeal under the Code of Civil Procedure is not 
presented within the meaning of s. 4 of the Indian Limitation Act, 
[139] 1877, unless it be accompanied by the copies prescribed by the 
Code of Civil Procedure: Bhag Singh v. Chandu Singh (1) and Nihal 
Singh v. Johar Singh (2). 

The Court-fees Act, 1870, was, as even its name imports, an Act 
primarily passed for the purpose of prescribing the fees which are to be 
paid in respect of documents to be used in Courts. It also provides in the 
schedules for the stamps to be used in certain offices other than offices of 
Courts of justice. 

That Act not only prescribes the fees, but provides how those fees 
are to be ascertained, how questions as to the sufficiency of fees on docu- 
ments, so far as Courts are concerned, are to be determined, and the 
conditions under which only the documents included in the first and second 
schedules to the Act may be received, filed, registered or used, as the case 
may be, in Courts in India. The Court-fees Act also specifies the documents 
which need not be stamped under that Act for the purpose of being used 
in Courts. A memorandum of appeal is a document specified in the first 
and also in the second schedule to the Court-fess Act, 1870, within the 
meaning of s. 4 of that Act, and is a document which, under s. 25 of that 
Act, must bo stamped with a stamp at least equivalent to the fee charge- 
able in respect of it under the Act. A memorandum of appeal is consequently 
a document which ought to bear a stamp under the Court-fess Act, 1870, 
within the meaning of s. 28 of that Act. It is also a document requiring a 
stamp within the meaning of s. 30 of the Court-fees Act, 1870. 

It follows that in construing ss. 4, 28 and 30 of the Court-fees Act, 
when the question arises as to a memorandum of appeal, we must read 
into those sections the words “ Memorandum of appeal.” 

Thus read for the purposes of construction, s. 4 so far as memoranda 
of appeals are concerned reads as follows : — No memorandum of appeal 
of the kind specified in the first or second schedule to this Act annexed as 
chargeable with a fee shall be filed, exhibited or recorded m, or shall be 
received or furnished by, any of the said High Courts in any case com- 
ing before such Court in the exercise [l40] of its jurisdiction as regards 
appeals from the Courts subject to its superintendence, unless in respect 
of such memorandum of appeal there be paid a fee of an amount not less 
than that indicated by either of the said schedules as the proper fee for 

such memorandum of appeal. 

Similarly s. 28 reads thus : — “ No memorandum of appeal which 
ought to bear a stamp under the Act shall be of any validity unless and 
until it is properly stamped. But if any such memorandum of appeal is 
through mistake or inadvertence received, filed or used in Court or office 
without being properly stamped, the presiding Judge or the bead of the 
office as the case may be, or, in the case of a High Court, any Judge of 
such Court, may, if he thinks fit, order that such memorandum of a ppeal 

(2) 147 P. R- 1879. 


(1) 7 P. R. 1879. 
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being stamped accordingly, the same or any proceeding relative thereto, 
shall be as valid as if it had been properly stamped in the first instance.” 

Similarly, the first paragraph of a. 30 reads thus : — “No memorandum 
of appeal requiring a stamp under the Act shall be filed or acted upon in 
any proceeding in any Court or office until the stamp has been cancelled.” 
The stamp referred to in s. 30 must mean a sufficient stamp according to 
the Act. 

We have then s. 4 enacting that no memorandum of appeal, such as 
that in the present case, shall be filed or recorded in, or received by, any 
High Court, such as this High Court, unless at least the proper fee in 
respect of it be paid. We have also s. 28 enacting that no such 
memorandum of appeal as this shall be of any validity unless and until 
it is properly stamped. 

The second paragraph of 8. 28 is of importance in more ways than one, 
as it emphasizes the provision contained in the first paragraph of that 
section by providing that in the events therein specified a memorandum 
of appeal and all the proceedings relative thereto “shall be as valid as if it 
had been properly stamped in the first instance,” and making it obvious 
that the intention of the Legislature was that an improperly stamped 
memorandum of appeal chargeable with a fee under the Act should be treated 
as an absolutely invalid memorandum of appeal which could not, until it was 
[l4l] properly stamped in the events specified in the second paragraph 
of that section, be the foundation of any valid legal proceeding in any 
Court. The second paragraph of s. 28 prevents us applying the principle 
of nunc pro tunc except when an order under that paragraph has been made 
and complied with. 

It has been oontendod that, although this Court could not legally file, 
record, receive or act upon the document in question, assuming that it was 
not properly stamped when tendered, and is bound to treat it as of no 
validity, yet that this Court must treat it as a document which was on 
the day on which it was tendered to this Court a memorandum of appeal 
within the meaning of s. 54 L of the Code of Civil Procedure, and regard 
the appeal as having been presented within the meaning of s. 4 of the 
Indian Limitation Act to this Court on that dav. To do so would, it ao- 
pears to me, be to treat the document in question as a valid memorandum 
of appeal for the most important purpose for which a valid memorandum 
of appeal is required, namely, as the inception or foundation of a valid 
appeal. 

When the Legislature has enacted, that a memorandum of appeal 
which is not.properly stamped shall not be treated as of any validity and 
shall not be filed or recorded in or received by this Court and shall not be 
acted upon in any proceeding in this Court, I as a Judge of this Court, 
who have to obey the mandates of the Legislature and have not power to 
legislate, oan only regard and deal with an improperly stamped memo- 
randum of appeal as the Legislature has said that it must be regarded and 
dealt with. 

Further, as a Judge who is bound by the statute law as I find it, I 
cannot hold that any praotioe of this Court which not only is not known 
to, but has not been sanctioned by, the Legislature, entitles me to treat 
for any purpose as valid a document wbioh the Legislature bas enacted 
shall not be of any validity.” To do so in this case would be to treat 
a memorandum of appeal as a document which was not specified in either 
of the schedules to the Court-fees Act. 

I fail to understand how an invalid memorandum of appeal, which 
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in law must be regarded as no memorandum of appeal at all, [142] can, 
except in the events specified in the second paragraph of s. 28 of the 
Court-fees Act, be treated as a valid memorandum of appeal, or how the 
tendeiing to this Court of a memorandum of appeal which was of no 
validity, can be regarded as the presentation of an appeal for the purposes 
of the Indian Limitation Act, 1877, or for any other purDOse. 

In my opinion an appeal cannot be said to be presented within the 
meaning of s. 4 of the Indian Limitation Act, J877, when the only 
presentation of the appeal is the tendering to the Court of a document' 
which the Legislature has specifically enacted shall not be regarded by a 
Court as of any validity, and that the tendering to my brother Brodhurst 
on the 9th November 1887 of a document which the law says shall be 
regarded as of no validity was no more a presentation of an appeal than 
would the tendering to him of a blank piece of paper have been a presenta- 
tion of an appeal. In one case he could see nothing on the paper; in the 
other case the iaw had forbidden him to see anything on it. 

It has been contended that, inasmuch as this document is now suffi- 
ciently stamped, we may apply the principle of nunc pro tunc and treat it 
as if it had been properly stamped in the first instance, that is, at the 
time when it was tendered to this Court, and my brother Brodhurst made 
his order of the 9th November 1887, and give effect to it as if it was. when 
tendered on the 9th November 1887, a valid memorandum of appeal. That 
I cannot do without doing violence to the plain wording of s. 28 of the 
Court-fees Act. ‘Although the proper stamps have since been put upon 
the memorandum of appeal, that was not done under any order of any 
Judge of this Court. Indeed, no application was ever made to any Judge 
of this Court or to any one else to make any such order. So far as this Court 
is concerned, no one but a Judge of this Court could make such an order 
under s. 28 of the Court-fees Act, nor could any Judge of this Court make 
any such order unless the memorandum of appeal had through mistake or 
inadvertence been received, filed or used in this Court or its office without 
being properly stamped. The words “ mistake or inadvertence ” limit the 
cases in which a [143] Judge of this Court can make an order under s. 28 
of the Court fees Act, 1870. 

The *’ mistake or inadvertence ” in s. 28 must mean mistake or in- 
advertence on the part of the Court or its officers, and not mistake or in- 
advertence on the part of an appellant or his advisers, who do not act for 
the Court in the receiving or filing or using of a memorandum of appeal in 
the Court. If the “ mistake or inadvertence ” is to be read as the 
mistake or inadvertence of the party, it would in the great majpritv of cases 
be impossible for a Judge to ascertain whether the receiving, filing or using 
of an improperly stamped document was owing to the mistake or inadver- 
tence of the party or to his intentional act in an attempt to escape having 
to pay the proper fee at the proper time or at all. 

For the contention that as sufficient stamps in value have since the 
document was tendered been affixed to it, although not under an order 
under s. 28 of' the Court-fees Act, it is to be treated as if it was when 
tendered on the 9th November 1887 a valid memorandum of appeal for 
the purpose of limitation, and that we are to hold that the appeal was on 
that day presented within the meaning of s. 4 of the Indian Limitation 
Act, 1877, Mr. Kashi Prasad, for the appellants, relied upon the following 
caS e 3 : Ram Lai v. Harrison (l );Sheo Partah Narain Singh v. Shea 
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Qholutn Singh (1) ; Syed Ambur Ali v. Kali Chund Dass (2) ; Musammat 
Begee Begum v. Sy6d Yusuf Ali (3) and Musammat Chouwara v. Wasil 
Khan (4), but mainly upon Skinner v. Orde (5) in the Privy Council. As 
the case of Skin?ier v. Orde (»5) was a case decided by their Lordships of the 
Privy Council and as we were mainly pressed with it by Mr. Kashi Prasad , 
I shall consider it first to see how far, if at all, it bears upon the present 
contention. It is to be observed that the petition to sue as a pauper in that 
case was when presented properly stamped, in accordance with law, with 
an eight anna stamp, and was consequently a document which the Court 
was not prohibited from receiving bv the Court-fees Act, 1870. In Skinner 
v. [144] Orde (5) their Lordships of the Privy Council held that on the full 
stamp /or a plaint having been paid, that document, which bad been 
properly received as a petition to sue as a pauper, might be treated as the 
plaint in a suit by a person no longer a pauper. In that case their 
Lordships said: — “ To be logical, the Court should have rejected it 
altogether. The petition of plaint was placed upon the file and numbered 
on the 19th July 1873, and this is the plaint that is allowed to go on. 
Although the analogy is not perfect, what has happened is not at all unlike 
that which so commonly happens in practice in the Indian Courts, that a 
wrong stamp is put upon the plaint originally and the proper stamp is 
afterwards affixed. The plaint is not converted into a plaint from that 
time only, but remains with its original date on the file of the Court, and 
becomes free from the objection of an improper stamp when the correct 
stamp has been placed upon it. 

“ The case, which is not provided for by the Act, approaches more 
nearly to the state of things contemplated by s. 308 than that contem- 
plated by s. 310. There are no negative words in the Act (the then Code 
of Civil Procedure) requiring the rejection of the plaint under circumstances 
like the present, nor anything in its enactments which would oblige their 
Lordships to say that this petition, which contains all the requisites which 
the statute requires for a plaint, should not, when the money has been paid 
for the fees, be considered as a plaint from the date that it was filed.” 

I infer from the passage which I have just quoted that if there had 
been any negative words in the Act requiring the rejection of the plaint 
or anything in its enactments requiring their Lordships, to say that the 
petition should not, when the money had been paid for the fees, be con- 
sidered as a plaint, from the date when it was filed, their Lordships would 
have given effect to them, and not, as it is contended here that we should 
treat such words or provisions as a nullity. In this case we have not only 
the specifically negative words of s. 4 of the Court-fees Act and the 
specifically negative words of s. 28 of that Act, but the specific enactment 
in [146] the second paragraph of s. 28 under which alone a memorandum 
of appeal which was not properly stamped in the first instance can re- 
trospectively be given efieot to as valid as if it had been properly stamp- 
ed in the first instance. 

% 

When in the passage which I have quoted their Lordships alluded 
to the practice in tbeludian Courts, I must assume that their Lordships 
were alluding to a lawful practice of the Iudian Courts, such as was 
authorized, for example, by the second paragraph of s. 28 of the Court- 
fees Aot or by s. C of the repealed Act, X \ of 18G8, and not to a practice 
if such existed, which was contrary to the express enactment of the 
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Legislature, a practice which unquestionably-their Lordships, if their 
attention had been drawn to it, would not have endorsed, as appears from 
what their Lordships said in the subsequent portion of the passage which 
I have quoted. So far as the case of Skinner v. Orde (1) is applicable, it 
is, in may opinion, an authority against Mr. Kashi Prasdd's contention, 
as it indicates that effect must be given to negative words and words of 
prohibition when they occur in Acts of the Legislature. 

As to the case of Ham Lai v. Harrison (2), I should have considered 
that the amendment there was such as not to affect the date of the 
original institution of the suit. That case throws no light upon this case. 

In the case of Sheo Partab Narain Singh v. Sheo Gholam Singh (3) 
it does not appear whether or not the attention of the learned Judges was 
called to s. 28 of the Court-fees Act, nor does it appear under what circum- 
stances the insufficiently stamped memorandum of appeal had been filed. 
It appears, however, that the Judge who returned the memorandum of 
appeal, it is said under s. 54 ( b ) of Act X of 1877, omitted to comply with 
that section and to fix a time. Possibly the Judge may not have con- 
sidered that he was returning the memorandum of appeal under s. 54 (6) 
of that Code. 

In the case of Syed Ambur Ali v. Kali Chand Dass (4) the learned 
Judges do not refer to s. 4 or to s. 28 of the Court-fees Act, [146] 1870, 
nor does it appear whether or not their attention had been called to those 
sections. They based their judgment mainly on s. 31 of Act VIII of 
1859. 

In the case of M. 2 isanunat Begee Begam v. Syed Yusuf Ali (5) the 
learned Judges did not consider what effect, if any, the Court-fees Act, 
1870. had upon their construction of the Limitation Act, IX of 1871. In 
that case no time had been fixed by the Court within which the plaintiff 
should make good the deficiency. 

The case of Musammat Chowara v. Wasil Khan (6) was decided 

long before the Court-fees Act, 1870, was passed. 

I cannot treat cases in which the Court-fees Act of 1870 was not 
relevant, or where relevant it was not even referred to, as authorities 
which it is safe to follow in this case, on the question which I am now 

considering. 

Notwithstanding tbe cases to which X have just referred, I am, as I 
have already said, of opinion that tbe law prohibited the Court from 
receiving, filing or using the memorandum of appeal in this case, in the 
condition in which it was when it was tendered on the 9th Novembei, 
1387 and that as no order has been made by a Judge under s. 28 of the 
Court-fees Act, the affixing of the full stamps cannot nave a retrospective 
effect so as to validate the original presentation. If we are to regard tbe 
time when the document was fully stamped as the time when it was 
presented, the presentation was beyond the limit of ninety days allowed 
by article 2 56 of the second schedule of the Indian Limitation Act. 

It has also been contended that ss. 9, 10 and 11 of the Court-fees 
Act are in conflict with s. 28 of that Act, and that ss. 9, 10, 11 and 28 of 
tbe Court- fees Act are in conflict with s. 54 of the Code of Civil Proce- 
dure and. further, that so far as the High Court is concerned, a. 28 of 
that’ Act is in conflict with s. 54 of the Code of Civil Procedure, and on 
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(5) N. W. P. H. C. R. 1874, p. 139. 


842 


(3) 2 A. 875. (4) 24 W. R. 268. 

(6) S. D. A. N.W. P. 1864, p. 18. 



YI.J BiLLXABAN RAI V. GOBIND NATH TIWABI 12 All. 148 

that assumption it has been argued that we should not in this case construe 
8. 28 of the Court-fees Act according to its plain wording. 

[147] First, as to the contention that ss. 9, 10 and 11 of the Court-fees 
Act are in conflict with s. 28 of that Act. On a careful consideration of 
those sections I fail to see any conflict between them. 

Chapter III of the Court-fees Act, in which are ss. 9, 10 and 11, relates 
to public offices and to Courts other than High Courts or Courts of Small 
Causes in the Presidency Towns. In the Courts to which Chapter III 
relates it is the Court, that is, the Judge of the Court, whose duty it is 
under s. 12 to decide questions as to valuation for the purposes of deter- 
mining the amount of court-fees chargeable. In such Courts the question 
as to the sufficiency of the stamp on a plaint, when raised, is, as a rule, 
dealt with as one of the issues in the suit. I assume that the reason for 
such questions not being sooner disposed of in such Courts is that in 
those Courts a plaint is presented in nearly all cases to the officer 
appointed in that behalf by the Court, under s. 48 of the Code of Civil 
Procedure, and not to the Judge or Munsif. Ss. 9, 10 and 11 of the 
-Court-fees Act relate to suits, and do not relate to appeals. That appears 
on an examination of those sections, and also from the fact that s. 12 
enacts that every question relating to valuation for the purposes of deter- 
mining the amount of any fee chargeable under Chapter J 1 1 on a plaint 
shall be decided by the Court in which such plaint is filed, and further 
enacts that every question relating to valuation for the purposes of deter- 
mining the amount of any fee chargeable under Chapter III on a memo- 
randum of appeal, shall be decided by the Court in which the memorandum 
of appeal is filed, and in each case such decision shall be final as between 
the parties to the suit. When such a decision with regard to the memo- 
randum of appeal shows that an additional fee is required, s. 28 of the 
Court-fees Act would at once apply. 

The application of s. 28 would nob he inconsistent with the provisions 
of s. 10 or s. 1 1 . Cases coming within s. 10 or s. 11 of the Court-fees Act would 
arise only where through mistake or inadvertence of the Court a plaint 
which subsequently was discovered to be insufficiently stamped, had heen 
received, filed or used in the Court. No such Court would knowingly 
receive, file or use [148] a plaint which was insufficiently stamped, in 
•contravention of the express prohibition of s. 6 of the Court-fees Act. 

S. 9 merely empowers the Court to issue a commission for the purposes 
therein mentioned. 

There is consequently, in my opinion, no conflict between ss. 9, 10 or 
11 and s. 28 of the Court-fees Act. Now, as to the contention that there 
is a conflict between ss. 9, 10, 11 and 28 of the Court-fees Act and s. 54 
of the Code of Civil Procedure. The latter portion only of clause I and 
clause II of s. 10 and possibly s. 11 of the Court-fees Act deal with the 
same subject as s. 54 of the Code of Civil Procedure, and then only with 
the subject dealt wiih in clause fa) of s. 54. 

The only apparent conflict — the conflict is apparent and not real — 
between ss. 10 and 11 of the Court-fees Act and s. 54 of the Code cl Civil 
Procedure consists in this, that whereas ss. 10 and 11 of the Court-fees 
Act enact that in the event of the additional feenot being paid within such 
time as the Court shall fix, the suit shall be "dismissed,” s. 54 of the 
Code of Civil Procedure enaots (clause (a)] that if the relief sought is 
undervalued, and the plaintiff on being required by theCourt to correct the 
valuation within a time to be fixed by the Court fails to do so, the plaint 
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shall be rejected. The dismissal of a suit under s. 10 or s. 11 of the Court- 
fees Act would not be a dismissal on the merits, and consequently would 
not preclude a plaintiff from presenting a fresh plaint in respect of the 
same cause of action, and such fresh plaint could be presented accordingly, 
assuming that it could be presented within the time within which under 
the Indian Limitation Act it could be presented, and that is all that is 
provided by s. 56 of the Code of Civil Procedure in the case of the rejec- 
tion of the plaint. There is consequently, in my opinion, no conflict beffween 
ss. 9, 10 and 11 of the Court-fees Act, taken by themselves, and s. 54 of the 
Code of Civil Procedure. 

If ss. 9, 10 and 11 of the Court-fees Act are read, as I think they must 
be, in conjunction with s. 28 of that Act, is there a con- [159] flict 
between them, so read, and s. 54 of the Code of Civil Procedure ; or 
between s. 28 of the Court-fees Act and s. 54 of the Code of Civil Pro- 
cedure? I have already pointed out how far, in my opinion, s. 54 of the Code 
of Civil Procedure applies to the matters which are dealt with by 3S. 9, 
10 and 11 of the Court-fees Act. However, s. 28 of the Court-fees Act is 
one of wider application than are ss. 10 and 11 of that Act, and would in 
Courts other than the High Court apply to cases coming within clauses 
(a) and (6) of s. 54 of the Code of Civil Procedure. Later on I propose to 
show that, at least in my opinion, clauses (a) and ( b ) of s. 54 do not apply 
to the Pligh Courts in the exercise of their ordinary original civil, extraor- 
dinary original civil, or appellate jurisdiction ; and if I am right in that 
view, the question now under consideration is only interesting from the 
point of view of analogy. 

In enacting in ss. 10 and 11 of the Court-fees Act that “if the addi- 
tional fee is not paid within such time as the Court shall fix . the suit shall 
be dismissed,” the Legislature could not have intended to cut down or limit 
the specific provisions of s. 28 of the same Act. 

The wording of s. 54, clauses ( a ) and ( b ) of the Code of Civil Proce- 
dure, is in this respect almost precisely similar to that in the sentence 
which I have above quoted from ss. 10 and 1 1 of the Court-fees Act. It is 
“the plaint shall be rejected iu the following cases : — 

“ (a) If the relief sought is undervalued, and the 'plaintiff on being 
required by the Court to correct the valuation within a time to be fixed by 
the Court , fails to do so : 

“ (6) If the relief sought is properly valued, but the plaint is written 
on paper insufficiently stamped, and the plaintiff on being required by the 
Court to supply the requisite stamp within a time to be fixed by the Court 

fails to do so : — ” 

If the Legislature did not intend by the use of the words which I 
have auoted from ss. 10 and 11 of the Court-fees Act to cut down or 
limit the specific provisions of s. 28 of that Act, I see no reason why we 
should infer from the use by the Legislature of [150] almost precisely 
similar words in s. 54 of the Code of Civil Procedure that the Legis- 
lature intended by s. 54 to cut down or limit the specific provisions 
of s . 28 of the Court-fees Act or its application. If there was any such 
intention I should expect to find it clearly expressed. 

Further, I fail to see any case in which there could be a conflict 
between the’ provisions of s. 28 of the Court-fees Act and s. 54 of the 
Code of Civil Procedure; unless a Court wilfully acted in contravention 
of s. 4 or s. 6 of the Court-fees Act. and this it is not to be presumed 

that a Court would do. 
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Ag I have already indicated, the effect of ss. 4, 6 and 28 of the 
Court-fees Act is, in my opinion, to prohibit a Court from knowingly filing, 
recording or receiving an improperly stamped document of the classes 
specified in the first or second schedule to the Court-fees Act and the 
object of the second paragraph of s. 28 is to enable the Court or the 
Judge when such an improperly stamped document has through mistake 
or inadvertence been received, filed or used in the Court, to make an order 
under which such document may be properly stamped, and on being so 
stamped to give effect to it as a document as valid as if it bad been pro- 
perly stamped in the first instance. 

For the reasons which I have above stated I see no conflict between 
ss. 9, 10, 11 and 28 of the Court-fees Act or any of them and s. 54 
of the Code of Civil Procedure, and for these reasons and a further 
reason, to which I shall presently refer, I am satisfied that no 
conflict exists or can arise, so far as the High Court is concerned, between 
s. 28 of the Court-fees Act and s. 54 of the Code of Civil Procedure. 
Even if there was a conflict between ss. 9, 10 and 11 of the Court-fees 
Act and s. 54 of the Code of Civil Procedure it would, it appears to me, be 
im material so far as the question before us in the case is concerned. 
Ss. 9, 10 and 1 1 of the Court-fees Act do not relate to appeals, and s. 638 of 
the Code of Civil Procedure enacts that clauses (a) and (6) of s. 54 shall not 
apply to the High Court in the exercise of its ordinary or extraordinary 
original civil jurisdiction. Most probably the reason why s. 638 enacts that 
[151] clauses (a) and (6) of s. 54 shall not apply to the High Court in the 
exercise of its ordinary or extraordinary original civil jurisdiction is, that 
in a High Court questions in difference as to whether a fee is payable 
under Chapter II of the Court-fees Act and the amount of the fee. if any, 
in cases within its extraordinary original civil jurisdiction and in such 
cases within its ordinary original civil jurisdiction as s. 3 of that Act 
provides for, are by s. 5 for the taxing officer, the Chief Justice, or the 
Judge appointed for that purpose by the Chief Justice, and not for the 
Court. As to other cases within the ordinary original civil jurisdiction of 
a High Court, the procedure is, so far as I can see, left to be settled by 
rules to be made by the High Court. 

The further reason for my opinion that no conflict between s. 28 of 
the Court-fees Act and s. 54 of the Code of Civil Procedure, so far as the 
High Court is concerned, exists or can arise, is this. Such a conflict 
could not in any case arise, so far as the High Court is concerned, unless 
clauses (a) and (6), or one of them, of s. 54 of the Code Civil Procedure 
apply to the High Court in the exercise of its ordinary original civil, 
extraordinary original civil or appellate jurisdiction. 

As I have pointed out, it is by s. 638 of the Code of Civil Procedure 
enacted that clauses (a) and ( b ) of s. 54 shall not apply to the High Court 
in the exercise of its ordinary or extraordinary original civil jurisdiction. 
It has, however, been contended that s. 582 of the Code of Civil Procedure 
makes clauses (a) and (6) of s. 54 applicable to the High Court iu the 
exercise of its appellate jurisdiction. 

I cannot so read the first part of s, 582 and apply to the High Court 
iu its appellate jurisdiction clauses (a) and ( b ) of s. 54, which s. 638 enacts 
shall not apply to it in the exercise of its ordinary or extraordinary original 
civil jurisdiction. If I am correct in my surmise as to the reason why by 
s. 638 it was enacted that olauses (a) and (6) of s. 51 should not apply to 
the High Court in the exercise of its extraordinary original civil jurisdic- 
tion. the same reasou would apply to the exclusion of the application of those 
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clauses to the High [152] Court in the exercise of its appellate jurisdiction, 
as questions in difference as to whether a fee is payable under Chapter II of 
the Court-Fees Act, and the amount of the fee, if any, in cases within its 
appellate jurisdiction, are, under s. 5 of that Act, for the taxing officer, 
the Chief Justice or the Judge appointed for that purpose and not for the 
Court. The latter portion of s. 582 of the Code of Civil Procedure 
strengthens this view. If the earlier portion of s. 582 was intended to 
have the wide application which it is contended that it has, I do not 
understand why it was considered necessary in the latter portion of that 
section to enact that “ and in Chapter XVI, so far as may be, the word 
‘ plaintiff ’ shall be held to include a plaintiff-appellant or ’defendant- 
appellant, the word ‘defendant’ a plaintiff-respondent or defendant- 
respondent, and the word * suit’ an-appeal in proceedings arising out of 
the death, marriage or insolvency of parties to an appeal.” In my opinion 
clauses (a) and ( b ) of s. 54 of the Code of Civil Procedure do not apply to 
the High Court in the exercise of its appellate jurisdiction. 

Another contention was that the term “ final ” in s. 5 of the Court- 
fees Act does not mean final as that term is understood in law, and that 
the decision of the taxing officer, the Chief Justice or the Judge appointed 
under s. 5 is open to appeal or revision. The arguments were that “final” 
in s. 5 has the same meaning as “final” in s. 12, and that decisions of the 
Court under s. 12 had been held to be appealable, and therefore not final 
as that term is generally understood. Further, that a decision under s. 12 
of the Court-fees Act was in the same position as an order under s. 54 
of the Code of Civil Procedure, that an order under s. 54 was appealable, 
and that consequently decisions under s. 5 or s. 12 of the Court-fees Act 
are appealable. 

I have no doubt that the term “final” in s. 5 of the Court-fees Act 
has precisely the same meaning as the term final” in s. 12 of that Act. 
But the subject to which that term is applied in s. 5 is different from that 
to which it is applied in s. 12. In s. 5 it is applied to a decision as to 
the necessity of paying a fee or the amount thereof,” whereas in s. 12 it is 
applied to a decision as “ to [1S3] every question relating to valuation for 
the purpose of determining the amount of any fee chargeable under the 
chapter (chapter iii) on a plaint or memorandum of appeal. When we 
come to look into the authorities it will bo necessary to keep this distinc- 
tion in mind. * 

For the proposition that a decision under s. 12 of the Court-fees Act 

is appealable, the following authorities were relied upon, that is to say 
Chunia v. Ram Dial (1), Guizari A lal v. Jadaun Rai (2), Chcdi Dal v. 
Kirath Chand (3), and Muhammad SadRc v. Muhammad Jan (4). 

The contention that these authorities, with the exception of that in 
the I. L«. R, 11 All., 91 show that decisions within the meauing of s. 12 of 
the Court fees Act, 1870, are appealable, arose from confusing the decisions 
to which the term “final” in that section applies with decisions^ as to 
subject-matter to which, according to those authorities, the term final 

does not in s. 12 apply. * . . . . , . _ 

What those authorities, rightly or wrongly, it is immaterial to consider 

which, decided was that a question as to the category of the relief 
sought in a plaint or by a memorandum of appeal is not “ a question 
relating to a valuation for the purpose of determining the amount of any 
fee chargeable” under Chapter iii of the Court-fees Act on a plaint or 

(2) 2 A. 63. (3) 2 A. 682. (4) 11 A. 91. 


(1) 1 A. 360. 
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memorandum of appo&li and consequently that an appeal lay from a deoi- 
aion as to the fundamental question of category. 

It could not, in my opinion, be contended that category is not under 
8. 5 of the Court-fees Act for the taxing officer : otherwise he could not 
decide whether any fee was payable or the amount thereof. 

To explain what I mean by the term “category” I give an example. If 
a Court under s. 12 applied to a case in which the only relief asked was a 
declaration that the plaintiff was the adopted son of A. B., the scale 
of fees applicable to a case in which the relief asked was a decree 
for possession of immoveable property, that would be an error as 
to the category of the relief asked for, and [154] that question might, 
according to those authorities, be the subject of an appeal. No Court, so 
far as I am aware, except this Court in the case reported at I. L. R., 11 
All., 91, has held that the term “ final ” in s. 12 of the Court-fees Act is 
not to have applied to it the ordinary legal meaning of “final.” What 
they have held is that the question of category is not a question relating 
to valuation for the purpose of determining the amount of a fee under 
s. 12, and consequently that s. 12 does not enact that a decision as to 
category shall be final. 

I confess that when X joined in the judgment in Muhammad Sadik 
v. Muhammad Jan (1), I did not quite understand, as I do now, the 
distinction which the Courts had drawn between a question of category 
and a question relating to valuation for the purpose of determining the 
amount of a fee chargeable within the meaning of s. 12 of the Court-fees 
Act. That decision went beyond what had been decided by all the previous 
authorities, and so far as it decided that an appeal lay from a decision 
which was a decision within the meaning of s. 12 of the Court-fees Act, it 
was not only not supported by authority, but was against the authorities 
and I am now satisfied that to that extent it was an erroneous decision 
in law. 

Whether the distinction which has been drawn is a sound one or not, 
it is obvious that the Courts in their efforts to differentiate the two- 
questions, considered that unless they could be differentiated, a decision 
of a Court under s. 12 on a question of category would be final and could 
not be questioned as between the parties. 

Another argument in support of the contention that “ final ” does not 
mean final was that, inasmuch as an order of rejection under s. 54 of the 
Code of Civil Procedure rejecting an appeal is a “ deoroe,” every such 
order in virtue of s. 540 or s. 584, as the case may be, appealable is a 
decree, and that- similarly a decision under s. 12 or s. 5 of the Court-Fees 
Act is appealable. It appears to me that that argument is based upon a 
confusion of reasoning. I would not have thought it necessary to observe, 
if it had nob been contended to the contrary, that s. 2 of the Code of Civil 
Procedure, [183] whioh merely defines what is a decree, does Dot confer 
any right of appeal. 

S. 540 relates to appeals from original decrees and s. 584 to appeals 
from appellate decrees, but, so far as this question is concerned, the 
wording of the two sections is the same. I shall take s. 540 to test the 
accuracy of the contention. That section is as follows: — 

Unless when otherwise expressly provided by this Code or by any 
other law for the time being in force, an appeal shall lie from the decrees, 
or from any part of the decrees, of the Courts exercising original jurisdic- 
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tion to the Courts authorized to hear appeals from the decisions of those 

Courts. An appeal may lie under this section from an original decree 
passed ex parte. 

That section does not confer a right of appeal from all adjudications or 
orders which are decrees as defined in s. 2 of the Code of Civil Procedure. 
It only confers the right of appeal in cases in which the right of appeal 
is not expressly taken away by the Code of Civil Procedure “ or by any 
other law for the time being in force.” 

It cannot be doubted that ss. 5 and 12 of the Court-Fees Act are in 
force, nor can it be doubted that by those sections it is respectively ex- 
piessly enacted that the decisions in those sections respectively referred 
to shall be and are final. A decision, decree or order could not be 
described as “ final ” if it was appealable or so long as it was appealable, 
and I must assume that the Legislature in using the term “ final ” in ss. 5 

and 12 used it in the legal sense in which that term is always used in Acts 
and Codes. 

So far therefore, if at all, as s. 54 of the Code of Civil Procedure 
applies to decisions under s. 5 or s. 12 of the Court-Fees Act, the orders 
under it come within the exceptions contained in ss. 540 and 584 of the 
Code of Civil Procedure. , 

To take an example of what the Legislature means when it 
uses the term “final” I refer to s. 588 of the Code of Civil Procedure, 
which enacts that the “ orders passed in appeal under th is [156] section 
shall be final.” It has never been contended that “final” did not mean 
in that section what is understood by the term final, and that such orders 
were appealable. 

Where the Legislature has used the term “final” for other purposes 
and without intending that the decision, decree or order to which it is 
applied shall not be appealable, it has been careful to express its intention, 
of which explanation IV in s. 13 of the Code of Civil Procedure is an 
example. 

Further, it is clear to my mind that a decision under s. 5 of the 
Court-fees Act “as to the necessity of paying a fee or the amount thereof” 
is not a decree as “decree” is defined in s. 2 of the Code of Civil Procedure. 
It is not a “formal expression of an adjudication upon any right claimed, 
or defence set up, in a Civil Court when such adjudication so far as regards 
the Court expressing it, decides the suit or appeal.” The “right claimed 
or defence set up” referred to in the definition of “decree” must be a right 
claimed or a defence set up in the suit or appeal, and not a right to have 
the suit or appeal heard on a particular stamp or the plaint or the memo- 
randum of appeal rejected on account of the stamp. An adjudication 
under s. 5 of the Court-fees Act as to the stamp by the taxing officer the 
Chief Justice or the Judge appointed for that purpose is not an adjudica- 
tion, which, to use the words of s. 2 of the Code of Civil Procedure “ so 
far as regards the Court expressing it, decides the suitor appeal.” 

In my opinion ss. 540 and 584 do not apply to decisions under s. 5 of 
the Court-fees Act, and an order under clause (a) or (5) of s. 54 of the 
Code of Civil Procedure, so far as it is a decision on a “ question relating 
to valuation for the purpose of determining the amount of any fee 
chargeable under this chapter on a plaint or memorandum of appeal” 
within the meaning of s. 12 of the Court-fees Act, is final and within the 
exception contained in ss. 540 and 584 of the Code of Civil Procedure. 

As to s. 5 of the Court-fees Act, there is no provision so far as I can 
ascertain under which the Court or any Bench of the Court has power to 
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consider the propriety of a decision under that section [lfJ73 by appeal, 
in an appeal, or in revision. S. 622 of the Code of Civil Procedure would 
not apply, the reason being that the decision under s. 5 of the Court-fees 
Act is not the decision of a Court within the meaning of s. 622, nor is it 
a decision in a case within the meaning of that section, nor could it be 
said that the taxing officer, even if he took an incorrect view of the case 
as to the necessity for a fee or as to the amount of a fee, exercised a 
jurisdiction not vested in him by law, or failed to exercise a jurisdiction 
vested in him by law, or acted in the exercise of his jurisdiction illegally, 
or with material irregularity. 

S. 15 of the 24 and 25 Vic., c. 104, is not applicable to decisions by 
our taxing officer under s. 5 of tbe Court-fees Act. 

A decision under s. 5 of the Court-fees Act by our taxing officer, or 
by the Chief Justice, or the Judge appointed under that section, is not, as 
I have pointed out, a decree within the meaning of s. 2 of the Code of 
Civil Procedure. 

The decision of our taxing officer is not an “ order ” as defined in s. 2 
of the Code of Civil Procedure ; his decision is not the decision of a Civil 
Court. It would be anomalous to hold that, although the decision of our 
taxing officer was not an order as defined in s. 2, tbe decision of the Chief 
Justice, or of the Judge appointed under s. 5 of the Court-fees Act on a 
reference under that section by the taxing officer, is an “ order ” as defined 
by s. 2 of the Code of Civil Procedure. I am consequently of opinion that 
a decision under s. 5 of the Court-fees Act is not a decree or order within 
the meaning of s. 623 of the Code of Civil Procedure. A further reason for 
that opinion is that the taxing officer is not a Court within the meaning 
of that section. 

S. 647 of the Code of Civil Procedure obviously does not apply. 

Even if a decision under s. 5 of the Court-fees Act could be held to be 
an order within the meaning of s. 2 of the Code of Civil Procedure, it is not 
an order within any of the clauses of s. 588 of that Code, and an appeal 
from it under the Code of Civil Procedure is consequently prohibited by 
that section. 

[168] A decision under s. 5 of the Court-fees Act of our taxing officer, 
or of the Chief Justioe, or of the Judge appointed under that section, 
cannot be an order within the meaning of s. 591, as, amongst other reasons, 
it arises on the memorandum of appeal, and consequently could not be 
set forth as a ground of objection in the memorandum of appeal. 

I have consequently come to the conclusion that not only did the 
Legislature intend that the decision under s. 5 of the Coart-fees Act of the 
taxing officer of the High Court, or of the Chief Justice, or the Judge 
appointed under s. 5, should for all purposes be final, but that the 
Legislature has been careful to avoid providing or suggesting any means 
by which such a decision might be questioned. Whether or not such 
decisions ought to be open to appeal, review or revision is another 
question as to which I do not feel bound to express an opinion. 

At one period of the argument the vakil for the appellant contended 
that no difference bad arisen within the meaning of s. 5 of the Court-fees 
Act between tbe officer whose duty it was to see that a fee was paid 
under chapter ii of that Act and the appellants or their vakil. I am 
strongly inclined to think that a difference arose as soon as that offioer 
reported that the stamp was insufficient. In any case we«nust assume, 
until the contrary is shown, that our late taxing offioer did not act under 
s. 5 until the difference had arisen and the question had been referred to 
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him, particularly when we find that his decision was accepted without demur 
by the appellants and acted upon by them. 

To take the view that no difference had arisen, and that the taxing 
officer had made no decision on the question, would be equally fatal to the 
appellants’ case. In that event the report of the officer Dip Chand must, 
under the circumstances, be deemed to be correct, and it must follow that the 
memorandum of appeal when tendered to this Court was insufficiently stam- 
ped. If the question as to the sufficiency of the stamp, which was on the 
memorandum of appeal when it was tendered, is still open, then that is a 
question not for us or for the Bench which has referred to us for our opinion 
the [159] question as to limitation, but for the taxing officer, and the appeal 
under the conditional order of my brother Brodhurst is not, even apart 
from any question of limitation, yet admitted. The appellants, by supply- 
ing through their vakil the deficiency in the stamp, adopted and acted 
upon the decision of the taxing officer, which their vakil wquld not have 
allowed them to do if the question had not been referred to and decided 
by the taxing officer. 

Another contention of the vakil for the appellants was that the order 
of the taxing officer was an order by the head of an office within the 
meaning of the second paragraph of s. 28 of the Court-fees Act, and that 
the order having been complied with, the memorandum of appeal must 
under that paragraph be treated “ as valid as if it had been properly 
stamped in the first instance.” That contention is not, in my opinion, a 
sound one. The head of the office ” in that section does not refer to 
the head of the office of a Court, at any rate to the head of the office of 
the High Court, but to the head of one of the public offices, as, for 
instance, the Board of Revenue. In one sense no doubt the late taxing 
officer, as our Registrar, was the head of the office of this Court. He 
was not, however, in deciding the question before him acting as the head 
of the office but as the taxing officer of this Court. As head of the office 
of this Court he had no power to make an order under s. 28 of the 
Court-fees Act. Such an order could only be made by a Judge of the 
Court. 

No memorandum of appeal can be lawfully filed, registered or used 
in this Court until it has been admitted by a Judge of the Court. There 
was in this case, as I read my brother Brodhurst’s order of the 9th 
November 1887, and in view of the stamp report and the decision of the 
taxing officer, no admission of the memorandun of appeal. 

Prior to 1886, no appeal was entered in the register until it was 
finally admitted. I have now for the first time become aware of the fact 
that in 1886 an unauthorized practice was introduced of entering in the 
register appeals which had been only condi- [160] tionally admitted and 
before it had been ascertained that the stamps on the memoranda of 
appeal were sufficient. 

Owing to our not having been unanimous as to the meaning of the term 
“ final ” in s. 5 of the Court-fees Act, the vakil for the appellant was 
permitted to argue that the memorandum of appeal was properly stamped 
in the first instance, that is, when it was tendered to my brother Brod- 
hurst on the 9th November 1887. On this question Mr. Kashi Prasad 
cited the following cases : Chunia v. Ram Dial (1), Gulzari Mai v. Jadaun 
Rai (2), Dildar Fatima v. Narain Das (3), Narayan Rav Damodar 
Dahholkar v. Balkrishna Mahadev Gadre (4), Shama Soondary v. Hurro 

(1) 1 A. 360, (2) 2 A. 63. (3) ll A. 365, (4) 4 B. 629, 
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Soondary (l), Mahadei v. Bam Kishen Das (2), Chedi Lalv. Kirath Chand 
(3) and two unreported oases of this Court, namely, Second Appeal No. 
1342 of 1879, decided by Pearson and Oldfield, JJ., on the 3rd of May 1880, 
and First Appeal No. 119 of 1879, decided by the same learned Judges on 
the 23rd of December 1880. 

Holding the view which I did and still do as to the finality of the 
decision of the taxing officer, I considered, and still consider, that the 
question was not open to the appellants. As, however, there was and may 
be doubt in the minds of some on that question, I shall express my view 
on it. 

In order to do so and before commenting on the cases cited by Mr. 
Kashi Prasad for the appellants, or referring to the cases relied upon by 
Mr. Hill and Mr. Spankie for the respondents, it is necessary to see what 
was the relief sought by the plaintiffs in the plaint, what reliefs were 
decreed and what were the reliefs sought in the memorandum of appeal. 

The respondents, who were plaintiffs below, asked in their plaint 
that it might be declared that the property mentioned at the foot 
of the plaint is the joint property of the plaintiffs, and that it is not 
liable to attachment and sale in execution of the decree, dated the 
6th June 1883, held by the defendant No. 4 against the defen- [161] 
dant No. 1. In order to found a case for the latter relief asked for. the 
plaint alleged collusion, fictitious transactions and want of title. 

It has been contended that if the plaintiffs obtained the relief asked 
for as to the non-liability of the property to attachment and sale, that 
would have afforded them all the protection which they could require. I 
propose to show presently why in my judgment that is not the question for 
the taxing officer to consider. Be that as it may, the plaintiffs were also 
claiming, as against all the defendants including the decree-holder and 
Musammat Gijraj Mani Tawarain, a declaration that the property was the 
joint family property of the plaintiffs. That declaration would not be 
covered by a declaration that the property was not liable to attachment 
and sale, nor would a declaration that the property was the joint family 
property of the plaintiff show without something further that it was not 
liable to attachment and sale under the decree of the 6th June, 1883. In 
my opinion, however, it is no part of the duty of a taxing officer 
or of a Judge or Court on a question as to the sufficiency of a stamp or a 
fee to consider whether a plaintiff or an appellant is asking for more 
declarations or reliefs than are required for his protection. A plaintiff 
or an appellant may have reasons, which, whether they are good 
or bad, may not be apparent to a taxing officer or taxing Judge for asking 
for several declarations or reliefs. It is not the province of the taxing 
officer or the taxing Judge to decide what are the declarations or reliefs 
whioh a plaintiff or an appellant may require for his protection. To 
impose upon a taxing officer or the taxing Judge such a duty would be to 
impose upon him a duty hardly, if at all, less onerous or difficult than the 
duty of deciding the case itself. 

The contention that because those two reliefs are included in one 

paragraph of the plaint, they must be regarded as one relief only, does 
not require an answer. 

The deorea in the suit gave the plaintiffs the declarations which they 
in their plaint had asked for. By the memorandum of appeal the 
defendants seek to get that decree, not in part but in whole, set aside. 
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[162] The memorandum of appeal was tendered on a stamp of the 
value of Bs. 10 only. 

Now as to the cases cited by Mr. Kashi Prasad on this point, the 
case of Dildar Fatima v. Narain Das (1) is directly against Mr. Kashi 
Prasad’s contention, and the Full Bench case of Chedi Lai v. Kirath 
Chand (2), so far as it bears on this contention, is against it and supports 
my view as to the effect of s. 28 of the Court-fees Act. The case of 
Shama Soondary v. Hurro Soondary (3) appears to have little bearing on 
this contention of Mr. Kashi Prasad , but it is a direct authority that no 
plaint can be accepted or registered until the preliminary questions of 
valuation and sufficiency of stamp have been determined. The case of 
Chunia v. Ram Dial (4) does not support Mr. Kashi Prasad’ s contention 
as in that case only one relief was asked for, but it is an example of a 
case in which this Court held that a question of category was not a 
question of valuation for determining the amount of a fee within the 
meaning of s. 12 of the Court-fees Act. The case of Gulzari Mai v. 
Jadaun Rai (5) is against Mr. Kashi Prasad's contention, as there two 
reliefs were sought, namely, a declaration of the plaintiff’s proprietary 
right to certain grain and the cancelment of an order made by a 
Munsif disallowing his claim to the grain, and a fee of Bs. 20, that is, 
Bs. 10 as the fee in respect of each relief, was paid. In Narayan 
Rav Damodar Dabholkar v. Balkrishna Mahadev Gadre (6) the question 
was whether a declaratory suit could be maintained in that case without 
a claim for consequential relief. In the case of Mahadei v. Ram Kishen 
Das (7) the question was whether the powers conferred by ss. 54 ( a ) 
and (c) and 55 of the Code of Civil Procedure read with s. 582 of that 
Code and those conferred by ss. 12 or 28 of the Court-fees Act could 
be exercised after decree made by the Court which made the decree. 
In the unreported case, Second Appeal No. 1342 of 1879, Pearson and 
Oldfield, JJ., overruled the decision of the then taxing officer of this Court 
on the question of the amount of the fee payable on the memorandum of 
appeal in that case. In [163] the other unreported case, First appeal No. 119 
of 1879, the same learned Judges considered the decisions of the then 
taxing officer of the Court on the question of the amount of the fee 
payable on the memorandum of appeal in that case. In each of those 
unreported cases there was also a question as to an alleged deficiency of 
fee in the Court below, and in neither of them did those learned Judges 
refer to the provision in s. 5 of the Court-fees Act, that the decision of 
the taxing officer should be final. In the latter of those two cases I find 
in the papers on the record the following memorandum signed by Pearson 
and Oldfield JJ ■ — “ The Registrar’s attention is drawn to the circum- 
stance that costs in this case have been incurred because the opposite 

party was summ ^ . , i * i ij, j i , j i 

It would be desirable that such questions should be settled before the 

admission of appeals.’* I would have said that it was required by law. 

On this contention now under consideration, Mr. Spankie relied upon the 

two Full Bench cases of Ram Prasad v. Sukh Dai (8) and Laclimi Narain 

v Gowri Shankur (9), each of which cases was directly in point and 

against Mr. Kashi Prasad's contention, and showed that the stamp of Bs. 10 

in these cases was not sufficient. Mr. Spankie also relied on some of the 

cases cited by Mr. Kashi Prasad . , . fVlA Fnll 

It is sufficient for me to say that if I was not b ound by the -bull 

(2) 2 A. 682. (3) 7. C. 348. (4) 1 A. 360. (5) 2 A. 63. 

(7) 7 A. 528. (8) 2 A. 720. (9) 6 A. W. N. (1886) 64. 
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Bench rulings of this Court on which Mr. Spankie relied, I should still be 
of opinion that the stamp of Rs. 10 on which this memorandum of appeal 
was tendered to my brother Brodhurst on the 9th November, 1887, was 
an insufficient stamp, inasmuch as two distinct declarations were asked 
for and obtained and were by the appeal sought to be set aside. What 
my brother Straight said in delivering his judgment in the case of Lachmi 
Narain v. Gouri Shankar (1) at page 55 would apply to the present case, 
and in that judgment the then Chief Justice and the other three Judges 
of the Court concurred. That was probably tbe case which the taxing 
officer followed here. 

[161] The result is that I am of opinion that there is now before 
this Court no valid appeal as to the merits of which this Court can give a 
decision. 

TYRRELL, J. — I concur in everything that has been said by tbe learned 
Chief Justice. 

Straight, J. — I have had the great advantage of perusing tbe long 
and learned judgment of the learned Chief Justice, and I think it right to 
say, in expressing my entire concurrence therein, that I was at one time 
disposed to arrive at a contrary conclusion to that at which he has arrived, 
but that his convincing and exhaustive judgment has satisfied me that the 
question referred to this Full Bench is open to no other answer than that 
proposed by him. 

Brodhurst, J. — I entirely concur with the learned Chief Justice. 

Mahmood J. — I confess that when the case was argued before the 
Full Bench, I entertained serious doubts as to whether or not the answer 
given to the reference by the learned Chief Justice in this case should be 
the answer given. I entertained these doubts principally because I had 
difficulty in considering the statute, Act VII of 1870. known as the Court- 
fees Act of that year, which begins without a preamble, and leaves it to 
the Judges to decide what its objects were, and to gather those objects from 
the enacting clauses. The difficulty about the absence of preamble 
was further enhanced in my mind at the hearing by the circumstance that 
many of the provisions contained in that Act might possibly give rise to 
difficulty as to whether they are or are not inconsistent with the provision 
of the Code of Civil Procedure. Also the difficulty arose in my mind that 
inasmuch as this Court-fees Aob (VII of 1870) is an enactment anterior 
to the Code of Civil Procedure, whether Act X of 1877 or Act XIV of 1882, 
the provisions in these later statutes might not by implication abrogate 
any of the provisions contained in the earlier Act. My difficulty 
further arose from the oircumstanoe that I felt, in the absence of 
a preamble in this Courb-foas Act, whether it was intended to regulate 
El6fl] questions of procedure or to regulate the method of the collection of 
revenue, that is to say, fiscal questions for the purposes of the obtainment 
of money from the tax- payer in order to achieve such results as the State 
had in view to carry on the administration of the country. 

These were the reasons why in the course of the hearing of the case I 
entertained serious doubt9 upon what should he the answer to the 
question put to the Full Bench. But those doubts have now been 
removed in common with the view taken by my brother Straight, by the 
learned judgment delivered by the learned Chief Justice, and in which I 
entirely concur. especially with reference to the interpretation of the 
speoifio requirements of this legislation. Act VII of 1870. 

<U * A.W.N. ( 1666 ) 64 . ~~ 
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But whilst giving my full concurrence to the views therein expressed, 
I think it is within my province to point out clearly as a Judge of this 
Court that I do not understand that the provisions of this Court-fees Act, 
as they now have been interpreted, can operate otherwise than to retard 
and in many cases obviate the possibility of justice being done to the 
parties who did not happen to have sufficient pecuniary means to abide 
by the stringent requirements of the letter of the statute itself. The 
enactment, as the learned Chief Justice has explained, is most anxious to 
collect money from those who seek to obtain justice, but there is not one 
word in that statute to enable the litigant who is to be subject to these 
stringent rules to re-obtain the sum of money which he, by dint of a 
wrongful user of the powers given to the taxing officer, does pay as court- 
fee, say, for example, Rs. 3,000 instead of Rs. 10, as may be the case 
where difficulty may arise as to whether a suit or an appeal deals with a 
declaratory claim or a claim including reliefs of a consequential character. 
I mention this on purpose, as I hope that this enactment will soon be 
considered fit to be amended, and that a difficulty such as has arisen in 
this case may not arise in future, and that no pleas ad misericordiam such 
as were addressed in this very case might be made the subject of consi- 
deration by the Judges of a whole High Court established by Her Majesty’s 
Charter. [ 166 ] The stringency of the Act as it has been now interpreted 
is probably a good thing for the litigant, because it indicates the necessity 
of amendment in his behalf. I hold, following the views of Jeremy 
Bentham, that law taxes, the more stringent they are, the less do they 
achieve their aim, for they are stringent not in the interests of justice, 
but make the administration of justice difficult and in many cases impos- 

With these remarks, I concur in the judgment delivered by the learned 
Chief Justice. 


12 A. 166 = 10 A.W N. (1890) 19. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt.. Chief Justice, Mr. Justice Straight, 

and Mr. Justice Tyrrell. 


Fazal Imam and others ( Defendants ) v. Fazul RASUIi 

( Plaintiff ). * [11th December, 1889.J 

... . . r nnsfs incurred in prosecuting case in Criminal 

Sutt to recover costs by zoay of damages— oosis incur tf j 

(sOZIT't* 

Held that a suit will not lie to recover as damages the expenses incurred by the 
plaintiff in prosecuting tbe defendant in a criminal Court. 

[F., 32. C. 429 (430) ; 15 C.P.L.R. 129 (130).] 

This case was referred by Mahmood, J., to a Bench of three Judges. 

The order of reference was as follows • ' , . , 

“ This appeal has arisen out of a suit for recovery of Rs. 500, which 

amount consisted of the following items : - „ r ; m i n al 

^ 2 j 50 expenses of prosecuting the defendant in the crimin 

Court. ___ . 

• Second appeal No- 1235 of 1887, from a decree of H.P. Mulock, Esq., District 
nf shiiihanpur, dated the 22nd April 1S87, confirming a deoree of Maulvi 
Mu ha m m edN Safi , Munsif of Shab jahanpur, dated the 10th December, 1886. 

854 


FAZAL IMAM V. FAZUL RASUL 


12 All. 168 



(2) Rs. 40, loss of professional occupation. 

(3) 410, damages for disgrace and mental and bodily suffering. 

The quarrel appears to have arisen in consequence of the defendants 

having assaulted and beaten the plaintiff-respondent, and, in consequence 
of such assault and beating, he made a complaint to the criminal Court 
against the defendants, who were fined in the sum [167J of Rs. 20 each by 
order of the criminal Court, dated 11th January 1886. 

The plaintiff-respondent thereafter brought the present action in the 
civil Court for recovery of damages, and both the Courts below have con- 
curred in holding that he was entitled to maintain the action, that he was 
entitled to Rs. 40 as damages for the costs of the prosecution which he 
successfully carried on in the criminal Court, and to Rs. 30 as damages 
for loss of occupation, and to Rs. 30 as damages for mental and bodily 
sufferings. 

Mr. Jogindro Nath Chaudhri t who appears for the appellant, in 
arguing the appeal, has foregone all points except the one relating to the 
sum of Rs. 40 claimed as the expenses of the criminal prosecution. The 
learned pleader argues that those expenses, even upon the findings arrived 

at by the Courts below, cannot form part of the damages to be awarded in 
such an action. 

In support of this contention the learned pleader relies upon two 
points. 

(1) That the rule relating to expenses incurred in defending a mali- 
cious prosecution is not applicable to expenses incurred in prosecuting a 
criminal case. 

(2) That inasmuch as in the criminal prosecution which ended in 
the decision of 11th January 1886, the Magistrate could have awarded 
compensation to the plaintiff under the provisions of the Criminal Proce- 
dure Code, therefore the expenses of the criminal prosecution could not 
form part of a civil action. 

For the first of these propositions Mr. Jogindro Nath relies upon the 
English law of torts and for the second he relies upon Mahram Das v. 
Ajudhia (1), which was approved in Kadir Baksh v. Salig Bam (2). 

It seemg, however, and the learned pleader frankly admits that the 
ruling of a Division Bench of this Court in Bam Lai v. Tula Bam (3) is 

opposed to his contention, especially the remarks of Oldfield, J. at page 
101 of the report. 

£168] i think the case is a fib one to be referred to a Bench of two 
Judges, and I refer the oase accordingly, with the further direction tnafc 
the oase be laid before the learned Chief Justice for orders as to whether 
the case is not a fit one for decision by a Bench consisting of three Judges,’' 
Babu Jogindro Nath Chaudhri for the appellants. 

Toe respondent was not represented. 


J UDGMENT. 

Edge, 0. J.— 'The plaintiff prosecuted the defendant in a criminal 
Court for assault. The defendant was convicted. The plaintiff in this 
suit sues the defendant for, amongst other damages, the expenses which 
the plaintiff was put to in prosecuting the defendant in the criminal Court 
In respect of that head of claim, Rs. 40 have been decreed. The defendant 
has appealed here on the ground that he is not liable for the expenses of 
the prosecution or any pa rt of them. Ther e is a judgment of Mr Justice 


(1) 8 A. 469. 


(9) 9 A. 474. 
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Oldfield in the case of Ram Lai v. Tula Ram (1) which justified the Court 
below in decreeing those damages. My brother Straight and I have on 
previous occasions dissented from that portion of the judgment of Mr. 
Justice Oldfield. I am clearly of opinion that the plaintiff cannot maintain 
his suit so far as that head of claim is concerned. The case of a defendant 
in a malicious prosecution bringing a civil suit against the prosecutor and 
obtaining as damages the expenses he was put to in defending himself on 
the criminal trial has no analogy to the present case. The same view has 
been held by my brother Mahmood and myself in the case of C handan v. 
Sumera (2). The appeal is decreed, the decree of the lower appellate 
Court is modified by decreasing the decree of the Court below by its. 4U. 
The plaintiff will have proportionate costs in the Courts below, and the 
appellant will have the costs to the extent of his success here and below. 

Straight, J. — I agree. 

Tyrrell, J.-I agree. A PP eal Mowed. 


12 A. 169 = 10 A.W.N. (1890) 36. 

[ 169 ] CIVIL REFERENCE. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Razi-UD-DIN ( Plaintiff ) v. Karim BAKHSH (Defendant.)* 

[2nd January, 1890. J 

, , „ VJTT 1879 (Le aal practitioners Act), ss. 27, 28, 29, 30— Suit by Vender 
to recorfr 1 / el from client- Agreement for fee- Agreement no t m writing and filed 

» ... «... w,» ^,BKBga 

not provide as to matters which relate ^ ™ bit provide what, as 

has to pay to the legal pra-ctitione PP £hod in which certain special 

between the pleader ^ for agreement bet- 

arrangements are to be entered into. y m ^ ym6nt Q f remuneration in 

ween pleaders and their el ion allowed in the taxation ; and were tramed 

excess of and apart t , ..y, iealous scrutiny contracts brought about 

upon the principle w b ic h regards active 6 confidence towards others, such as a 
by persons holding positions fQron _ fi + Q his client. They were intended to 
pleader necessarily occupies in re litigants, from being taken advantage 

protect necessitous C ^ a ” £ nJi 3 ) approved and followed, 
of by unscrupulous ^a advisers, B ^ a 805 (806 ,807); 

[Disa.— 27 M. 512 (51 5, 516) = M.L^^274, 136 235 = i M.L.T. 242; 29 A. 649 = A. 

R.-28 A. 764 = 3 A.L.J. oi9-A f ' (65 \ 16 M .278 (297), 1 P.R. (1909) = 

^ 660 = 13 Ca3 ‘ 43 - ] 

, .rounder s 6L7 of the Civil Procedure Code by 
the jifdge of "the Court of Small Cause3 at Allahabad. The order of 

reference was as foUows . der has brought this suit to recover 

f P ndant R” h 58-l-3 as his fees for having acted as the defen- 
dant’s pleader in a certain suit. The defendant has not appeared to 

contest the claim. — — 

"T~ o A17 nf the Civil Procedure Code by Babu Promoda Oharan 

* Reference under s 617 of th C l A1]a habad, dated the 13th November 1889. 
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“ It has been proved that the defendant engaged the plaintiff as 
his pleader, under a vakalatnama, dated the 5th January 1886, and that 
the suit in which the plaintiff’s services were engaged terminated on the 
24th September, 1886. It is admitted that there was no agreement in 
writing between the parties as to the plaintiff’s fees. It is, however, 
stated in the plaint that there was an agreement to Cl 70} pay to the 
plaintiff his share of the “ legal fees” payable to the defendant by his adver- 
sary, and the plaintiff has deposed that the agreement was made orally. 

“The question which arises for consideration is whether the agreement 
is valid, having regard to the provisions of s. 28 of the Legal Practitioners 
Act, which runs thus : — ‘ No agreement entered into by any pleader, 
mukhtar, or revenue agent with any person retaining or employing him 
respecting the amount and manner of payment for the whole or any part 
of any past or future services, fees, charges or disbursements in respect ot 
business done or to be done by such pleader, mukhtar, or revenue agent, 
shall be valid unless it is made in writing signed by such person.’ 

“ According to the provisions of the section quoted above, the agree- 
ment on which the plaintiff’s claim is founded is nob valid, as it was not 
made in writing. 

“ It has been urged that s. 28 of the Legal Practitioners Act does not 
relate to the fees fixed by the High Court as payable by a party in respect 
of the fees of his adversary’s pleader, and that it refers * to agreements to 
pay more than such fees.’ This contention is supported by a ruling of 
the Madras High Court in Mama v. Kunji (l). 

“ With due deference to the learned Judges who decided that case, I 
am of opinion that there is nothing in the provisions of the Legal Practi- 
tioners Act to support the view which they have taken of the twenty-eighth 
section of that Act. That section is. very general in its terms, and it de- 
clares every agreement between a pleader and his client respecting the 
amount and manner of payments for the services of the former to be inva- 
lid unless made in writing and filed in Court. There is nothing in that 
or any other section of the Act from which it may be gathered that the 
Legislature intended to restrict its provisions to agreements for higher fees 
than at the scales provided by the High Court for pleaders’ fees payable 
as between party and party. The intention of the Legislature in enacting 
that [171] section was seated in the report of the Select Committee, dated 
the 21st August 1879, on the Bill No. 3 (which was afterwards passed into 
law with certain modifications) in the following terms : — ‘We have 
carefully considered the question which has more than once been discussed 
and has now again been raised, as to the necessity of placing some 
restriction upon contracts regarding remuneration for services performed by 

legal praotitioners We think it desirable to provide, as we have done 

n s. 28, that such agreements when made should be in writing, and should 
be filed in Court.’ The Hon’ble Mr. Whitley Stokes, in placing the 
report of the Select Committee before the Legislative Council, made the 
the following observations in regard to the alterations made in the Bill : — 
One was the provision in s. 28 that agreements between pleader and client 
regarding the remuneration for services rendered by the former, should 
alivays be in writing and be filed in Court.’ 

These extracts are very useful in enabling one to judge what the 
object of the Legislature was in enaoting s. 28. That section did not 
appear in the Bills Nos. 1 and 2, but was added to the third Bill, in order 
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as the Select Committee said, to place some restriction upon contracts bet- 
ween pleader and client regarding the remuneration of the former, and to 
enable the Court to be informed of the nature of such contracts, and as it 
was worded in such a way as to include all contracts between pleader and 
client regarding the former’s remuneration, I fail to see how an agreement, 
whether for prescribed fees or for any other fees, can be valid unless, as 
required by that section, it be made in writing and filed in Court. The 
object of the section is to place a check upon contracts between legal 
practitioners and their clients, and to afford some protection to the clients, 
and had the Legislature intended to exclude any class of contracts from 
the scope of the provisions of that section, nothing was easier than to say 
so in clear terms. 

“ I am accordingly of opinion that as the contract between the parties 
in this suit was not reduced to writing and filed, the plaintiff cannot 
maintain this 3uit. As, however, my view is opposed to the ruling 
of the Madras High Court cited above, and there is no report- [l 72] ed 
ruling of the High Court of these Provinces on the point, and as the ques- 
tion is one of general importance, I submit this case for the decision of the 
Hon’ble the High Court on the following question : 

“ Whether an agreement between a legal practitioner and his client 
for the payment of the fees of the former at the scale prescribed by the 
High Court in respect of fees payable by a party for the fees of his adver- 
sary’s legal practitioner, is valid unless made in writing and filed in Court, 
as required by s. 28 of the Legal Practitioners Act. ” 

OPINION. 

STRAIGHT, J. — This is a reference by the Judge of the Small Cause 
Court of Allahabad under s. 617 of the Civil Procedure Code. The suit to 
which it relates was instituted by the plaintiff, a pleader of the subordinate 
Courts, to recover a sum of Rs. 58-1-3, as his share of the amount of fees 
allowed upon taxation to the defendant as a successful party in a suit 
brought against him, in which the plaintiff with three other persons, acted 
as his pleader. No appearance was entered by the defendant to the suit, 
nor was any defence set up on his behalf. The point that has been taken 
by the learned Small Cause Court Judge, and which he refers for the 
decision of this Court, is very fully set out in the order of reference, from 

which I may quote the following passage : — 

“ It is admitted that there was no agreement in writing between the 
parties as to the plaintiff’s fees. It is, however, stated in the plaint that 
there was an agreement to pay to the plaintiff his share of the legal fees 
payable to the defendant by his adversary, and the plaintiff has deposed 

that the agreement was made orally.” 

The question in terms referred to us is : — 

“ Whether an agreement between a legal practitioner and his client 
for the payment of the fees of the former at the scale prescribed by the 
High Court in respect of fees payable by a party for the fees of his 
adversary’s legal practitioner, is valid unless made in writing and filed in 
Court, as required by s. 28 of the Legal Practitioners Act.” 

[173] There is no doubt that the defendant did upon taxation receive 
into his hands in respect of the amount of pleader’s fees allowed at that 
taxation against the unsuccessful adversary the sum of Rs. 232-5-0 ; and 
there is equally no question that the plaintiff’s share of that amount was 
Rs. 58-1-3. The learned Subordinate Judge, having regard to the terms 
of s. 28 of the Legal Practitioners Act, is of opinion that as there was, 
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upon the admission of the plaintiff, an oral arrangement between himself 
and the defendant that the remuneration of him, the plaintiff, should be 
limited to his share of the taxed costs allowed as against the unsuccessful 
party for pleader's fee, he cannot maintain this suit and it must be defeat- 
ed because such agreement was not reduced into writing. His reason for 
referring this matter under s. 617 of the Civil Procedure Code is that 
there is a ruling of the Madras High Court in Rama v. Kunji (l) which 
takes a contrary view, with which he was not disposed to agree. 

Before expressing my opinion with regard to the interpretation to be 
attached to s. 28 of the Legal Practitioners Act and the kindred sections 
connected with it, I am constrained to remark that I do not think that, 
in preparing his order of reference, the learned Small Cause Court Judge 
was right in referring to the objects and reasons which led to the prepara- 
tion of the Bill which subsequently became the present Act. To say the 
least, it is an inconvenient practice, and, moreover, it is one that is quite 
irregular. 

Now the provisions of the Legal Practitioners Act, with which I am 
more particularly concerned in disposing of this reference, are ss. 27, 28, 
29 and 30 of that statute. S. 27 provides that this Court may by rules 
fix and regulate the fees payable by any party in respect of the fees of 
his adversary’s advocate, pleader, vakil, mukhtar, &c., in the subordi- 
nate Courts, and those fees have been by rule of this Court declared 
and determined and are based on a particular rate in reference to 
the valuation of the suit. Having made that provision the statute 
then goes on, in ss. 28, 29 and 30 to provide not as to matters that 
relate to the opposite party or the [174] fees that he has to pay to 
the legal practitioner of the opposite party, but to provide what as 
between the pleader and his client shall be the method in which 
certain special arrangements are to be entered into ; and in my opinion 
these sections do not relate to any arrangement or agreement which 
is made between a litigant and his own pleader as to the receipt 
of the fees which are actually allowed upon taxation. Otherwise this 
extraordinary state of things would arise, that if there was no agree- 
ment, the pleader would get nothing though entitled to his fees ; that is 
to say, he could not succeed in getting them because he hadmot entered 
into any written agreement with his client. The result would work 
grave mischief in this way. that as in the present case the litigant, hav- 
ing received the full amount of the taxed pleader’s fee allowed against 
his adversary, could put them into his pocket and say : — “You, the plea- 
der, are not entitled to a pice of the money, because there was no agree- 
ment to pay you the taxed fee, and therefore you have no claim 
against me. I cannot believe that the Legislature ever contemplated or 
intended anything so absurd, or that they meant that in every case there 
was to be a written agreement. Until corrected by higher authority, I 
will not oonstrue the statute in such a way as to make it appear so ridi- 
culous. What these sections, in my opinion, did contemplate, was to 
make provision for agreements made between pleaders and their clients 
whioh relate to the payment of remuneration in excess of and apart from 
the amount allowed in the taxation. They were framed upon the principle 
whioh lightly recognises and regards with jealous scrutiny contracts 
brought about by persons holding positions of active confidence towards 
others, such as a pleader necessarily occupies in reference to his client 
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They were intended to protect necessitous, improvident or careless liti- 
gants from being taken advantage of by unscrupulous legal advisers. I 
think the justification of what I am saying is to be found in s. 29 of the 
Legal Practitioners Act, which says that where a suit is brought to enforce 
any such agreement as is mentioned in s. 28, it lies, as it always does lie, 
upon a person standing in the position of active confidence to show that 
the agreement was a fair and reasonable agreement ; and if he does not do 
so, the Court may reduce the amount pay- [173] able thereunder,, or 
order it to be cancelled and the costs, fees, charges and disbursements in 
respect of the business done to be ascertained in the same manner as if no 
such agreement had been made.” 

Now it seems to me that the very terms of that section give an index 
of the nature of the agreement in contemplation in s. 28 ; because the 
terms of s. 29 would be wholly inapplicable to a case in which a man had 
agreed to take only and nothing more than the amount allowed on taxation, 
as in such a case no question could arise as to the fairness and reasonable- 
ness of the agreement. That being so, and this being the fair construction 
to be placed upon these sections, I am very clearly of opinion that the 
ruling of the Madras High Court was a right ruling and that we ought to 
follow it. With this intimation I direct that this reference be returned to 
the Small Cause Court Judge for him to proceed with the case. The costs 
of this proceeding here will follow the result. 

BRODHURST, J. — I concur. 


12 A. 175 = 10 A.W.N. (1890) 60. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 

SHADI Lal ( Plaintiff ) v. Thakur Das AND OTHERS {Defendants).* 

[3rd January, 1890.] 

Mortgage — Hypothecation of “ our zamindari property" — Ascertainment of mortgagors' 
zamindari interest at date of mortgage — Mortgage not void for uncertainty Act 
IX of 1872 ( Contract Act), s. 29 —Act IV of 1882 (Transfer of property Act), s. 58. 

A deed of simple mortgage described the mortgaged property as “ our zamin- 
dari property ” (zamindari apni ), and gave no further specification or description. 
It was proved that at the date of the mortgage the mortgagors had a definite and 
ascertained fractional share in two zamindaris. 

Held that the words “ our zamindari property ” were sufficiently certain, or 
at any rate were capable of being madn certain by the proof of the mortgagors 
being, at the date of the mortgage-deed, the owners of a specific zemindari 
interest ; and that the mortgage was therefore not void for uncertainty. 

[1761 Kanhia Lal v. Muhammad Husain Khan (l), Bishen Dayal v. Udit 
Narain (2), Ramsidh Pande v. Balgobind (3), Rae Manik Chand v. Behari 
Lal (4). Deojit v. Pitambar (5), Tailbyv. The Official Receiver (6) and Tadman 
v. D'Epineuil (7) referred to. 

[R., 14 A. 162 (164); 11 M.L.J. 27.] 

THE plaintiff in this case sued to enforce a deed of simple mortgage 
against the defendants, by whom the deed had been executed. By it the 

• Second Appeal. No. 542 of 1889, from a decree of H.P. Mulock, Esq., District 
Judge of Shahjahanpur, dated the 1st Februarv 1889, confirming a decree of Maulvi 
Fida Husain, Munsif of Sahaswan, dated the 20th March 1888. 

(1) 5 A. 11. (2) 8 A. 486. (3) 9 A. 158. (4) N.W.P.H.CJ.R. 1870, p. 263. 

(5) 1 A. 275. (6) L.R. 13 App. Cas. 523. (7) D R. 20 Gh.*D.758. 
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defendants hypothecated “ our zamindari property " {zemindari apni ), 
without further specification or description of such property. The sum 
secured by the mortgage was Rs. 50. The deed bore date the 29th June, 
1873. The suit was instituted on the 7th March, 1888, in the Court of 
the Munsif of Sahaswan. 

The Court of first instance dismissed the suit. On appeal, the 
District Judge of Shabjahanpur affirmed the Munsif’s decree upon the 

following grounds : — . 

" The wording of the deed is bad for ambiguity, and the plaint is bad 

for omission. The instrument begins by describing the mortgagors as 
residents of Tarapur. It goes on to recite the consideration, and states 
that as security for the loan the mortgagors hypothecate their landed pro- 
perty ( zemindari apni), without any other detail of such property. Now 
it is admitted that, at the time of the mortgage, the mortgagors possessed 
shares in two villages, Tarapur and Sidhpur. The plaintiff prays for en- 
forcement of his lien against Tarapur only, and not Sidhpur, aDd makes 
his witnesses say that they remember, fifteen years after, that the mortga- 
gors expressed verbally tho fact that Tarapur alone was hypothecated. 
Even if this evidence were admissible, I think it worthless after so long a 
lapse of time. 

11 Rut I think the indefinite hypothecation is too vague and general 
to be acted upon. 

Tho High Court of these Provinces in Deojit v. Pitambar (l) a case 
almost exactly similar to the present, has ruled that distinctness 
in the description of property mortgaged is essential. ” The Madras 
High Court has also ruled in Bheri Dorayya v. Maddipatu [1773 
Bamayyai 2), that a promise to pay out of the debtor’s property indefinitely 
cannot create a charge on specific property. 

The plaintiff has elected to proceed against one particular property, 
and I hold that the hypothecation in the bond is of too general a nature to 
admit of a decree being given against that particular property. The bond 
must therefore be regarded in the light of a simple money bond, and as 
such its recovery is barred by limitation. The appeal is dismissed with 
costs. 

The plaintiff appealed to the High Court. 

Mr. A. Strachey and Pandit SUndar Lai , for the appellant. 

Babu Durga Gharan Banerji , for the respondents. 
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JUDGMENT. 


Straight, J. — There is only one question raised in this second 
* appeal, and that is whether the learned Judge was right in holding that 
the terms of the mortgage deed in this case were such as to render it bad 
for ambiguity. The suit was one brought upon a simple mortgage, dated 
the 29th June 1873, and by the instrument of mortgage the mortgagors 
hypothecated until payment of tho principal sum of the mortgage with the 
interest thereon “ our zamindari property.” It is found as a fact in the 
case and is not disputed, that at that date the mortgagors had a certain 
ascertained and definite fractional share in the zamindaris of Tarapur and 
Sidhpur, and I have no doubt whatever that when the instrument of 
mortgage was made, it was those interests that they intended to charge 
in favour of the plaintiff. From that time uutil the institution of the 
present suit it was never suggested that the charge held by the mortgagee 
was ineffectual to biud the zamindari interests of the mortgagors in those 

(1) 1 A. 276. 0*7 3 M. 36. 


861 


12 All. 178 


INDIAN DECISIONS, NEW SERIES 


[Yoi. 


1890 

Jan. 3. 

Appel- 

late 

Civil. 

12 A. 173 = 
10 A.W.N. 
(1890) 60. 


two villages. The learned counsel on behalf of the plaintiff, who is 
seelring to enforce his security against one of those villages, namely, the 
age of Tarapur, has contended that, looking to the fact that the mort- 
gagors were owners of the za,mindari interest in those two villages at the 
date of the mortgage, there is no ground for saying that the terms of the 
mortgage-deed were, as described by the learned Judge, bad for ambiguity, 
n « 7 q? P ? rt “is contention he has referred to a number of cases, among them 

*t° Kan ^ Lal v - Muhammad Husain Khan (l), Bishen Daual v. 
Udlt Narazn (2) and Ramsidh Pande v. Balgobind (3), and two other 
cases are Rae Manick, Chand v. Behari Lal (4) and Deojit v. Pitambar (5). 
He has also called our attention to the cases of Tadman v. D' Epineuil (6) 
and Tailby v. The Official Receiver (7). 


On the other side Mr. Durga Charan , in support of the judgment of 
the learned Judge, has relied upon the cases reported in I.L.K . 1 All 275 
I.L.R., 2 All. 449, I.L.R., 3 Calc, 336, and I.L.R., 7 Calc. 196. 

No doubt all the authorities referred to are useful and instructive as 
guides to assist in the determination of the Question raised, though it is 
not one for the decision of which any general rule can be laid down, 
because in my opinion its decision must turn upon the exact terms used 
in the particular instrument, and upon the particular circumstances that 
led up to and surrounded the creation of that instrument. 


Now the contract law of this country provides that agreements the 
meaning of which is not certain or capable of being made certain are void, 
and in reference to contracts of mortgage it is also clear that a mortgage 
is the transfer of an interest in specific immoveable nroperty for the pur- 
pose of securing the payment of the money advanced, or for any other of 
the purposes mentioned in s. 58 of the Transfer of Property Act. What 
then I have to ask myself, looking at the terms of this contract of mort- 
gage of the 29th June 1873, is this, is the meaning of the language used so 
uncertain or incapable of being made certain, that it should be regarded 
as a void contract, for this is what the defendant in point of fact asks us to 
do, namely, to treat this instrument as nothing more than an instrument 
which rendered him liable personally to pay the amount of the mort- 
gage debt. Now in my opinion the words “ our zamindari property,” 
looking to the fact that at the date of that instrument the two 
mortgagors were possessed of specific interests in [179] immoveable 
property in the two villages of Tarapur and Sidhpur, were suffi- 
ciently certain, or at any rate were capable of being made certain, 
as they have been made certain by the proof given [in this case of the 
fact of the mortgagors being the owners of a specific zamindari interest 
at the date of the mortgage deed. The case recently decided bv the 
learned Chief Justice and my brother Tyrrell of Ramsidh Pande v. Bal- 
gobind (3), undoubtedly goes a long way, and with the most profound 
respect for the two learned Judges who gave that judgment, I confess that 
I should have had some difficulty in assenting to the conclusion at which 
they arrived ; though at the same time there is as much to be found in 
the judgments in the case of Tailby v, The Official Receiver (7) already 
mentioned, which goes to support their view. I must add that I find it 
difficult to reconcile the views expressed by this Court in the two cases of 
Rae Manick Chand v. Behari Lal (4), and Deojit v. Pitambar (5). 


(1) 5 A. 11. (2) 8 A. 486. (3) 9 A. 158. 

(5) 1 A. 275. (6) L.R. 20 Ch. D. 758. 
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I think that the learned counsel on behalf of the appellant has made 
good the only point that he has taken in support of his appeal ; and 
decreeing the appeal I reverse the decision of the learned Judge and 
remand the case to him for restoration to his file of pending appeals and 
disposal according to law. Costs will be costs in the cause. 

BRODHURST, J. — I concur. Appeal allowed . 


12 A. 179 = 10 A.W.N. (1890) 33. 
APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Mahmood. 
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Eakirullah AND another ( Judgment-debtors ) v. THAKUR Prasad 

( Decree-holder .)* [7th January, 1890.] 

Execxition of decree — Application for execution witlidravm by decree-holder — Rule in 
Sarju Prasad v. Sita Ram explained — Civil Procedure Code , ss. 373, 047. 

The ruling in Sarju Prasad v. Sita Ram (1) only decided that where the 
circumstances in regard to an application for execution of decree show that it was 
withdrawn at.tbe instance of the pleader of the decree-holder, and that nosanction 
was given to its withdrawal with liberty to present a fresh application, any subse- 
quent [180] application made by that decree-holder for execution is prohibited by 
b. 373 read with s. 647 of the Civil Procedure Code. 

But where a Court of its own motion, and without being moved either by the 
decree-holder or by his pleader, takes upon itself to strike off an application for 
execution for the mere purpose of clearing its file, that is not a proceeding 
under any provision of the Code which could bar a decree-holder from making a 
fresh application for execution. 

A first application for execution of a decree was ordered by the Court to be 
struck off for want of prosecution, and upon the statement of the decree- 
holder’s pleader ** that at present J the case may be struck off.” No permission 
was given to the decree-holder to withdraw the application with leave to take 
fresh proceedings. 

Held that a subsequent application for execution of the decree was barred by 
s. 373 read with s. 647 of the Civil Procedure Code. Sarju Prasad v. Sita 
Ram (1) explained and followed. Ram Rxipv. Laji (2), Mahta Kuajv. Sham 
Sunder Lat (3) and Hira Singhv. Joti Prasad (4) distinguished. 

Observations as to the necessity of conducting the proceedings in execution 
of decree with as much care and regularity as proceedings in suits. Under 
s. 647 of the Civil Procedure Code, the provisions relating to proceedings in 
suits are to be followed and adopted in execution proceedings, so far as they may 
be fairly and properly applicable thereto. 

{Reversed on appeal. 17 A. 106 (P.C.) ; N.P., 18 C. 635; P. and Appr., 12 A. 392 ; 
R., 13 A. 664 (568) ; 26 B. 76 = 3 Bom.L.R. 431 ; 8 O.C. 227 (231) ; 11 Ind. Cas. 
386 (386) = 13 C.L.J. 632 ] 

THE faot 9 of this case were as follows : — On the Hth April 1883, a 
decree was passed by the High Court reversing a decree of the Court of 
first instanoe, dated the 21st December 1881, which had dismissed the 
suit of the plaintiff, Tbakur Prasad, against the defendants Fakirullah 
and Kamaruddin. The effeot of the High Court’s decree was to enforce 
a deed of simple mortgage executed in 1869, by which the judgment-debtors, 
in consideration of an advanoe of Rs. 1,000, hypothecated to the decree- 
holder their immoveable property. 


* First Appeal, No. 26 of 1889, from an order of Pandit Bansidhar, Subordinate 
Judge of Allahabad, dated the 18th December 1888. 

(1) 10 A. 71. (3) 8 A.W.N. (1888), 272. 

(2) 8 A.W.N. (1888), 263. (4) 9 A.W.N. (1689), 204. 
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, 0r L fc ^ 6 2 ^ th Augus . fe 1885 * an application was made on behalf of the 
decree-holder for execution of the decree. On the 5th January 1886, the 

Court executing the decree (the Subordinate Judge of Allahabad) passed 
an order of which the following is a translation 

, To_day this case came on for bearing; on behalf of the decree- 

P^secution has taken place, and the pleader of the decree- ’ 
L1»1J holder states that at the present the case may be struck off. It is 

ordered that this case, for want of prosecution, be struck off from arrears, 
with present costs.” 

On the 24th August 1888, a fresh application for execution of the 
decree was made on behalf of the decree-holder. This apnlication was 
resisted by the judgment-debtors, on the ground that it was barred by 

s 373 read with s. 647 of the Civil Procedure Code, in reference to the 
ruling in Sarju Prasad v. Sita Ram (1). 

Court oi first instance disallowed the objection, and granted the 

application for execution. The judgment-debtors appealed to the High 

Couit. The appeal came in the first instance before Mahmooa, J., who 
passed an order referring it for disposal to a Bench of two Judges. 

Munshi Ram Prasad , for the appellants. 

Mr. C. Ross Alston , for the respondent. 


JUDGMENTS. 

Straight, J. This is a first appeal on the execution side from the 
order of the Subordinate Judge of Allahabad, dated the 18th December 
1888. The case came before my brother Mahmood in the exercise of his 
jurisdiction as single Judge, and he thought it desirable, having regard to 
the questions raised, that it should be referred to a Division Bench of two 
Judges. Consequently it has come before my brother Mahmood and my- 
self for disposal, and we have heard Mr. Ram Prasad on behalf of the 
judgment-debtors appellants and Mr. Alston on behalf of the decree-holder 
respondent. If I may say so, I think it is so well that my brother Mah- 
mood did refer this case in order that this Bench, which decided the case of 
Sarju Prasad v. Sita Ram (1), might in no uncertain tones express definitely 
what the meaning of that ruling is, and so, as far as possible, guard 
against future misinterpretation or misunderstanding, I think it my duty 
by way of preliminary remark to say this much, that my experience, sit- 
ting as a Judge of this Court, has been to show that in a large number of 
instances decrees are obtained by persons against others, more particularly 
upon bonds and mortgage [182] securities, not so much for the 
purpose of executing those decrees as to enable them to hold them 
in terrorem over their judgment-debtors while for a long period 
of time interest is allowed to go on accumulating. I therefore feel 
strongly that it is incumbent upon us to press on the subordinate 
Courts the necessity for strictness in the procedure in regard to 
proceedings in execution. In the present case the first decree with 
which we are concerned was dated the 21st December 1881, and the 
appellate decree was one of this Court dated 11th April 1883. The first 
application for execution was made upon the 29th August 1885. The 
decree related to a simple mortgage transaction, evidenced by a deed of 
mortgage of the year 1869, by which the judgment-debtors mortgaged 
their immoveable property for an advance of the sum of Bs. 1,000. The 
application of the plaintiff' now, which is the subject-matter of the present 


(1) 10 A. 71. 
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proceedings, was made upon the 24th August 1888, and it demands to 
realize as against the judgment-debtors the sum of Rs. 10,320. Now 
I am not allowing myself, in deciding this question of law, to be influ- 
enced by the circumstance that an original debt of so small an amount 
has swollen to so large a sum. I am well aware that both as re- 
gards the lenders of money and the persons who borrow, there are faults 
on both sides, and I know that persons who borrow money often throw 
difficulties in the way of their creditors obtaining payment of their debts. 
But equally clear it is that decree-holders are extremely dilatory in the 
enforcement of their decrees. In the present case I will not say 
that the decree-holder has been dilatory, but I am bound in 
dealing with the question of law to ascertain the rule that applies, 
independent of any consideration as to whether there has or has 
not been dilatorines3 on the part of the decree- holder. Now experience 
shows me that proceedings in execution in the subordinate Courts are too 
often treated as a very subordinate part of the duties they have to dis- 
charge, and thus decree-holders come to look upon them only as a matter- 
of form, and think that all they have to do is to put in applications for 
execution from time to time, without taking any steps to deposit process 
fees or to do anything further for their prosecution; the object simply being 
to protect themselves from the operation of the limitation law. As 
[ 183 ] I have said, the proceeding before us was inaugurated by a petition 
dated 24th August 1888, and the sole question to consider is whether that 
application was or is prohibited by any rule of the law of procedure. 

In the case of Sarju Prasad , the name of which has become so 
familiar to the practitioners at the Bar, and I have no doubt is equally well 
known to decree-holders, the point decided was neither more nor less than 
this, that where the circumstances and the facts in regard ho an applica- 
tion for execution show that it was withdrawn at the instance of the 


pleader for the decree-holder and that no sanction was given to its 
withdrawal with liberty to present a fresh application, any subsequent 
application made by that decree-holder was prohibited by the rule of 
s. 373 of the Civil Procedure Code read with s. 647 of the same Act. 

Now I desire to say emphatically, and the subordinate Courts will do 
well to take notice of it, that procedure in execution is not to be conducted 
in a slipshod and slovenly fashion as if it were a very unimportant branch 
of the work they have to do in the administration of justice. It ought to 
be conducted with as much gravity, care and decorum as the procedure in 
suits, and, if any thing, with more care and attention, because of the diffi- 
culties that so frequently arise. The Courts are bound to look to the Civil 
Procedure Code for the procedure they should follow in those execution 
proceedings, for s. 647 provides that '* as far as it can be made applicable,” 
the procedure in suits is to be followed and adopted in such proceedings : 
of oourse those provisions cannot in every respect be strictly applied, but 
as far as they may be fairly and properly applicable to execution proceed- 
ings, so far they should be applied. 

In Sarju Prasad's case my brother Mahmood and I, not lightly 
bub after most auxious consideration, came to the conclusion that the 
principle of s. 373 was properly applicable to execution proceedings, and 
it seemed to us that where a decree-holder was represented io an execution 
proceeding by a pleader who came into Court and said, '* at present I am 
not desirous to prooeed with this application, owing to errors in its form, 
and I ask that it may be struck off”, [1843 he must have contemplated 
and intended that it should be struck off, and if he did not ask the sanction 
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of the Court to put in a fresh application, he was in no better position than 
a pleader who appears for a plaintiff in a suit and says the same thing, in 
which case s. 373 would admittedly apply. In Sarju Prasad's case the 
decree-holder was represented by a legal adviser whose duty it was, if he 
wished to protect his client’s interests, to have applied to the Court, when 
withdrawing his application, for such a permission as left it open to him to 
come with a fresh application. This is all that the case of Sarju Prasad 
decided. And it has been approved by the learned Chief Justice in L. P. 
Appeal No. 14 of 1888, and I believe by the other Judges of this Court, 
it is said by Mr. Alston for the decree-holder that there are rulings 
to be found in Weekly Notes, 1888, pp. 253 and 272 and Weekly Notes , 
1889, p. 204, and an uoreported ruling, S. A. 371 of 1888, all of which were 
decided by my brother Mahmood as single Judge; and that in them he has 
departed from the principle of ‘ Sarju Prasad's case, aod that to this extent 
the authority of that ruling has been diluted. I have examined all these 
rulings, and I am satisfied that they are in no sense departures from the 
ruling in Sarju Prasad's case. What I understand my brother Mahmood 
to have said in those cases, and what appears to me to be the broad distinc- 
tion that he has drawn in those cases as differentiating them from Sarju 
Prasads’ case, is that where a Court of its own motion and without being 
moved either by the decree- holder or by his pleader takes upon itself to 
strike off an application for execution for the mere purpose of clearing its 
file, that is not a proceeding under any provision of the Civil Procedure 
Code which would stand in the way of or bar a decree- holder from coming 
with a fresh application, or a renewal of such irregularly disposed of appli- 
cation. Speaking from memory and not having the case to hand, I believe 
the learned Chief Justice has expressed himself much to the same effect, and 
I myself have said the same thing in a judgment not long since delivered. 
It is obvious that the striking off of an execution application under circum- 
stances not warranted by any provisions of the Civil Procedure Code 
cannot be regarded as a bar to any subsequent application. On the other 
hand, where an appli-[l85] cation is made by a decree-holder’s pleader of 
the kind that is covered and contemplated by s. 373, it does come within 
the provisions of that section, and unless permission is granted the sub- 
sequent application is barred. This is the shape in which this case 
presents itself to my view, and I have simply to ask myself whether the 
proceeding recorded by the Subordinate Judge on the oth January 1886, 
is a bar to the present application of the 24th August 1888. It is 
recorded by the learned Subordinate Judge in the proceeding of that date 
that the decree-holder’s pleader said “at present let the case be struck off. 
It is ordered that the case for want of prosecution be struck off from 

arrears with costs.” 

Now I say no more than this with reference to some remarks that 
appear in the course of the learned Subordinate Judge s older, that I think 
it a pity he has made one or two statements which seems to me to show 
a want of recognition of the principles of law and the rules of procedure 
which should direct and control the Courts in discharging their functions 
in connection with the administration of civil justice. I take no further 
note of those remarks because I am bound by the Subordinate Judge’s 
order as recorded by him upon the 5th January 1886; that is to say, in 
the exact form and terms of the order as then made. Then the question 
is. is that order such an order as is covered by the decision in Sarju 
Prasad's case? I am unable to draw any distinction, and it seems to me 
directly applicable. Under these circumstances, I am of opinion that 
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this appeal should be decreed, that the order of the Subordinate Judge 
should be set aside, and that the application of the 24th August, 1888, 
should be held to be barred by the rule of s. 373, and that the judgment- 
debtors should have their costs throughout the execution proceedings. 

Mahmood, J. — I agree in what has fallen from my learned brother, 
and I should not have desired to add any thing to what he has said but for 
the circumstance that this is a case which has come before a Bench of two 
Judges by reason of my referring order of the 26th April 1889, for the 
specific purpose of the question being considered whether or not the ruling 
of this very Bench in Sarju Prasad v. Sita [186] Ram (1) had or had 
not been properly interpreted by me in the single Bench when dealing 
with these execution cases without the help of a colleague. The first 
■case before us and the leading case upon the subject is the case of Sarju 
Prasad v. Sita Ram (l) to which I have referred. I believe the 
first occasion upon which I had to deal with it in the single Bench, 
at least so far as the printed cases go to show, was the case of 
Mahtab Kuar v. Sham Sunder Lai , (2) and in reference to the ruling of my 
brother Straight and my own I summed up our conclusions. To use my 
own words. “ we then concurrently held that with reference to the second 
paragraph of s. 373 read with s. 647 of the Code, a decree-holder was 
precluded from again applying for execution when a previous application 
for execution was withdrawn by him on account of formal defects, and he 
withdrew from prosecuting such application without obtaining permission 
to file another application which would not be open to objection.” This 
was my interpretation in that case. Then comes the case of Ram Rupv. 
Lalji (3) which perhaps is the only case which might even furnish the 
semblance of the suggestion made by Mr. Alston that I had departed from 
the rule laid down in Sarju Prasad v. Sita Ram (l). What really was the 
case in Ram Rup v. Lalji (3) is best represented by the judgment, and 
there the words I think are clear enough, when I said referring to the 
-case of Sarju Prasad v. Sita Ram (l), — “But that ruling is limited to 
cases where the decree- holder himself withdraws the application for 
executing the decree, and caDnot be applied to cases such as those where 
no such withdrawal of the execution application by the decree-holder has 
been made, and here this last application for execution is within the 
period of limitation.” 

The same was the reason in the case of Hira Singh v. Joti Prasad 
(4) where I again held, pointing out the specific scope of the ruling in 
Sarju Prasad v. Sita Ram (1), that the mere fact of an application for 
execution of deoree being struck off for default of prosecution was not to be 
regarded as barring a subsequent application by reason of s. 373 of the 
Civil Procedure Code, read with s. 647 of the same. [187] It seems to 
me that in dealing with this class of pleas which bar either a regular suit 
or any miscellaneous proceedings under the Code of Civil Procedure, there 
is often much confusion between pleas such as res judicata and pleas other 
than the plea of res judicata arising out of other provisions of the law of 
Civil Procedure. It is needless to say that the plea arising out of s. 373 
of the Code is not a plea of res judicata , and is to be dealt with within the 
four corners of the provisions of that section itself. Now that section, as 
my learned brother has just pointed out, must be taken to be the solitary 
authority, by dint of s. 647 of the Code, which would render any procedure 

(X) 10 A. 71. (9) 8 A. W. N. U688) 272. (3) S A. W. N. (1888) 253. 

(4) 9 A. W. N. (1889) 204. 
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such as that formulated in the Subordinate Judge’s order of the 5bh Jan- 
uary 1886, to be applicable to such a case, that otherwise there could have 
been no such order. The words of the order are, in the original Hindus- 
tani, very clear : — 

Aj yeh muqadraa pesh hua minjanib digridar ke koi pairawi amal 
man nahin ai aur vakil digridar ne bayan kia ke bilfal yeh muqadma 
kharij kar dia jawe. 

Hukum hua ke yeh muqadma adam piarawi men mae kharcha hal 
baqiyat se kharij ho.” 

I translate these words literally in the following manner : — 

To-day this case came on for hearing. On behalf of the decree- 
holder no prosecution has taken place, and the pleader of the decree-hold- 
er states that at present this case may bp struck off. It is ordered that 
this case for want of prosecution be struck off from arrears with present 
costs.” 

Now J have translated this order literally to show that the effect of 
it is identical with the terms used in the case of Sarju Prasad v. Sita Ram 
(l). where my brother Straight in delivering his judgment quotes the 
passage of the prayer of the decree-holder to be in the following terms : — 

“ For the present we are not anxious to carry on the execution pro- 
ceedings, and we therefore apply that the case may be struck 
off. ” I fully agree with my learned brother in thinking that the 
[188] case is not distinguishable from the case of Sarju Prasad v. Sita 
Ram (l) and that we should really be shaking the authority of that ruling, 
were we to lay down a rule other than that which governed that case. 

It was in pursuance of that ruling that I decided S. A. 211 of 1887, 
by my judgment of 6th February 1888, which judgment was the subject 
of L. P. Appeal No. 14 of 1888, and which appeal was heard by the learned 
Chief Justice and my brother Straight. In that case, which is not reported, 
full consideration of the rule laid down in Sarju Prasad v. Sita Ram (1) 
seems to have been before the appellate Bench, and the learned Chief 
Justice then said, — “ With regard to that judgment of my brothers 
Straight and Mahmood all I need say is that I thoroughly agree with it, 
and I have reason to know that all the other Judges of this Court agree 
with it. I think it is well founded in law. ” 

Now I am proud to quote this, because I think, and my learned 
brother will agree with me in saying, that after this expression of opinion* 
the ruling in Sarju Prasad v. Sita Ram (1) is practically of as great an 
authority as a Full Bench ruling ; because none of my brother Judges has 
attempted to dissent from it. To the views there expressed, and subject 
to the clear distinction which I have drawn in the cases of Ram Rup v. 
Lalji (2) and Hira Singh v. Joti Prasad. (3), I still adhere. And I am 
particularly satisfied after the considerations which my brother Straight 
has expressed in delivering his judgment in this case, that that ruling 
should be adhered to and its authority not shaken by any argument which 
may render it possible for decree-holders to hold their decrees in terrorem 
over the heads of the judgment-debtors, or to play with the Court for the 
purposes of execution by making applications without desiring to execute 
them. One more consideration in favour of this view is that I think 
the law when it prescribes rules of limitation and rules of procedure 
such as s. 373 of the Civil Procedure Code, must have anticipated that 

“ ^TiOaTtIT (2) 8 A.W.N. (1888) 253. (3) 9 A.W.N. (1889) 204. 
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civil Courts of justice are not merely instruments and agents for cofleo- 
ting money, but tribunals for doing [189] justice. I am not going 
beyond the limits of judicial etiquette when I say that in many of these 
money-claims the decree-holders instead of obtaining the satisfaction of 
decree by ordinary process, instead of employing agents who may go round 
and collect debts as would ordinarily be the way in civilized countries, 
money-lenders and decree-holders in this country sue for the debt to 
obtain a decree and take out the process of law for doing that which might 
easily have been done otherwise if proper and ordinary precaution had 
been taken. The Courts of justice are bound to accede to the prayer even 
of such decree- holders and where their duty consists in being mere col- 
lecting agents for those persons. But then those debts must be such as 
do not go beyond the Procedure Code. And s. 373 is one of the most 
important checks upon the abuse of judicial Drocess which the Legislature 
in its wisdom has thought fib to place upon decree-holders. I agree in the 
order which my brother Straight has made. Appeal allowed. 
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APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 

Hanuman Saran Singh and another ( Defendants ) v. Bhairon 

Singh {Plaintiff) * [7th February, 1890.] 

Mortgage — Foreclosure —Regulation XVII of 1806. s 8 — Notice of foreclosure — 

Notice not signed by Judge. 

Held that where the uotice "E foreclosure under s. 8 of Regulation XVII of 
J 806 was signed not by the Judge but only by tbe Munsarim, tbe foreclosure 
proceedings were void ab initio. 

Held also that the notice which was upon the record of the foreclosure proceed- 
ings and bore the mortgagor’s signature must be regarded as the original notice 
in the matter ; and that the itcjknowladgment of reoeipt of notice by the mortga- 
gor did not cure the inherent defect of its non-signature by the Judge. 

This was a suit for redemntion of a mortgage dated the 25th December 
1856. The defendants resisted the claim on the ground that they had 
acquired an absolute title to the pronertv in suit by reason of certain 
foreclosure proceedings taken on the 20bh June [190] 1868, since which 
date they bad been in possession as owners. The application for fore- 
closure was made on the 17th March 1868. The plaintiffs alleged that 
the foreclosure proceedings were invalid ou the ground that the notice of 
foreclosure was nob signed by the Judge, and was not served upon them. 

The Court of first instance (Munsif of Benares) found that the notice 
of foreclosure on the reoord, and dated the 8th April 186S, had been signed 
by the Munsarim instead of by the Judge, as required by s. 8 of Regulation 
XVII of 1806, and did nob bear the seal of the Court. It held, referring 
to Basdeo Singh v. Matadin Singh (1) and Sitla Bakhsh v. Lalta Parsad (2), 
that the irregularity vitiated the foreclosure proceedings, and that it 
was therefore unnecessary to consider whether the notice had or had not 
been served on the plaintiffs. The Court decreed the claim. 


• Second Appeal No. 1080. from a decree of C. Donovan, Ksq.. District Judge of 
Benares, dated the 30th March 1897, confirming a decree of Pandit Raj Nath, Munsiff, 
dated the 10th Deoember 1886. 

(1) 4 A. 276. (2) 8 A. 38S. 
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The defendants appealed to the District Judge of Benares, who 
dismissed the appeal and affirmed the Munsif’s decree. The material part 
of the judgment of the learned Judge was as follows : — 

“ There was a point raised which was held to be a fatal defect in 
foreclosure proceedings — Seth Harlall v. Nanick (l)— that the notice of 
foreclosure does not bear the official signature of the Judge. That this is 
a defect is also noted in the Privy Council ruling in Madho Prasad v. 
Gajudhar (2) though the Judges do not state explicitly that this defect 

alone would have caused them to regard the proceedings of foreclosure as 
invalid. 


In Doma Sahu v. PJathai Khan (3) the Court was not satisfied 
that the signature of the Judge’s sheristadar was sufficient, but at the same 
time there are remarks in the judgment that leave it in some doubt whe- 
ther, in a somewhat different state of things, they might not have formed 
a somewhat different opinion. 

“ In Basdeo Singh v. Matadin Singh (4) referred to in the Calcutta 
case just quoted, the Court seems to have had before it a [191] 
notice not signed by any one, but only sealed with the Judge’s official 
seal. 

“ The plaintiffs mortgagors did not in this case produce a notice. 
They refer evidently to the duplicate of the notice upon which the (alleged) 
acknowledgment of the mortgagor was taken. Now this paper in the 
record of the foreclosure file doe3 not bear the Judge’s signature, only the 
initials of the Munsarim. It is argued that the Judge’s signature may 
have been on the copy alleged to have been served. But against this there 
was the necessity that the record should contain good evidence of com- 
pliance with the requirment of the law, and the mortgagee should have 
seen that such evidence was secured independently of anything the mort- 
gagor might do or 3ay. 

“ Assuming that a notice was served, I should consider that it was 
just as necessary for the copy retained on the record to bear the Judge’s 
official signature as for that handed over : in fact, more necessary. If the 
question were fresh, there could be much said in favour of the view that 
the irregularity was not material, but the Allahabad ruling of 1871 is on 
all fours with the present, and I consider that I am bound by it. I must 
refuse to interfere with the Munsiff’s diposal of the case, and dismiss the 
appeal of the mortgagees with costs.” 

The defendants appealed to the High Court. 

Munshi Juala Prasad for the appellants. 

Pandit Sundar Lai and Babu Gaya Prasad , for the respondent. 


JUDGMENT. 

STRAIGHT, J. — It is not denied that the defendants-appellants 
originally got possession of the property to which the suit relates as 
mortgagees. They have now obtained an entry in the revenue records of 
their names as proprietors. The plaintiff as the representative of the 
original mortgagor under the mortgage of the 25th December 1856, objects 
to the entry and says, you are still in possession of the property as 
mortgagees. In my opinion the original possession obtained by the de- 
fendants admittedly being that of mortgagees, they are bound to establish 
that they are not now in [192] possession as mortgagees but as proprietors. 
Thev took their stand upon certain foreclosure proceedings adopted in 1868, 


(1) N. W. P. H. C. R. (1871) p. 176. (2) 11 G. 111. (3) 13 0. 50. (4) 4 A. 276. 
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and it rested with them to prove that those foreclosure proceedings were 
regularly and properly had so as to give them a good title. The learned 
Judge has found that those proceedings were bad ab initio by reason of the 
circumstance that notice of foreclosure to the mortgagor was not signed by 
the Judge of the Court issuing it. This finding of fact that the notice was an 
invalid one and the conclusions drawn therefrom by the District Judge are 
consistent with numerous rulings both of this Court and of their Lordships 
of the Privy Council. It is said by Mr. Juala Prasad, for the appellants, 
that the learned Judge had no materials from which he was entitled to 
draw the conclusions that he did. The learned Judge says that the notice 
of foreclosure was only signed by the Munsarim and not by the Judge, and 
that this is correct is shown by the notice itself, which is upon the record 
of the foreclosure proceedings and bears the signature of the mortgagor. 
It seems to me that this must be regarded as the original notice in the 
matter, and that its acknowledgment of receipt by the mortgagor did not 
cure the inherent defect that there was in it by reason of its non- 
signature by the District Judge. There was in my opinion material 
before the District Judge to warrant the conclusion at which he arrived, 
and I dismiss the appeal with costs. 

Tyrrell, J. — I concur. Appeal dismissed. 
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EXTRAORDINARY ORIGINAL CIVIL. 

Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Straight. 

In the Matter of the West Hopetown Tea Company, Limited. 

[28th February, 1890.] 

Company — Winding up — Application by Official Liquidator for sanction to sale of 
Company' s property — Act VI of 1882 {Indian Companies Act), s. 144 (c) — Lease — 
Covenant against assignment — Covenant not applying to assignments other than by 
act of parties— Act IV of 1882 ( Transfer of Property -4cp, .«s. 10, 12. 

The power of the Court under s. 114 (c) of the Indian Companies Act (VI of 
1832) to give sanction to an Official Liquidator to sell the property of the Com- 
pany. overrides a private contract against assignment made by the Company. 

[i93] A oovenant in a lease to a Company provided that the lessees should 
not “ assign, underlet or part with the possession of any part of the said premises 
unless with the express consent in writing of the said lessors or their assigns.” 
The Company having gone into liquidation, and the Official Liquidator having 
applied, under h. 144 (c) of the Indian Companies Act, for sanction to sell the 
Company's property, it was objected on behalf of the lessors' assigns that the 
proposed sale would be in contravention of the covenant. 

Held that the oovenant did not apply to assignments by operation of law or 
assignments authorized by statute. 

Ss. 10 and 12 of the Transfer of Property Act (IV of 1832) relate only to 
transfers by aot of parties. 

[R., 10 Ind. Gas. 374 (375) = 14 C.L.J. 585 (587).} 

[For earlier proceedings see 11 A. 349, suj>ra.] 

THIS was an application made on behalf of the Official Liquidator of 
the We9t Hopatowu Tea Company, Limited, now iu process of winding up 
in the High Court, The former proceedings in the winding up are fully 
set forth in the report at I.L.R., 11 All. 349. By an order passed on the 
21st Maroh 1889, the Official Liquidator’s application to place the share- 
holders of the Company on the list of contributories was disallowed. 
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Subsequently the present application was made under s. 144 (c) of the 
Indian Companies Act (VI of 1882) for sanction to sell the moveable and 
immoveable property of the Company, consisting of its tea garden, 
machinery, &c., by private contract either as a whole or in separate lots. 

The application was opposed by the trustees of a deed of trust of the 
11th September 1885. The property of the Company, called the West 
Hopetown estate, was held by the Company under a lease, dated the 14th 
December 1883, and in the following terms : — 

“Whereas Mr. H. Vansittart, late B.C.S., and Mrs. M. A. Vansit- 
tart are the proprietors of the West Hopetown Estate, and whereas an 
agreement for a lease was made with the Manager of the West Hopetown 
Tea Company, Limited, on the 22nd March 1882*, on certain conditions, of 
a plot of ground of four hundred acres situate in Mulookawala in one 
square block, now demarcated by boundary pillars, and stretching thence 
towards Fatehpur between the two ravines the banks of which with a 
breadth thirty feet were reserved by the lessors for and during the term of 
one thousand years from the first day of January 1862, at a yearly rent of 
[194] Company’s rupees two thousand payable by two half-yearly instal- 
ments on the 1st day of January and 1st day of July in each and every 
year and subject to certain conditions, and whereas a formal lease was 
either not written or if written has been lost, but nevertheless the rent 
has been duly paid from time to time to Mr. H. Vansittart, and whereas 
the present West Hopetown Tea Company, Limited, is the representative 
of the lessee and whereas it is desirous to secure its title, and whereas the 
said Mr. Vansittart and Mrs. M. A. Vansittart are willing to confirm the 
title of the said Company and that there should be a formal lease : It is 
therefore agreed between the said Mr. Vansittart on the one part and the 
said West Hopetown Tea Company, Limited, on the other part as follows. 
The said Mr. Vansittart and Mrs. Vansittart for themselves and for their 
heirs, executors, administrators and assigns (hereinafter called the 
lessors) in consideration of tli6 rents and conditions hereinafter agreed 
to be paid and performed do hereby lease to the West Hopetown 
Tea Company, Limited, its successors and assigns all those four 
hundred statute acres (portion of eight thousand statute acres belong- 
ing to the said lessors) on the land known as Mulookawala in the Western 
Dun now demarcated by boundary pillars and known as the estate of the 
West Hopetown Tea Company, Limited, during the term of one thousand 
years from the 20th day of December 1883, at the yearly rent of rupees 
two thousand payable by two equal half-yearly instalments on the first of 
January and the first July of each and every year, and the first half-yearly 
payment of rent, after satisfaction of all past rents now due to be made 
on the 1st day of July 1884, free from all taxes, rates, assessments, 
municipal or local taxes, and deductions whatever. The said We3t Hope- 
town Tea Company, Limited, for itself, its successors or assigns covenants 
not to assign, underlet or part with the possession of any part of the 
said premises unless with the express consent in writing of the said 
lessors or their assigns, but the said lessors shall not be required 
to show their title to grant the said lease, and the said West Hope- 
town Tea Company, Limited, for itself, its successors or assigns 
agrees and covenants that the lessors on non-payment of the annual 
rent of two thousand rupees or any part thereof for twelve [ 195 ] 
months next after the same shall have become due, and the same having 
been first demanded by the said lessors, shall have a right of re-entry on 
the land leased, and the lessors agree that it shall be iawful for the said 
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West Hopetown Tea Company, Limited, for itself, its successors or 1890 
assigns to put an end to the said lease on giving, through their Secretary Feb. 28. 
or other legal representative, to the said lessors two years’ previous notice 
in writing of their intention so to do. In witness whereof the said parties LXTRA- 
have hereunto set their respective hands and seals on this fourteenth day ORDINARY 
of December eighteen hundred and eighty-three.” ORIGINAL 

The deed of trust of the 11th September 1885 was executed by the Civil. 

lessors, Mr. H. Vansittart and Mrs. M. A. Vansittart, and was as ' 

follows : — 12 A. 192 = 

“ We, the undersigned, being desirous to settle our immoveable pro- 10 A.W.V. 
perty in consideration (valued at Rs. 3,00,000) of natural love and affec- (1890) 71. 


tion for our children and of the satisfaction of promises made to some of 
them, do hereby give and grant all our immoveable property belonging to 
us or either of us comprising the Phoenix Lodge Estate at Mussooree and 
the estates of West Hopetown, Chorba, the villages of Dbaki and Rampur 
in Western Dun with all leases, rights, titles and interests of any kind that 
we or either of us have therein unto and to the use of Henry Vansittart, 
D.C.S., retired, one of the undersigned, and three of our sons, Henry, 
Herbert Dobbie and Eden, in trust for the following purposes : First, the 
said Henry Vansittart, one of the undersigned, to have the whole income 
of the said estates for life ; second, after the death of the said Henry 
Vansittart one of the undersigned should he predecease bis wife, 
Mary Amelia Vansittart, the other undersigned, to pay the whole 
net income thereof unto the said Mary Amelia Vansittart for her 
life ; and third, after the death of both the undersigned the surviving 
trustees to hold the said estates on the following trusts, viz., to divide 
the said trust estate into seven equal shares (and their division and 
apportionment of shares shall be indisputable by any of the beneficiaries 
under this deed or any one claiming through them) and to give and 
deliver one of such shares unto each of my said three sons, Henry [196] 
Herbert Dobbie and Eden (or if dead to his heirs or assigns), for 
his own use and benefit absolutely and free from all trusts and to hold a 
further, that is, the fourth share jointly by them, the said three sons for 
their own use and benefit absolutely and free from all trust and to hold 
the fifth, sixth and seventh shares in trust to pay the income of one such 
share to eaoh of our three daughters, Edith, Katherine Rosamond, Agatha 
and Florenoe Mary for their respective lives and should they predecease 
their husbands to their husbands for their respective lives, provided that 
should any of the said daughters have issue then one such share to be 
delivered to her for her own use and benefit absolutely (or if dead to her 
heirs) and regarding those shares the incomes of which are to be paid to 
the daughters who die without issue (after the death of their husbands if 
any) to hold as part of the trust estate and to be divided in accordance 
with the previous provisions. The trustees or the survivors of them shall 
have full powor at any time to sell any or all the trust property and to 
invest the moneys as they shall think fit, such moneys aud investments to 
represent the estate and to be subject to all the trusts above mentioned, 
and they will have power to add to their number and the last surviving 
trustee can by his will appoint a trustee or trustees and such of the pro- 
visions of Act XXVIII of 1866 as are not conflicting with the provisions 
of this deed shall apply to this deed. Signed and delivered on the 11th 
day of September 1885.” 

The trustees under this deed, who had acquired the rights of the 
lessors under the lease of the 14th December 1S83, opposed the present 
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application on the ground that the sale of which sanction was prayed 
under s. 144(c) of the Indian Companies Act, would be in contravention 
of the covenant in the lease which prohibited the Company from 
assigning, under-letting or parting with any part of the property leased 
unless with the express consent in writing of the lessors or their assigns. 

The application was also opposed by Mr. David Hay, one of the 
shareholders, upon grounds which it is unnecessary, for the purposes of 
this report, to state. 

[197] Mr. A. Strachey, for the Official Liquidator cited Vyankaraya 
v. Shivram Bhat (1), Tamayo, v. Timapa Ganpaya (2) and Subbaraya v. 
Krishna (3). 

Mr. C. Ross Alston , for the trustees under the deed of the 11th 
September 1885, referred to ss. 10 and 12 of the Transfer of Property Act 
(IV of 1882). 

Mr. J. C. Mullaly , for Mr. David Hay. 

JUDGMENT. 

Edge, C.J. — This was an application on behalf of the Liquidator of 
the West Hopetown Tea Company, Limited, for sanction under s. 144 of 
the Indian Companies Act to sell the moveable and immoveable property 
of the Company by private contract with power to transfer the same to 
any person or Company either as a whole or in separate lots. The appli- 
cation is objected to by Mr. Alston , who appears on behalf of the trustees 
of a deed of trust of the 11th September 1885, and by Mr. Mullaly on 
behalf of Mr. Hay, one of the shareholders of the late Company. 
Mr. Alston’s objection is that the lease contained a covenant against assign- 
ment without the previous consent of the lessors, and he relies on ss. 10 
and 12 of the Transfer of Property Act. The covenant is not a covenant 
against assignments by operation of law, or against assignments authorized 
by statute. The group of sections among which ss. 10 and 12 come relate 
to transfers of property by act of parties. That group of sections is 
headed by a portion of the Act which indicates that the sections relate to 
transfers by act of parties. Under s. 144 (e) of the Indian Companies 
Act the Court has power to give sanction to a liquidator to sell, and that 
power overrides a private contract against assignment by the parties. 
Mr. Alston’s objection, in my opinion, consequently fails. 

Mr. Mullaly objects on the grounds that, in the opinion of his client, 
the liquidator should proceed to investigate some dispute between the 
shareholder whom he represents and some other persons whom he alleges 
to have brought the Company to grief. How those disputes, if any such 
exist, should he allowed to interfere [198] with the realization of the 
assets of the Company and the liquidation of its debts, is a matter which 
I fail to understand. In my opinion, we should give sanction to the 
liquidator to sell the interests of the Company in the property either as a 
whole or in lots. The liquidator’s costs will be paid out of tbe estate ; the 
other persons who have objected here to-day will bear their own costs. 

Straight, J. — lam of the same opinion. .... 

Application allowed. 


(1) 7 B. 256. 


(2) 7 B. 262. : 
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CIVIL REVISION AL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 

Ram Dayal ( Petitioner ) v. Ramadhin ( Opposite party).* 

[2nd January, 1890.] 

High Court's Powers of revision — Civil Procedure Code . s. 622 — Suit for arrears of rent — 
Decision of Collector on appeal from Assistant Collector — Act XII of lb81 {N. W.P, 
Rent Act), ss. 183, 199. 

The High Coart has no power to revise, under s. 622 of the Civil Procedure 
Code, an order passed by a Collector under a. 183 of the N.W.P. Rent Act (XII 
of 18811 on appeal from an Assistant Collector of the second olass. Hur Pershad 
v. Lalu (1) distinguished. 


1890 

JAN. 2. 
ClVIIi 

Revi- 

SIONAIi. 

12 A. 198 = 
10 A W.N. 
(1890) 59. 


THE facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Munshi Jnala Prasad , for the petitioner. 

Munshi Madho Prasad , for the respondent. 


JUDGMENT. 

Straight, J. — This petition has been presented ostensibly under 
s. 622 of the Civil Procedure Code for the purpose of inducing this Court 
to exercise its revisional powers under that section. It appears that a 
suit was instituted by the petitioner in the Court of the Assistant Collector 
of the second class for recovery of arrears of rent, amounting to the sum of 
Rs. 78-14-9. For the purpose of disposing of this case it is not necessary for 
me to say more in regard to the defence set up in answer to the claim than 
[199] that it was based upon a technical objection to the form of the 
plaintiff’s suit. The first Court dismissed the claim, and there was an 
appeal by the plaintiff to the Collector of the district as provided in s. 183 
of the Rent Act. The Collector of the district upheld the decision of the 
Assistant Collector of the second class, and it is this order of the Collector 
in appeal which is made the subject-matter of this application for revision. 
It is objeoted by Mr. Madho Prasad, on behalf of the opposite party, that 
this Court has no jurisdiction to entertain such an application, for as by 
s. 183 of the Rent Act the decisiou of the Collector of the district was final, 
and as by s. 199 of the same statute provision is made to enable the Board 
of Revenue as the paramount revenue authority to revise orders of all 
Courts subordinate to a Commissioner, therefore, there being special 
provision within the four corners of the Rent Act itself for the revision 
of such an order as that which is attacked here, this Court cannot exercise 
its powers under s. 622 of the Civil Procedure Code. 

I am of opinion this is a good contention and must prevail. 
Mr. Jnala Prasad in support of the petition has referred us to the full Bench 
ruling of this Court in Hur Pershad v. Lalu fl). But with regard to that 
case it is to be observed that it was before the present rent law came into 
operation and when Act X of 1859 was in force, in which no provision 
in the terms of s. 199 of the present Rent Act was to he found. If I 
were to adopt that ruling as applicable to this case and to accept 
Mr. Jnala Prasad s contention, this grave inconvenience and confusion of 
judicial authorities must ensuo, namely, that both the Board of Revenue 
under s. 199 of the Rent Act, and this Court under s. 622 of the Civil 

• Miscellaneous Application, No. 276 of 1888 for revision under s. 622 of the Civil 
Prooedure Code. 

(1) N.W.P. H.C.R. 1871, p, 60. 
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Procedure Code, would have co-ordinate jurisdiction to revise orders of 
the kind to be found in the present case. I think I am bound in 

dealing with a question of this kind to guard against so grave a dilemma 
arising, which I feel sure could never have been intended, and to 
leave to the Board of Revenue, to whom the power in specific terms 
is given by the statute, the exclusive jurisdiction [200] thereby in 

my opinion contemplated and provided. This will certainly procure 
uniformity of procedure, because while looking to the terms of s. 199 of 
the Rent Act the Board of Revenue's jurisdiction to deal with those cases 
in which an appeal lies under s. 189 of the Rent Act is in terms excluded, 
and naturally, because they go to the Civil Court Judge and to this Court, 
on the other hand it leaves their jurisdiction untouched to deal with those 
cases to which s. 189 of the Rent Act is not applicable. I therefore am 

of opinion that we have no jurisdiction to entertain this application for 

revision, and X accordingly dismiss it with costs upon that ground. 

BRODHURST, J. — I entirely concur. Application rejected. 


12 A. 200 = 10 A.W.N. (1890) 23. 

APPELLATE CIVIL. 

Before Sir John Edge, Et., Giiie^ Justice , and ]\d.r. Justice Brodhurst. 

Sankali ( Defendant ) v. MURLIDHAR AND OTHERS ( Plaintiffs ). 

[7th January, 1890.] 

Avveal— Death of plaintiff-appellant— Rival applicants for substitution— -Order under 
Civil Procedure Code , s. 367. substituting one applicant— No appeal from such order 
— Unsuccessful applicant attempting to appeal from final decree on appeal— Civil 
procedure Code , s. 591 — “ Error , defect, or irregularity , affecting the decision of t/ie 

c&sc” ( , 

Pending an appeal before the lower appellate Court, the plaintiff-appellant died, 

and two persons separately applied to be substituted as the deceased s represen- 
tative The Court, applying ss. 367 and 582 of the Civil Procedure Code, decided 
in £vor of one of the applicants, and brought him upon thereoord. No appeal 
was made against this order by the unsuccessful applicant. the 

Court decided the appeal adversely to the successful appl.cant. Subaequeody th 
unsuccessful applicant established by a separate suittbatshewas thcdeooaseOs 
lesal representative, and that her opponent was not. She attempted to appeal 
to the High Court against the lower appellate Court’s decree dismissing the 

that the appellant not having been a party to the i decree th ® 

order below having decided the appeal to 

the Hi°gh [20a CouH and s. Ml’of the Civil Procedure Code was not applicable 

to the case. Bar the’cfvil Procedure Code relating 

Where an order under t g P , g a person from the record, that person 

to representatives has been j agairfst- the order, and is not entitled to 

must seek his remedy by an appeal agamsi 

appeal against the decree soloi the meaning of s. 591 of the Code, means 
Error defect or l g > cedare or ia i aw , and not in matters of fact, 

error, defect or irreg w ^ s QO ecrori defect or irregularity within the 

meani e ng P of S the section, and even if there were, it did not affect the decision of 
the case in appeal below, 
f Appl., 27 B. 162 (187, 189).] 

THE facts of this case are sufficiently stated in the judgment of the 

Court. — — — — _ . ; 

r~Z a nooa i No. 1719 of 1887, from a decree of G. J. Nicholls, Esq., District 

7 d of C Ghaztpur dated the 15th August 1887, confirming a decree of Munshi Chedi 
Lai f Su bor d boa t r Judge of Ghazipur, dated^he l«h May, 1887. 
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The Hod. T. Gonlan and Mr. G. T. Spankie , for the appellant. 

Mr. G. E. A. Boss , for the respondents. 

JUDGMENT. 

Edge. C.J., and BrodhURST, J. — A preliminary objection has been 
taken by Mr. Ross to the hearing of this appeal. In the Court below one 
Cbedi was appellant. Chedi died before the decree in the Court below, 
and upon his death Musammat Sankali, the appellant here, applied to be A. 200 = 
brought on as his representative. One Ram Kishan Ram also applied to iqa.W.N. 
be brought on as his representative. The Judge below, applying ss. 367 
and 582 of the Code of Civil Procedure to the case, decided that Ram 
Kishan Ram was the representative of Chedi and Musammat Sankali 
was not, and brought on to the record Ram Kishan Ram as representative 
of Chedi. From this order Musammat Sankali could have appealed, but 
she did not appeal. The Court below decided the appeal against Ram 
Kishan Ram as the representative of Chedi. Musammat Sankali without 
permission brought this appeal from the decree in appeal of the lower 
Court. The preliminary objection is that she has no locus standi as an 

appellant. , 

Mr. Spankie has Gontsndecl that under s. 591 he is entitled to 

question in this appeal the order of the Court below which dismissed 
Musammat Sankali’s application and brought Ram Kishan Ram on to 
the record. He has also contended that as his client, the £202J appellant, 
has since established by a separate suit that she is the representative 
of Chedi, and that Ram Kishan Ram is not, she was entitled to file 
this appeal and that permission might be given now after the appeal 
has been filed. In the case of Har Narain v. Kharag Singh (1), we 
decided that an objection to an order of this kind might be taken on the 
hearing of appeal, hut there is a wide difference in our opinion between 
that case and this. In that case the appellant who challenged in his 
appeal an order which had been made by the Court below bringing on a 
representative of a deceased party, was in fact a party to the decree below 
and therefore formally entitled to appeal, being dissatisfied with that 
decree ; but in this case Musammat Sankali was not a party to the decree 
below, and the order below had decided that she was not entitled to be a 
party to the proceedings below. The question as to whether the 
order below was right or wrong went to the very root of the question 
as to her right to be a party to the proceedings below, or to come 
here at all in appeal. We are of opinion that where an order under 
the group of sections relating to representatives has been made excluding 
a person from the record, that person must seek his or her remedy on 
apneal against the order, and is not entitled to appeal against the decree 
so long as the order stands. There is another reason why we think that 
s. 591 does not authorize the raising of this question here in appeal, and 
that is, that it does not appear to us that there was any error, defect or ir- 
regularity within the meaning of s. 591 in the order below. Error, defect or 
irregularity within the meaning of that section mean, in our opinion, error, 
defeot or irregularity in procedure or iu law, not in matters of fact; and 
even if there were any error, defect or irregularity in the order, we do not 
see how any suoh error, defect or irregularity affected the decision of 
the oase in appeal below. For these reasons we are of opinion that this 
appeal must be dismissed with costs, and it is so dismissed accordingly. 

Appeal disfnissed. 


(1) 9 A. 447. 
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[203] APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 


Hikmatulla Khan and another ( Plaintiffs ) v . Imam Ali and 

others { Defendants )* . [7th February, 1890.] 

Mortgage , usufructuary — Act VI of 1882 (Transfer of Property) ss. 58 (d), 96 — Splitting 
claims — Suit by usufructuary mortgagee excluded from possession for unpaid inter- 
est— cause of action— Subsequent suit for principal and residue of interest barred — 
Civil Procedure Code, s. 43. 

A deed of mortgage executed in 1879 for a consideration of Rs. 300 provided 
that the term of the mortgage should be four years certain, that certain inter- 
est should be payable, that the mortgagee should have possession, that the profits 
should be appropriated first in lieu of yearly interest and any balance appropri- 
ated in payment of the principal debt, and that the mortgagor should be entitled 
to redeem if the principal and interest were paid at the expiration of the four 
years. The mortgagee never obtained possession ; and in 1882 he brought a suit 
against the mortgagor to recover the unpaid interest then due, and obtained a 
decree, which was satisfied by the sale of property belonging to the judgment- 
debtor. In 1886 he brought another suit for recovery of the principal, together 
with the residue of interest up to the date of suit. 

Held that, inasmuch as there was no stipulation in terms that the mortgagee 
was to remain in possession until payment of the mortgage money, the instru- 
ment did not strictly fall within s. 58 ( d ) of the Transfer of Property Act (IV of 
1882), and that the rights and liabilities of the parties must be determined in 
accordance with the principles enunciated in s. 98 of that Act. 

Held , upon the construction of the instrument, that it must be regarded 
as a usufructuary mortgage not only during the four years, but after their 
expiration. 

Held that the cause of action in the suit of 1882 was the mortgagor’s non- 
delivery of possession of the mortgaged property, by reason of which the mort- 
gagee had been unable to realize bis interest from the usufruct; that the cause of 
action accrued to the mortgagee fiom the moment the instrument came into 
operation and possession was not delivered ; tbat the cause of action to recover 
the principal accrued at the same time and was the same cause of action ; that 
the plaintiff was therefore bound in the suit of 1882 to sue for the principal ; 
and tbat the present suit was consequently barred by s. 43 of the Civil Proce- 
dure Code. 

[R,, 10 O.C. 14 (161 ; 28 P.R. (1907) = 93 P.L.R. (1908) = 140 P.W.R. (1907); D., 21 
B. 267 (271,272) ; L-B-R. (1893—1900) 618 (619).] 

The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

[204] Mr. Abdul Majid , for the appellants. 

Pandit Sundar Lai , for the respondents. 

JUDGMENT. 

Straight, J. — This is a suit brought by the plaintiffs-appellants 
against the defendants-respondents to recover a sum of Rs. 300 principal, 
and interest Rs. 127. or in all Rs. 427 under the following circumstances : — 
On the 8th April 1879, one Musammat Kulsum, the ancestress of the 
defendants, made a mortgage in favour of the plaintiffs for a consideration 
of Rs. 300. The terms of the instrument are important, because, according 
as we decide what was the precise nature of the contract between the par- 
ties, so must the question of law which has been raised, as the foundation 

• Second Appeal, No. 1402 of 1887, from a decree of T. R. Wyer, Esq., District 
Judge of Shahjahanpur, dated the 19th May 1887, confirming a decree of Maulvi 
Muhammad Shafi, Munsif, Shahjahanpur, dated 1st May 1886. 
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for this appeal, be determined. Aooording to the instrument of the 8th 
April 1879, Musammat Kulsum, after reciting the extent of her zamindari 
interest in certain properties, went on to say : — Now, of. my own free 
will, I have mortgaged two and a half biswas out of five biswas, and ten 
biswas out of twenty biswas zemindari aforesaid, together with all the 
rights, dakhli and kharji, water and forest produce, groves, tanks, village 
site, self-cultivated, oultivatory holding of tenants and all the items apper- 
taining to the zemindari aforesaid in lieu of Rs. 300, half of which are 
Rs. 150, to Wilayat-ullah Khan, resident of Ikhtiyarnagar, for a term of 
four years with interest at the rate of one per cent. Having received the 
whole and entire mortgage money from the mortgagee, I have put the 
mortgagee in possession of the mortgaged property. It is covenanted that 
the mortgagee having remained in possession will pay the Government 
revenue, and, after defraying the village expenses, whatever profit will 
remain, he will credit towards his yearly interest of Rs. 36. Whatever 
will remain he will credit towards the principal. Should any deficiency 
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arise in the interest, I will pay the same from my own pocket, and the 
whole money, principal and interest, having been paid at the time of the 
expiry of the term, the mortgaged property will be redeemed.” 

The first contention that has been urged before us on behalf of the 
appellants is that this is not a usufructuary mortgage pure [205] and 
simple, within the meaning of cl. ( d ) of s. 58 of the Transfer, of Property 
Act, but that it is a combination of a usufructuary mortgage for a term 
of four years, and that subsequently to the expiration of those four years it 
creates a simple hypothecation or charge upon the property theretofore in 
possession of the usufructuary mortgagee. I agree so far with the learned 
counsel for the appellant, that the instrument cannot be regarded as 
strictly falling within the definition of cl. ( d ) of s. 58 of the Transfer of 
Property Act, because there is no stipulation in terms that the mortgagee 
is to remain in possession until payment of the mortgage money, and I 
think therefore that in dealing with this document I must apply the prin- 
ciples enunciated in s. 98 of the Transfer of Property Act, that is to say, 

I must determine the rights and liabilities of the parties to this instru- 
ment as evidenced in the mortgage deed. 

Now having given the terms of that instrument the best consider- 
ation I can, I have come to the conclusion that what was intended between 
the parties was, that there should be a usufructuary mortgage for a term 
of four years certain ; that if at the expiration of that period the principal 
sum and interest were paid up by the mortgagor the mortgage would he 
redeemed, but that in the event of this not taking place either by reason 
of the profits having been insufficient to pay the mortgage debt with its 
interest, or the mortgagor having failed to do so, the mortgage relations 
between the parties were to continue upon the same terms as theretofore ; 
and that consequently this must be regarded as a usufruotuary mortgage 
not only during the four years but after their expiration. Now having 
placed that construction upon the instrument, it will be convenient for me 
•to state a few further facts which raise more directly the point that is 
taken in appeal. I have said the mortgage was dated the 8th April 1879. 
and immediately upon the execution of that instrument, it is clear that the 
usufructuary mortgagees, that is, the plaintiffs in the present suit were 
•entitled to the possession of the mortgaged estate. But they did not get 
possession, nor to the hour when this suit was instituted, [206] nor at 
this moment have they ever obtained it. In the month of April 1882 
•they instituted a suit against the defendants to recover from them the 
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unpaid interest due up to that date upon the Rs. 300, and in that suit 
they succeeded, and subsequently realized the decree by the sale of certain 
property belonging to their judgment-debtors. It was contended below 
that the present suit, which is for the recovery of the principal sum, 
together with the residue of interest to date of suit, was barred by the 
provisions of s. 43 of the Code of Civil Procedure ; that is to say, that the 
cause of action upon which the plaintiffs now really come into Court is the 
same cause of action upon which they instituted their suit in 1882 for the 
recovery of the unpaid interest. The learned Judge below has held that 
this is a good contention, and it is his decision upon that point which has 
been attacked by the learned counsel on behalf of the appellant. The case 
has been exceedingly well argued on both sides on two occasions, and I 
have done the best I can to look at it in all its aspects and to come to 
what appears to me to be that conclusion which is most warranted by 
the provisions of the law. I cannot help saying in passing that I feel 
that the conclusion at which I have arrived will have the unfortunate 
result of enabling these defendants to escape from the payment of a 
debt which in all honour and conscience they undoubtedly owe to the 
plaintiff. But there is no rule of procedure which is founded in better 
reason and good sense than that which prohibits persons who bring 
suits, from what is called splitting their demands. In my opinion the 
cause of action which took the plaintiffs into court with their suit in 
1882, was the non-delivery of possession of the mortgaged property, 
by reason of which they had been unable to pay themselves their interest 
from the usufruct, which they would otherwise have been able to 
do. That cause of action accrued to them from the very moment 
the instrument of mortgage came into operation and possession was 
not given to them ; and that was the 8th April 1879. Now, I have 
before me a ruling of the learned Chief Justice and my brother Tyrrell 
in Balgobind Das v. Barkat Ali (1) which goes into this question and 
[207] decides that for the purposes of limitation, there is no continuing 
breach where the mortgagor fails to give possession of the mortgaged 
property to his mortgagee under a usufructuary mortgage ; but that there 
is from the very first moment of such non-delivery a breach, and from the 
date of which time runs. Agreeing as I do in this view, it seems to me 
that the reasoning in that case with reference to the question of limitation 
may by analogy be adopted in reference to the question which now arises 
under s. 43 of the Code of Civil Procedure. In my opinion the plaintiffs* 
cause of action to recover their principal sum of Rs. 300 accrued to them 
upon the date when possession of the mortgaged property was first refused 
to them, and this was the same cause of action which entitled them to 
claim interest in the month of April 1882, and that when they brought 
their suit to recover the unpaid interest, which unpaid interest could be 
only due to them upon the view that the contract to give possession had 
been broken, they were bound to sue for the principal amount and were 
not entitled to wait until the four years had expired. 

That being the view I have of the case, I am of opinion that the 
learned Judge was right in the view he took, and I dismiss the appeal with- 
costs. 

BRODHURST, J. — I concur. 

Appeal dismissed. 


(1) 8 A. W. N. (1888) 15. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Brodhurst. 

Jema AND OTHERS ( Plaintiffs ) v. Ahmad Ali Khan {Defendant).* 

[12th Eebruary, 1890.] 

MM Mi M v ■ 

Limitation— Exclusion of time— Act XV of 1877 (Limitation Act), s. 14— “Other cause of 1Q A w 
like nature” (1890) 76. 

The words “other cause of a like nature” in s- 14 of the Limitation Act (XV of 
1877) mean some cause analogous to defect of jurisdiction. 

Where a suit was dismissed on the ground that the debt sued for was due not 
to the plaintiff alone, but to the plaintiff and his partner, the latter not having 
been joined in the suit ; and where the plaintiff subsequently brought a fresh suit 
for the same debt, making his co-partner a party. 

[208] Held that the case was not within s. 14 of the Limitation Act, and that 
the time during which the plaintiS had been prosecuting the former suit could 
not be excluded in computing the period of limitation prescribed for the second 
suit. Ram Subhag Das v. Qobind Prasad (1) and Chunder Madhub Chucker - 
butty v» Ram Coomar Choiodry (2) referred .to. Deo Prusad Singh v. Pertab 
Rairee (3) not followed. 

[R., 23 C. 821 (826) ; 14 Ind. Cas. 437 = 6 LB,R. 43 D., 22 A, 248 (259) (F.B).] 
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The facts of this case are sufficiently stated in the judgment of the 
Court. 

Babu Srish Chandra Banerji , for the appellants. 

Munshi Ram Prasad, for the respondent. 


JUDGMENT. 

Edge. C.J., and Brodhurst, J. — The appellant here brought a suit 
against certain defendants for a debt which was due to the firm of which 
the appellant was one partner, the other partner in that firm not having 
been joined in the suit. That suit was dismissed in this Court on the 
ground that the liability of the defendant was a liability to the plaintiff 
and his partner and not a liability of the defendant to the plaintiff alone ; 
in other words, that the plaintiff could nob maintain that suit for a debt 
due to the partnership without bringing his co partner on the record. It 
was not merely a case of procedure. It was a case of a plaintiff coming 
into court aud failing to prove a cause of action in himself against the 
defendant, and thus failing to establish the defendant’s liability to him, 
the plaintiff, in the suit. After that suit was dismissed, he brought the 
present suit for the same debt, having taken the precaution to make his 
co-partner a party to the suit. The second suit was brought after the 
period-of limitation applicable to the debt, and on that ground the first 
Court dismissed the suit, and on appeal the lower appellate Court 
oonfirmed the decree of the first Court. It is contended here that this 
is a oase within a. 14 of the Indian Limitation Act (XV of 1877) and 
that the plaintiff’s first suit was prosecuted in good faith in a Court 
which “ from other cause of a like nature ” within the meaning of s. 14 was 
unable to entertain it. In our opinion the decision of this Court in Ram 
Subhag Das v. Gobijuji Prasad (1) and that of Sir Barnes Peacock, C.J., 


* Seocmd Appeal No. 482 of 1888, from a decree of of T. Benson, Esq.. District 
Judge of Sahar&npur, dated the 15th Deoember 1887, reversing a decree of Babu Ganga 
Barau, Munsif of Saharaopur, dated the 18th July 1887. 

(1) 2 A. 622. (2) 6 W. R. 184. (3) 10 O. 86. 
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[209] and Mr. J ustice Trevor in Ghunder Madhub Chuckerbutty v. Bam 
Coomar Chowdry (1) are in point, although the latter decision was given 
on the former Act. We do not follow the decision of the Calcutta Court 
in Deo Prosad Singh, v. Partab Kairee (2). Xn our opinion %i other cause 
of a like nature ” must mean some cause analogous to defect of jurisdic- 
tion. We see no analogy between a case where a suit was dismissed for 
defect of jurisdiction and a case like the first suit of this plaintiff, which 
was dismissed because he had not shown a liability in the defendants to 
him alone. Xn the plaintiffs’ first suit there was nothing like a defect of 
jurisdiction. In every respect the Court had ample jurisdiction to hear 
and determine the suit. The reason why that suit failed was, as we have 
said, because the contract was to pay the partners, and not to pay one of 
them alone. We dismiss the appeal, and confirm the decree below with 
cosl}S - Appeal dismissed. 


12 A. 209 = 10 A.W.N. (1890) 83. 

APPELLATE CIVIL. 

Before Mr. Justice Straight and Mr. Justice Brodhurst. 

Ram Dayal and others ( Defendants ) v. Durga Singh and others 

(Plaintiffs)* [24th February 1890] . 

Hindu Law— Joint Hindu family — Money decree against father alone for his personal 
debt— Attachment of joint family property— Suit by sons to set aside attachment. 

Where in execution of a simple money decree obtained against the father only 
in a joint Hindu family in respect of a bond debt incurred by him personally, 
the decree-holders attached the whole of the joint family property, and before 
sale in execution took place, the sons of the judgment-debtor objected to the 
attachment under s. 278 of the Civil Procedure Code, and, the objection having 
been disallowed, sued for a declaration that they were entitled to a share in the 
property and for its release from attachment, — held that the plaintiffs were enti- 
tled to impeach the attachment upon the ground that it affected interests which 
the decree could not touch and which therefore could not be attached under 
it and that they were in a position to ask to have those interests exempted from 
the threatened sale in execution. 

[Overruled— 27 A. 16 (F.B.) = 1 A.L.J. 310=A.W.N. (1904) 351 ; Not F.— 1 O.C. 112 
(113, 115) ; 4 O.C. 178. (179); R.— 1 O.C. 169 (170); 16 C.P.L.R. 19.] 

[210] The following genealogical table shows fcbe relative positions 

of the plaintiffs in this case: — 

Pirthi Singh. 


Moti Ram. Hansraj Singh. 

I I 

Har Bakhsh. ! 


DuDgar Singh. Bharat Singh Taj Singh Charan Singh 

(plaintiff). (dead). (dead). (plaintiff). 


Mahtab Singh Jhamman Singh Pokhpal Singh Hargian Singh 
(plaintiff). (plaintiff). (plaintiff.) (plaintiff). 


* First appeal No. 72 of 1887 from a decree of Babu Abinash Chandar Banerji 
Subordinate Judge of Aligarh, dated the 21st March 1887. 

(1) 6 W. R. 184. (2) 10 C. 86. 
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The Bait was instituted in the Court of the Subordinate Judge of Ali- 
garh on the 12th Maroh 1886. The plaintiffs, as will be seen from the above 
table, were the two surviving sons and the four grandsons of Hansraj, and 
the first defendant was Hansraj Singh, who died since the litigation 
-commenced and the second and third defendants, Ham Dayal and Behari 
Lai, by a guardian ad litem, the minor sons of oneTodar Mai, deceased, the 
obligee of a single bond of the 20fch August, 1873, for Rs. 10,000, of which 
Hansraj Singh was the obligor. This bond was pub in suit by these 
minors through a guardian, and on the 1st October 1880, they obtained 
a simple money decree against Hansraj Singh. In execution thereof they 

attached — 

(1) 3 biswas 6 biswansis 13£ kachwansis of mauza Gbarbara. 

(2) ^ of 5 biswas of mauza Mour. 

(3) 10 biswas of mauza Khanadiya. 

To this attachment the present plaintiffs preferred objections under 
s. 278 of the Civil Procedure Code, but they were disallowed. Hence the 
present suit for a declaration that out of the properties attached they were 
entitled to a four-fifths share and to its release from attachment and sale, 
and they further prayed that such four-fifths share might be partitioned, 
and that they might be given possession of the same. 

[211] They based this claim upon the allegations that the property 
was ancestral and joint, that Hansraj Singh and his sons and grandsons 
acquired a right in such ancestral and joint property from the dates of their 
respective births, and “ that under the Hindu Law, one fifth of the whole 
property belongs to Hansraj Singh, and the rest four-fifths to the plaintiffs 
whereof the plaintiffs are in possession.” 

The third paragraph of the plaint stated “that under the Hindu law, 
the plaintiffs are entitled to compel Hansraj Singh to partition their shares 
of which they can take separate possession, but the defendants, second 
party, have attached in execution of their decree for a simple debt, trans- 
ferred by this Court to the Revenue Court of the district for sale of the 
property, the whole property, as the property of Hansraj Singh, judgment- 
debtor, and have advertised it for sale ; that the joint ancestral property 
is not at all liable for the satisfaction of a simple debt like this ; and that 
especially the shares of the plaintiffs cannot by aay means be attached 
and sold in execution of a decree for a simple debt. Moreover, the decree 
was contracted without any necessity whatever, for unlawful and immoral 
purposes. But even if it be assumed that the debt was not incurred with- 
out necessity, still Hansraj Singh, judgment-debtor, alone is personally 
responsible for its payment.” The suit of the plaintiffs was thus directed 
against the attachment that had been maintained on the whole property 
by the establishment of their right to four-fifths of such property, as 
provided in s. 283 of the Civil Procedure Code, and it rested on two 
grounds: first, that the decree against Hansraj Singh was personal to him 
and affected him alone ; secondly, that the debt to which it related was 
contracted without necessity and for unlawful and immoral purposes. 

The Court of first instance (Subordinate Judge of Aligarh] decreed the 
suit. The defendants appealed to the High Court. 

Mr. <7. E . A. Ross and the Hon. Pandit Ajudhia Nath, for the appel- 
lants. 

Mr. Abdtd Majid and Pandit Risfuimbhar Nath, for the responents. 
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[212] Straight, J. — Id the case of Beni Madho v. Basdeo Patak (1) 
I went; at length into the more recent decision of their Lordships of the 
Privy Council bearing on the points which arise in the present appeal, and 
stated what appeared to me to be the outcome of these decisions. The 
case of Meenakshi Naidu v. Immudi Kanaka Ramaya Kouden (2) is most 
apposite to the suit out of which this appeal has arisen, the only difference 
being that in that case, despite the objections of the son to the attach- 
ment, the sale went on, and the decree-holder purchased the property, 
while here there is an attachment of the whole property, but as yet no 
sale has taken place. 

Upon the authority of that ruling it seems to me that if in the present 
case the sale had taken place, and the decree-holder had purchased the 
whole property, and had obtained a sale certificate for the whole, it must 
have been held that the whole had passed to the purchaser, unless the 
plaintiff could have shown that nothing but the interest of Hansraj Singh 
was sold, or that, if the whole purported to have passed, their interests 
were exempted by reason of the debt on which the decree was founded 
being one which they were not bound to pay, because it had been 
contracted for immoral or illegal purposes. 

The first question for consideration then is whether the bond of the 
20th August 1873, and the decree founded upon it, justified an attachment 
of anything more than the interests of the judgment-debtor, Hansraj Singh. 
I have read both documents, and I have no doubt that the decree 
was a simple money decree purely personal to Hansraj Singh, and 
for a debt incurred by him personally. Under such circumstances, I think 
the plaintiffs were entitled to come into Court to impeach the attachment 
upon the ground that it affected interests which the decree could not 
touch, and which therefore could not be attached under it, and that they 

were in' a position to ask to have their interests exempted from the 

threatened sale in execution. Having established this much, I agree with 
the learned Subordinate Judge that the question of the immorality of the 
debt did not arise, and in adopting this view, while adhering to what I 
[213] said in Beni Madho v. Basdeo Patak (1), I am glad to think that it 
is also in accordance with the opinion expressed by the learned Chief 
Justice in Balbir Singh v. Ajudhia Prasad (3). I may add that the 

plaintiffs and their advisers have no one but themselves to blame. It 

must have been perfectly well known to them when they brought their 
suit in 1880 against Hansraj Singh, that he was a member of a joint 
Hindu family along with his sons and grandsons, and as they were suing 
him for a simple bond debt, if they wanted to bind his coparceners, they 
should have arrayed them as defendants, and obtained a decree against 

them. 

I dismiss thi 3 appeal with costs. 

BRODHURST, J. — I concur. 

Appeal dismissed. 


(1) 12 A. 99. 


(2) 16 1. A. 1. 
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Before Mr . Justice Straight and Mr. Justice Mahmood. 

Sarat Chandra Chakarbati ( Petitioner ) v. Forman and another 

( Opposite Party)* [23rd July, 1889.] 

Minor— Custodu—Guardianshiv— Act IX of 1861, ss. 1, 3, 4 -Jurisdiction— Civil Proce 
M dure Codecs. 17 —Act IX of 1875 {Majority Act), s. 3 —Discretion of Court under 

Act IX of 1861, s. 8. 

An application was made to the District Judge of Allahabad under s. 1 of Act 
IX of 1861, by a relative of a minor, alleging that the minor had, by the acts and 
with the connivance and assistance of the defendants at Allahabad, been removed 
from the olaintiff ’s oustody and guardianship at Allahabad, and praying for the 
minor’s restoration thereto. At the time when the application was made, the 

minor was at Lahore. 

Held that, under ss. 1, 4 of Act IX of 1861, read with s. 17 of the Civil Proce- 
dure Code, the application was cognizable by the District Judge of Allahabad 
where the cause of action arose ; and that, even apart from a. 1/ of the Code, tb 
mino’- having been in the custody and guardianship of a person within the juris- 
diction of the Judge of Allahabad, that officer had full jurisdiction to deal with 

tbe application. 

Under s. 3 of Act IX of 1875 (tbe Indian Majority Act) a person under the age 
of eighteen is a minor within the meaning of Act IX of 1861. 

No such restriction as is imposed by s. 27 of Act XL of 1858, prohibiting the 
appointment of a guardian of any minor whose father is living and is not a minor, 
[214] applies to persons applying under s. 1 of Act IX of 1861. Where the 
father of a minor was old and unable to work from age and weakness, and the 
minor’s elder brother had been maintaining and educating the minor at his own 
expense, — held that, under the circumstances, the brother was competent to apply 
under s. 1 of Act IX of 1861, and to ask for a certificate of guardianship. 

The words in s. 3 of Act IX of 1861, “ and thereupon proceed to make such 
order as it shall think fit in respect to the custody or guardianship of such 
minor” confer on the Court an absolute discretion to make an order as to custody 
or guardianship, or to refrain from making such an order where the circumstances 
do not call for such an order being made. 

Where a minor Hindu over the age of sixteeu, who had embraced Christianity 
and left the bouse of his elder brother by whom he had been maintained and 
brought up appeared to be well able to take care of and provide for hiinbelf* aod 
preferred to be left as he was, and had sufficient mental capacity to judge what 
was best for himself, the Court refused to make any order upon an application 
by the brother for his custody and guardianship. 

[R., 16 B. 307 (319); D., 14 A. 35 (38).] 
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THE facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Babu Dwarka Nath Banerji and Babu Jog indro Nath Ohaudhri for 
the appellant. 

Mr. J. B. Howard, Mr. C. Ross Alston and Mr. J . Simeon, for tbe 
respondents. 

JUDGMENT. 

STRAIGHT, J. — This is an appeal from an order of the officiating 
District Judge of Allahabad dated 21st February 1888, dismissing an 
application of the appellant, one Sarat Chandra Chakarbati. preferred under 
Act IX of 1861, for the custody of his minor brother Satya Saran 
Chakarbati. The connection of the respondents with the matter is stated 

• First Appeal No. 77 of 18SS from au order of W. G. Jackson, Ksq,, District Judge 
of Allahabad, dated the 21st February 1888. 
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thus in the petition of the appellant : — “That the respondents being 
connected with the Jumna Mission School and having got their influence 
over the said minor, on the 25th December 1887, without the knowledge 
or consent of the petitioner or other relatives of the said Satya Saran, 
baptised the said Satya Saran in the Jumna Mission Church, and the said 
petitioner became cognizant of this fact on the 26th December 1887. 
That on the 29bh December 1887, the said Satya Saran, having intimated 
by letter to the said defendants his intention to renounce the Christian 
religion, the said defendants came to the [215] petitioner’s home and 
demanded from the petitioner the surrender of the said Satya Saran, 
which the petitioner refused to do. That on the 30th December 1887 the 
defendants without the knowledge or consent of the petitioner improperly 
removed the said Satya Saran from the guardianship of the petitioner, 
and are now keeping him in their custody without any legal authority or 
permission from the petitioner to do so.” 

The respondents in reply to these allegations denied the charges 
contained therein and that the minor Satya Saran was in their custody 
or possession, and further asserted that the minor had left his home 
because his ill-treatment there drove him from it. 

The learned Judge disposed of the application upon the following 
ground : — The application is for the custody of the minor, and in order 
to succeed, assuming applicant to be otherwise entitled to the relief he 
seeks, it was necessary for him to show that the boy was in the custody of 
the respondents and within the jurisdiction of the Court. This is clearly 
not the case. He is now at Lahore beyond the jurisdiction both of this 
Court and of the High Court to which it is subordinate, and it does not 
appear in whose custody he is, or in fact whether there is any custody at 
all in the matter. The assistance, pecuniary and otherwise, given by 
the present respondents does nob give the Court jurisdiction. The applica- 
tion is dismissed, but seeing that petitioner had sufficient grounds for 
believing that the minor was under the respondents’ control, respondents 
will pay their own costs.” 

The appeal first came before my brother Mahmood and myself for 
hearing upon Friday the 22nd March last, and upon that date we had an 
able and elaborate argument addressed to us for the appellant by Mr. 
Banerjce, his learned counsel, who was followed by Mr. Alston on behalf 
of the respondents. At the close of the day’s proceedings we intimated to 
Mr. Alston that his clients would, looking to all the facts disclosed before 
us, act wisely and in their own best interests if they took steps to produce 
the minor before us on Friday the 5th April, to which date we adjourned 
the further hearing. Upon that day the minor was not in attendance, but, 
an [216] affidavit was filed by one of the respondents, Mr. Forman, to the 
effect that Satya Saran was at Saharanpur, within our jurisdiction, but 
that he refused to come to this Court. We therefore caused a summons to 
issue to Satya Saran, and in obedience thereto he, on Thursday April 18th, 
appeared before us and we had an opportunity of seeing him, and examin- 
ing him on oath as well as his brother, the petitioner-appellant. I may 
add that upon the same date an affidavit of Satya Saran was filed, which 
in substance came to this, that he objected Co return to his brother’s house 
and custody for fear of ill-treatment. At the close of that day’s proceedings 
we took time to consider our judgment, making no order as to temporary 
custody or guardianship of the minor on his underbaking to appear before 
us when called upon to do so. I now proceed to dispose of the appeal. 

The four questions that arise are, first, was the Judge right in 
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dismissing the appellant’s petition for want of jurisdiction ? second, if 
the Judge had jurisdiotion, was Satya Saran a minor within the meaning 
of Act IX of 1861? third, if the Judge had jurisdiotion, was the appellant 
a person who could properly apply for the custody and guardianship of 
the minor? fourth, what is the nature of the powers conferred by s. 3 of 
Act IX of 1861, and what is the proper order to be made in the case ? 

As to the first question, namely, that of jurisdiction, I am very clearly 
of opinion that the learned Judge below was wrong. By s 1 of Act IX 
of 1861 it is provided that an application made thereunder is to be 
addressed “ to the principal civil Court of original jurisdiction in the 
district, by which such application, if preferred in the form of a regular 
suit, would be cognizable,” and by s. 4 it is declared that “ in cases 
instituted under this Act the Court shall be guided by the procedure 
prescribed in the Civil Procedure Code in so far as the same shall be 
applicable and material.” 

The rules therefore of Act XIV of 1882 regulating the “ place of suing ” 
must be looked to for guidance. Prom the terms of the petition filed by 
the appellant it is clear that the grounds upon which he claimed the 
intervention of the Court were, that his [ 217 ] brother Satya Saran 
had by the acts or with the connivance and assistance, pecuniary and 
otherwise, of the respondents been removed from his custody and guar- 
dianship in Allahabad, in other words, that the respondents by what they 
had done in Allahabad had either removed Satya Saran or caused him to be 
removed and had thereby infringed the right of the appellant to his minor 
brother’s custody and guardianship. The infringement of such right 
would, in my opinion, be equivalent to the giving a cause of action for a 
suit, and in that view of the matter s. 17 of Act XIV of 1882 (Civil Pro- 
cedure Code) would be the guide, and the proceedings under Act IX of 
1861 would be entertainable in the Court of the Judge of Allahabad with- 
in the local limits of which the acts of the respondents whereof the appel- 
lant complained were charged to have been done. I do not think that 
the fact that at the time of the trial in the Judge’s Court the minor was 
out of the jurisdiotion is of any material importance, if upon the facts 
stated in the petition it appeared that the defendants were responsible for 
his removal. As I pointed out at the hearing, to place so narrow a cons- 
truction upon the statute would render it practically inoperative, and enable 
persons bent upon defeating it by successive removals of the person of a 
minor from one place to auother to deprive any Court of jurisdiction. 
Apart from the terms of s. 17 of the Civil Procedure Code, if the exigen- 
cies of the ease required it, I should have no hesitation in holding that 
the minor having been in the custody and guardianship of a person within 
the jurisdiction of the Judge of Allahabad, that officer under Act IX of 
1861 had full power to entertain and deal with the application of the 
appellant. The Judge was, therefore, in my opinion wrong, and if there 
are materials on the record sufficient to enable us to do so, we must, 
reversing his order, proceed to deal with the matter on the merits. 

The second question is, is Satya Sarau a minor within the meaning 
of Act IX of 1861 ? It is not denied that at the present moment he is 
under the age of 18 years, the assertion for the appellant being that he 
is not yet 16 years of age, while he himself alleges that he is above that 
age, and I have little doubt that, at the time [2183 the application was 
made in the Judge’s Court up to end of 1887 and early in 1888 he was 
under 16. But having seen him and heard his statement upon oath, 
I am disposed to think that he is now quite 16 and I should say 
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probably 17. He is a strong well developed youth, and from the fact that 
as far back as March 1887, be passed the University Entrance Exa- 
mination and speaks English well, it is obvious that his intellectual capa- 
city is considerable. Ey s. 26 of Act XL of 1858, it is declared that “for 
the purposes of this Act, every person shall be held to be a minor, who has 
not attained the age of eighteen years.” That statute made provision 
for the care of the persons and property of minors having property, and 
they were made subject to the jurisdiction of the Civil Court. But Act 
IX of 1861, “ to amend the law relating to minors, ” in no way abrogated 
Act XL of 1858, but was a sort of supplement to it, and has to be read 
along with it. That last mentioned Act contains no section qualifying or 
altering s. 26 of the former statute. But it appears to me that the law to 
which we must now look is that to be found in Act IX of 1875, by which 
with certain exceptions the age of majority is declared to be 18 years. I 
think therefore that Satya Saran Chakarbati was and is a minor within 
the meaning of Act IX of 1861. The third question is, is the appellant a 
person who could properly apply for the custody and guardianship of the 
minor? For the respondents our attention was called to s. 27 of Act XL of 
1858, which save “ nothing in this Act shall authorize the appointment of 
a guardian of the person of any minor whose father is living and is not a 
minor;” and it was argued that as Jaudub Chandra Chakarbati, the father 
of the appellant and of Satya Saran, the minor, is alive, this was a direct 
prohibition to the prayer of the appellant s petition being granted. 

However that may be in reference to Act XL of 1858 if it stood alone, no 
such restriction is to be found in Act IX of 1861, and “ any relative or friend 
of a minor, who may desire to prefer any claim in respect of the custody 
or guardianship of a minor may make an application.” The petitioner in 

the present case is the elder brother of the minor, who, until December 1887, 
lived with the petitioner [219] and his other brother as the member of a joint 
Hindu family. His father, Jaudub Chandra Chakarbati, is an old man, 
unable to work from age and weakness, and has gone to Benares toeod his 
days there. The petitioner is employed in the Locomotive Department 
Clerks’ branch of the East Indian Bailway, and upon his snoulders has 
fallen the expense of maintaining and educating the minor, and admittedly 
he has been doing so. I think under these circumstances, and looking to 
the terms of s. 1 of Act TX of 1861, that he was competent to put m his 
petition in the present case and to ask for a certificate of guardianship. Then 
remains the fourth and last auestion, Damely, what is the nature of the 
powers conferred by s. 3 of Act'lX of 1861 and what is the proper order to 
be made in the case ? I may premise by saying that I have carefully read 
and considered the evidence of the respondents given in the Court below, 
and that it leaves no doubt upon my mind that they individually and jointly, 
if they did not actually instigate him to do so, did countenance and assist 
the minor in leaving his brother’s roof and withdrawing himself from his 
custody and guardianship. However excellent the motives that animated 
them I cannot but regard sucb a proceeding on their parts as unwise and 
paloulated under other circumstances than fortunately exist here, to cause 
very grave difficulties and to provoke controversies and mischief, which it 
should be the object of all of us to avoid, and which happily have not 

arisen in the present case. , . * a f tv 

Then I have to consider what in regard to the language of Act 1A oi 

1861 is the proper order to be made? In dealing with this question the 
terms of the section must be looked at. It says “and thereupon shall pro- 
ceed to make such order as it shall think fit in respect to the custody or 
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guardianship of such minor.” It might be argued, and indeed it has been 
suggested by my brother Mabmood, that, under the language of the section, 
the Court is bound in every case, where it has a minor before it, irrespec- 
tive of his age and all other circumstances of the case to make some order 
as to his custody and guardianship. But upon careful consideration of 
this view I am unable to adopt it, and I think that to put such a construc- 
tion upon the section would at times place the Courts in positions 
[ 220 ] of great difficulty. For it must be remembered that now we are 
treating the question of the bare custody and guardianship of a minor 
possessed of no property. Could it be seriously said that if a person had 
applied for custody and guardianship of a minor and the Court considered 
such person unfit to have a certificate, such Court was bound to look 
about and find some other person, though no one had come forward ? 
I could not adopt such a view for a moment. In my opinion the words 
I have quoted confer an absolute discretion to make an order as to custody 
or guardianship, or to refrain from making such an order where the 
circumstances of the case do not call for such an order being made. 
This leads me to examine the circumstances of this case and the materials 
we have before us for the purpose of guidiDg us in the exercise of that 
discretion. I have already stated what the personal appearance and 
apparent intellectual capacity of the minor was whom we examined in 
this Court, and I do not think for the purpose of throwing light upon the 
matter that 1 can do better than read at length his deposition taken before 

us. It was made in excellent English and with great ease and self- 
possession. 


My name is Satya Saran Chakarbati. Sarat Chandra is my eldei 
brother. He is my own brother. He is about nine or ten years oldei 
than I am. I came to Allahabad in 1682 from Lahore. My brother wai 
then employed in Lahore in a merchant’s office as a clerk, and lef 

P* 0 ,^ D 5 enti ’ was to Calcutta to take up some trade, when w< 

all halted at Allahabad, where he was fortunate enough to get some work 

and so we settled here. I came with him. I was born at Lahore, anc 
was bred up to my ninth or tenth year at Lahore. Mv father had giver 
up his work, and I was living with my brother. He took care of m3 
education during all that time ; I mean my brother took care of m3 

® d “° a ,' 0D - T r ? 0 Qo 8 T V T ^ en W ® °* me from La hore, my father came aloof 
with us. In 1882 I took up residence in Allahabad with my brother. M\ 

brother Sarat Chandra is the managing member of the family. I had nc 

m- treatment from him during that period when I was under his care 

I was very young and, as a matter of course, he used to beat me anc 

my younger brothers. It was for our good. He never tried [ 221 ] tc 

poison me, be never wished to put an end to my life in any othei 

manner. | 0 .®^ e no re hgi°us instruction. It was after my baptisir 

18 R 7 I «.nd V? f ff the h .? USO ' Uy baptism took place on the 2oth Decembei 
i,T *,• a “ d 1 ,of * “y bouse on the 30 th December. I fear being badly hurl 
‘ n ,f ‘ 0 “ y br °tber. He might beat me or keep me locked up or dc 

not do . e SOr , t - My mother ia liviu <5 "ith my brother ; she will 

h™l h?u J barm, she is a loving mother. I would uot have left the 

rnn W h f0r }f y b r°‘ h °r She could prevent Sarat Chandra from harmiDg 
be w . ll ‘ uot boar her. The feeling that thev (the members of my 
family) have towards me, 1 entertain towards them. 1 would Uke v “? 

Phrl.i-i™. l ' V i 1D A ^ahab«d. but not live with them, unless they be 
Christians. As tny brother has said he does uot care for casta but oares 

more for me, 1 think he would not count it a great loss to turn Christian 
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and leave bis lodging in the city and take up his residence in the mission 
compound. I can make up my own arrangement for my food. 1 can be 
employed somewhere as a private teacher and go on with my studies. It 
mv brother does not support, I can still pay my own expenses. The exact 
amount that I should require for such expenses is Rs. 10, three rupees 
being for my college fees and the balance for my food and lodging. 1 can 
get that sum without the aid of my brother. I am not willing to go back 

to my b h ave heard what your brother said just now, your old 

mother is at home, she is crying her eyes out, and your brother says e 
will not interfere with your religion. What objection have you then to go 

back to^him ^ ^ a Christian I must have my neighbours Christians. 

I cannot live with my family because they are not Christians. 

“ n Have you any real objection to being made over to you 

brother when we make it impossible for him to harm you ? 

“ A I think I shall be more happy if I live away ; as they are my 

well-wishers, why should they object if I live away when by so doing I 

shaH be happy?e affidayit was prepare d by Mr. Alston ; I gave him mstruc- 

Hrmcf The things were of all my own description ; I had not w ^ bfcea .^® I ? Q 
down I first mentToned them to Mr. Lucas. I first saw that affidavit his 
morning and it was read over to me by Mr. Alston. I found what I told 
Mr Lucas in the affidavit. There are some things in the affidavit whi 
Lucas did not show me. I have thought a good deal upon questions of 
religion and moralitv and have come to the conclusion that all my ancestors 

ever since the beginning of things were wrong. m „ ra i;tv ? 

“ Mahmood, /.—You have often thought upon questions of mora y • 

“ A. What do you mean by morality ? 

“ Mahmood , J.— I mean good conduct or ethics. . fchi . j hav0 
“ a I do not know the meaning of the word aGDics. , qa 

undertaken to change my religion without c0 ^ sulfcin h g ^j in du ^Hgion and 
SO my Lord says. I think I know enough of the Hindus rang 

Christianity to distinguish between the two. I was about X 

I was baptized. ” . A . T nAr <ional observation of the 

The impression left upon my ^ W0 u a ble to take care of 

minor and by his evidence was and is that he is ^ guccess{u i studies 

himself, and that from the sources d fc defray the expenses 

he is in a position to provide for I think also that a 

incident to the further prosecution oersona lly prefers to be left as he 

point not to be lost sight of is power of discrimination to 

is, and that he has ample t e st and happiest for himself. I 

make the choice and to judge . fche m i nor i 8 above the age of 16 
have already said that, in my P ’ d the point of age at which s. 361 

irz x.s sr - .> £- -»«* >«>» 

lature has thought ib nece^ssaj ^ ^ p0rsonal liberty [223] of 

law over male re ( er red to it bv way of analogy for the purpose 

action, and I have > ou i y f ^ jn deallD{ , wibh a ca8 e like the present, 

of seeing at w • discretion take into account the fact that the minor 

h^pasB^^b^Bfiu^P^to^hffib th0 or * m i na ^ lawtreats him as having no 
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discretion of his own in regard to his personal custody and guardianship. 
Enough, then, I think, has been said to show why, under the circumstances 
of this case, I do not feel called upon to make any order for the custody and 
guardianship of Satya Saran. I may here observe that the appellant- 
petitioner in his deposition in this Court was asked, “ If he (the minor) 
comes back to your house, are you willing to let him remain with you 
without any interference with his wishes about his religion ?” to which 
his answer was Certainly, I am willing;” and at an earlier stage of his 
evidence he said I do not care whether my neighbours would approve 
mv doing so or not, or whether my caste-men will like it or not, but I am 

willing to take him back into my family and live with him and keep 
him.” 

The petitioner himself was brought up at a mission school, and he 
not only countenanced Satya Saran, the minor, going to the Jumna 
Mission School, but also another of his brothers, and it was clear to my 
mind from his tone and demeanour, while giving his evidence bofore us 
that his real objection to the action of the respondents did not seriously rest 
on religious grounds, but was mainly concerned with his having been 
induced to leave the joint family house and circle, and to withdraw him- 
self from a position that would, if continued, hereafter require him to 
contribute towards the common family fund from his earnings For the 
preceding reasons I dismiss the appeal, but the case is not one in which I 
feel called upon to make any order as to costs. 

MAHMOOD, J. The decision of this case has been delayed partly 
because of the consent of my brother Straight in reserving judgment to 
Bnable me to consider the exact interpretation to be placed upon e. 3 
of Act IX of 1861, as to whether or not in cases of this character 
where custody of a minor is claimed, this Court or indeed any Court 
to which such application has been made, is bound [224] absolutely to 
make an order one way or the other as to the minor's custody as distin- 
guished from refraining to make any such order. The question has been 
matter of muoh anxious consideration by me. but I have come to the con- 
olusion in concurrence with my brother Straight's view, that the word- 
mg of the socUon as it occurs there, and shall proceed to make such order 
as it shall think fit in respect to the custody or guardianship of such minor” 
does not necessitate a Court of justice in every case to deliver a minor to 
the custody of any person, and that, as my brother Straight has stated 
the wording is broad enough to enable us to hold that the Court may 
hold its hand and desist from making auy order as to the custody of a 
minor in respect of whose oustody under the circumstances o the case 
such as it may be, no such order is necessary. ' 

, , 18 therefore dear that in this case this Court as a Court of an- 
peal from the order of the learned District Judge has jurisdictiou with 
in the law to refrain from making any order af to the dellverv oTthe 
minor to the oustody of the petitioner or to the custody of any other per- 

rd— to^ “L b r e P r ro s s: 

the respondents or to the Rev. Mr. Lucas, another of the re^n,w! T 
need only go further so far as the legal aspeofc of re ^ Poodenfcs. I # 

the disposal of this question. P “ 6 oa 6 quires after 
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My brother Straight has stated that under the definition given in s. 26 
of Act XL of 1858, which because it is in pari materia can be read with 
the Minors Amendment Act (IX of 1861), the age of majority would be 
eighteen years, and my brother has also said that the minor Satya Saran 
is below that age and as such a minor. My learned brother has also called 
my attention in his judgment to the applicability of the Indian Majority 
Act, IX of 1875, which again defines accurately what the age of majority 
is. Even with reference to the definition contained in that enactment, the 
minor [225] Satya Saran is a minor, and as such subject to such rules of 

law as to the custody of minors as may be applicable. 

It would be a waste of time to dwell upon the circumstance that 
before the passing of the enactments to which I have referred the law in 
British India stood as it did before the accession of the British rule, that 
is to say, in the case of Hindus the Hindu law was applicable and in the 
case of the Muhammadans the Muhammadan law was applicable, in respect 
both of contractual capacity and other matters independent of contract 
That undoubtedly was the law, and to this day our Contract Act (IX of 
1872) in s. 11 still refers to the personal contractual capacity of the con- 
tracting party for purposes of age, as the age of such capacity. Now I 
have said enough to show chat the present minor had no capacity to enter 
into any contract, because then it would be necessary to refer to the pro- 
visions of the Indian Majority Act (IX of 1875) to indicate what the age 
of his contractual capacity would be, and that age, as pointed out, would be 
the age of 18 which the minor has not yet attained. But the question here 
is of a vaster description than any question of contractual capacity. V. hat 
we are called upon to consider is,whether or not under the terms of s. J 
of Act IX of 1861, wo are to make such decree or order as this Court can 
make forcing the minor Satya Saran to go into a custody which he declines 
to enter into, subject himself to a guardianship which he abhors and detests, 
and to be subjected to such penalties as the disobedience of our mandate 
would naturally involve under the law. This is the question whic we 
are called upon to consider, and the circumstances of the case have been 
so fuUy Stated by my learned brother Straight that it would be repeating 
what he has said if I were to refer to them further. It is ole! rr fro m them 
that the boy Satya Saran is not an infant in arms, nor a without 

understanding. He is not an illiterate or an bo > • “XaX 

Droseeuted his studies in a language not his own and has succeeded to 
?he extent of obtaining such reward as academical success in his position 
cantcbieve Bv dint of his academical success he had won a scholarship 
amounting to Rs. 5 a month, and is now in a position to be able to support 
[226] himself and to be independent both of the petitioner h,s elder 
brother, and the rest of his family for purposes of ordinary sustenance 

Even under circumstances where a precocious intellect would enable 
a child to achieve academical rewards sufficient to support him or to 
earn his livelihood otherwise, I should be willing to apply the provi- 
* „ q of Act IX of 1861, and in the exercise of the discretion which 

a°Oourt has to tree the child to go into the custody of his natural 
guardians and to subject himself to their control and direction. I would 
L raore willing to make such an order, because in my opinion both 

the practice in English Courts and in this country fully justifies us to 
make such an order, when the reason why the legal custody has been 
rfllinouished bv the child is either at the instigation or at the advice of 
persons who are not his legal guardians or legal advisers as to his temporal 

or spiritual welfare. 
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But such is not the case here. What I have to consider is, whether 
this boy is of such an age as to require me in the exercise of such jurisdic- 
tion as this Court has, to restrict his personal liberty by an order which 
in its nature at least is not dissimilar to an order passed by a criminal 
Court practically making him over bodily to the custody of bis brother. 
This is the point which I have to consider. Now my brother Straight has 
Btated that Act IX of 1875 is the Act to which we should refer for the 
purpose of deciding the question as to the minority or majority of the boy 
Satya Saran ; and my learned brother has also introduced what I consider 
a very cogent and intelligible distinction as to the age at which the Der- 
sonal desire of the child ceases to have any effect, and before which age his 
removal from one custody to another would amount to the offence of 
kidnapping. He has also said that here Satya Saran had passed the age 
of being dealt with as if he was incapable of making his own choice as to 

the custody or guardianship under which be chooses to live, because he is 
admittedly above the age of fourteen. 

In passing the Indian Majority Act, IX of 1875, the legislature had 
a most delicate matter to consider, because it was, as is obvious [2271 not 
only from the preamble, but from the rest of the enactment, that the Legis- 
lature was then desirous to provide as much as it could against interfer- 
mg with what are called Native personal laws, namely, the Hindu and 
Muhammadan law of nonage and majority. It is significant that in s. 2 
of that enactment express provision is made to the effect that that enact- 
ment shall not affect the capacity of any person to act in matters of marri- 
age, dower, divorce and adoption; and the Native law was to be left un- 
touohed as it was before the passing of the statute. So also is clause (b) 
which is one upon which I wish to lay some emphasis, and that olause' 
says that nothing contained in the statute is to affect “ the religion or the 
religious rites and usages of any class of Her Majesty’s subjects in India ” 
lb is clear from that provision that the age of majority was intended to be 

m f fcb . ersof reh Bioo, and that the provision was made in 
deference to the religious sentiments and prejudices of Her Majesty’s 

Indian subjects here. But when that clause is to be interpreted, surely it 
is not to be interpreted entirely in favour of the Hindus and Muhamma- 
dans, but also favour of persons other than Hindus aud Muhammadans 
such as BuddhiBts and Christians. ^unammaaaos, 

The solitary ground upon which this minor Satva Sarin left his 
parental roof, or rather the house of his elder brother, was the change of 
religion. For suoh a change of religion the law has provided no age of 
majonty The whole law is silent on that point, and if there is any fndi- 

fh fc f°fh * fc ° be ° U " d 1Q fchQ olauae which I have just cited namelv 
that the Majority Act does not apply to matters relating to religion In 

Sara P n\ 8 h^dT 6 ’ ‘ hQ which we made of the boy Satva 

Saran 1 had arrived at the view that he was not of the age of discretion 

lsfc | ' D8ul8hed fr ? m fcbe a 8e of legal majority, if I had felt that he could 
h^n^f Oare . 0 , f blmse,f ! ' { I could hold upon the evidence that he had 

J ed ^.° r Seduoed lato fcba way of thought as to religion bv 

reason of any fraud or any other improper method suoh as would present 

Zt QD °^ b '* b01D * moapable of understanding what he was doing ^should 

T 22 al Ln d l6arned blother diffe ™ d ^om him and passed 

[228] an order that the boy should be bodily made over to his bmther 
the petitioner and remain under his custody under such terms as thl 

? W °/ 8UArdla ° sh| P Prescribes. My learned brother has pointed 
out that suoh is not the case, and neither the Legislature nor any^ule^f 
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justice, eauity or good conscience which would otherwise be applicable 
to such matters, requires us to force this grown up boy to be made over 
to the custody of his brother whose kindness he does not admit, whose 
religion he abhors, whose way of thought does not suit him, and practically 
to make this Act an Act more in the nature of a criminal statute directing 
compulsory custody instead of what the law according to the interpretation 
of my brother Straight and myself contemplates, namely, jurisdiction 
only in such cases where discretion in the minor is wanting and the 
chiid is of such an age as to be dealt with by persons other than 

those who have taken him away from proper guardianship. 

In the present case I have no doubt that in a country like India, 
where not only numerous religious customs prevail, but also where the 
missionary endeavours to convert the Hindu and the Muhammadan 
population to the religion which Christianity prescribes, are carried upon 
a considerable scale, questions of this character arise, and it is not a matter 
of infrequent occurrence that it devolves upon the Court to have to ea 
with cases and circumstances where the strong hand of the law is asked 
to be employed to prevent the excess of the one party or the excess of the 
other in crossing the religious straight line which distinguishes right from 
wrong in the legal sense which the Courts of justice have been established 
to enforce. The duty of the Courts under these circumstances is very 
clear. They have got to see what the law directs ; they would not interfere 
unless they found that the child is. by reason either of want of education 
or of other influences which have been brought to bear upon him in t e 
ordinarv course of life, in a position not to understand what he is doing. 
Parents' as in this case the mother, may weep, because their son has 
become a Christian ; so in other cases great misery may arise in the shape 
of grief to the nearest relatives of the boy. But the law provides no remedy 
for [229] such sorrow, because if it did it would be taking away the principle 
of human liberty and religious toleration under every civilized form 

govern me^e eonsidered ; t nec0Ssary to say what I have 3i J; lf * not g ® °®“ht 

I thought that any word that had fallen from my 

required any addition, but because it should be clear that “■ sth^ 
brother nor I have decided this case upon any 6 from making 

strict requirements of the law and circumstance! 

anv order as fco the custody, because with i^nkine after himself 

of SatyaSaran, his age his the other circumstances of 

and maintaining himsel , andw'fchroforo un der s. 3 of Act IX 

oTl86?’ Mv ar tear°ned broth!! has already pointed out how the peti- 
of 18bL. My learne ,■ t maintain the petition; how the 

tioner-appellant ha igdi oti on ^ 6DterfcaiD t he case ; how we had jurisdie- 

Distnct Judge > lik and he has also stated his reasons why in 

5S SsTn" I i" *"»l— « *>» 

without costs. Appeal dismissed . 
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APPELLATE CIVIL. 

Before .MV*. Justice Straight and JUr. Justice A Tahmood . 

Abbas Ah ( Plaintiff) v. Maya Ram and others ( Defendants ).* 

[3rd August, 1888.] 

Pre-emption — Muhammadan Laio — Shias— Property owned by more than two co sharers . 

The prevalent doctrine of the Muhammadan Law governing the 8hia sect is 
that no right of pre-emption exists in the ease of property owned by more than 

two co-sharers. Shaikh Daim v. Asooha Beebee (1) and Tafazzul Husain v Hadi 
Hasan (2) dissented from. ' 

[R., 14 A. 429 (450) ; 32 C. 982 (986) = 9 C.W.N. 826 J 

The facts of this case are sufficiently stated in the judgment of 
Mahmood, J. 

Mr. Amincddin , for the appellant. 

[2303 Pandit Sundar Lai, for the respondent. 


JUDGMENT. 

Mahmood, J. — This is an appeal which has arisen out of a suit for 
pre-emption relating to a sale, dated the 22nd March 1885, in which the 
yendors were Hasan Ali Khan, Nadir Ali and Nijabat Ali, with whom the 
plaintiff-appellant, Sayyid Abbas Ali, was a co parcener in the property 
sold. There is no doubt that the property in suit was a Sarai and land 
appertaining to it, and that the plaintiff's share in it, whatever it may have 
been, would, under the Muhammadan law of the Sunni school, entitle him 
to maintain a suit for enforcement of the pre-emptive right. Nor is there 
any doubt that the purchasers being Hindus would be governed by the law 
to which the pre-emptor and the vendors were subject in connection with 
matters of pre-emption. This point was fully considered and unani- 

r7?/Uw^? gr h® d v,^ P0D * ? he i Fuli Bench ca8e of Gobind Dayal v. Inayat 
Ullah (3), which in principle also governs this case, although the vendors and 

pre-emptor are Shias and the purchasers Hindus. If it was necessary to go 

further into the matter, I might point out that the Shia school of the 

Muhammadan law, taking a much less liberal view of natural or religious 

distinctions in connection with pre-emption than the rules adopted by ?he 

Sunni school of aw, goes the length of saying (Baillie's Digest of the Imam e 

Law page 180) that, The right of Shoofa is established in favouT ^? an 

infidel against a purchaser of his own persuasion, hut not against a 

bu bieot But it 1 o -j < , 1 . . . . 13^1 a Zimmec or infidel 

and In ? f tabhshed in favour of a Mooshm against a Mooslim 

and an infidel. I have mentioned this without in the smallest degree 

the n l«Z n fch T a , fc * a QUeSt r ° f thiS kiDd WOuld ^cessarily be governed 'Z 
the P as8a fie. It is enough to say that the Full Bench ruling of this Court 

ma S dan law. h ° POlafc ’ *** that fche ° aS ° must be S overDed *>y the Muham- 

The question then is, which school of the Muhammadan law- is to h« 
applied to the oase ? Their Lordships of the Privy Council, so long aeo 
as 1841, in the case of Bajah Dccdar Hossein v. Ba nee [23 1 ] Zuhooroon 

Judgl ^TMoraffl IfhVo^mbef T s^G E# «- »*** 

Maehar Hasaa, Muosif of Nagiua, dated the 95th March 1686. ° S * ****** of Maulvi 

(1) N. W. P. H. 0. R. 1870, p. 360. (2) 6 A. W. N. (18S6), 139, 
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Nissa (1) distinctly laid down the rale, in interpreting Regulation IV of 
1793, which was worded in terms similar to those contained in s. 24: of 
the Bengal Civil Courts Act (VI of 1871) and the corresponding section of 
the present Civil Courts Act, that in the case of Shias, in matters regarding 
succession, inheritance, marriage and caste, and all religious usages and 
institutions, Muhammadan laws with respect to Muhammadans, and 
Hindu laws with respect to Hindus, are to be considered as the general 
rules by which Judges are to form their decisions, according to the true 
construction of which the Mahammadan law of eacn sect ought to prevail 
as to the litigants of that sect, and not the general or Sunni Muhammadan 

law (2). . _ . 

This view is not only in full accord with the practice of this Uourt in 

connection with Sbia litigants, but also proceeds upon the same principle 

as that whereby the Courts of British India have fully applied &uy 

particular school of Hindu law in cases in which the parties are governe 

by the particular school of Hindu law. I have therefore no doubt that 

th* case is governed by the Shia law and not by the Sunni law, it having 

been found by the Courts below that the pre-emptor and vendors are both 

Shi&s 

Next comes the question, which I think is the main question in the 
case namely, whether, under the circumstances, we are to follow a 
Division Bench ruling of this Court in Shaikh Daim v. Musammat Asooha 
Beehee (3). where Turner, Offg. C. J., and Turnbull, J., having considered 
the authorities of the Shia law, came to the conclusion that, inasmuch as 
there we**e indications of some difference of opinion existing in the bhia 
School of the Muhammadan law, as to whether the right of pre-emption 
exists in connection with property where there are more than two co-parce- 
ners, therefore the absence of reported cases for the last fifty years showing 
that such doctrine was adopted, was a circumstance which ^q^red 
adopting the practice of the Court that such cases should be dead eel 
according to the Sunni law. I have considered that judgment w 
respect, especially because it refers to some authoritative names of books o 
[232] the Shia law. The judgment of the learned Judges, however, doe 
not contain tbe exact passages upon which they relied for holding that 

the Shia doctrine upon this point was open to such doub as would not 

entitle the Court to decide which side of the view was to be accepted 

Having taken time to consider the matter, I entertain no doubt *“**• 
navuig uaa.ou o other system of law, 

although there do exist in the bhia law, as in » y J ifc 1{ V erv 

certain variations and differences of opinion, the Shia law itself is very 

snechfic as o what is the prevalent doctrine in connection with the r ght 
specific as to w p tho greatest importance as representing 

the Bhia'dSctrtoe. Ts the Shara.ya-u.l-I slam, and it states that “when there 

is more than one claimant by right of pre-emption, opinions are divided as 
lb more un f h r ; c ht According to one of these it is established 

fbrfaSS bt ™. M lb. oWm-U). Aojortl.. to 

another it is established with a plurality o partners when tne claim is for 
? . hnf not when it is more than a single slave, and according to the 

third is not established with respect to anything when there is . more 
than 'one (co-sharer). And this (last opinion) is the most prevalent. 

Now this book, as I have already said, is a work of the greatest 
authority amoug the Shias ; and Dext to it is the authority of 

j , m ' ' ' b ~ 1 J 1 

... 2 jj I A. 441. (2) Seo Hayat-un-nissa v. Muhammad, AH Khan , 12 A. 290 ,fOSt, 

(8) N. W. P. H. C. R. 1870, p. 360. * 
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Tahrir-ul-Ahkam, which says : — According to most of the doctors, 
the right of pre-emption is extinguished in the case of there being several 
Shafts, or claimants by right of pre emotion, and this doctrine is adopted 
by the modern lawyers.” 

The same principle has been laid down in the Mafatih , another book of 
the highest authority among the Shias, which says — “ According to the 
prevalent doctrine there should be only one co-sharer (of the seller), 
and the right of pre-emption is extinguished in the case of there being 
many part proprietors.” These passages occur at page 447 of the Tagore 
Daw Dentures for 1874, and there is no doubt that they lay down the real 
and accepted doctrine of the Shia law upon this particular point. 

The ruling of thi9 Court in Shaikh D aim v. Asooha Beebee (1) has been 
followed by another Division Bench of this Court in Tafazzul [233] Husain 
v. Hadi Hasan (2), and it has indeed been in consequence of the respect 
which i9 due to those two rulings that I have considered it necessary to 
go further than merely relying upon the expressions of difference of 
opinion which no doubt occur in the authorities of the Shia law ; but so 
far as I am aware the prevalent doctrine is that the right of pre-emption 
does not exist in connection with the sale of property when more than 
two co-sharers or coparceners have rights in such property. The authori- 
tative books of the Shia law themselves do not contain any discussion of 
the case in which there is more than one pre-emptor, in other words, 
there is no provision made for cases in which two or three or more 
pre-emptors claim pre-emption in respect of one and the same property in 
respect of one and the same sale. Upon this matter the Shia doctrine is 
vastly different from the Sunni doctrine. The best authority of the Sunni 
Muhammadan law is the Fataioa-i- Alamgiri, which was compiled by five 
hundred doctors of law under the directions of the Emperor Aurangzib 
and contains chapters dealing with the question of rival pre-emptors, and 
those passages, sections and chapters lay down very intricate rules to 
deal with the complications which may arise in consequence of rival 
claimants. The Sharaya-ul- Islam, on the one hand, and the other 
authorities of the Shia law, on the other, are totally silent upon the 
matter; and I have no doubt that they do not deal with the doubtful Shia 
doctrine of law, because such doctriue in this respect has not been adopt- 
ed, and we cannot resist the conclusion that we are obliged to adopt the 
prevalent doctrine that no right of pre-emption exists where more than 
two oo-partners are the owners of the property to which the quarrel 
relates. 

This being so, I am afraid it is necessary from my point of view to 
dissent from the two rulings of the Division Bench of this Court which I 
have mentioned, and iu saying so, I would only add that most probably 
the exact authorities upon which the Shia law upon the matter proceeds 
were not duly placed before the learned Judges, and that in dealing with 
the matter on the principles of the Shia [234] doctrine, the learned Judges 
went too far in holding that, in the absence of authority in the reported 
oases among the Shias, the Sunni doctrine was to prevail. 

Under these circumstances, I think that the admitted fact that the 
plaintiff Sayyid Abbas Ali was a oo- parcener with three others, the 
defendants-vendors, in the property which was sold on the 22nd March 
1885, is a oiroumstanoe upon which, under the principles of the very law 

(l) N. W. P. H, 0. R. 1870, p. 360. (2) 6 A W.N. (1886), 1». 
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which governs him, he is not; entitled to maintain the claim for pre-emption. 
Ihe suit was therefore, according to my view, rightly dismissed by the 
lower Courts, though not upon the exact grounds which I have stated. 

I would therefore dismiss the appeal with costs. 

STRAIGHT, J. I entirely concur. Appeal dismissed. 


12 A. 229 = 
10 A.W.N, 
(1890) 93. 


12 A. 234 (F.B.). 

FULL BENCH. 

Before Sir John Edge , Kt ., Chief Justice , Mr. Justice Straight , 
Mr. Justice Brodhurst , Mr. Justice Tyrrell , and Mr . Justice Mahmood. 


Deokinandan c Defendant ) v. Sri Ram and another ( Plaintiffs ). 

[19th December, 1889.] 

Pre-emption — Decree for pre-emption — -Profits of property accruing between sale and de- 
cree becoming final. 

In a suit for pre-emption based on the wajib-ul-arz of a village, the plaintiff 
pre-emptor did not ask for a declaration that he was entitled to be treated as a 
purchaser as from the date of the sales to the vendees, defendants, nor that he was 
entitled to the rents and profits as from the date of the sale, nor did he ask for 
mean profits. The decree in his favour did not grant him any such relief. The 
wajib-ul-arz was silent as to whether the purchaser or the pre-emptor was entitled 
to the profits accruing subsequently to the date of the sale being avoided. 

Held by the Full Bench that the decree merely avoided the sale and divested 
the original owners of all interest in the property as from the date when the decree 
became final by the payment, in accordance with its terms, by the pre-emptor of 
the pre-emptive price decreed, and vested in the pre-emptor the rights of owner- 
ship from that date, and his rights were not postponed until he had obtained 
possession of the property. 

Held that the profits of the property which accrued between the date of the 
sale and the date when the pre-emptor, in accordance with the deoree, paid the 
decreed [2353 pre-emptive price, belonged not to the pre-emptor, nor to the 
original vendor, but to the original vendees. 

Held by Mahmood, J., that the vendees defendants were entitled to the profits 
accruing up to the date when the pre-emptor acquired possession of the property 
in accordance with the terms of the decree. 

Observations by Mahmood, J,, upon the texts of the Muhammadan Law appli- 
cable to the case by way of analogy ; upon the contention that there is a Hindu 
Law of pre-emption applicable to Hindus under s. 37 of the Bengal Civil Courts 
Act (XII of 1887) ; and upon the relation of the Muhammadan Law to cases in 
which pre emption is claimed on the basis of contract or custom embodied in the 
wajib-ul-arz of a village. 

[R., 26 A. 61 (68) = A.W.N. (1903) 196 ; 93 P.R. (1902) (F.B) ; 134 P.L.R. (1902) 562 = 
94P.R. 1902.] 

The facts of this case, which was a reference to the Full Bench, 
are fully stated in the judgments of Edge, C. J., and Mahmood, J. 

The Hon. Pandit Ajudhia Nath and Munshi Nawal Behari Bajpai , 
for the appellant. 

Munshi Bam Prasad , for the respondents. 

JUDGMENTS. 

Edge, C. J. — The plaintiffs in this case purchased certain bighas of 
land in a village. The defendant, who was a co-sharer in the village, 
brought a pre-emption suit in respect of that sale in which the plaintiffs 
were defendants, and, having established his right under the wajib-ul-arz 
of the village to pre-empt the property, got a decree. In that suit the 
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present defendant did not ask for a declaration that he was entitled to be 
treated as a purchaser as from the date of the sale to the present plaintiffs, 
nor did he ask to have it declared that he was entitled to the rents and 
profits as from the date of the sale to the present plaintiffs, nor did he 
ask for mesne profits. 

In the present suit, which was instituted in a revenue Court, the 
plaintiffs seek to recover the profits which accrued in respect of the 
property which was in question in the pre-emption suit for rabi 1290 
fasli and kharif 1291 fasli. Id the revenue Court the Deputy Collector 
dismissed the plaintiffs’ suit, holding that the effect of the decree in the 
pre-emption suit was to vest the property in the present defendant as 
from the date of the purchase by the now plaintiffs, and that the plaintiffs 
not being recorded co-sharers [2361 in the village at the date of the 
institution of the present suit, could not maintain the suit in the revenue 
Court. 

On appeal the District Judge, holding that until a pre-emption decree 
is actually enforced by possession being obtained, the original vendee 
and not the pre-emptor is entitled to the profits of the property sold, 
and that under s. 93, cl. ( h ) of the Bent Act (XII of 1881), a person who 
was a recorded co-sharer when the profits accrued can sue for his share 
of the profits notwithstanding that at the time of suit he is no longer a 
recorded co-sharer, set the decree of the Deputy Collector aside and 
remanded the suit for trial on the merits. From that order of the District 
Judge this appeal has been brought. 

The suit having gone on appeal to the District Judge, it is in my 
opinion immaterial now to consider whether or not the suit was instituted 
in the right Court, as the District Judge had under ss. 206, 207 and 208 
of the Bent Act (XII of 1881), jurisdiction to dispose of it as therein 
provided, irrespective of the question as to whether or not it had been 
instituted in the right Court. It appears to me that the question as to 
whether or not the plaintiffs are entitled as against the defendant to the 
profits or any part of them claimed, is to be determined by the decree 
which the present defendant obtained in the pre-emption suit. If the 
pre-emption suit had been differently framed and a declaration asked for 
that the present defendant was entitled to the property as from the date 
of the sale to the now plaintiffs, and such a declaration had been deoreed, 
it is clear to my mind that the present suit could not be maintained so 
long as such a deoree stood. I express no opinion as to whether such a 
deoree could have been obtained. I must regard the deoree in the now- 
defendant s pre-emption suit as one which merely avoided the sale to the 
now plaintiffs as from the date when that deoree became final by the pay- 
ment in accordance with the deoree by the present defendant of the pre- 
emption price whioh was decreed, and as vesting in him the rights of 
ownership as from that date only. 

From that date the now plaintiffs, original vendees, became in law 
divested of all interest in the property, and consequently in my [237] 
opinion could not be entitled to any profits which subsequently accrued due, 
whether at that date or subsequently the successful pre-emptor obtained 
possession of the property. 

To bold that the successful pre-empbor's rights would in such a case 
be postponed until he had obtained possession of the property, would be 
to vary or Btultify the deoree which had beeu made, and would enoour&ge 
defeated defendants in a pre-emptiou suit to resist and obstruot as long 
as possible the execution of a deoree whioh bad been duly obtained. 
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It is to my mind unnecessary to consider what may or may not have 
been the rights of a pre-empbor and a displaced vendee respectively 
according to the Muhammadan Law of pre-emption, as what we would 
have to see in such a case in execution would be that the decree of our 
Courts was enforced, and the party obtaining his decree got the fruits of 
it. Besides, the right to pre-empt in this case depended on the contract 
or custom embodied in the wajib-ul-arz and nob upon the Muhammadan 
Law of pre-emption 

In my opinion, the case as to the profits which accrued between the 
date of the sale and the date when the present defendant in accordance 
with the decree paid the decreed pre-emption price stands thus. The 
vendor having parted with his interest by the sale could not be entitled to 
those profits. The decree did uot entitle the pre-emptor to those profits. 
It follows that the original vendees must in this case be the persons who 
are entitled to them. 

For reasons which differ as I have indicated from those of the District 
Judge, I am of opinion that this case was properly remanded and that 
this appeal should be dismissed. 

I would also order that costs here and below should abide the event. 

Straight, J. — I am of the same opinion. 

BRODHURST, J. — I concur. 

Tyrrell, J. — I am of the same opinion. 

MAHMOOD, J. — I understand the facts of this case to be the following. 
On the 4th of January 1883, one Badba Ballab exe- [238] cuted a sale 
whereby he conveyed his share in certain zemindari estate to Sri Bam and 
Chet Bam, and the sale-deed was registered on the 5bh of January 1883. 

On the 6th of March 1883, Deokinandan, defendant-appellant, being a 
co-sharer in the estate of which a portion was sold as abovementioned, sued 
to enforce his right of pre-emption under the wajib-ul-arz of the village. 
The clause relating to the right of pre-emption is in the following words 
in that document : — 
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Now these are Hindustani words, and as sfchey are words of my own 
language I will undertake to translate them into English as literally as 
possible in the following words : — 

“ Every sharer has the power to alienate his share, but first to the 
hands of his brother and nephews who may be sharers, and in case of 
their refusal to other owners of the Choice, then to the hands of the owners 
of a second thoke, and if even they do nob take it then the transfer may 
be made in favour of any one he may like. And if in respect of the dimi- 
nution or excess of price between the seller and the pre-empbor (shaft) 
any controversy comes in front, then according to the value of land in the 
adjacent villages the decision shall be made.” 
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The reason why X have translated this clause of the wajib-ul-arz so 
minutely will appear from what I shall have to consider later on in deliver- 
ing my judgment. Meanwhile it seems enough to point out that 
the clause begins by saying that every co-sharer of the village has 
power to transfer his share, and, after this statement, which only 
affirms one of the necessary incidents of ownership, it subjects 
the general right of transfer to conditions requiring that the in- 
tending seller should in the first instance offer to sell his [239] 
share to his co-sharers in the order mentioned in the clause, which 
also provides that in case of dispute as to the price, the question was to 
be settled with reference to the value of the land in adjacent villages. It 
is even more important for the purposes of what I am going to say further 
in this judgment, that whatever the nature of the right created by this 
clause in the wajib-ul-arz may be, that clause must be interpreted in the 
terms in which it has been framed, and that in considering those terms 
two points must not be lost sight of. The first point is that in referring 
to the right which the clause in the wajib-ul-arz either recognised or 
created, the term used for the person intended to possess such a right is 
the word shaft,” which is a very technical^berm of the Muhammadan Law 
of pre-emption, and signifies the pre-emptor with all such rights and 
obligations as that law prescribes for him. 

The second point to be noticed in that clause of the wajib-ul-arz is 
that whilst it prescribes a specific rule as to the order in which pre-emption 
might be claimed and the manner in which the disputes as to the price 
are to be settled, it is totally silent as to the exact point involved in this 
case, namely, whether the purchaser or the pre-emptor is entitled to the 
profits of the vended share for the period intervening between the sale and 
the acquisition of possession by the pre-emptor under the decree of Court 
whereby pre-emption was actually enforced. It is unnecessary to refer 
more minutely to the terms of the pre-emptive clause of the wajib-ul-arz 
Which I have already quoted. It is enough to say that the terms of the 
olause are such as fall within the purview of a Full Bench ruling of this 
Court in Karim JBaksh Khan v. Phula Bibi (1) where all the learned 
Judges then constituting this Court, concurred in holding that such 
clauses in the wajib-ul-arz are covenants which run with the land, and 
(as I gather from the judgments) are independent of the doctrine of notice 
as understood in equity in cases suoh as those contemplated by s. 40 of 
the Transfer of Property Act (IV of 1882) and the illustration to that 
section. I have referred to the effect of the Full Bench ruling, only by 
the way, not only because [240] it enunciates the rule of law unanimously 
adopted by the whole of this Court, as then constituted, requiring m v 
deference to the view, but also because in the vast majority of cases, such 
clauses in the ivajib-ul-arz would in equity amount to uotice, and at any 

rate the exigencies of this case do not render it necessary to reconsider 
the question. 

I therefore proceed to state the facts of this particular case further. 

Tbe pre-emptive suit of Deokinandan, defendant-appellant, which he 
had instituted ou the 6th of March, 1883, resulted iu a decree enforcing 
pre-emption in his favour passed on the 8th oi September, 1883. and 
under that decree the price was deposited in Court ou the I5tn of Novem- 
ber, 1883, and possession was obtained bv him form allv on the 1st of 
December, 1883. 
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Whafc happened next was that in consequence of the success of the 
pre-emptive suit, the name of the purchasers Sri Ram and Chet Ram, 
plaintiffs-respondents, under the sale deed of 4th January, 1883, was 
struck out of the Government revenue records, and the name of Deokinan- 
dan the successful pre-emptor was entered (by proceedings known as dakkil 
kharij or mutation of names) on the 17th of March, 1884. 

The defendant, besides being the successful pre-emptor, is also the 
lambardar of the village, and this fact explains the circumstance that in 
this litigation he appears not as plaintiff but as defendant. The litigation 
originated in a suit filed by Sri Ram and Chet Ram in the revenue Court 
for recovery of their share of the profits for rabi 1290 and kharif 1291 
fasli, the period being covered by the interval between the date of the sale 
to the plaintiffs and the date upon which the defendant obtained formal 
possession under his pre-emptive decree. 

The suit was resisted upon various grounds, but the only ground 
with which we are concerned here was the plea that inasmuch as by 
reason of the defendant’s pre-emptive decree he was substituted for 
the plaintiffs purchasers in the sale of 4th January, 1883, the 
[ 241 ] plaintiffs were not entitled to any profits for the period intervening 
between the sale and the date on which the defendant was formally put 
in possession of the pre-empted share in execution of his pre-emptive 
decree. The Court of first instance accepted this plea in defence, and 
dismissed the suit without trial of the other issues which arose in the case. 

On appeal by the plaintiffs to the lower appellate Court the learned 
Judge reversing the decree of the first Court remanded the case to that 
Court, under s. 562 of the Civil Procedure Code, for trial on the merits, 
holding that the plaintiffs were entitled to claim the profits for the period 
between the sale to them ana the time when the defendant obtained formal 
possession under his pre-emptive decree. 

In holding this view the learned Judge expressly relied upon a ruling 
of Oldfield, J., and myself in Deodat v. Bamautar (1), with especial 
reference to my judgment in that case. In the course of that judgment 
I said : — 

A pre-emptor, therefore, before his pre-emption is actually enforced, 
possesses no such right in the subject of pre-emption as would entitle him 
to any benefits arising out of the property, which he is only entitled to 
take by substitution, but has not yet actually taken. . On the other 
hand, the original vendee cannot, whilst he is in possession, be regarded 
as a trespasser, who would have no right to enjoy the usufruct of the 
property which he has purchased, nor would it be equitable to hold that 
the pre-emptor, before he has actually paid the price, should be entitled 
to the profits of the property which he can take only upon duly making 

such payment.” 

After saying this I went on to cite certain rulings, and to those which 
I then cited I may now add the case of Emam-ood-deen Sowdagur v. 
Abdool Soobhan (2) as having some bearing upon the question now under 
consideration, though the report is much too meagre to enable me to decide 
how far it may be taken to support the view whioh I expressed in the 
passage which I have quoted. [242] In the same judgment, however, after 
relying on the ruling of this Court in Buldco Pershad v. Mohun (3) I 

went on to say : — 

(2) 7 W. R. 117. 13) N. W. P. H. 0. R. (1866) Rev. Ap. 30. 
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“ The same rule was laid dowu by Straight, J., in Ajudhia v. Baldeo 
Singh (1) which is the latest case upon the subject. I entirely concur in 
the principle upon which these rulings proceed : and if the exigencies of 
this case needed it, I would, by reference to the original texts of the 
Muhammadan Law, have shown that the principle is a necessary con- 
sequence of the very nature and incidents of the right of pre-emption 
itself.” 

Those exigencies have, however, arisen in this case, owing to the 
manner in which the case has been argued with especial reference to 
Muhammadan law by the learned pleaders for the parties, and I must 
therefore refer to the original texts of that law. But before doing so, I 
wish to mention that the learned District Judge is right in pointing out 
that the rule which I laid down in Deodat v. Ramautar (2) is consistent 
with that laid down in Ajudhia v. Baldeo Singh (l), and that my misreading 
may have been superinduced by the circumstance that in the phrase 
“ when the subsequently awarded sale to the plaintiff took place,” the 
word* awarded,’ is (as my brother Straight assures me) a misprint for 
the word “ avoided.” The question then is, what is the rule of the 
Muhammadan Law of pre-emption on the point now under consideration? 
In expressing my opinion on this subject I shall presently have to refer 
to the original texts of that law, but meanwhile I may cite the ruling of 
Roberts and Turner, JJ., in Buldeo Perskad v. Mohun (3) to show how those 
learned Judges propounded that law in a case similar to the one now 
before us, because that also was a suit by a purchaser for profits against 
the lambardar of property which had subsequently been pre-empted. 
They do not seem to have doubted that the principles of the Muhammadan 
Law of pre-emption would by analogy be applicable to such cases, for 
they go on to say : — 

[243] * 1 On referring to the treatises on Muhammadan Law, we find 
it clearly laid down that the original purchaser is entitled to hold the land 
or other subject of pre-emption without rent or hire, while it remains in 
his hands, and if he has sown land the pre-emptor must wait for the 
ripening of the orops. In other words he is entitled to the enjoyment of 
it, and if he may enjoy it, it is clearly immaterial whether the enjoyment 
be by himself personally or his tenants, and this doctrine seems most in 
accordance with equity. The purchaser has in most instances paid the 
purchase money ; is he to lose all interest and profits because, at some 
subsequent time, the contingency occurs that a pre-emptor claims and 
exercises his right of pre-emption, and is the pre-emptor who has kept 
his money in his pocket, till it suited his purpose to exercise his right, 
to obtain profit which will be the greater in proportion to his delay ?” 

This view is in accord with what I laid down in Deodat v. Ramautar( 2), 
and I now proceed to show that it is the necessary result of the most 
authoritative texts of the Muhammadan Law of pre-emption. And in 
order to do so with clearness, I think it will be convenient to deal with 
the subjeot under two separate heads as propositions in themselves. 

(1) That the enforcement of pre-emption is deemed to have taken 
plaoe when, by virtue of his pre-emption, the pre-emptor obtains possession 
of the pre-emptional tenement, either under a voluntary surrender thereof 
by the seller or the buyer, or under a decree ; and that unless and until 
such enforcement has taken plaoe the buyer continues to remain the 
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owner of the pre-empted property and it does nob till then rest in the 
pre-emptor. 

(2) That the buyer, during his possession as such is entitled to 
appropriate the profits accruing from the pre-emptional tenement and if 
pre-emption is enforced against such buyer, the pre-emptor is not entitled to 
clama such profits for any period antecedent to the enforcement of his pre- 
emption. In support of the first of these propositions I cite the following 
original authorities of the Muhammadan [244J Law of pre-emption, taking 
the Hedaya as the first and highest in that system of jurisprudence (l). 

The shaft does not become proprietor of the house until the purchasers 
surrender it to him, or until the Magistrate pass a decree, because the 
purchaser s property was complete, and cannot be transferred to 
the shaft but by his own consent or by a decree of a Magistrate ; (in the 
same manner as in the case of a retraction of a grant, where the property 
of the grantee being completely established by the grant, it cannot be 
transferred to the grantor, but by the surrender of the grantee, or by a 
decree or a Magistrate) the use of this law appears in a case where the 
shaft after having preferred his claim before witnesses previous to the 
decree of the Magistrate or the surrender of the purchaser, dies or sells the 
house from whence he derived his right ; or where the house adjoining to 
that to which the right of shufa relates is sold ; for in the first of these 
instances the house is not a part of his hereditaments, because it was not 
his property, and the right or shufa fails in the second instance, as the 
fundamental principle of that right is extinguished previous to his becoming 
the proprietor ; and in the third case, he has no right of shufa with 
respect to the house which is sold, since the house from which he would 
have derived that right is not his property” — (Hamilton’s Hedaya by 
Grady, page 550). 

This is a good paraphrastic translation of the original Arabic text of 
the Hedaya which I have cited, and I adopt it because it £245j brings 
out in clear light the point of law which that text lavs down. Next in 
authority is the text of the Fatawa-i-Kazi-Khan (J) : — 

41 A pre-emptor cannot acquire ownership until a decree for pre- 
emption be passed, or the pre-emptor obtain possession by mutual consent. 
If, therefore, another house situated beside the house in respect of which 
pre-emption is claimed be sold, and the kazi pass a decree for pre-emption 
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in favour of the pre-emptor subsequent; thereto, and then the house (pre- 
empted) be surrendered to him, the pre-emptor is not entitled to take that 
other adjacent house by right of pre-emption, for he was not a neighbour 
of that house at the time of its sale.” 

Then oome two texts from the Fatawa-i-Alamgiri (A), “ With regard 
to pre-emption the rule is that it is lawful to demand pre-emption at the 
time of the actual occurrence of its cause, that this right is, in a manner, 
strengthened after such demand, and that a pre-emptor acquires a right of 
ownership by virtue of a decree of the kazi or of possession by mutual 
consent.” 

This is the first text and the next is (B): — 

“A pre-emptor does not become owner on preferring a claim for 
pre-emption until the kazi passes a decree for pre-emption, or [246] until 
the house is surrendered to the pre-emptor by the purchaser (by mutual 
consent). Hence if (after the institution of the claim and before the 
passing of a decree) another house adjacent to it (that is the house pre- 
empted) be sold, and the kazi pass a decree of pre-emption after its sale, 
or the purchaser deliver possession of the pre-empted house to the 
pre-emptor, the latter is not entitled to the other house by pre-emption. 
So in the Muhitus Sarkhasi .” 

I wish to cite two more texts upon the same point, the first being from 
the Durr ul Mukhtar, and the other from the Raddul Mukhtar , commonly 
known as Shami’s commentary on the former work. The Durrul Mukhtar 
has the following (0) : — 

” The pre-empted tenement becomes the property of the pre-emptor 
by taking possession by mutual consent or by decree of the Judge. The 
decree of a Judge is an alternative addition bo taking possession (by mutual 
consent), because of the establishment of the pre-emptor’s ownership by 
decree alone even before taking possession. So has been affirmed by 
Mulla Khusrau. 

Shami’s commentary on the above passage is as follows (D) : — 
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He ’ (the author of the Durvul Mukhtar) says by taking possession. 
He says so because the ownership of the purchaser has been perfected 
and therefore it cannot be transferred from him except by one of the 
above-mentioned two causes (that is by possession with mutual 
consent or the decree of the Judge) as is, the rule relating to revo- 
cation of gift. Therefore if the purchaser has died or has sold 

[ 247 ] the property whereby he has acquired the right (that is, the pre- 
emptive tenement) or an adjacent house has been sold before taking 
possession or the decree, the right (of pre-emption) is invalidated. And if 
the purchaser has eaten (that is appropriated) the fruit which came into 
existence after his possession, he is under no obligation thereof. All this 
in the Aljauhara. He (the author of the Durrul Mukhtar) says, that there 
is an alternative conjunction between taking possession and the decree of 
the hazi. It therefore follows that if he had got it (that is, decree of Court) 
before ‘ the taking of possession', as in Alghurar, he might have saved him- 
self from ambiguity. He says ‘ according to luliat has been affirmed by Mulla 
Khusrau ' This means that he has done so by following others besides 
himself from among the commentators.” 

Now reading these texts carefully (and all of them are authoritative) 
there can be no doubt that under the Muhammadan Law of pre-emption 
the ownership of pre-empted property does not in the case of a successful 
pre-emptor, vest in him till he has actually enforced his right, whether by 
surrender by the purchaser, or under decree of Court, and that in either 
case his right of ownership does not take date from the time of the sale 
to the purchaser, but from such surrender or decree. As if this was not 
acknowledged rule of the Muhammadan Law of pre-emption, I have been 
r of erred in the course of the argument to certain observations which I 
made in delivering my judgment in the Full Bench case of Gobind Dayal 
v. Inayatullah (1) and especially to the observations at page 809 of the 
report, where I enunciated the rule that the right of pre-emption is not 
a right of re-purchase either from the vendor or from the vendee, in- 
volving any new contract of salo ; but it is simply a right of su s i u 
tion entitling the pre-emptor, by reason of a legal incident o w ic 
the sale itself was subject, to stand in the shoes of the vendee in respect 
of all the rights and obligations arising from the sale undei which 
he has derived his title. And I went on further to emphasize the lule 
by saying, “ It is, in effect, as if in a sale-deed the vendee s name weie 

[248] rubbed out and the pre-emptor’s name inserted in its place. I have 
ouoted these passages because they have been relied upon in support 
of the hvpothesis that a pre-emptor s title of ownei ship dates from _the 
date of the sale in respect of which he has enforced his pre-emption It is 
enough to say that in the case where these observations were made the 
noint now before us was not the subject of consideration, and that all 
that had to be considered then was whether the right of pre-emption was 
a right of re-purchase created by the pre-empted sale itself or an inchoate 
right which existed before the pre-empted sale so as to render that sale 
a cause of action for a pre-emptive suit. 1 held then as I hold still that 
the right of pre-emption in its inchoate form exists in the pre-emptor 
antecedently to the sale of which he complains, or if it w'ere not so, 
jurisprudence would decline to recoguize that a right which did not exist 
at the time of the sale is created by the very sale which is complained of 
as an injuria to the right which that injury itself created. I did bold in 
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that case as I hold shill that the right of pre-emption is nothing more 
nor less than the right of the pre-emptor to be substituted for the purchaser 
in the sale in respect of which pre-emption is sought bo be enforced. But 
when I spoke of substitution in that case, and as I speak of it now, I 
never said nor do I now intend to say that such substitution is independent 
of the rules of law imposed thereupon as conditions precedent to and 
governing such substitution itself. Among the conditions of such substi- 
tution as the pre-emptor can claim is the condition which the texts which 
I have cited indicate, namely that a pre-emptor’s ownership does not 
vest in him till he actually enforces his right by one of the two methods 
which those texts contemplate, that is, either by surrender by mutual 
consent or by decree of Court. In the present case there is no question 
of surrender by mutual consent, and the dispute is as to what the defend- 
ant acquired under his pre-emptive decree of 8th September, 1883 in execu- 
tion whereof he obtained formal possession on the 1st of December, 1883. 

Now I have already pointed out, that according to the authoritative 
texts of the Muhammadan Law of pre-emption which I have [249] cited, 
the defendant as successful pre-emptor could not become owner of the 
pre-empted property till acquisition of possession by consent of the pur- 
chasers, plaintiffs, or under decree of Court. There being no question of 
surrender by mutual consent, wo have bo refer to the law as to the decrees 
of the Court in such cases. That law is contained in s. 214 of the Code 
of Civil Procedure (Act XIV of 18S2) under which the defendant-appellant’s 
pre-emptive decree of 8th September, 1883 was passed, and he obtained 
possession on 1st December, 1883. 

Does that section contemplate that by dint of such decree and such 
possession thereunder the defendant as successful pre-emptor was entitled 
not only to the pre-empted property but also to the profits for the £>eriod 
intervening between the sale and the acquisition of possession by the de- 
fendant under that decree ? There is no contention that the decree 
contained any such terms as would either be inconsistent with or go in 
excess of the provisions of this section. I take it therefore that the appel- 
lant's pre-emptive decree of 8th September, 1883, was framed in conformity 
with the requirements of s. 214 of the Civil Procedure Code, and that he 
obtained possession as successful pre-emptor on the 1st December, 18S3. in 
execution of that decree. I hold therefore that up to that date, namely 
the 1st December 1883, when, the terms of the decree were fulfilled and 
©ufoicod, the plaintills- respondents Sri Pam and Chet Ram as purchasers 
under the sale-deed of 4th January, 1SS3, remained owners of the pre- 
empted share, and that such ownership did not vest in the defendant from 
the date of the sale, notwithstanding his success in the pre-emptive suit, 
and that his^ actual substitution as owner of the pre-empted property 
must date with his possession on the 1st December, 1883. 

• to the consideration of the second question as enun- 

ciated by me at the outset, and the answer to it is only a corollary to 
what I have already said. For if the ownership of the pro- emoted share 
did not vest m the defendant-appellant till be obtained possession by ful- 
filling his pre-emptive decree on the 1st December, 1SS3, it follows that be 
had no right to appropriate the [250] profits of the pre-empted share of 

whioh till then Sri Ram and Chet Raiu, purchasers, plaiutiffs-resoondents 
were owners. 

I mi g L t have left the matter hero, but because much argument has 
been addressed with reference to tho rule of the Muhammadan Law of 
pre-emptiou as to the right to the profits of the pre-empted property 
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during the interval between the sale and the enforcement of pre-emption 
by the pre-emptor either under surrender by the purchaser or decree of 
Court, I wish to state how that law deals with such a question. In doing 
so it is necessary to refer to some more of the original texts of that law, 
but before citing them to any purpose it is necessary to explain that the 
question now under consideration is dealt with by the authorities of the 
Muhammadan Law of pre-emption as a matter relating to the deduction 
from the price which the pre-emptor has to pay to the purchaser before 
enforcement of his pre-emptive right. 

Treating the question in this manner, the author of Hedaya {vide 
page 558, Hamilton’s Hedaya by Grady) contemplates two cases, namely 
the case in which land has been sold with the crop of fruit existing there- 
on at the time of the pre-empted sale, and the case where such fruit is 
produced after the sale whilst the land is in possession of the purchaser. 
He then goes on to say (E): — 

“ In either of the two preceding cases, if the purchaser have gathered 
the fruit, and the shafi afterwards come and claim his privilege, he is not 
entitled to the fruit so gathered ; for it is no longer an appendage of the 
ground. It is said in the Mahsoot , that if the purchaser have gathered 
any of the fruit, a proportionate abatement should be made in the price 
to the shafi. The compiler [251] of the Hedaya remarks, that this is in 
the former only of the two above mentioned cases; for the fruit being 
produced at the time and being actually and expressly included in the 
sale, it is natural to suppose that a part of the price was given in considera- 
tion of it ; whereas, in the latter case, the fruit was not produced, and 
could only be included in the sale as a consequent, whence no part of the 

price could have been set against it.” 

I have again adopted Mr. Hamilton’s paraphrastic translation of the 
original Arabic text, because it brings forth the rule of law therein laid 
down, and that rule is made clearer by the author of the Kifaya , a well- 

known commentary of the Hedaya-. 

Referring to the above cited text of the Hedaya, the commentator 

goes on to say (F) : — 
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'* He (the author of the Hedaya) says ‘ and the trees have then 
brought forth fruit whilst in possession of the purchaser .’ He has placed this 
restriction according to his saying ‘ in the possession of the purchaser ' 
because in a case of the fruit coming forth whilst in possession of the seller 
before possession and then the purchaser has taken possession, the pur- 
chaser has a right to a share out of the price, as would be the case if the 
fruit existed at the time of the sale. He says ‘ in both cases;’ this means 
either in the case when the trees were bearing fruit at the time when the 
sale took place and then the purchaser removed them, or the case when 
there did not exist any fruit on the trees, and the sale took place only in 
respect of the land and the trees, and the latter brought forth fruit whilst 
in possession of the purchaser, who then separated them. In either of 
these cases the pre-emptor is not entitled bo take the fruit.” 

[292] It is clear from these texts that when land with a crop of fruit 
existing thereon at the time of the sale is purchased, an abatement of the 
price proportionate to the value of such crop will be made in favour of the 
pre-emptor because he is supposed to have purchased the property knowing 
that the fruit existed thereon, and that a portion of the price which he 
paid was in lieu of the crop of fruit then existing. But it is equally clear 
from the texts that when the crop of fruit comes into existence after the sale 
whilst the land is in possession of the purchaser, no abatement of the 
price will be made in favour of the pre-emptor, and he has to pay the full 
price- The ratio of course is that during his possession as such, the 
purchaser under a subsequently pre-empted sale is owner of the property 
which he has purchased till pre-emption is actually enforced against him, 
and that during his possession as such owner he is entitled, as a natural 
incident of his right of ownership, to the produce of his own property. 

That this is the rule of the Muhammadan Law of pre-emption appears 
further from the following texts of the Fatawa-i- Alamgiri which may be 
taken as the most authoritative work of Muhammadan Law for adminis- 
tering that system in India. 

If the buyer has already gathered the fruit which grew during his 
possession, and then the pre-emptor has arrived, then whether the fruit 
is still standing, or has been appropriated by the purchaser, by sale or by 
eating it, the pre-emptor must take the land and the trees in lieu of the 

whole prioe if he chooses, and he has no right to the fruit. So in the 
Sirajul Wahhaj (G).” 

The next text is even stronger for showing that the produce of land 

during possession of the purchaser belongs to him and not to the pre- 
emptor. 

[283] If the land purchased contained a crop too small to fix its 
value, and if that crop subsequently ripened and was cut away by tbe 
buyer, and then tbe pre-emptor arrived and took the land by pre-emption, 
no abatement will be made in the prioe in his favour on account of the 
said prop. So in the Mulutus Sarkhasi (H).” 
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It is needless to multiply authorities on this point, for the authorities 
which I have already cited render the contention wholly untenable that 
under the Muhammadan Law of pre-emption the ownership of the pre- 
empted property vests in the successful pre-emptor from the date of the 
pre-empted sale without and before the pre-emptor having actually enforced 
his pre-emption by mutual consent, or by fulfilling the requirements of a 
decree of Court. Equally untenable under that law would be the proposi- 
tion that during the interval between the pre-empted sale and the actual 
enforcement of pre-emption as above-mentioned, the pre-emptor is entitled 
to the profits of the pre-empted property of which he was not till such 
enforcement the actual owner. 

That such is the rule of the Muhammadan Law of pre-emption in 
such cases, I have absolutely no doubt ; aDd if I have referred to the 
original authorities at such length it is only out of deference to the con- 
tention which was seriously urged in the course of the hearing that such 
was not the rule of the Muhammadan Law of pre-emption. 

To the argument so addressed much interest has been added by the 
contention that the parties to the present suit being Hindus, the Hindu 
Law would be applicable to them, that there exists in this country a 
Hindu Law of pre-emption which we are bound to apply to this case under 
the Civil Courts Act (XII of 1887, s. 37) and according to the rule of 
justice, equity, and good conscience. It was further argued on behalf of the 
appellant that the rules [254] of the Muhammadan Law of pre-emption are 
not even by analogy applicable to cases such as this, that the wcijib-ul- 
arz represents only a covenant or agreement between co-sharers of a vil- 
lage, and as such a suit for pre-emption under the pre-emptive clause of 
the 'wajib-ul-arz must be dealt with practically as a suit for specific per- 
formance of a contract such as s. 40 of the Transfer of Property Act (IV 
of 1882) contemplates, the sale in this case being later than the time 
when that enactment came into force. In dealing with this part of the 
case as argued before us by the learned Pandit on behalf of the appel- 
lant, I will for the purposes of clearness deal with the argument un er 

distinct heads. I will show : — . nr 

(1) That there is no law of pre-emption in the Hindu Law. 

(2) That entries in the pre-emptive clause of the luajib-uL-arz are 
good prima facie evidence of the existence of pre-emption in e vi age o 

which such luajib-ul-arz relates. _ . . . , , , 

(3) That such custom must in the absence of a ° y khing ° 6 ^° n rary 

be taken to be founded on, and co-extensive with, the Muhammadan law 

of pre^emption. jn wher0 it is shown that the custom or contact 

recorded in the wajib-ul-arz is in any respect not co-extensive with the 
Muhammadan Law of pre-emption or is at variance from such law, the 
Court may administer a modification of that law accorning to the cneum- 

stances ° T w here such custom or compact is silent upon any particular 

uoint the Court will follow the analogies of the rules of the Muhammadan 
Law of pre-emption on that point, so long as those rules are consistent 

with the principles of justice, equity and good conscience. _ 

Now upon the firsfc of these points the learned Pandit in order to show 

tUnf t-ho Hindu Law contains definite rules of pre-emption relied upon a 
text ofthe Mahanirvana Tantra (Chapter XII, verses 107-112) quoted by 
Babu Shyama Charan Sarkar Yidya Bhushan, at page 627 of the second 
volume of bis Digest of the Hindu Law named Vyvastha Chandrika, where 
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the original Sanskrit [2353 text of the Tantra is also quoted. The text 
no doubt provides a right of pre-emption, but it has long been the subject 
of interest to eminent Sanskrit scholars, whoso final decision is that it is 
of a recent date, that the Mahanirvana Tantra, itself is not a work of 
authority in the Hindu Law, and that inasmuch as it provides a rule 
which does not exist in the authoritative works of the Hindu Law, such 
as the Smritis, or even works of loss authority, the text is valueless for 
purposes of laying down any authoritative rule of the Hindu Law such as 
the Courts would respect and administer. It has indeed been even 
suspected that the text, occurring as it does malapropos in the Mahanirvana 
Tantra itself, is an interpolation made some time in the reign of the 
Muhammadan Emperor Akbar, when strenuous efforts were made to 
bring the Hindu and the Muhammadan populations under practically the 
same law for temporal purposes. X have had before now to consider the 
exact authoritativeness of the Mahanirvana Tantra as an authoritative 
work of law. This was in the Lull I3ench case of Gohind Dayal v. 
Inayatullah (1) and what I said upon the subject is to be found at 
pp. 785-790 of the report. £ have no desire to repeat what I said then, because 
nothing new has been oflored in the argument in this case bevond reference 
to the case of Omcd Tioy v. Nticlcchcd lXai {2) which is the solitary case 
which the learned Pandit has pointed out as supporting his contention 
that a Hindu Law of pre-emptiou exists and was in that case administered 
by the Court. The case was decided so long ago as 1830, and the report 
(&fc p&go 71) contains *i valuable note in wliicli reteronco is ixmd© to two 
earlier rulings, and the note ends by saying that Mr. Colebrocke “ states 
the right claimed to be unsupported by Hindu law, but suggests as probable 
that the claim may be found supported by local custom.” The report of the 
case shows that it was decided upon the ground of local custom and general 
considerations of equity rather than upon any precepts of the Hindu Law, 
and so fai as the case may be understood as an authority supporting the 
existence of a Hindu Law of pre-emption, I think it is enough to say that it 
rrtcui 0V6r i t )eea followed in that aspect either by the Sadar Diwani Adalats 
, by fch f e J; I, 6 h Courts. Babu Shyama Oharan Sarkar at page G26 

of his Digest of Hindu Law, Vt/vastha Chandrika , Vol. 1 1, does indeed 
devote a section to the subject ot pre-emption, relying upon the text of the 
Mahanirvana lantra, but he does not point out a single passage in the 
authoritative works of the Hindu Law, the Tantra being a work not upon 
*a\v but on Mythology. Besides the absence of any reference to pre- 
emption in the legal authorities of Hindu Law, I am much pressed bv the 
circumstance that if the rule of pre-emption existed in that system many 
more prmcip es of decision would be provided therein to meet the numer- 
ous points which arise in enforcing that right. I wish also to point out 
that the learned author alter quotiug from the Mahanirvana Tantra ends 
up his section on pre-emption by saying that ** upon the authority of 

been a founded 1 ^ - & aocor di ug to Local usage which appears to have 

from 



among 
the 

Barnes Peacock in delivering the judgment ot the whole Court went on to 
say, It may bo noted as a significant fact that every term employed in 
0OUne0tlCm Wlfcb fctus rl fiht, including the name of the right itself, shaft a , 
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is borrowed from the Arabic ; and that the special appellant’s pleader 
himself a Hindu, could not, when questioned by the Court, refer to any 
term of Hindu origin connected with the subject.” In the present case, 
however, the learned Pandit for the appellant relying upon a foot-note of 
Babu Shyama Charan’s Digest, Vol. II, page 549 (precedents) suggested 
that the Sanskrit word prativesikatwa was the equivalent of the Arabic 
word shufa, just as Dr. Sir Monieu ^Villiams in his English-Sanskrit 
Dictionary has given prakhyata as the equivalent of shufa or pre-emption. 
I have no doubt that the Sanskrit language with its large vocabulary and 
enormous Dower of making compounds can furnish an equivalent to any 
idea ; but the question is whether either of these terms is a term of the 
Hindu Law, and whether it is to be met with in any of the legal authoritative 
works [ 257 ] of that system. No such suggestion has been made, and must 
therefore hold that the mere circumstance of a Sanskrit word being formed 
to repiesent pre-emption is no more evidence of the existence of that right 
as a legal right in the Hindu Law than the Greek word phonograph or 
microphone and other similar terms are evidence of the existence of those 
instruments in ancient Greece. For the reasons which I have stated, I 
hold now as I did in the Full Bench case of Gobind Dayal v. Inayatullah 
(1) that there is no law of pre-emption recognised by Hindu jurisprudence, 
and that therefore there is nothing in s. 37 of the Civil Courts Act (XII of 
1887), to require us to administer a Hindu Law of pre-emption which 
never existed and does not now exist, and that the decision of this case 
must therefore rest upon the rule of justice, equity and good conscience 

as required by the second paragraph of that section. 

I now pass on to the second point, and in doing so, I will first refer 
to the Full Bench ruling of this Court in Isri Singh v. Ganga (2) where it 
was laid down that a ivajib-ul-arz prepared and attested according to law 
is prima facie evidence of the existence of any custom of pre-emption 
which it records, such evidence being open to be rebutted by any one 
disputing such custom, and that when such wajib-ul-arz records a right 
of pre-emption by contract between the shareholders, it is evidence of a 
contract binding on all the parties to it and their representatives and fcheie 
will be apresumDtion that all the shareholders assented to the making 
of the record and in consequence were consenting parties to the contract 
Of which it is evidence, and it will be for those shareholders who repudiate 
such contract to rebut such presumption. This case was followed by my 
brother Tyrrell and Oldfield. J.J. in Muhammad Hasan v Manna Lai (8) 
and X do not think that its authority has ever been doubted m this Court 
And I may add that the manner in which the wajib-ul-arz was dealt with 
in these two cases, so far as they lay down the rule as to custom, is amply 
Inn nor bed by the observations made by the Lords of the Privy Council 
in Ba ni Lekraj Kuar v. Baboo Mahapal Singh ( 4) notwithstanding the 
qualifying remarks which their [ 258 ] Lordships made in the later case 

of Uman Par shad v. Gandarap Singh (5), 

Applying the principles laid down by these rulings to the present 

case I hold that the entries in the pre-emptive clause of the wajib-ul-arz , 
undisputed as they are, must be taken to represent the existence of a 
custom of pre-emption in the village, or at least are good evidence which 
has nob been rebutted of a compact or agreement between the co-sharers 
as to the manner in which such right of pre-emption was to take effeot. 
I have already quoted the pre-emptive clause of the wajib-ul-arz hi extenso, 


(1) 7 A. 775. 


(‘2) 2 A.87G. 


(3) 8 A. 434. 
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and before going any further I wish bo point out that the olause comes under 
the heading of pre-emption, and that whether it be regarded as enunciating 
the custom of pre-emption or a compact between the co-sharers, the 
words employed for pre-emptor and pre-emption are shat l and shufa, 
which are technical terms of a very definite meaning in the Muhammadan 
Law of pre-emption. I shall presently have to show that these technical 
legal terms connot be disregarded in interpreting the clause of the wajib- 
til-arz, but meanwhile I pass on to the third point, namely that the 
right of pre-emption under the clause of the wajib-ul-arz must be taken 
to be founded on the rule of the Muhammadan Law of pre-emption which, 
sometimes in its entire integrity and sometimes in a qualified form, 
has been adopted by Hindu communities in these Provinces. I referred 
to this matter in delivering my judgment in the Full Bench case of Gobind 
Dayal v. Inayatullah (1) in the observations which I made at page 790 
of the published report. I still adhere to those views and do not wish 
to add anything to them beyond recalling attention to wbat I said in 
Zamir Husain v. Daulat Ram (2) at page 113 of the published report, and 
also to similar observations which X made in Sheoralan Knar v. Mahipal 
Knar (3), at page 267 of the published report relative to the manner in 
which pre-emptive clauses in the wajib-ul-arz must be interpreted as 
representing a custom or compact as founded upon notions of the 
Muhammadan Law of pre-emp- C2593 tion, which notions are foreign to 
Hindu jurisprudence. It is not however upon my own judgments in previous 
cases that I wish to rely for the rule which I shall again lay down in this 
case. By far the most important and the most authoritative ruling upon 
this point is a Full Bench ruling of the Calcutta High Court passed 
by a Bench consisting of Peacock, C. J., L. S. Jackson, Shumbhunabh 
Pandit, Levingo and Jackson, JJ., in 'Fakir Rawot v. Shaikh Emambaksh (4) 
where those learned Judges unanimously concurred in the judgment 
delivered by Sir Barnes Peacock, Chief Justice, who, after reviewing an 
enormous number of previously decided cases to be found in the reports, 
summed up the results of his judgment in terms which are so definite and 
clear that I think they cannot be too often repeated in order to save future 
litigation and discussion upon the point. The learned Chief Justice 
said : — " We therefore think the established law upon this subject is clear 
enough, that a right or custom of pre-emption is recognised as prevailing 
among Hindus in Behar and some other provinces in Western India, that 
in districts where its existence has not been judicially noticed, the custom 
will be matter to be proved, that suoh custom, when it exists, must be 
presumed to be founded on and co-extensive with the Muhammadan Law 
upon that subjeot, unless the contrary be shown ; bub the Court may, as 
between Hindus, administer a modification of that law as to the circum- 
stances under which the right may be claimed, when it is shown that the 
custom in that respect does Dot go the whole length of the Muhammadan 
Law of pre-emption, bub that the assertion of the right by the suit must 
always be preceded by an observance of the preliminary forms prescribed 
in the Muhammadan Law, which forms appear to have been invariably 
observed and insisted on through the whole of the cases from the earliest 
times of which we have record. In this requirement we see no evil, 
inasmuch as a right of pre-emption undoubtedly tends to restrict the free 
sale and purchase of property, aad it is desirable therefore, to encompass 
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ifc with certain rules and limits lest the right should be exercised 
vexatiously.'' 

[260] The principles upon which the rule so enunciated rest have 
never been doubted by the Calcutta High Court so far as 1 am aware, 
and I now proceed to show that they have not only not been repudiated 
by this Court, but that this Court has uniformly acted upon them. I 
have already pointed out that in Buldeo Pershad v. Mohun (l) which was 
a case very similar to this, Roberts and Turner, JJ., applied the principles 
of the Muhammadan Law of pre-emption regarding profits between the 
sale and the acquisition of possession by the successful pre-emptor, 
though that case was between Hindus. But in the course of the argu- 
ment it has been suggested that the Full Bench ruling of this Court in 
Chowdhree Brij Lai v. Baja Goor Sahai (2) lays down a rule of law which 
is inconsistent with the Full Bench ruling of the Calcutta High Court in 
Fakir Bawot v. Sheikh Emambaksh (3) which I have already cited- That 
the judgment of the Full Bench of this Court does not say so is clear 
from the report, and it is equally clear that the Full Bench ruling of the 
Calcutta Court was before the learned Judges of this Court when they 
delivered their judgment in the case which I have just cited. 

The question then is to ascertain what was the exact rule of law laid 
down by the Full Bench of this Court in the case of Chowdhree Brij Lai 
v. Baja Goor Sahai (2), how far, if at all, it modifies the rule of law laid 
down by the Full Bench of the Calcutta High Court in the case of Fakir 
Baivot v. Sheikh Emambaksh (3) which I have already cited. This leads 
me to what I have enunciated as the fourth point of the argument on this 
part of the case, and since the head-note of the report in the Full Bench 
case of this Court is defective and inadequate, it is necessary for me at 
the risk of prolixity to quote some passages from the Full Bench judgment 
of this Court, the more so because I am afraid that the reports containing 
that case are out of print and not easily accessible. 

Now the exact question which the learned Judges in that cas .^k&d 
before them was 4 whether compliance with all or any of the L 6 J 
conditions prescribed by the Muhammadan Law, is indispensable to give 
validity to a claim of pre-emption, preferred under the stipulations of the 
record of right known as the wajib-ul-arz prepared on the occasion of 

making or revising settlement.” 

Having thus formulated the question before them, the learned Judges 
of the Full Bench formulated their answer in certain propositions which 
I quote here in extenso. Referring to the question as enunciated by them, 

they go on to say: — 

“ we are asked to determine whether in deciding cases which involve 
the interpretation of pre-emptive stipulations the Courts of these Provinces 
ought to confine themselves to the terms of the instrument in which the 
stipulation is embodied or are to import all or any of the peculiar provi- 
sions of the Muhammadan Law.” The learned Judges then after descri- 
bing the various grounds upon which pre-emption might be claimed, 

observe: “ As regards general usage, it was declared by tbe late Sadr 

Court of these Provinces (4) that pre-emptive rights do not obtain as an 
universal custom among Hindus. To this statement we assent, with this 
addition that in some parts of India the custom has been found to prevail, 

(1) N. VV. P. H. C. R. (18G6) Rev. App. p. 30. 

(2) N. W. P. H. 0. R. F. B. Rul. (1866-67), p. 128. 

(3) B. Li. R. Sup. Vol. 35. (4) 2 Select Reports, p. 477. 
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accompanied with all the conditions attaching to pre-emptive rights under 
the Muhammadan Law.” 

They then refer to certain executive directions promulgated by the 
local Government to revenue officers in connection with the preparation 
of the wajib-ul-arz, and proceed to observe : -- 

“ We have seen that Settlement Officers were instructed to induce the 
coparceners, whoso property they engaged in settling, to come to an agree- 
ment on all subjects on which disputes were likely to arise ; and probably 
on no point were disputes more likely to arise than on questions relating 
to the transfer of tenure. As in the case of the undivided family, no 
member could alienate his share of the common inheritance without the 
consent of the other members, so in the village community, which often had 
its origin in an undivided family, nothing could be more opposed to the 
feelings of the community than the transfer of any interest in the estate to 
[262] one who was not a member of the village community. Hence at 
settlement it was not unfrequently admitted as an established usage, or 
agreed, that no alienation should be made by any coparcener to a 
stranger without the consent of the whole body of coparceners. But a 
stipulation of this nature practically operated to prevent a coparcener 
from obtaining the full value of his share, because it limits the market, 
that is the number of persons to whom he could without such permission 
sell. Consequently a modified provision was more generally adopted, 
whereby the co-parcener was not restricted from selling for the best price 
he could obtain in the open market ; but it was made incumbent upon 
him to give the opportunity of purchasing at that price to the other 
co-parceners, commencing with those who, being co-parceners, were 
first nearest to him in family, and next co-sharers in the same thoki or 
patti. Such a stipulation, (a form of which is likewise given at page 
195 of the settlement mist) it can easily be seen, w^ entirely in accor- 
dance with the spirit of Hindu law and custom ; it obtained still greater 
importance when the default of a single shareholder in contributing his 
portion of the revenue rendered the whole of the village or patti liable to 
sale. It seemB reasonable to conclude that it was with a view to compass 
these ends, that is to say, to prevent the intrusion of a stranger into 
the estate of the family or community, and to exclude any person, whose 
want of thought or skill might augment the burdens of the other members 
of the co- parcenary community, rather than from any desire to borrow an 
institution from their Muhammadan neighbours, that the communities 
caused stipulations for pre-emption to be inserted in the wajib-ul-arz 

The learned Judges then proceed to point out that the pre-emption 
provided in the wajib-ul-arz, is often in some of its incidents different to 
the incidents of the right of pre-emption under the Muhammadan Law, 
and in view of this oiroumstance, and probably especially with reference 
as to the surmise that, " pre-emption under the Muhammadan Law is 
confined to property in towns, such as houses and gardens or small walled 
enclosures and to such property only, while the wajib-ul-arz deals 
principally with the holdings ” [263] of the agricultural community, they 
sum up their conclusions in the following words: — 

** In view of the foregoing considerations, we hold that the pre-emp- 
tive conditions which are found in the wajib-ul-arz paper, are to be 
regarded generally as resting on a distinct basis from that of the huq 
shuffa under the Muhammadan Law. and that two of the earliest decisions 
of the late Sadr Court, in which this dictum was pronounced are worthy 
of acceptance (No. 105 of 1846, 2nd December, N.W.P. 166 ; No. 727 of 
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1850, Reports for 1851, p. 214). In support of this ruling, we may also 
refer to the 194th paragraph of Directions for Collectors of Land Revenue, 
where the origin of the right, as created generally by stipulation at the 
time of settlement and as independent of the Muhammadan shuffa , is 
affirmed/’ 

The learned Judges having thus in somewhat emphatic terms express- 
ed the view that the pre-emption provided in the wajib-ul-arz must be 
regarded as founded on or originating from the rules of Hindu Law rela- 
ting to joint undivided families, go on in specific terms to guard themselves 
from being misunderstood. They observe in continuation of what I have 
just quoted : — 

We do not mean to lay it down that a pre-emptive condition in a 
wajib-ul-arz may not be so expressed as to indicate that the Muhammadan 
custom of pre-emption prevails, and, in such case, it will be undoubtedly the 
duty of the Court, if called on to decide on the validity of a claim prefer- 
red under such a condition, to decide upon its validity, with reference to the 
special provisions of the Muhammadan Law, but if no clear expression is 
found that the parties intended that the Muhammadan right of pre-emp- 
tion should be recorded as prevailing, and if on the contrary the words in- 
dicate a course differing from the requirements of the Muhammadan Law 
to be pursued by the vendor, and the would-be purchaser, then the stipu- 
lations of the wajib-ul-arz and those stipulations alone are to be regarded, 
and the Court must pass its decree with reference to the proof afforded 
that those stipulations have or have not been performed. In our view, if 
the wajib-ul-arz is to be regarded as a contract, the same laws of interpre- 
tation are to he applied [264] as to other contracts; if, on the other hand, 
it is to be regarded as a record of usage or custom, the custom (if the terms 
of the instrument be clear) may be assumed to be recorded with all the 
incidents which arg admitted to attach to it, and no new incidents not 
mentioned in the record ought to be imported into it, unless it be the 
manifest intention of the parties that they should be so imported.” 

From so much of the views expressed by the majority of the Full 
Bench in the above quoted passages, as attributed the historical origin of 
the right of pre-emption as recorded in the wajib-ul-arz to notions of 
the Hindu Law governing alienations of their shares by members of joint 
undivided families, Mr. Justice Roberts, who was one of the members of 
the Full Bench, expressed his emphatic dissent. Referring to the long 
course of decision wherebv “ the rules of law in this respect had become 
certain and notorious ,” he went on to say, “upon the principle of rule of prac- 
tice stare decisis , to abide by former precedents, I would adhere to the 
principle laid down in the decisions above mentioned. But I also think 
the decisions were right and in accord with the policy of the last settlement 
in which the right of pre-emption was generally introduced. Although the 
alienation of landed property by a separate co-partner does not appear to 
have been subject to any restriction of pre-emption according to the sages 
of the Hindu law, inasmuch as it is laid down that separated brethren if 
they give or sell their shares may do that as they please, for they have 
power over their own wealth ( Nanarda 43, Buhler and West, page 357) 
yet the general and unquestionable acceptance of the right of pre-emption 
by Hind'us at the late settlement shows that the practice was consonant to 
their ideas and was familiar to them. That the practice and the policy 
was so known to the Hindus is attributable to their having observed the 
usage among their Muhammadan neighbours and applied it in many 
instances among themselves. It is reasonable to conclude, says 
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Mr. Elberling, that, when the Company obtained possession of the country, 
the Muhammadan Law, modified by local customs was the real law of 
the land (vide Elberling, 3 [266] and 4, and the authorities cited). How- 
ever this may be with regard to cases of inheritance and of marriage and 
oaste find religious usages and institutions in which the Courts have, as 
between Hindus, administered their law, yet the right of pre-emption as 
congenial to Hindus has been derived from the Muhammadan, so much so 
as to have been recognized as the customary law of some parts of the 

country.*’ . 

I confess that upon the question of the origin of the pre-emptive right 

in India 1 agree in the dissentient judgment of Mr. Justice Roberts, because 
with profound respect for the majority of the Full Bench in that case, I 
cannot help feeling that the conclusions at which they arrived on this point 
are based more upon theoretical surmises and hypotheses than upon the 
actual ascertainment of the facts of history in connection with the adminis- 
tration of justice in this part of the country. Nor do I intend to prolong my 
judgraeut by entering into a historical disquisition on the subject here. All 
I need point out is, what Mr. Justice Roberts pointed out, that for centuries 
before the British rule the law of the land was the Mahomedau Law, that 
that law had never to contend with any conflicting rules of the Hindu 
law of pre-emption, because (as I have already shown) no such law existed, 
that the Muhammadan rule of shufa draws absolutely no distinction 
between Muhammadans and non-Muhammadans, as was pointed out in 
Zamir Husain v. Daulat Ram (1) ; that when the British rule succeeded 
to the sovereignty of this country it found the Muhammadan law as 
modified by local customs actually administered as the law of the land ; 
that so far as the right of shufa or pre-emption is concerned the British 
tribunals, such as the Sadr Courts, continued to administer that law, as 
is shown by the large number of cases to which Sir Barnes Peacock 
referred in delivering the judgment of the Full Bench in Fakir Rawot v. 
Sheikh Emambaksh{2 ) , arriving at conclusions which were accepted in their 
integrity by Mr. Justice Roberts as relating also to the state of the right 
of pre-emption in these Provinces. Those conclusions are not only support- 
[266] ed by the undoubted facts of the history of law in British India, 
buG also by existing facts of the administration of justice in various parts 
of the country. 

Among those facts is a proposition which cannot be controverted, and 
which apparently was not pressed upon the attention ofthe learned Judges 
forming the majority of the Full Bench from whom Mr. Justice Roberts 
dissented, that as matter of fact and not one of theoretical surmises or 
hypotheses, the right of shufa or pre-emption is unknown in those parts of 
India where Muhammadan jurisprudence had not in days gone by had full 
sway, and where Muhammadan influence was not felt as vigorously as in 
this part of the country and other parts of Upper India, in Bengal and in 
some parts of the Bombay Presidency such as Guzarat. For instance it 
is unknown in the Madras Presidency, where the High Court in Ibrahim 
Saib v. Muni Mir-udin Saib (3) have gone the length of holding that even 
in the case of Mahomedans the doctrine of pre-emption is not law in that 
Presidency. Similarly in such parts ofthe Bombay Presidency as have not 
been subject to Muhammadan influence, the right of pre-emption does not 
prevail, and where it is found to prevail it has been distinctly held to 
prevail among the Hindus on no basis other than their acceptance of the 
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Muhammadan rule of pre-emption. For this the case of Gordhandas 
Girdharbhai v. Prankor (1) is a distinct authority. That was a case entirely 
between Hindus, and the learned Judges after stating that there had been 
many cases disposed of by the Sadar Diwani Adalat of that Presidency, 
went on to say. — There is no doubt that the custom in Guzarat is the 
Muhammadan right of pre-emption, or hak shufa ; and therefore that in 
deciding such a suit as the present, it is to the particulars of that law we 
must look for guidance.” 

If it were a correct proposition to maintain that the law of pre-emp- 
tion as contained in the wajib-ul-arz is an offshoot of the Hindu law 
relating to joint undivided Hindu families, I should have expected 
that in other parts of the country also, such as Madras and 
Bombay, where that law has had uninterrupted and full opera- [267] 
tion, a similar doctrine of pre-emption might have been evolved by 
village communities and joint Hindu families. But there is no contention 
that any such evolutionary phenomenon has taken place, and its absence 
is all the more remarkable because so far as the joint Hindu family system 
is concerned, those parts of the country are governed by the Mitaksbara 
school of Hindu law in common with this part of the country. Equally 
remarkable is the circumstance that in none of the numerous cases to be 
found in the printed reports has any attempt been made to engraft on to 
the right of pre-emption the analogies of the Hindu law relating to legal 
necessity for alienations and other similar doctrines as understood in that 
law. It is also a fact which must not pass unobserved that so far as the 
pre-emptive clauses in this part of the country are concerned, village com- 
munities which have entered those clauses are as often mixed communities 
of Hindus and Muhammadans as they are unmixed Hindu or Muhammadan 
communities, and yet in the vast majority of cases of pre-emption which 
come before this Court the terms of the pre-emptive clause are similar, 
and this fact, upon the hypothesis of the majority of the Full Bench, leads 
to the conclusion either that a Hindu law of pre-emption which never 
existed or an evolutionized form of the Hindu law as to joint undivided 
families, was adopted by the Muhammadans in such cases, an evolution 
which has not yet been recognized even by Hindus themselves in respect 
of sales of joint immoveable property such as houses and other buildings. 

I do not wish to pursue the subject any further beyond respectfully 
repeating that I find it impossible to accept the conclusions of the 
majority of the Court in the Full Bench case of Chcwdhree Brij Lall 
v. Rajah Goor Sakai (2) so far as those conclusions attribute the origin 
of pre-emption in village communities to an evolution of the Hindu law 
relating to the joint Hindu family system. I have however no doubt that 
that system may have and probably did, restricting as it does the free 
right of sale, operate as a pre-disposing cause facilitating and rendering 
congenial the adoption by [268] Hindus of notions of a pre-emptive right 
derived from and founded upon the doctrines of Muhammadan jurispru- 
dence on that subject. Beyond wbat I have said as to the historical 
origin of pre-emption I do not dissent from the conclusions arrived at by 
the learned Judges of the majority in the Full Bench case which I am 
considering. I agree with them in holding that a right of pre-emption 
when adopted by village communities as a custom or compact and entered 
in the icajib-ul-arz may in some of its incidents be different from the 
rules of the Muhammadan law of pre-emption, that in such cases the 
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Court; should carefully interpret the terms of the pre-emptive clause of 
the wajib-ul-arz and give effect to them, even though they vary or 
modify the ordinary rule of the Muhammadan law of pre-emption 
in any respect, such as the indispensability of the immediate and 
confirmatory demands. This is the whole scope of the Full Bench 
ruling minus the theory as to the origin of pre-emption, and viewed 
in this light there is nothing in that ruling inconsistent with the princi- 
ples laid down by Sir Barnes Peacock in the Full Benoh case of baiker 
Rawot v. Sheikh Emambaksh (1) to which I have so often referred, for 
that ruling clearly recognizes that where custom has varied the incidents 
of the Muhammadan law of pre-emption, the modification is to be 
respected by the Court, and this indeed was the ratio decidendi of the rule 
adopted by my brother Brodhursb and myself in Zamir Husain v. Daula 
Ram (2). That case gave full effect to the Full Bench ruling of this Court, 
for there we dispensed with the preliminary demands of pre-emption in 
deference to the variations which were proved to have been made by the 
local custom. This leads me to the fifth point in this part of the case, 
namely, how is the Court to act in cases where the local custom or 
compact as entered in the wajib-ul-arz is totally silent as to any matter 
which by reason of the right of pre-emption being claimed becomes 
a necessary subject for adjudication, as indeed in this case. Upon this 
point the Full Bench ruling of the majority of this Court in Chowdhree 
Brij Hal v. Rajah Goor Sahai (3) beyond laying down the broad rule 
that pre-emptive clauses of the wajib-ul-arz are [269] to be enforced 
without “ alteration or addition*' throws no clear light, whilst I have 
said enough to show that the Full Bench ruling of the Calcutta High 
Court in Fakir Rawot v. Sheikh Emambaksh (1) and the Division 
Bench ruling of the Bombay High Court in Gordhandas Girdhar- 
bhai v. Prankor (4) clearly lay down that the analogies of the Muham- 
madan law of pre-emption must be looked to for guidance. 

But the exigencies of deciding questions not provided for by the pre- 
emptive clause of the wajib-ul-arz as indeed also of local custom where 
that custom is silent, do often arise in an infinite variety of cases, and the 
best way to illustrate them is to refer to some of the reported cases which 
had to be decided by this Court, and 1 will before discussing them take 
them in their chronological order. Perhaps the first case which I should 
cite on this point is Buldeo Pershad v. Mohan (5) where Roberts and 
Turner, JJ., did not even doubt or hesitate to apply the rule of the 
Muhammadan law to a claim for profits during the interval between the 
pre-empted sale and the actual enforcement of pre-emption by possession 
of the pre-emptor. That case like the present arose out of pre-emption 
claimed under the wajib-ul-arz. So was the case of Raj jo v. Holman (6) 
where a co-sharer in a village, who had under the wajib-ul-arz a right to 
the pre-mortgage of a share in such village and who in anticipation of 
enforcing his right mortgaged such share to a “ stranger ” (that is, a 
person who had not a preferential right to the mortgage) was held by my 
brother Brodhurst and myself to have forfeited his right. The wajib-ul-arz 
upon that point was silent, and my learned brother and I applied the 
dootrine of the Muhammadan Law of pre-emption, holding that such 
dootrine was in accordance with justice, equity and good conscience. 
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Such also was the case of Bhawani Prasad v. Damru (1) where a co-sharetf 
m a village, who had under the wajib-ul-arz a right of pre-emption in 
respect of the sale of a share, and who had joined a “stranger” (that is 
a person who had not such right) with himself in suing [270] to enforce 
such right, was held by my brother Tyrrell and myself to have forfeited 
his right of pre-emption, and we held this with especial reference to the 
analogies of the Muhammadan law of pre-emption, holding that such law 
on the subject was consistent with justice, equity, and good conscience, 
and should be enforced in the absence of any provision to the contrary in 
the pre-emptive clause of the wajib-ul-arz whereupon the suit was based* 
Then comes the case of Kashi Nath v. Mukhta Prasad (2) in which 
Mr. Justice Duthoit and I concurred in adopting the analogies of the 
Mahomedan law of pre-emption even to the extent of regulating the form 
and scope of a pre-emptive suit under the wajib-ul-arz , and my learned 
colleague in that case concurred with me in holding that the provisions of 
®* 214 of the Code of Civil Procedure, must not (in the absence of specific 
provision therein as to suits by rival pre-emptors, and in view of the vast 
power which Courts of equity possess in framing their decrees) be read 
regardless of the analogies furnished by the Muhammadan Law of pre- 
emption. Again upon the same principle my brother Brodhurst and I in 
Durga Prasad v. Munsi (d) by again introducing the analogies of the 
Muhammadan law of pre-emption in a case founded on the pre-emptive 
clause of the wajib-ul-arz , concurred in holding that every suit for pre- 
emption must include the whole of the property, subject to the plaintiff’s 
pre-emption conveyed by one bargain of sale to one stranger ; and a suit by 
a plaintiff pre-emptor, which does not include within its scope the whole 
of such pre-emptional property, is unmaintainable as being inconsistent 
with the nature and essence of the pre-emptive right. And my learned 
brother and I carried the rule further in a similar case of wajib-ul-arz pre- 
emption, in Hulasi v. Sheo Prasad (4) where we held that the prior 
institution of a suit by rival pre-emptors in no way entitles a pre-emptor 
to depart from the general rule of pre-emption, by suing for a portion only 
of the property sold. Again the analogies of the rules of the Muhammadan 
law of pre-emption were applied to a case of ivajib-ul-arz pre-emption by 
my brethren [271] Straight and Brodhurst in Harjas v. Kanhya (5) where, 
approving the doctrine laid down in Bhawani Parshad v. Damru (1) 
which 1 have already referred to, my learned brethren concurred in hold- 
ing that if a co-sharer associates a stranger with him in the purchase of 
a share, another co-sharer is entitled to pre-empt the whole of the pro- 
perty sold, but it is not obligatory upon him to impeach the sale, so far 

as the co-sharer vendee is concerned. 

These cases are sufficient to show that in connection with various 
difficulties arising out of the enforcement of the right of pre-emption even 
when claimed upon the pre-emptive clause of the wajib-ul-arz and in the 
absence of any specific provision in such clause upon any particular point, 
my brethren Straight, Brodhurst, Tyrrell and myself have followed the 
analogies of the Muhammadan law of pre-emption, and have laid down 
rules of law which by dint of those analogies have appeared to us consis- 
tent with justice, equity and good conscience. I do not wish to multiply 
instances of reported or unreported cases beyond those which show that the 
principle of adopting the analogies of the Muhammadan law of pre- 
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empbiou has also received the approval of the present Chief Justice of this 
Court. 

In respect of this matter, the first case I refer to is Ram Prasad v. 
Abdul Karim (l) where I had the honour of being associated with the 
learned Chief Justice on the Bench. That was a casein which th &wajib- 
ul-arz of the village in its pre-emptive clause consisted of the following 
laconic terms. “ The custom of pre-emption prevails according to the usage 
of the country. *’ 

The pre-emptive suit in that case was based upon this clause of the 
wajib-ularz ., and it was a suit between a Hindu pre-emptor and a 
Muhammadan purchaser defendant. To add to the difficulties of the case, 
there was no evidence to show the exact nature or scope of the custom of 
pre-emption prevailing in the district, nor was it proved that the plaintiff 
had satisfied the requirements of the Muhammadan law of pre-emption as 
to immediate and confir- [272] matorv demands, or that there was any 
custom which absolved him from compliance with those requirements, or 
that he was at any time before suit willing to pay the actual contract price. 
In a case of this character the Full Bench ruling of the majority of the 
Court in Choicdhree Bnj Lai v. Rajah Goor Sahai (2) could furnish no 
help, and the learned Chief Justice dealt with it adequately (and entirely 
with my concurrence^ at page 516 of the printed report. I remember that 
in the course of the hearing of that case, the theory ot the law of pre-emp- 
tion originating in an evolution of the Hindu law doctrine relating to alie- 
nations by members of a joint undivided Hindu family could not be driven 
far enough to cover the case then before us, and whilst fully concurring with 
the learned Chief Justice I poiuted out that the use of the word shu/a, a 
technical Arabic expression of the Muhammadan law, in the pre-emptive 
clause of the wajib-ul-arz, necessarily implied that it referred to custom 
as regulated by the Muhammadan Law of pre-emption. The learned Chief 
Justice and myself concurred in holding that in the absence of evidence 
of any special custom different from or not co-extensive with the Muham- 
madan law of pre-emption, that law must be applied to the case, and that 
the suit was to be governed thereby. It is needless to add that the rule 
thus laid down by Sir John Edge, the present Chief Justice of this 
Court, is in full accord with the principle of the ruling of Sir Barnes 
Peacock, C.J., in theFull Bench case of Fakir Rawotv. Sheikh Imavibaksh (3) 
to which I have already so often referred. I have referred ro this case 
in particular at such length, because it explains and affirms the important 
doctrine to which it relates, and upon which the learned Chief Justice has 
acted in the more recent case. One of them is the case of Arjun Snigh 
v. Sarfaraz Singh (4) which happened to be an appeal under s. 10 of the 
Letters Patent from my own judgment sitting as a single Judge for decid- 
ing what have been termed “ petty cases.” The case was one of pre eruption 
based upon the pre-emptive clause of the ivajib-ul-arz and it related to 
rival suits by rival pre-emptois, and in that case the learned Chief Justice 
[273] and my brother Brodhurst conourred in holding, following the 
analogies of the Muhammadan law of pre-emption, which my judgment 
necessarily iuvolved, that the pre-eraptor's claim was inadmissible, since 
to allow it would have the effect of defeating the rule of that law that a 
pre-emptor must buy the whole and not part only of the property whi« h 
he is entitled to pre-empt. Now, it is important to remark that the 


1889 

DEO. 19. 

Fudl 

Bench. 

12 A. 284 
(F.B.). 


(1) 9 A. 631. (3) N. W. P. H. C. R. F. B. Rul. (1866 67). p. 138. 

(3) B.Li.R. Sup. Vol. p. 36. (4) 10 A. 183. 


VI— 116 


921 


12 All. 274 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1889 

Dec. 19. 

Fui/l 

Bench. 

12 A. 234 
'F.B.) 


analogical importation of the rule of the Muhammadan law of pre-emption 
was necessitated in that case because the pre-emptive clause of the wajib- 
vl-arz on which pre-emption was claimed, was silent upon that subject. 
The only other case upon this part of the argument to which I wish to 
refer is the case of Muhammad Wilayat Ali Khan v. Abdul Rab (l) which 
was decided by the learned Chief Justice and my brother Tyrrell, and 
besides being the latest case, I wish to dwell upon it as the most important 
authority for applying the rule that the analogies of the Muhammadan 
law of pre-emption must necessarily be respected in pre-emption suits not 
only out of choice but ex necessitate rei, as the only way of escaping the 
anomalies which the legal history of the administration of justice and 
jurispi udential notions would join in repudiating. In that case under 
one and the same deed a share in a village and a piece of land in the city 
of Moradabad were sold ; and the plaintiff was entitled to pre-emption in 
respect of both the parcels so conveyed. In respect of the share in the 
village his right of pre-emption rested on the pre-emptive clause of the 
wajibid-arz , and in respect of the piece of land in the city his right of 
pre-emption arose out of the rule of Muhammadan law. 

The suit was framed so as to seek enforcement of pre-emption in 
respect of both the properties conveyed by the sale, and there can be no 
doubt that such a suit was maintainable. It was however found that in 
respect of the piece of land in the city, the essential preliminaries of the 
immediate and confirmatory demands required by the Muhammadan law 
of pre-emption had not been duly performed, and that therefore the suit 
to that extent would necessarily fail but in respect of the share in the 
village his right of pre-emption was not affected under the terms of the 
wajib-ul-arz. 

[274] In this state of things the learned Chief Justice applied the 
principle of the rule that a pre-emptor, when he is entitled to pre-emption 
in respect of the entire subject of the sale, cannot break up the bargain of 
sale, and following the ratio his Lordship laid down the rule that where a 
pre-emptor has disqualified himself under the Muhammadan law from 
claiming a portion of the property sold, he is prevented from maintaining 
his suit for another portion claimed under the provisions of the tvajib-ul- 
arz, though he is willing to pay the full purchase money and to leave in 
the vendee’s hands the portion as to which he was disqualified under the 
Muhammadan law. 

Now this ruling and the ratio upon which it proceeds recognises no 
less than four important principles of the Muhammadan law of pre-emp- 
tion, and applies those principles to pre-emption claimed under the wajib- 
ul-arz, the terms of that document being silent upon the points to which 
those principles were applied. The first is that a pre-emptor cannot 
break up a bargain of sale unless the sale includes property in respect of 
which he has no right of pre-emption, as was the case before my brethren 
Straight and Brodhurst in Harjas v. Kanhya (2). The second principle 
is that the scojDe of a pre-emptive suit must comprehend the entire pro- 
perty to which the plaintiff’s pre-emption extends, included in the bargain 
of sale. The third is that where a part of the pre-emptive claim fails the 
whole must fail, because a decree such as the Muhammadan law of pre- 
emption recognises cannot be framed. The fourth is that the rule against 
a breaking up of a bargain of sale is so fundamental that a defect in that 
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respect is not cured even by the pre-emptor’s willingness to pay the entire 
price and leaving a portion of the property in the hands of the vendee. 

Now, if I am right in thinking that this is the effect of the ruling, I 
must necessarily be right also in holding that that case is a strong and 
most emphatic authority, consistent as it is with earlier rulings, for saying 
that this Court has uniformly applied the analogies of the rule of the 
Muhammadan law of pre-emption even to cases where pre-emption was 
claimed under the terms of the tvajib-£ 275] ul-arz. And now I wish to 
make a few observations to show that the adoption of such a course is a 


matter ex necessitate rei. 

In the case of Zamir Husain v. Daulat Ram (l) I made certain 
observations, which J am afraid were obiter dicta in that case, but which 
cannot be obiter in this judgment, and I will therefore incorporate them 
here. Referring to the judgment of Sir Barnes Peacock in Fakir Raicot v. 
Sheik Emambakhsh (2) I went on to say — “ I entirely concur in these 
conclusions, which appear to me to be in perfect accord with the rule of 
justice, equity, and good conscience upon which Courts of justice in India 
are bound to act in such cases. It is clear that it does not lie within the 
province of equity to create rules of substantive law, and the maxim uequilas 
sequitur legem necessarily implies the existence of rules of law which 
equity has to follow. With the exception of certain provisions of the 
local Acts applicable to certain provinces of India, like the Panjab and 
Oudh, the Legislature, whilst recognizing the existence of the right of 
pre-emption in India, has hardly provided any rules in regard to that 
right ; and even where the statute book notices the right, the rules laid 
down therein relate more to matters belonging to the remedy, ad litis 
ordinationem , than to subjects appertaining to the merits, ad litis deeis- 
tonem. The Muhammadan law is the only system prevalent in India 
which provides substantive rules relating to the right of pre-emption in a 
systematic form. At least in Upper India the origin of the right of pre- 
emption is not traceable to any source other than Muhammadan jurispru- 
dence which the Musalmans brought with them to this country. It may 
therefore be safely laid lown that in all cases in which the right of pre- 
emption is claimed, the Courts in administering equity will, by analogy , 
follow the rules of the Muhammadan law of pre-emption, even in cases 
where the right is not claimed under that law 7 , but under local usage or 
custom. The rules of customary pre-emption no doubt depend upon the 
custom itself, but w 7 here such custom is silent upon any particular point, 
the rules of the Muhammadan [276] law of pre-emption upon that point 
must, by analogy, be taken to be the rule of decision.’' 

I still adhere to these views and adhere to them so tirmlv that if I 
could find it possible to accept the hypothesis that the right of pre-emption 
in India owes its origin and practical prevalence to the rule of Hindu law 
as to joint undivided Hindu families, I w T ould, notwithstanding all I have 
said here and before now from the Bench, unhesitatingly resort to the 
Hindu law of pre-emption for obtaining analogies such as the administra- 
tion of the rule of justice, equity and good conscience which cases such as 
the present necessarily require. But as I have already said, no such 
Hindu law of pre emption exists, and it would be in vain to resort to 
any of the authoritative texts of that law for guidance as to how- 
such cases should be decided. Now 7 , returning to the facts of this 
particular case, the pre-emptive clause of the tcajib-ul-ars whether 
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regarded as stating a custom or formulating the terms of a compact, must 
be interpreted according to the well recognized rules of interpretation, and 
among them I take it that one of the most important rules is that when 
technical terms are employed they are to be understood in such technical 
sense. I have already quoted the pre-emptive clause of the wajib-ul-arz , 
and do not find in it any technical term of Hindu law ; but on the con- 
trary the right and possessor of that right are described in technical terms 
of the Muhammadan law of pre-emption. I hold therefore that even as 
a pure matter of interpretation the custom or contract which the clause 
indicates, necessarily ’implies that upon points in respect of which it 
makes no specific provision to the contrary, the analogies of the Muham- 
madan law of pre-emption were intended by the parties to be imported, and 
that therefore in this case the rule of that law should govern our decision. 

I might have ended my judgment here ; but since in the course of the 
argument much doubt and difficulty was raised over the contention that the 
pre-emptive clause of the ivajib-ul-arz was to be regarded as a contract for 
sale creating an obligation annexed to ownership of land such as those con- 
templated by the second para-[277] graph of s. 40 of the Transfer of Property 
Act (IY of 1882) read with the illustration to that section, I do not wish to 
end my judgment without dealing with this part of the argument. It was 
argued that the pre-emptive clause of the wajib-ul-arz being a contract for 
sale, the defendant’s pre-emptive suit which resulted in the decree of 8th 
September, 1883, must be regarded as a decree for specific performance of a 
contract for sale, and that since the rule of equity requires that that which 
should have been done may be taken to have been done at the time when 
it should have been done, therefore the sale of his share by Radha 
Ballab on 4th January 1883, to Sri Ram and Chet Ram, plaintiffs res- 
pondents, instead of the defendant-appellant, must be taken to be the date 
on which the title of ownership of the pre-empted share vested in the 
defendant-appellant Deokinandan, entitling him by dint of such ownership 
to the profits of the vended share for the interval between the date of the 
sale, namely 4th January 1883, and the actual enforcement of the defen- 
dant-appellant’s pre-emptive decree by formal possession, namely, 1st 
December, 1883, the which profits ai*e the subject-matter of the present 
litigation. It was also suggested as an alternative argument that even if 
ownership did not vest in the pre-emptor Deokinandan, defendant, at the 
date of the sale to plaintiffs, he could claim the profits as the measure of 
the damages for the breach of the pre-emptive covenant in the wajib-ul-arz 
and recover such damages from the plaintiffs respondents, and therefore 

the present suit should have failed. 

Now, in order to deal with this hypothesis, it is in the first place 

necessary* to ascertain what a contract for sale is under our law, and in 
the next place to point out, for the sake of further clearness, that upon 
the hypothesis of this part of the argument, the pre-emptive clause of the 
wajib-ul-arz is to be taken as a contract for sale by Radha Ballab in 
favour of the defendant Deokinandan, who may analogically be called the 
would be purchaser, the sale of 4th January, 1883 by Radha Ballab to the 
plaintifl's-respondents Sri Ram and Chet Ram must be regarded as a 
breach of the contract for sale made by Radha Ballab with the defendant 
Deokinandan, and [278] it is far from being unimportant to bear in mind 
that the plaintifl’s-respondents were no parties to the contract, though they 
may be taken to have purchased with notice of the custom or covenant 
contained in the pre-emptive clause of the wajib-ul-arz . 

Viewing the case in this manner, the question arises, what is a. 
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contract for sal© as distinguished from an actual sale ? The answer is well 
furnished by the excellent definitions contained in s. 54 of the Transfer of 
Property Act (IV of 1882), which definitions formulate what I understand 
to have always been the law of British India : — “ Sale is a transfer of 
ownership in exchange for a price paid or promised or part-paid and part- 
promised,” a definition which clearly shows that the contract is an executed 
contract transvesting ownership the moment such contract is completed. 

“ A contract for the sale of immoveable property is a contract that a 
sale of such property shall take place on terms settled between the parties.” 
A definition which clearly shows that the contract is executory as distin- 
guished from sale, which is an executed contract. And this excellent 
definition is followed by the significant enunciation of the rule that such 
a contract “ does not of itself create any interest in or charge on suck 
property . ” 

In a recent case I pointed out that this distinction is well founded in 
jurisprudence, and what I wish to do now is to show that even in the 
English Courts of equity, where peculiarly technical distinctions exist 
between what are known as legal estates as distinguished from equitable 
estates, a contract for sale does not per se and before the actual conveyance 
by sale invest the obligee of such contract, namely, the would-be purcha- 
ser, with ownership of the property in respect of which he has entered 
into the contract for sale. In the next place I will show that in India 
the doctrine of legal estates as distinguishable from equitable estates has 
never been recognized as relating to conveyances among Hindus and 
Muhammadans in the mufassil. 

Now dealing first with the exact doctrine of the Courts of equity in 
England on this point, I do not think anything is to he gained by multi- 
plying authorities, and I do not think X can do better than [279] quote a 
passage from the judgment of Sir Thomas Plumer, M. R., in ll'a// v. 
Bright (1) which was considered and approved by the House of Lords in 
Shaw v. Poster (2). Referring to the English doctrine of equity that the 
vendor of a contract for sale becomes a trustee for the vendee, the Master 
of the Rolls went on to say : — 

The vendor is therefore not a mere trustee : he is in progress 
towards it, and finally becomes such when the money is paid, and when 
he is bound to convey. In the meantime he is not bound to convey; there 
are many uncertain events to happen before it will be known whether 
he will ever have to convey, and lie retains for certain purposes his old 
dominion over the estate. There are these essential distinctions between 
a mere trustee and one who is made a trustee constructively by having 
entered into a contract to sell, and it would, therefore, be going too far to 
say that they are alike in all respects. The principle that the agreement 
is to be considered as performed, which is a fiction of equity, must not he 
pursued to all its practical consequences. It is sufficient to say that it 
governs the equitable estate without affecting the legal.” 

This passage was cited by Sir R. Palmer in his argument for the 
respondent in Shaw v. Poster (2), and the report shows (p. 380) that the 
rule thus laid down was regarded by Lord Cairns as the same as that laid 
down by Lord Justice Turner in Shenan v. Shaksfn\ir (3). and Lord 
Chancellor Hathorley in delivering his judgment in the House of Lords, 
referring to the passage which I have quoted from the judgment of Plumer, 
M. R., went on to say : — 
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What was meant to be said by him in that case, and by me in the 
present, is this, that you must always take that coupled with this remark: 
that as regards the contract itself, which by a fiction of equity, as Sir 
Thomas Plumer calls it (for the words are his, and not mine), is consi- 
dered to be complete when it ought to be complete you must not so use the 
words as to do away with the true intent of that fiction of equity, which 
supposes the money to be paid away with one hand and the estate to be con- 
veyed away with [280] the other. In other words, you must not use that 
doctrine as a means of impeding the completion of the purchase.” 

The dictum of Plumer, M.R., in Wall v. Bright (1), and the manner in 
which that dictum was dealt with by the House of Lords in Shaio v. 
Foster (2) was the subject of much instructive consideration and almost 
criticism by Jessel, M B., in Lysaghtv. Edwards (3), but it would be leng- 
thening this judgment unnecessarily if I said anything more than saying 
that the principles upon which the judgment of Jessel, M. R., proceed- 
ed were essentially based upon the English doctrine of real property 
which draws a distinction between what are called legal estates as distin- 
guishable from equitable estates, with reference to the period of the trans- 
vesting of ownership by a contract for sale as distinguished from an actual 
conveyance by sale. All I need add is that notwithstanding this distinc- 
tion, which is unknown to the Indian law (beyond the enforceability of a 
contract for sale against an actual purchaser with notice of the antecedent 
contract for sale such as s. 40 of the Transfer of Property Act (IV of 1882) 
contemplates), Jessel, M. R., referring to the vendor in a contract for sale, 
went on to say : — 

“ He is not entitled to treat the estate as his own. If he wilfully 
damages or injures it, he is liable to the purchaser, and more than that, 
he is liable if he does not take reasonable care of it. So far he is treated 
in all respects as a trustee, subject of course to his right to being paid 
the purchase money and his right to enforce his security against the estate. 
With those exceptions, and his right to rents till the day for completion , he 
appears to me to have no other rights.” 

Now supposing for a moment that the English law as to equitable 
estates as distinguished from legal estates was to be applied to pie-emptive 
clauses of the wajib-ul-arz two things occur to me as a necessary consequ- 
ence of such a supposition. The first is that the moment such a clause is 
duly entered in the waj ib-ul-arz no co-[28l]sharer of a village can fell his 
trees or do any other act of ownership derogatory to the estate under the 
hypothesis started in the course of the argument, because by doing so he 
might be reducing the value of the estate which he has alieady contiacted 
to "sell to him who may or may not claim pre-emption under the pre- 
emptive clause of the wajib-ul-arz. The next matter which I wish to 
point out is that even under the English law relating to equitable estates 
depending much upon the doctrines of specific performance of contracts 
for sale, Jessel, M.R., took care in the judgment from which I have quot- 
ed and in the words which I have emphasized to point out that among 
the exceptions to which even the fiction of the English Courts of equity 
as to equitable estates was subject, was the exception that until the 
conveyance of sale is actually completed the holder of an obligation to a 
contract for sale is not entitled to the rents, but the vendor who entered 
into such a contract for sale. 

I think it is needless to multiply authorities to maintain the pro- 
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position that even under the English law of specific performance of the 
contract for sale, and in the absence of specific covenants in the contract 
itself to the contrary, and before actual payment of the price, the Courts 
of equity in England will Dot enforce such a contract in such a manner 
as to deprive the vendor, namely the obligor of a contract for sale, of the 
rents and profits of the estate during the interval between the contract for 
sale, and the actual performance of that contract whether by actual con- 
veyance by sale or by decree of Court which enforces such performance. 
Whatever the practice or rules of procedure may be in the English Courts 
of equity, one thing is certain, that the manner in which such decrees 
should be enforced here is clearly prescribed in s. 260 of the Code of Civil 
Procedure (Act XIV of 1882) which I find it impossible to read in any 
sense inconsistent with s. 214 of the same enactment, which deals with 
decrees passed in suits to enforce the right of pre-emption in particular. 

Then comes another point in this part of the case, and in considering 
it, I have asked myself the question : Does the law of British India 
recognize any distinction between equitable estates [282] and legal 
estates as understood in the English law in cases of the contract for sale 
and the rules of specific performance of such contract, when in breach of 
such a contract a third party has acquired an interest in the property 
whether by mortgage or by actual sale ? My answer to the question is 
an emphatic negative, subject of course to the rule of justice, equity and 
good conscience upon which the second paragraph of s. 40 of the Transfer 
of Property Act (IV of 1882) is founded. And even in respect of that 
clause I hold, and I believe consistently with the principles of the Specific 
Relief Act (I of 1877) that when a contract for sale is made ownership of 
the property to which such contract relates is not transferred to the obligee 
of such a contract before the actual completion of the sale and more 
especially in cases where he has not already paid the price. 

This would lead me to the citation of Indian authorities (including 
some of the rulings of the Lords of the Privy Council in appeals from 
British India) ; but before I do so I think it is as well to finish what I 
have been saying as to the doctrines of equity in Courts in England on the 
subject of the estate which the obligee of a contract for sale acquires under 
such a contract. I will quote from a text book of authority. Dart on 
Vendors and Purchasers, and the 5th edition of that work at page 246 
contains the following : — 

“It is sometimes stated, in general terms, that by the contract, the 
purchaser becomes, in equity, the owner of the property : but ‘ this rule 
applies only as between the parties to the contract , and cannot be extended 
so as to affect the interests of others. If it could, a contract for the pur- 
chase of an equitable estate would be equivalent to a conveyance of it. 
Before the contract is carried into effect, the purchaser cannot, against 
a stranger to the contract , enforce equities attaching to the property' 
— per Lord Cottenham, in Tasker v. Small , 3 M. and C. 70 ; and see Wall 
v. Bright , 1 Jac. & W. 501 — nor, scmble . can he as against the vendor 
enforce such equities, without at the same time praying or offering specific 
performance of the contract itself. — Fox v. Piirsscll \ 3 Sma. & G. 242. " 

[283] Then as to the crops and profits pending the completion of the 
actual sale, the same authority lays down the following as the law and 
equity as administered in England, as to the rights and obligations arising 
out of the contraot for sale : — 

Up to the time fixed for completion, the vendor is, in the absence of 
special stipulation, entitled to the crops, or other ordinary profits of the 
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land. He would not however, it is conceived, be entitled to take crops 
in an immature state, or otherwise than in due course of husbandry. 
After the time fixed for completion , and pending negotiation, he may, it 
appears, in due course of husbandry, cut coppice or get in crops, but 
the net profits will belong to the purchaser. Where the contract was for 
the purchase of an estate, including the growing crops, to be completed 
and possession given on the 24th June, and the time was extended by 
consent till the 29th September, and the vendor in the interval sold the 
crops, the purchaser was held entitled, in equity, only to the crops 
growing at the time of the actual completion , and was left to his remedy 
(if any) at law for the recovery of the produce of the crops.” 

Now, even if the pre-emptive clause of the wajib-ul-arz, of which I 
have quoted the ipsissima verba at the outset, were to be regarded as a 
contract for sale, and even if I could hold that it was governed by the 
doctrine of the English Courts of equity as to equitable estates, I could 
not hold that with reference to the terms of the pre-emptive clause itself, 
time was of the essence of the contract, or that it created any specific 
rights depending upon the fixation of the date of the transfer, in favour of 
the defendant respondent Deokinandan, any more than in favour of any 
other existent or non-existent co-sharer of the village who under the 
general pre-emptive clause might in future be entitled to the right of pre- 
emption. And I take it that in such a state of things the Courts of equity 
in England, in view of the circumstance that neither the actual would-be- 
purchaser (that is, a possible pre-emptor) w 7 as mentioned in the covenant 
contained in the pre-emptive clause of the wajib-ul-arz , nor the so-called 
contract for [284] sale specified any specific period when such contract 
was to be completed by actual sale, in view also of the circumstance that 
the so-called contract for sale might have been enforced not only by 
Deokinandan, defendant-respondent, but also by other co-sharers of the 
village, by rival pre-emptive suits, would never hold that even the equitable 
estate of ownership vested in the defendant Deokinandan (pre-emptor) at 
the time when the pre-emptive clause of the wajib-ul-arz was framed and 
duly entered in that document. Nor can I hold upon the same supposi- 
tion, that those Courts would award profits of the estate to the defendant- 
respondent Deokinandan (pre-emptor), for the period intervening between 
the date of the covenant in the pre-emptive clause of the iua]ib-ul-arz (taking 
under the hypothesis such clause to be a contract for sale) and the date 
when he actually enforced the covenant by oaying up the price and acquir- 
ing possession under his pre-emptive decree. I have dwelt upon this 
matter at such length because the rule of equity in such cases was seriously 
doubted in the course of the argument, and also because it would be 
an unsound proposition to lay down that covenants contained in the 
pre-emptive clause of a wajib-ul-arz in these Provinces are to be 
regarded as governed by the peculiarly technical notions of the English 
Courts of equity as to equitable estates, or that the rules of those Courts as 
to the specific performance of contracts for sale are to be applied in 
their integrity to pre-emptive clauses of the waj ib-ul-arz. I have said 
already more than once that the British Indian law recognises no such 
distinctions as those between equitable estates as distinguished from legal 
estates in England, for here the Courts take the actual date of a com- 
pleted sale as the date of the ownership of the property passing from the 
vendor and transvesting in the vendee, entitling the latter to all the rights 
of ownership, including of course, the right to receive profits. 

Now, before citing the case-law upon the subject, I may call 
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attention to the principle upon which s. 85 of the Contract Act (IX of 
1872) is based, because in my opinion that principle is identical with 
the one on which the definition of the contract for sale [283] of 
immoveable property in s. 54 of the Transfer of Property Act (IV of 1882) 
is founded. And in this connection I think the best case to cite is 
Dhondiba Krishnaji Patel v. Ram Chandra Bhagwat (1) where Westropp, 
C.J., dealing with the case before him, does not appear even to have 
doubted that under the Indian law the transvesting of ownership does not 
take place by the mere fact of a contract for sale, for that learned Judge 
after referring to s. 85 of the Indian Contract Act (IX of 1872) goes on 
to say : — 

“ In the mufassil of this Presidency, where there has been a contract 
for sale of immoveable property and a suit by the vendee for specific per- 
formance of it, the decree for the specific performance of the contract 
(coupled with the payment of the purchase-money) pass and have been 
treated, so long as we can recollect, as sufficiently passing, i.e., transfer- 
ring the ownership to the vendee, and entitle him to the possession of 
the property.” 

Now, as to this case, I do not think it is necessary for me to say 
anything as to how far I am prepared to accept that ruling notwithstand- 
ing the provisions of ss. 260, 261 and 262 of the Code of Civil Procedure (Act 
XIV of 1882) which apparently did not govern the case before the learned 
Chief Justice of Bombay, and I think it is enough to say that the case is 
a good authority for showing that the execution of a contract for sale is 
not a transvestive fact by itself in the sense of passing ownership from the 
obligor to the obligee of such a contract for sale, until such contract has 
taken effect either by actual conveyance by sale or under a decree of Court 
to that effect. And I think I may say in passing, that this is consistent 
with the doctrine of the Muhammadan law of pre-emption as to the in- 
vestiture of the ownership in the pre-emptor of the pre-empted property, 
and the period at which such investiture of ownership is to be deemed as 
to have actually taken place. And I think I may further point out that 
under both the views of the aspects of the case, it is important, as Wes- 
tropp, C. J., pointed out, that the actual payment of purchase-mooey was 
a matter of no insignificance. 

[286] But there are cases of higher authority to show that a contract 
for sale, that is an agreement to transfer by sale, any property to any person 
or persons, is a merely executory contract, and does not operate as a sale 
i u pracsenti% The Lords of the Brivy Council had to deal with this Ques- 
tion in Rajah Sahib Perhlad Sein v. Maharajah Rajender Kishore Singh (2) 
and the connected case against Bahoo Budhoo Singh (vide p. 305) where, 
after stating that the Sadar Court had held that “ a complete title to the 
lands passed to the Rajah by virtue of the bill of sale on its execution, and 
(by a supposed application of the doctrines of English Courts of equity) that 
the vendor in possession of the lands was to be treated as having only a 
lien for the unpaid balance of the purchase-money, and was to be held 
accountable as a mortgagee in possession for the rents and profits,” their 
Lordships, after doubting whether such doctrines were applicable to 
a transaction of this nature between Hindus or between a Hindu 
or a Mussulman, went on to say (vide pp. 306-7), “ It is not easy to see 
what principle of an English Court of equity, supposing such to be pro- 
perlv applicable to the case, would suppo rt the conclusions to which the 
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Judges of the Sadar Court have come upon the facts before them. Their 
business was to decide the rights of the parties under the particular con- 
tract, and upon the facts found by the Courts below, according to equity 
and good conscience. They seem to have ruled that the effect of the execu- 
tion of a bill of sale by a Hindu vendor is, to use the phraseology of English 
law, to pass an estate irrespectively of actual delivery of possession; giving 
to the instrument the effect of a conveyance operating by the Statute of 
Uses. Whether such a conclusion would be warranted in any case is, 
in their Lordships’ opinion, very questionable. ” 

Now, the principle thus laid down by their Lordships was approved 
by them again in Ranee Bhobosoondree Dasseahv. Issurchunder Dutt (1), 
where repeating their observations in the earlier case they said — 

“ The bill of sale in such a case can only be evidence of a contract to 
be performed infuturo and upon the happening of a contingency, [287] 
of which the purchaser may claim specific performance if he comes into 
Court showing that he has himself done all that he was bound todo.’ - 

I regard the two Privy Council rulings which I have cited, as distinct 
authority for holding, that at least in India, if not also in England, a con- 
tract for sale such as the covenant contained in the pre-emptive clause of 
the wajib-ul-arz in this case may possibly be taken to be, the investiture 
of ownership with its necessary legal incident of the right to receive profit 
does not take place till an actual conveyance by sale is made, or the decree 
of Court has been obtained awarding specific performance of the contract 
for sale under the law governing such matters. Before going any further 
I think I may say that the interpretation which I have thus placed 
upon the Privy Council rulings is consistent with the interpretation placed 
upon those rulings by Couch, C.J., in Tara Soonduree Chowdhrain v. The 
Court of Wards (2) where it was held that an agreement to sell did not by 
itself operate as a present transfer of the property, and that upon the 
ground of such a transfer no suit of the nature of an action in ejectment 
could be maintained by the obligee of such a contract for sale, as against 
a person in possession. Yet, in the course of the argument in this case, 
it was seriously suggested that because this covenant contained in the pre- 
emptive clause of the wajib-ul-arz must be taken as a contract for sale, 
therefore upon the date when such covenant was entered in the wajih-ul- 
arz the defendant, Deokinandan along with some others, acquired the same 
rights as those which belong to the obligee of a contract for sale as under- 
stood in the English Courts of equity, thus conveying upon that hypo- 
thesis to the defendant-appellant Deokinandan rights similar to those 
which belong to the obligee of a contract for sale under the peculiarly 
technical notions of the English Courts of equity as to equitable estates 
vesting in a transferee before the actual conveyance is completed. 

I think I have said enough to show, that such cannot be the case, 
either under the English rules of Equity Courts or under our [288] law, 
as to the transvesting of the title of ownership, including of course the 

question as to the right to profits. 

But barring the matters of legal principles as to which I have express- 
ed mv opinion, perhaps the most important point is for us to see what 
actually occurred in this case with reference to the enforcement of the right 
of ore-eruption under the pre-emptive clause of the wajib-ul-arz. I have 
already pointed out that that clause used technical terms of the Muhara- 
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madan law of pre-emption for creating or recognizing the right which that 
clause intended to provide for. I have also said enough to show that in my 
opinion that clause must not be read obliviously of the terms of the 
Muhammadan law of pre-emption which it employs ; and I now proceed to 
show that the defendant Deokinandan himself understood the clause in that 
sense when he instituted his suit against the plaintiffs-respondehts result- 
ing in the decree of 8th September 1883, under which he obtained formal 
possession as pre-emptor on the 1st December, 1883. 

The suit which so terminated was not a suit framed so as to render 
it a suit for specific performance of a contract for sale as understood 
either in the English Courts of equity or understood by our own Courts. 
Nor, therefore, would the rules for specific performance of contracts for 
sale, whether as recognized in the Courts of equity in England or as 
recognized by our law in ss. 260, 261 and 262 of the Civil Procedure 
Code, apply to such a case except by careful analogy. The suit as framed 
and as understood all along by both the parties was an ordinary suit for 
pre-emption, and it was so dealt with by the Court which decided it by 
its decree of 8th September 1883. That decree imports nothing from the 
technical notions of the English equity Courts as to the specific perfor- 
mance of contract for sale, or as to the vesting of equitable estates, but is a 
decree simply framed, as it should have been, under s. 214 of the Code of 
Civil Procedure. The decree is to the effect that the plaintiff pre-emptor, 
(namely the defendant-appellant Deokinandan) was to obtain possession 
of the pre-emptive property on payment of a certain sum of money into 
Court and that on his failure, [289J his suit for pre-emption would 
stand dismissed with costs. The decree, in keeping with the terms of 
the pre-emptive clause in the wajib-ul-arz , was totally silent as to the 
profits of the estate conveyed by Radlia Ballab to Sri Ram and Chet 
Ram, plaintiff s-respondents, on the 10th January 1883, for the Deriod 
intervening between the date of the sale and the actual enforcement 
of pre-emption by any pre-emptor, including the defendant-apoellant 
Deokinandan, under a decree of Court. The decree said nothing ‘as to 
such profits being regarded as damages recoverable by the pre-emptor for 
breach of the covenant contained in the pre-emptive clause of the ivajih- 
ul-arz , nor did it say that in any case such a decree could ever be made 
in a pre-emptive suit such as the one which terminated in favour o f 
Deokinandan defendant-appellant by the decree of 8th of September 

Now, I hold that in determining the questions which arise in this 
case, even if we avoided the real points of importance which arise out of 
the argument before the iull Bench, we are bound in this case to abide 
by the terms of the decree of 8th September 1883, in favour of Deoki- 
nanrian, defendant-appellant. No matter whether the decree such as that- 
whic i might or might not upon terms of the pre-emptive clause of the 
wajtb-ul-are have been made, an order that the profits of the pre-empted 
estate between the date of the sale by Radha Ballab to the L JaintiflV 
respondents (t 4th January, 1883) and the date when the defendant- 
appellant obtained possession under his pre-emptive decree of Sth 
Septembei, 1883, is absent, as it should have been. The decree whether 
rightly or wrongly dealt with that litigation no/ as a suit, for specific 
performance of a contract to sell, but as a pre-emptive suit, and the d^r^ 
is in my opinion final for purposes of determining the rights of the parties 
to this litigation for that decree was a civil Court’s decree ami dealt 
with the rights of the parties as to the sale of 4th January 1883, in respect 
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of which the pre-emptive right was claimed by the defendant-appellant 
Deokinandan. 

I hold that that decree did not award the profits of the estate sold so 
as to enable the pre-emptor Deokinandan defendant-appellant [ 290 ] 
to claim them as his own for the period between the sale to the plaintiffs- 
respondents and the defendant’s enforcement of his pre-emptive decree by 
payment of the price and obtaining possession, which did not take place till 
the 1st of December 1883. For these reasons, which I am sorry have 
taken up so much time to explain, I hold that to this case «the principles 
enunciated by me in Deodat v. Ramautar (l) apply, and that the rule of 
decision should be the same as that adopted by Roberts and Turner, JJ., in 
Buldeo Pershad v. Mokun (2) to which I have already referred as a case 
on all fours with the present case. It follows as a natural corollary that, 
with much respect, I am unable to accept the rule laid down by my brethren 
Straight and Tyrrell in the case of Ajudhia v. Baldeo Singh (3), which has 
indeed been the cause of this case being referred to the Full Bench. 

Since the effect of the learned Chief Justice’s order of the 3rd January 
1888 is to refer the whole case to the Full Bench, my opinion is, that the 
order of the learned Judge of the lower appellate Court should be upheld, 
and that this appeal be dismissed ; the costs to abide the result. 

Appeal dismissed. 
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PRIVY COUNCIL. 

Present : 

Lords Watson , Hobhouse and Morris , Sir B. Peacock and Sir R. Couch. 
[On appeal from the High Court for the North-Western Provinces .] 


Hayat-un-Nissa and others ( Plaintiffs ) v. Muhammad Ali 
KHAN ( Defendant ). [22nd, 23rd, and 24th January and 8th February 

1890.] 

Inheritance by Muhammadan law— Sunni and Shia rules of descent— Evidence 

as to deceased having been a Sunni. 

A Muhammadan widow, who by birth was a sunni, but whose deceased husband 
had been a Sbia, had during her married life conformed outwardly to bis religion. 
The Sunni and Shia rules of inheritance differing. her true heirs could only be 
ascertained by determining to which of these sects the deceased belonged at the 

time of her death. 

[2911 The evidence relating to the period after her husband’s death led to the 
conclusion that throughout her widowhood she was a Sunni, having returned to 
the religion of her youth when freed from the necessities of her position as the 

wife of a Shia. 


[R., 12 A. 229 (231).] 

Appear from a decree (27th November, 1884) of the High Court, 
reversing a decree (4th December 1882) of the Subordinate Judge of 

Moiadabadj^ Q f w hich this appeal arose was brought by the appellants 

against the respondent to obtain a declaratory decree that they were entitled, 
by the Imamia, or Shia, law to the estate of Wazir-un-nissa, who died in 
1881 It was not disputed by the defendant t hat the plaintiffs were 

(3) 7 A. 674. 


(1) 8 A. 502. 


(2 1 N.W.P H.C.R. 1866, Rev. Ap. p. 30. 
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related to the deceased in the degree alleged by them and that, had Wazir- 
un-nissa been a Shia at her death, they would have been her next heirs, 
the Imamia, or Shia, law ordaining a succession different from that which 
prevailed among Sunnis. 

The High Court, reversing the finding of the first Court, decided that COUNGID. 

Wazir-un-nissa, when she died, was a Sunni. And the principal question 

on this appeal was whether the deceased at the time of her death was a ” 299 

Shia or a Sunni, points as to the admissibility of evidence being also invol- (P-0j = 
ved. No question now remained as to a will, alleged by the plaint to have 17 
been made by the deceased, the first Court having found that it was not® ® ap * 
a genuine document, and that finding not having been appealed. 

Karamat Ali, the common ancestor of the parties, had two sons, the 
younger of whom was the grandfather of Saiyid Muhammad Ali Khan, the 
defendant in this suit, who had obtained possession of the estate of Wazir- 
un-nissa, the granddaughter of the eldev of Karamat’s two sons. The right 
of Muhammad Ali to the inheritance, clear enough by Sunni law, was 
disputed by the daughters of the maternal uncle of Wazir-un-nissa, on the 
ground that the latter having belonged to the Shia sect, the Imamia law, 

.which gave it to them, as nearer of kin to the deceased, was applicable. 

The plaint alleged : — “Wazir-un-nissa, the parties and their fami- 
lies, have always professed the Shia religion, and therefore, according 
[292] to the Muhammadan law, the plaintiffs alone are entitled to the 
whole estate." 

This was denied by the defendant, Muhammad Ali Khan, who 
alleged that in her family “ the estate of a deceased member has, since 
old times, been divided according to the law prevailing among Sunnis ; and 
all the questions relating to the partition of the estate are settled 
according to the tenets of the latter." 

The Subordinate Judge of Moradabad found that W r azir-un-nissa was 
a Shia ; that the plaintiffs were the daughters of her maternal uncle ; and 
that the whole estate was their inheritance, to no share of which was the 
defendant entitled. 


On the defendant’s appeal to the High Court, a Division Bench 
(PETHERAM C.J., and Mahmood, J.) reversed that decision. They held 
that the law to be applied here was that of the widow at the time of her 
death ; that law was the Sunni law, and therefore the defendant was 
entitled to succeed. 

In reference to an argument in favour of the plaintiffs, attempted to 

be made out of the use of the word “ parties " in section 24 of the Bengal 

Civil Courts Act (VI of 1871), the Chief Justice said— “ This argument, 

against the devolution of property in favour of defendant, is based on the 

section of the Act which provides that the law of the ‘parties’ is to be 

administered by the Court. But if this were held to mean the parties to 

the suit, and one were a Shia and the other a Sunni, it would follow that 

two laws would have to be administered. To my mind the meaning of 

the section is clearly that the devolution of the property is to be in accord- 

anoe with the law of the person leaving the property, without distinction 

being made between a case of intestacy and one in which a will may be 
in dispute." 

Mr. XZ). May ne, for the appellants, argued that the Shia law’ should be 
applied, because, upon the whole evidence, the High Court should have 
found as a fact that Wazir-un-nissa died a Shia. The High Court has 
been wrong m holding that the litigation carried on in 1805 indicated the 
application of Sunni law to the [293] parties, as distinguished from Shia 
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law. And that Court had failed to give proper effect to admissions made 
in 1864, which should have led to the belief that all the parties to the 
proceedings in that year, as well as Farzand, the common ancestor, were 
Shias. The High Court had also erred in admitting certain documentary 
COUNCIL, evidence, which, however, if admissible, had not shown that the family 

property devolved in any manner opposed to Shia law. Wazir-un-nissa’ s 
pilgrimage to Ajmir was commented on, and it was contended that neither 


Privy 


12 A. 290 


<P-C.) = 


17 I A 73— act> nor * 10r having consulted a pir, were inconsistent with her having 

' ~ been a Shia, the evidence in another part showing that she had maintained 

5 Sar P.tJ.J. ghia ceremonies. 

* Mr. R. V. Doyne and Mr. R. C. Saunders, for the respondent, argued 

that the judgment of the High Court had correctly maintained the devolu- 
tion of the property of the deceased in accordance with Sunni law. On 
the evidence, the deceased was a member of the Sunni sect at the time of 
her death. 

Mr. J.D. Mayne replied. 

The following authorities and cases were referred to on both sides: — 

Hamilton's Hedaya, Prelim. Discourse, Bailie’s Digest of Muham- 
madan Law, Book VII, of faraiz, or inheritance. Raja Didar Hosein v. 
Rdni Zahuran Nissa (1), Mirza Kasim Alt v. Mirza Muhammad Hosein (2). 

Their Lordships' judgment was delivered by LORD Watson : — 

JUDGMENT. 


Lord Watson. — This suit relates to the immoveable estate of Wazir- 
un-nissa, a Muhammadan lady, who died childless and intestate on the 
26th October 1881. Her father, Ghulam Ali, died without male issue 
in the year 1838, leaving three widows, two of whom were childless. 
Besides the deceased, whose succession is now in dispute, Grhulam Ali 
had another daughter, Kulsum, married to Iradat Ali, there being one son 
of their marriage, who died in minority ; and eventually Iradat Ali became 
entitled, as heir of his minor son, to his wife’s share of her father s estate. 
After the [294] death of Kulsum, Iradat Ali became the husband of Asmat- 

un-nissa one of the parties to this appeal. 

The appellants, plaintiffs in the suit, are the female descendants of 
Basawan Ali, the maternal uncle of the deceased Wazir-un-nissa. The 
defendant in the suit, and respondent in this appeal, is Muhammad Ali 
Khan, a collateral relative of the deceased in the ascendant line. The 
common ancestor of the parties was Karamat Said, whose younger son 
was father of Daud Ali, the father of the respondent. The elder son of 
Karamat had two sons, Kasim, the father of Ghulam Ali already men- 
tioned, and Farzand, who died without issue. The appellants are Muham- 
madans, and so were Karamat and all his descendants, and the case must 
be decided according to the principles of Muhammadan law. But the 
rules of that law applicable respectively to Shia and Sunni succession are 
different, and, therefore, the true heirs of Wazir-un-nissa can only be 
discovered by first ascertaining to which of these rival sects the deceased 
belonged at the time of her death. The appellants allege that she was a 
Shia, the respondent that she was a Sunni. It is admitted, that according 
to the Shia rule, the appellants are her legal heirs ; and it is also matter 
of admission that, according to the Sunni rule, the respondent, being a 
paternal ascendant tracing his connection with the deceased through an 

(1) S. D. A., Sel. Ga. (ta30>. p. 29 = 2 M. I. A. 441. 

(2) S. D. A., 5 Sel. Ca. (1832), p. 213. 
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unbroken, line of males, is entitled to take her estate to the exclusion of 
the appellants, whose relation to her is through a female. Whether the 
deceased was, in point of fact, a Shia or a Sunni, is the single issue pre- 
sented for decision. 

Wazir-un-nissa was for many years the wife of Saiyid Hadji, a staunch 
member of the Shia sect, who died in the beginning of the year 1865. 
The case made by the appellants in their pleadings and evidence is to the 
effect that Karamat and all his descendants were Shias ; that Wazir-un- 
nissa was the daughter of a Shia, and brought up as a Shia; that she 
married a husband of her own sect, and ever after his death continued to ' 
adhere to the faith and to practise the ceremonies of that sect. On the 
other hand, the case presented in the respondent’s evidence is that Grbulam 
Ali and his E295] daughter Wazir-un-nissa were Sunnis; that she was 
under the necessity of suppressing her true faith during the subsistence 
of her marriage, and of conforming outwardly to that of her husband ; 
and that on his decease, she resumed observance of the rites peculiar to 
the Sunni sect, and lived and died a member of it. 

Upon all points material to the issue thus raised, with one or two 
exceptions, the oral evidence adduced by the parties is in direct conflict. 
There is evidence of a more reliable character, which may be used to test 
the value of the oral testimony, but even that evidence is not wholly 
consistent. The onus of proving that the deceased was a Shia rests in 
the first instance with the appellants, because they are seeking to eject 
the respondent, who is in possession and has been duly registered as owner 
in the books of the revenue authorities. The Subordinate Judge gave 
decree for the appellants in terms of their plaint, but his decision was 
reversed on appeal by the High Court, consisting of Chief Justice Petheram 
and Mr. Justice Mahmood, who dismissed the suit with costs. In his 
elaborate opinion the Subordinate Judge rests his judgment mainly 
on the evidence of the appellants’ witnesses. He refers by name to two 
of these, whom he describes as respectable and literate men, viz., Mirza 
Abid Ali Beg, the Subordinate Judge of Mainpuri, and Maulvi Tafazzul 
Husain, the Pesh Imaum of the Shias, by whom prayers are read to the 
congregation. There can be no reason to doubt that the learned Judge 
rightly describes the character of these witnesses, but the first of them 
does not state to which sect Wazir-un-Dissa belonged ; and the second, 
although he was acquainted with her husband, did not know Wazir-un- 
nissa, and his belief that she was a Shia was derived from "women of his 
brotherhood." On the other hand, the learned Judges of the High Court 
placed little reliance upon the statements of witnesses to the effect that 
the deoeased was a Shia or a Sunni, being of opinion that certain facts, as 
to which there is no conflict of testimony, were suflicient. when taken in 
connection with the written evidence, to indicate that Wazir-un-nissa, 
although she appeared to be a Shia during her married life, was in reality 

[298] The oral evidenoe is not only contradictory but vague, and it 
is obvious that the bulk of the witnesses speak with little knowledge or 
from hearsay. But one part of it which is not open to that observation, 
is unquestionably favourable to the respondent’s case. It shows that, 
a ter her husband s death, Wazir-un-nissa made a journey to Ajrnere in 

°f“ !® r k 2 v,8lk a Sunni shrine, in the company of a * pir, * or spiritual guide 
of the Sunni sect, whose office and its functions are unknown among the 
Smas. It also shows that on her way to Ajrnere the deoeased partook of 
the holy meals, which are intended for Sunnis, in the house of the pir. 
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These facts were hardly disputed in the argument addressed to us for the 
appellants ; but the Subordinate Judge, who is conversant with the reli- 
gious customs of both sects, disposes of them by the observation that 
‘ thousands of Hindus and Muhammadans, both Sbias and Sunnis, especi- 
ally women who are not acquainted with their religion, visit the 
shrine without changing their creed. ’* The learned Judge makes 
no reference to the length of the pilgrimage, or to the companion- 
ship in which it was made. Mr. Justice Mahmood, who has no less 
knowledge of Muhammadan sects, says that the fact of the deceased 
having availed herself of the pious services of a pir implies a state of 
things which has no existence among the Shias, and that “ it may safely 
be asserted that, if Wazir-un-nissa had been a Shia, she would have never 
gone to Ajmere as she did.” The opinions thus expressed by the learned 
Judges are not necessarily inconsistent. According to that of the Subordi- 
nate Judge, the deceased, being a Shia, might very well have visited 
the Ajmere shrine if she was a woman unacquainted with the distinctive 
tenets of her sect ; but he deos not go so far as to say that she 
would, even in that case, have resorted to the ministrations of a Sunni 
pir. In any aspect of them, the facts create an inference adverse to the 
appellants. The most favourable inference of which they are susceptible 
is, that Wazir-un-nissa, after her husband’s death, did that which 
would naturally be expected of a devout Suoni; but that she might possibly 
have acted as she did, if she was an ignorant professor of Shia princi- 
ples. On the other hand, if the opinion [297] of Mr. Justice Mabmood 
be taken as correct upon this point (and there is nothing in the opinion 
of the Subordinate Judge which necessarily controverts it), these facts 
show that at the time of her pilgrimage Wazir-un-nissa professed her 
adherence to the Sunni faith. There is also oral evidence, not so clear 
or reliable as that which relates to the Ajmere pilgrimage, but tending in 
the same direction, to the effect that the deceased, during her widowhood, 
regularly observed the eleventh day of each month, and held Maulud 
Sharif meetings in her house, these being admittedly Sunni rites. 

The facts proved, with respect to the religious observances of the 
deceased Wkzir-un-nissa after her husband s death, all support the 
conclusion that she was a Sunni at the time of her own decease. It is, 
however, possible that these circumstances might be explained away, and, 
at all events, the evidence in support of some of them, which is not 
without contradiction, would be materially weakened if it were established 
that her father was a Shia, in which case there would be a very strong 
presumption that she was educated in his faith and continued in it until 
her marriage. That fact, if proved, might ca3t upon the respondent the 
onus of showing that on the dissolution of her marriage, she left the Shia 
and joined the Sunni sect. It is therefore necessary to refer to the period 
antecedent to her widowhood, and to the evidence with bears upon it. 
The oral testimony as to the sect of her father, Ghulam Ali, is vague and 
directly conflicting ; and the written evidence, which is not free from 
conflict, becomes the only reliable test of the truth of the statements 
made bv witnesses on the one side or the other. 

Their Lordships do not attach much weight to the litigations in 1805 
and 1810 between Kasim, the paternal grandfather of Wazir-un-nissa, aod 
his brother, Farzand, with respect to the succession to their father. In 
the first of them Kasim founded on a deed of gift from his father, which 
Farzand alleged to be invalid ; and the question of its validity was referred 
by the Sadar Judge to the kazi and the muftis of his Court, who returned an 
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opinion that the gift was bad. The judgment of the Court went in favour 
of Kasim, upon grounds which did not involve any question as to the 
validity ([298 J of the deed. In the second of them, which raised the same 
controversy, the Court merely repeated its former judgment. It is admit- 
ted that the opinion of the kazi and muftis was founded upon a principle 
peculiar to Sunni law, which denies effect to a gift of lands in which the 
shares of the donees are not specially defined. The respondent relies 
upon the terms of that opinion as evidencing the agreement of the parties 
to the suit that their father, Shah Ali, was a Sunni. But it must be kept 
m view that, at the date of these proceedings, the only course of succession 
recognised by the Native Courts was that of the Sunnis, which had been 
the general law of the country from the time when it first came under 
Muhammadan rule; and it is by no means certain that the Sadar Court, 
or litigants before it, always paid regard to, or understood their rights under 
the Shia law. 

The observation just made does not apply to the state of the law in 
1838, when the estate of Ghulam Ali was divided. Long before that time 
the supremacy of Sunni law had disappeared, and it must have been 
generally known that the Shia rule governed the succession of Shias, and 
the Sunni rule that of Suunis. If Ghulam Ali was a Shia, his two childless 
widows had no right of inheritance, and were only entitled to maintenance 
from his estate. If he was a Sunni, then these widows were proper heirs, 
-entitled to a share of his estate along with his other representatives, who 
were the same according to the rule of either sect. That Ghulam Ali’s 
succession was treated by all parties interested as that of a Sunni, and that 
his childless widows received the shares which the Sunni law allots to 
them, appears to be established by the evidence. There is in process an 
attested copy of the official report made to the Collector of Revenue on 
the occasion of Ghulam Ali’s death, in which it is stated that these two 
widows, along with the two daughters of the deceased. Kulsum aad 
Wazir-un-nissa, and their mother, were his heirs-at-law. Vilayat Husarn, 
a witness for the appellants, states that “ Husaini Begam, wife of Ghulam 
Ali Khan, also received a twenty-fourth share out of her husband’s 
property ; other wives also received shares in the same proportion.” Now it 
L299J is significant that Husaini was one of the childless wives, and that 
one twenty-fourth is the exact proportion to which each of the three 
widows was entitled in terms of Sunni law. That each of the widows 
got that share of her husband’s estate is not contradicted, but two of 
the appellants’ witnesses allege that they did not inherit it, and that it 
was given them in compromise of their claim of dower under the Shia 
law. On the face of it the statement is improbable, and it is disproved 
by the written evidence. There is a sale deed, dated the 11th July 1877, 
by Kulsum, one of the childless widows, by which she made over to 
Shaikh Imam-ud-din her interest in property “ held conjointly with Saiyid 
Iradat Ah Abid All and Musammat Wazir-un-nissa, rou<ifi holders, of 
which the 24th share belongs to me, as inherited from my husband, and 
up to this moment I am in possession thereof.” That was followed 
in September 1877 by a pre-emption suit, at the instance of Iradat 
All, which he was entitled to bring, as in right of his minor son, on 
the ground that the interest sold by Kulsum oame to her by inheritance 
from her husband, Ghulam Ali. There would have been no pretext for 
such a claim, if Kulsum had acquired her share by purchase, and not by 
inbariuanoe. An ingenious argument was addressed to us by the appel- 
lant s counsel for the purpose of showing that the deed of sale and the 
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copy of plaint wore not duly filed, and were not proved to be genuine ; but 
both documents have been transmitted as part of the record in this appeal 
and were founded on, in the judgment of the High Court. Besides, the 
fact that such a suit was brought is elicited by the appellants themselves 
on cross-examination. In these circumstances it is impossible to reject 
the documents quantum valeant and it is obvious that, if the appellants 
meant to discredit them, Iradat Ali, who is husband of one of them 
ought to have been called as a witness. 

The fact that G-hulam Ali’s succession was, immediately after his 
decease, treated as that of a Sunni by all parties interested, who were also 
those most nearly connected with him by ties of blood or affinity, 
would be well nigh conclusive, if it stood alone, as to the sect of which 
he was a member : and, in the absence of other evidence, [300] would 
naturally lead to the conclusion that, before her marriage, Wazir-un-nissa 
was also a Sunni. But the appellants rely upon a judicial statement 
made on behalf of Wazir-un-nissa herself, in 1864, as evidencing the con- 
trary. In the beginning of that year Daud Ali, the respondent’s father, 
brought a suit for redemption of a mortgage granted by Farzand, his own 
cousin and paternal uncle of Ghulam Ali. In that suit Iradat Ali and the 
deceased Wazir-un-nissa intervened and claimed the right of reversion, on 
the ground that they, and not Daud Ali, were the legal heirs of the mort- 
gagor, under the rules of the Imamia, which is the Shia sect. The rights 
of the parties claiming the reversion did not depend upon their own 
religion, but upon that of Farzand, the mortgagor ; but in the written 
statement lodged for them it was broadly averred that not only Farzand, 
but ali the parties to the suit, belonged to the Imamia sect. In answer to 
that averment Daud Ali stated that “ although the parties belong to the 
Imamia sect, yet in the family of the parties the distribution of inheritance 
takes place according to the rules of the Sunni sect, and the same are still 
acted upon.” 

Had Daud Ali contented himself with the admission that Farzand 
was a Shia, his statement would have been sufficient for the purposes of 
the suit. But he does not dispute the allegation that the parties to the 
suit, including Wazir-un nissa, were Shias. If the assertion made by the 
interveners had been deliberately sanctioned by Wazir-un-nissa, it would 


prove her to be a Shia at the time when it was made, and might also 
suggest the inference that she had been brought up as a member of the 
Shia sect. But there is no evidence to show that Wazir-un-nissa personally 
authorized the statement which was made on her behalf. The probability 
is that it was made by Iradat Ali, either at his own hand and for his own 
purposes, or with authority of her husband. The latter was alive at the 
time, and she was, outwardly at least, conforming to his religion, which 
was undoubtedly that of a Shia. It has already been noticed that Iradat 
Ali must be taken to have admitted, in 1838, against the interest of his 
family, which was virtually his own [301] i nterest, that Ghulam Ali was 
a Sunni and that begets a presumption that his daughter was also a 
Sunni until the time of her marriage. In the absence of any explanation 
from Iradat Ali, it cannot be assumed that the statement made in 
1864 was meant to contradict that inference, or to go beyond the 
assertion that at the time when it was made Wazir-un-nissa was a Shia. 

In these circumstances, their Lordships have come to the conclusion 
that the evidence applicable to the period preceding the death of her bus- 
band tends, though not strongly, to the inference that, from her birth 
until her marriage, Wazir-UD-nissa was a Sunni. It is not matter of 
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dispute that, during the whole period of her married life, her outward acta 
and observances amounted to a profession of the Shia faith. What the 
just inference from these facts would have been, had she died on the same 
day as her husband, it is not necessary to consider. The evidence appli- 
cable to the period following the dissolution of her marriage appears to 
their Lordships to point strongly to the conclusion that, throughout her 
widowhood, she was a member of the Sunni sect, having returned to the 
religion of her youth, and discarded that which was temporarily imposed 
upon her by the necessities of her position as a Shia wife. They will 
accordingly humbly advise Her Majesty that the judgment of the High 
Court ought to be affirmed. The appellants must bear the costs of this 
appeal. , A%>peal dismissed. 


Solicitors for the appellants ; Messrs. Robinson and Turnbull. 
Solicitors for the respondent; Messrs. Bird and Moore . 


12 A. 301 (F B.) = 10 A.W.N. (1890) 131. 

FULL BENCH. 

Before Sir John Edge, Kt ., Chief Justice , Mr. Justice Straight, Mr. 
Justice Brodhurst, Mr. Justice Tyrrell and Mr. Justice Mahjnood. 


Muhammad Inayat Husain ( Plaintiff ) v. Muhammad Karamat* 

ULLah ( Defendant ). (T3th November, 1889.] 

Lambardar and co-sharer —Suit by recorded co-s'iarer for profits — Claim for profits not 
collected m consequence of defendant's negligence or misconduct—Jamabandi— 
E vidence— Burden of proof— Act XII o/ XQQl {N W.P. Rent Act>,&s.9d ( h ). *09— 
Act I of 1872 {Evidence Act), s. 106. ' 9 

la a suit under s. 93 (/i) of the N.W.P. Rent Act (XII of 1881), by a recorded 
ro«o-i areC ARam9b a lambardar for his recorded share of the profits of a mahal in 
[30 2 j which the plaintiff seeks to make the defeudant liable under s 209 not 
only for the profits which the latter has actually collected, but for those which 
through gross negligence or misoonducb he has omitted to colleot the burden of 
proving such negligence or misconduct rests in the first instance on the plaintiff 
No general rule can be laid down as to the quantum of evidence which the plaint- 
!ff in such a caso must give in order to shift the burden of proof on to the defend- 
ant. The mere production by the plaintiff of the jamabanii or rent-roll is not 
sufficient to cast upon the defendant the necessity of proving that there was no 

negligence or misoonduot in him. S. 106 of the Evidence Act (1 of 18721 does 
not apply to such a case. ' 

So held by the Pull Bench, Mahmood, J., dissenting. 

Mahmoo J > - J -« that the production of the jamabandi bv the 

hlndi °? Se K be J 8 b? ° la ' ms his 8haro of the profits according to the /uma- 

tbelambardar-defendant pleads that the actual collections fell short of 
the jamabandi. estahshed a , pr%ma facie presumption in favour of tbe plaintiff so 
“ * JS”", UpOQ the defendant, with reference to s. 106 of the Evi fence Act, the 

1 circumstances vhich rendered it impossible for him to collect 

the profits aooordidg to the iamabandi. 

CR., 4 O. O. I ] 

i i?*? Par !l ies f*° this suit wer « co-sharers, and the defendant was the 
lambardar collecting the rents of the patti. The plaintiff as the owner of an 

M 1 \iJ l ii rd T 1 8hare » of , the instituted this suit under s. 93 (/») of the 

N.W.P. Rent Act (XII of 1881), for the recovery of Rs. 457-7-0 &s his 
share of the profits for the years 1282 to 1291 Fasli. 

„ defendant pleaded (infer alia ) that the plaintiff s share of tbe 

profits for the years in question amounted to Rs. 48 G 6. 
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The Court of the first instance (Deputy Collector of Budaun) held 
that the plaintiff s share must be calculated according to the recorded 
rent-roll ; that the defendant had failed to prove the arrears of rent ; and 
that no attempt was made by the defendant to recover the arrears.” 
The Court further found that the plaintiff’s share of the profits amounted 
to Rs. 418-6-10, and to that extent decreed the claim. 

On appeal by the defendant, the lower appellate Court (District 
Judge of Shahjahanpur) held that 'the actual recoveries and not the gross 
rental of the estate must be made the basis of calculation of profits in 
view of the fact that the plaintiff has not discharged himself of the burden 
of proving that there was negligence or [303] dishonesty.” The Court, 
applying this principle, held that the plaintiff was entitled only to a sum 
of Rs. 197-11-4, and modified the decree of the Court of first instance 
accordingly. 

The plaintiff’ appealed to the High Court. 

Mr. Abdul Majid , for the appellant. 

Pandit Dishambhar Nath , for the respondent. 

Beodhurst and Mahmood, JJ. — Mr. Abdul Majid , on behalf of the 
appellant, contends that the lower appellate Court has wrongly cast the 
burden of proof as to the amount of rent on the plaintiff-appellant ; that 
it did not lie on the plaintiff to prove the gross negligence or misconduct 
of the lambardar in collecting rents ; and that in the present case, the 
lambardar having failed to explain why a portion of the rental was not 
realized, the decree of the first Court should have been allowed to stand. 
On the other hand, Pandit Bishambhar Nath , on behalf of the respondent, 
relies on a ruling of this Court in Dhanak Singh v. Chain Sukh (1) in 
which it was held that where a co-sharer claims a dividend on the full 
rental of the mahal, and the lambardar pleads in reply that the actual 
collection fell short of that rental, the burden of proof lies on the co-sharer 
to show that the deficient collection was attributable to the conduct of 
the lambardar, in the sense of s. 209 of the N.W.P. Rent Act, before he 
can succeed in getting a decree for a sum in excess of the actual collec- 
tions. There can be no doubt that this ruling supports the respondent’s 
case, but it is not altogether in accord with the principle of two other 
rulings of this Court — Sees Ram v. Chait R«m (2) and Inaiyat Husain v. 
Ghulam All (3), and the question is of sufficient importance to require 
consideration by a Pull Bench. The question which we would refer to 
the Full Bench is : — 

In a suit under s. 93 {h) of the Rent Act, in w r hich a co-sharer claims 
his share of the profits according to the rent-roll, and the defendant-lam - 
bardar pleads that the actual collections fell short of the rent-roll, on 
which party does the burden of proof lie in respect [3043 of gross negli- 
gence or misconduct within the meaning of s. 209 of the Rent Act ? 

With these observations we direct that the case be submitted to the 
learned Chief Justice for orders as to our referring this question to the 
whole Court. 

The point was accordingly referred to the Full Bench. 

The parties were represented as before. 

JUDGMENTS. 

Mahmood, J. — The facts of the case are stated in the order of 
reference, dated the 24th October 1887, passed by my brother Brodhurst 

(1) 8 A. 61. (2) N.W.P.H.C.R. 1867, p. 266. (3> N W.P.H.C.R. 1867, p. 276. 
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and myself, whereby the case was referred to the learned Chief Justice 
for orders as to whether it was or was not to be considered by the whole 
Court. The learned Chief Justice by his order of the 28th October 1887, 
directed that the case was to be heard by the whole Court, and it is in 
consequence of that order that the question which the order of reference 
involves has to be considered by this Bench. 

Now in making the order of reference, dated the 24th October 1887, 
my brother Brodhurst and I formulated the question in the following 
terms: — 

In a suit under 93 (/t) of the Rent Act, in which a co -sharer claims 
his share of the profits according to the rent-roll, and the defendant-lam- 
bardar pleads that the actual collections fell short of the rent-roll, on 
which party does the burden of proof lie in respect of gross negligence or 
misconduct within the meaning of s. 209 of the Rent Act ?” 

Now I understand this is the solitary question which has been refer- 
red to the Pull Bench, and that it is not the whole case but this solitary 
question. In the referring order, reference is made to certain previous 
rulings of this Court which necessitated the reference, and because the 
rulings as contained in the order do still in my mind create a doubt, I 
think I should state the exact reasons why the question was sufficiently 
important to be considered by the Full Bench. There is no difference of 
opinion that in connection with such cases the rules of the statute law as 
contained in the Rent [305j Act are to be borne in mind and that such 
rules must in great measure affect the question of the onus prolxi ndi which 
the question referred to the Full Bench involves. In my opinion a system 
under which such powers as the lambardar possesses in the part of Her 
Majesty’s territories called the North-Western Provinces, is governed not 
only by Act XJI of 1881 but also by the Revenue Act (XIX of 1873). and 
it is on this account that I would read Act XII of 1881 as replacing Act 
XVIII of 1873, in conjunction with the provisions of Act XIX of 1873 
which defines the revenue law applicable to these Provinces. 

I regard both these statutes to be in pari materia , and they must 
therefore be read together for the purposes of ascertaining the exact diffi- 
culty which arises over the matter of procedure such as that contained in 

the exact question which my brother Brodhurst and mvself referred in the 
order of 24th October 1887. 

It would be taking up the time of the Bench for me to say more than 

this, that in India there are only four recognised systems under which the 

collection of revenue is made by Government, which keeps the peace for 

the revenue which it collects, and that as a part and parcel of the revenue 

system the most important in the Presidency of Fort William in Bengal 

is the system of zamindari tenure which has been well recognized ever 

since the attainment of sovereign authority by the East India Company. 

as a system best calculated for the purpose of the collection of rent, the 

rent which is recovered from the tenant being utilized bv him who collects 

rb to pay the Government revenue which is due to the sovereign authority. 

This being so, the difficulty rests with the question, what is the position 

of a person such as the defendant in this case, Muhammad Karanmt- 

uUah, m suits of such a character as that which is now before us for 
consideration? 


I am of opinion that the authority of the lambardar, as it stauds 
undei the statute law m these Provinces, is so supreme that it might 
he almost partially to lower it to sav that ho is the agent for other 
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co-sharers of the village. The lambardar is one of the co-sharers of 
a village in which more zamindars than himself exists, and as such he 
[306] is not a person appointed as agent by his co-sharers, but a person 
who has been appointed by dint of the statute law itself and by dint of 
the authority exercised by the revenue officers who have appointed the 
lambardar as a person having authority practically to oust all exercise of 
minute details of the rights of ownership which might otherwise be 
exercised by any co-sharer of the village. When I use the word “ village” 
I mean the revenue unit or mahal, because under the ordinary zamindari 
system every mahal has a lambardar. There is enough in the Rent Act, 
especially in the sections which prevent a co- sharer from trying either to 
give a lease for any field or trying to recover any rent for any particular 
field from a tenant or even adopting any method for recovery of rent, to 
show that the lambardar is a creation of the statute, and as such holds 
powers which otherwise a corporation, such as an ordinary mahal or village 
consisting of more than one sharer, might practically have for the purpose 
of deciding whether such authority was or was not to be conferred upon 
any particular individual. 

Now this being so. the exact question before us is what my brother 
Brodhursb and I meant bv the use of the word “ rent-roll.” We meant 
th e jamabandi, and it is in this sense that the question was to be under- 
stood. In these cases when difficulties arise between co-sharers such as the 
lambardar, because he is one, and other co-sharers who are ousted from 
exercising some powers of ownership, it is for us, in dealing with the question 
of the amount of profits, to consider upon whom would rest the burden of 
proof. The ruling which mainly gave rise to this reference is Dhanak Singh 
v. Chain Snkh (1) and, so far as I am concerned in making the reference, I 
would only say that the rule therein laid down would have been accepted 
by me in toto if it did not go further than what I am going to adopt. 

Taking the matter now, the question stands thus : a co-sharer who 
is not the lambardar comes into Court with an allegation that accord- 
ing to the rent-roll of the village, namely, the jamabandi , in the pre- 
paration of which the defendant-lambardar has the greatest [307] share, 
the share of profits to which the plaintiff was entitled was, as in this case, 
much larger than what the larnbardar-defendant with the power as to the 
collection of rent and as to the adonting of the process of law, in fact 
realized. Neither in the present case nor in any other case of this 
character should I lay down a rule that the rent-roll is to be accepted as 
a piece of conclusive evidence in the sense of its not being capable of 
being controverted, or any rule which would attach to it a value greater 
than that which it would deserve as an official paper prepared under the 
rules of the zamindari law to which I have referred. 

In cases of this character it does, indeed, lie upon the plaintiff to 
show a prima facie case for the purpose of recovering more than what the 
lambardar as a recognized or authorized agent has collected from the 
tenants. The question referred to us is, whether such prima facie evi- 
dence is or is not sufficient when the rent-roll, of which, I repeat again, 
the lambardar has the greatest share in preparation, has been produced. 

I am of opinion that the production of the rent-roll coupled with the 
allegation such as that made in this case, is sufficient in itself to furnish 
prima facie evidence to put it uoon the defendant-lambardar to prove that 
the rent-roll could not be collected, because of certain circumstances 


(1) 8 A. 61. 
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which he may allege. There may even be oases in which the profits are 
even greater than those included in the rent-roll, namely, the jamabandi . 

I have been speaking of the jamabandi more than once as the rent-roll, 
and I will therefore only refer to the exact explanation of the term as 
contained at page 739 of the appendix to Field’s notes on the Law of 
Evidence f 4th edition). 

That being so, the question stands, how under the present state of the 
Rent law the question of onus probandi has to be decided. One thing is per- 
fectly clear from what X understaudof the revenue system in these Provinces, 
namely, the zamindari system, and it is that there should be a lambardar ; 
thac the lambardaris not necessarily appointed by the unanimous concur- 
rence of the co-sharers; that he is appointed by the revenue officer who is 
in charge of collecting GDvernmenb revenue and who is in charge of seeing 
that [308] every co-sharer must receive his due share of the profits ; and also 
that irrespective of the desire of the co sharers, the lambardar must be 
appointed by dint of the authority which requires the collection of Govern- 
ment revenue. It is because the lambardar does possess this as the basis 
of his authority that he has statutory functions to discharge, and it is 
because of these functions that he is a person most capable of giving in- 
formation as to what lay fallow ; whether or not any particular tenant 
died or absconded ; whether there were any special reasons why a canal or 
watercourse ceased to give water so as to induce the tenant to abscond ; or 
whether there had been any drought ; and other matters concerned with 
the non-collection of the amout due under the rent-roll. I am of opinion 
that this is the state of things which the zamindari law has necessitated, 
and that it is therefore necessary to refer to s. 106 of the Evidence Act 
(I of 1872) which says “when any fact is specially within the knowledge 
ofSany person, the burden of proving that fact is upon him.’* 

There is no doubt that in connection with matters such as those 
which have arisen in this case, the burden of proving that there were 
reasons for not collecting the rent-roll, that those reasons did not involve 
the possibility of being regarded as gross neglect or misconduct, and that 
therefore the rent-roll was not sufficiently collected to the proper amount 
mentioned therein, rests on him who has the best means of proving what 
he had to do. The case is very like the case of a plaintiff suing for 
redemption of mortgage upon the allegation that enough money had been 
realized from the mortgaged property for the purpose of paving off the 
mortgage by the defendant-mortgagee in possession. Upon whom is it to 
prove whether such money has been realized ? I think I am within the 
case-law when I say that the Privy Council have ruled that in such a 
case the burden of proof lies upon the mortgagee to furnish accounts, and 
that in the absence oi accounts the presumption is against the mortgagee 
for resisting the redemption. Now I wish to formulate the exact proposi- 

words h — 1 ^ d ° Wn U1 fchlsoase ’ and it is best expressed in the following 

[ 309 ] In a suit under olause s. 93 (h) of the Rent Act (Nil of 13S1) 
in which a oo-sharer claims his share of the profits according to the rent- 
roll and the defendant-lambardar pleads that the actual collections fell 

nhSnflff 6 r . Qnb ; r u oU * and s * at0s reasons for such non-collection, the 
plaintiff proving the rent-roll has produced enough evidence to furnish a 

fhTT/'T P r f. sumpfclon . ln favour of the plaintiff, so as to throw upon 

h - 6 r ! eoe8 ?! fe y of L Proving circumstances which rendered it 

rTnTroU ^ k ° ° oIleofc fche rents from tho tenants according to the 
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This statement of the rule which I lay down only modifies the rule 
in Dhanak Singh v. Chain Sukh (l) but is not in full discord with it. 
With these observations I would return the case to the Bench which 

made the reference. 

• 

STRAIGHT, J. — From the course the argument of this reference took 
at the hearing, it becomes unnecessary bo discuss the question of with 
which party rests the burden of proof in a suit of the kind mentioned in 
the referring order, for Mr. Abdul Majid , the learned counsel for the 
appellant-plaintiff, did not controvert the position that the onus was on 
his client in the first instance. The contention, however, was that the 
production and giving in evidence by his client of the jamabandi or 
recorded rent-roll was sufficient bo throw udod the defendant-lambardar 
the obligation of shewing that in respect of so much of the recorded rental 
as he had not collected he had not been guilty of “ gross negligence 
or misconduct ” within the meaning of s. 209 of the Rent Act. In support 
of this argument Mr. Abdul Majid maintained that the facts connected 
with the collections were specially within the knowledge of the defendant- 
lambardar, and he should therefore be required to give evidence of them. 
On the other side, Pandit Bishambhar Nath urged that according to all 
ordinary and well-recognised rules of evidence, a plaintiff who seeks to 
recover not only “ his share of the profits actually collected, but also a 
sum equal to the plaintiff’s share in the profits which, through gross 
negligence or misconduct the lambardar has omitted to collect,” 
[ 310 ] must give some proof of the gross negligence or misconduct beyond 
the mere production of the jamabandi , and he relied on a ruling of this 
Court in I. Jj. R., 8 All. 61. 

I have no doubt Mr. Abdul Majid rightly conceded that the burden 
of proof rested in the first instance with his client, and the question that 
has now opened up, namely, what is enough prima facie evidence in cases 
of the kind mentioned in the referring order, which, strictly speaking, is not 
the point referred, is one upon which it is imposssible to lay down any 
rule that will be applicable to all cases, other than in the general terms 
that were a co-sharer in a suit in the Revenue Court under s. 93 (h) of the 
Rent Act nob only seeks bo recover his share of the profits returned as 
collected from his lambardar, bub the difference between that amount 
and the full recorded rental or any portion of such less deductions which 
he asserts has not been collected by reason of the gross negligence or 
misconduct of the lambardar-defendant, he must give evidence oJ 
the negligence or misconduct set up by him, the nature and quantum of 
which must depend upon the special circumstances of each case 
It would be obviously impossible for me to sketch out for the gui- 
dance of the lower Courts the sort of proof for which they should 
look before fixing gross negligence or misconduct on a lambardar, bub we 
may go so far as bo say that the mere production by a plaintiff of the 
jamabandi or recorded rent-roll is not enough. Some remarks have been 
made by my brother Mahraood in the course of his judgment with regard 
to the application of s. 106 of the Evidence Act. He has suggested that 
under the principle enunciated in that section the lambardar has special 
means of knowledge, and he is the only person who has such means of 
knowledge, and that other co-sharers have no such opportunity. As far as 
I have been able to ascertain or am aware, every co-sharer has just as 
good opportunities of getting his information from the patwari of the village, 

(1) 8 A. 61. 
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with whom really rests the knowledge of the matters that would go to 
establish such a case as would entitle a oo-sharer to a decree under the 
Rent Act against the lambardar owing to gross neligence and misconduct 

With this expression of opiuion, I would return the case to the Division 
Dench for disposal. 

[Sil] Edge, C.J. — I agree with my brother Straight that in a case in 
which it is sought to charge the lambardar with liability in respect of rents 
which have nob been collected, fche mere production and proof of the 
jamabandi is not sufficient prima facie evidence to shift on to the shoulders 
of the lambardar the onus of proof. I also agree with mv brother Straight 
that it is impossible for us sitting here and dealing with the question in 
the abstract to lay down any fixed rules as to the quantum of evidence 
which must be given by a plaintiff in such a case in order to shift the 
burden of proof on to the shoulders of the lambardar. If the mere produc- 
tion of the jamabandi was sufficient evidence to cast the burden of proving 
that there was no negligence or misconduct of the lambardar on him we 
would have to assume that in all cases it was possible to collect ’ the 
jamabandi vent. From my experience of cases in this Court I know 
that frequently it is impossible to collect the jamabandi rent from manv 
causes other than the misconduct and negligence of the lambardar in not 
collecting it If the evidence suggested by my brother Mahmood is 

should llke fco . kQOW wh > r fcb « Court should presume that 
if the difference arises, it arises through the gross negligence or 

misconduct of the lambardar and not through the result of the 

season, the happening of any calamity, or any of the other many causes 

h^^'h 8 , ma u° ,fc ‘“ p ° 3 f, ible » lambardar, no matter how diligent 
he might be, to collect the full jamabandi rent. To read s. 209 of the Renf 

Aot as my brother Mahmood reads it, would, it appears to me, be to act 
at variance with all the rules of evidence in cases in which liability is 
sought to be faxed upon a party on an alleged charge of gross negligence 
and misconduct of suoh party. If it was the intention of the Legislature 
m passing s 209 of the Rent Act that a lambardar should be madelUble 
on suoh proof only as that suggested by my brother Mahmood I should 
have expected that they would have expressed that intention in lan mage 
suoh as this. The) might have said that in a suit brought by a co-sharer 
against the lambardar for his share of the profits, the Court should presume 
that the lambardar could have collected all therentshown in th 
and should pass a decree or the plaintiff’s share against the lambardar 
[312] unless the lambardar proved that, notwithstanding due diligence 
on his part he was unable to collect the rent or some portion of it But 

s ^9° The la Hb9 thiS t used "n 

8, -autf. me lambaidar no doubt in some cases may know or nroh*hlv 

know more accurately the reason why the rent has not bemi coHected 
than a particular oo-sharer does. But it would ann OAr t c °“ e . cted 

were to apply s. 106 of the Evidence Act to Xs cas? we would Z 

applying the section in a way iu which it was never intended Tl 
are many oases which happen everv tW in -f intended. There 

the defeudaut knows betteiHhow to* disprove ba sa!J tbat 

the plaintiff knows how to Z£uTZ2 

10G.°'Tt might 'L 8USSa i 8t n d oases of thu kiod we should apply s. 

whether ho committed the Vaud °or notT “ ‘ U “ U "l' ith frauJ - the f »et 
than within that of the plaintiff. It mi g h t be 1 a id 1 ha 1“,’ o u e “ ° ‘ f 8 ° 
a veterinary surgeon to attend a sick horse “and t ho^d^aad 
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owner of the horse' charged such veterinary surgeon with negligence 
in causing the death of the horse, it was more specially within the 
knowledge of the veterinary surgeon what the horse died of than it 
was within the knowledge of the plaintiff. In either of these cases s. 106 
of the Evidence Act does not apply. I think it would be introducing a 
very dangerous principle by attempting to read s. 106 of the Evidence 
Act into s. 209 of the Rent Act where we find words in the Rent Act 
clear and specific, and we find that the Legislature does not use in s. 209 
the language which would throw the whole burden upon the lambardar. 
When the Rent Act of 1881 was passed, and indeed when the Act of 1873, 
in which I think a clause similar to s. 209 of Act XII of 1881 occurred, 
was in force, there had already been a decision of this Court as to the 
liability of the lambardar. The effect of the decision was to hold that a 
lambardar is not liable for the rent which he without any wilful default on 
his part has never received, if he shows that he has done his duty in endea- 
vouring to collect the same: Inayat Husain v. Ghulam Alt (1). I make this 
reference [313] because we must assume that when s. 209 as it appears in 
Act XII of 1881 was drafted, the framers of the section would have looked at 
that authority of this Court with regard to the liability of the lambardar, 
and could, if it was desired that that authority should be followed, have 
drafted s. 209 on the basis of the judgment in that case. For these 
reasons I am of opinion that the mere proof of the jamabandi is not 
sufficient evidence to warrant a decree against the lambardar for the 
uncollected rents on the ground of misconduct or gross negligence. 

BRODHURST, J. — I concur with the learned Chief Justice and my 
brother Straight. 

Tyrrell, J. — I also concur with the learned Chief Justice and my 
brother Straight. 


12 A. 313 (F.B.) = 10 A.W.N. (1890) 137. 
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Before Sir John Edge , Kt., Chief Justice, Mr . Justice Straight, Mr. Justice 
Brodhurst , Air. Justice Tyrrell and Mr. Justice Mahmood. 


Seth Chand Mal and another {Decree- Holders) v. Durga Dei 
and OTHERS Judgment- Debtors) . [12th December, 1889.] 

Execution of decree — Question for Court executing decree — Appeal — Separate suit — 
Legal representative —Claim by legal representative to property as his own indepen- 
dently of deceased judgment-debtor - J us tertii — Civil Procedure Code t ss. 234,244 
(c), 248, 278. 

Where a judgment-debtor dies after the passing of the deoree, and his legal 
representatives are brought on the record in execution ?proceedings to represent 
him in respect of the decree, questions which they raise as to property which 
they say does not belong to his assets in their hands, and as such is not capable 
of being taken in execution, are questions which under s. 244 (c) of the Civil 
Procedure Code must be determined in the execution department, and not by 
separate suit. There is no distinction in this respect between the positions of 
legal representatives added to the suit before, and those added after the decree. 
Under the last paragraph of s- 234, the Court executing the deoree may try and 
determine the question whether property in the legal representative’s hands 
formed part of the dece ased judgment-debtor’s estate, and finds this fact for the 
purpose of bringing the property to sale in execution, and giving the auction- 
purchaser a good title under the sale; and the Court’s order is subject to appeal 
but not to a separate suit under s. 283. 


(1) N. W. P. H. C. R. 1867, p. 276. 
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Where the legal representative asserts that the property is his own, and has not 
oome to him from the deceased judgment-debtor, he cannot set up a jua tertii, so 
as to coma in under s. 278 and the following sections of the Code. He can only do 

ro 4 jft et ? °PP° a03exeoutlioa against any particular property on the ground that 
* lthou Sh »t is vested in him, it is vested in him not beneficially by reason 
of his being the representative of the judgment-debtor, but as trustee or executor 
of some one else. In that case either party may have the auestion of jua tertii 
determined in a separate suit. 

So held by the Pull Bench, TYRRELL. J., dissenting. 

Hem by Tyrrell, j., contra, that where the legal representative of a deceased 
party to the decree appears, not in his capacity of legal representative contesting 
a question arising between the parties and relating to the execution, discharge 
or satisfaction of the decree, but in his personal character independent of the 
suit and decree, and prefers a claim under s. 278 on the ground that the 
decree has no operation against certain property attached, for reasons personal 
to the objector and antagonistic to all the parties and their representatives as 
®kJ ec . fcor 13 nofc debarred from bringing a separate suit by the mere ac- 
cident that he is a legal representative in the execution proceedings. 

. Observations by STRAIGHT, J., as to the necessity of conducting the proceedings 
in execution of decree with the same care, and, as far as practicable, in accord- 
ance with tQG same procedure as lliafc adopted iu regular suits* 

Ba * r t& ■ Ra 7^ oZ ^ m . . R °y. A) approved. Abdul Rahman v. Muhammad Tar 

distfuguish^r^* V ' Raktu rnoart (3 * overruled. Bahori Lai v. Gauri Sahai (4) 

C® 1 * 21A. 323 = 19 A.W.N, 101 ; 23 A. 263 = 21 A. W.N. 75 ; 28 A. 51 = A W N 11905) 

180; 23 M. 195 (200); (F.B.); A.W.N. (1906)157=3 A.D J 370 * 6 O.pIl r 4 • 

13 290—11 A.W.N. 94 ; 16 A. 449 (458) ; 19 A. 543=17 a!w.N 153- 28 A* 

38 17 ; M 8 ?99 125 1 O C°Supp 2 l { fl B i 
U5 • Ix P |!- 2 7 0 7 = 1 G 9 O A P W:n; B - 237 : D -’ 19 A -‘ 48 ° - « A -W.N. 

The facts of this reference to the Full Bench are stated in the judg- 
ment of Straight, J. J e 

Mr. Gr. E. A. Ross and Pandit Sundar Lai, for the appellants 

The Hon. Pandit Ajudhia Nath, for the respondents. 

JUDGMENTS. 

Straight. J.— These two execution first appeals involve verv im- 
portant questions of procedure which have been the subject of many 
conflicting decisions and upon which it is most desirable that there should 
be uniformity of authority for the guidance of the Courts below and for 
the information of those whose business it is to advise litigants within 
our jurisdiction. I therefore am constrained at some little length to enter 
into, first, the facts out of which these two appeals from orders before us 
have arisen, and secondly the authorities of which I have spoken which 
at any rate so far as this Court is concerned, are in conflict ’ 

. . . i,t? Pe £ lS th ? t a r ‘ leoree was obtained against a person of the name 

of Ajudhia 1 lasad. It was a simple money decree and before T9 1 si ■#. 

could be executed, he died. In execution of n,e a ' ’ . ols ^olSJ it 

. . . j .. ' . ot tbe decree certain prooerliA« 

were attached aud notice was issued to the respondent MusammaT Durga 
Dei. in her own person and at guardian of her minor sons, to Tularin the 

exeouted 11 against ^bem in that ^oharaoter 6 s^TnoYbl 

maybe taken that 

paltry Musamma a t Durg°a Dei and C mTno?- in "'"1,°' the 

it was alleged that those properties had been acqufred bv ‘ her Tuf oV* he ' 
o wn fu nds, wholly^m dependent and apart from any ^inblritance from 


(1) 16 0. 1. 
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her husband. In other words, the assertion of the objectors was : — These 
properties which you have attached are not the properties of the deceased 
judgment-debtor, but are our properties. In the course of these proceedings 
Musummat Durga Dei took no objection that she had been improperly 
brought into them as the representative of the deceased judgment-debtor nor 
was it suggested that her minor sons for whom she appeared as guardian 
had also been improperly cited. The matter went on. Inquiry, such as it 
was, was made and in the result the Subordinate Judge found that, as to 
three properties, the objection was a good one and should be sustained, and 
that they should be exempted from attachment ; and as to the three other 
properties he held that the objections were not sustained, and that the 
attachment as to them should be maintained. It will thus be seen that 
there were two grounds of complaint in the order of the Subordinate 
Judge, one at the instance of the decree-holders, the other at the instance 
of the objectors, and this is the way in which we have before us two 
appeals. Appeal No. 93 of 1887 is the appeal by the decree-holders against 
the allowance of the objectors’ objections. Appeal No. 140 of 1887 is the 
appeal by the objectors against the portions of ^their objections which 
were disallowed. The first appeal, No. 93 of 1887, when it was called 
on to be heard, was met by a preliminary objection on the part of Pandit 
Aj'icdhia Nath , an objection that, we are told, would have been repeated 
in the other appeal had it been called on, to the effect that the proceeding 
between the parties in the matter of objections [316] was one which 
must be regarded as an objection of a person other than the representa- 
tive of a deceased judgment-debtor; that the order passed upon it must 
be regarded as an order passed in favour of, or against a person who has 
objected on his own account to the attachment of certain property in 
execution of a decree against the judgment-debtor ; and the argument 
of the learned pleader in first appeal No. 93 of 1887, for the respondents 
was, that under the circumstances the order of the Subordinate Judge 
was a final order ; that no appeal could be preferred from that order 
to this Court ; and that the remedy of the decree-holders, if they had 
any, was a separate suit, for the purpose of having it declared that they 
were entitled to bring to sale those properties, in respect of which the 
objections of the respondents had succeeded. The same objection 
applies to the other appeal, and therefore we must deal with the two 
cases together, and dispose of them by a single judgment. 

We have had the great advantage of hearing the matter most fully 
discussed by a very learned pleader, who has placed before us all the 
materials that will enable us, I hope, to come to what will be a unanimous 
decision upon this extremely vexed and difficult point. The question 
resolves itself into this: — Where a judgment-debtor dies after a decree 
passed against him, and his legal representatives are brought into execution 
proceedings to represent him in respect of the decree, are questions which 
they raise, as to property which they say does not belong to his assets in 
their hands and as such capable of being taken in execution of decree, 
questions in execution, which must be determined in the execution depart- 
ment under s. 244 of the Code of Civil Procedure between the decree-holder 
and them as representatives of the deceased judgment debtor? Now, no 
doubt the principal authority to which reference has been made in dealing 
with the case is that of their Lordships of the Privy Council, to be found 
in Choiudry Wahid Ah v. Musammat Jumaee (l). It has, however 


(1) 11 B. L. R. 149 = 18 W. R. 185. 
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rightly been said, I think, by Pandit Ajudhia Nath, for the respondents, 
that this ruling must not be carried beyond the scope of the precise ques- 
tion that was before their Lordships, namely, whether under Act XXIII of 
1861, s. 2 [317] the word parties ” included their legal representatives, as 
to which their Lordships for the purpose of construing the section held that 
the term parties ” did include “ legal representatives.” But it must be 
remembered that this deoisiou was antecedent to the passing of Act X of 
1877, and long before the introduction in s. 244 of the Civil Procedure Code 
of the words * ( their representatives A distinction has been attempted 
tc be drawn between cases in which persons are made parties to a suit as 
representatives of the deceased defendant, and where they are brought 
in subsequent to decree, as legal representatives of the deceased judg- 
ment-debtor, and in the course of the argument much stress has been 
laid upon this circumstance. But upon most careful consideration I 
have come to the conclusion that no distinction can be drawn in this 
respect, having regard to the specific language of the Civil Procedure 
Code. No doubt the ruling of the learned Chief Justice and my brother 
Brodhurst in Mulmantri v. Ashfak Ahmad (1) and the ruling of my brother 
Mahmood and Mr. Justice Oldfield in Ram Ghtilam v. 3 azar Roar (2) 
might be distinguished from the present case upon this ground. But I 
do not think that any such distinction can be properly drawn, and that 
whether rightly or wrongly, those who framed the Civil Procedure Code 
must be taken to have intended to place a legal representative after the 
decree, upon the same footing as a legal representative before the decree, 
and that there is no distinction between their positions. As to the position 
of the legal representative before the decree, it could not be contended 
that in execution of decree all questions arising between him and the 
decree-holder could not be and must not be determined. It is nob mv 
business to say whether it is a good or right thing that representatives 
brought in after the decree should be treated upon the same footing, but in 
my opinion the law contemplates this, looking to the terms of the section 
Whiie referring to the rulings of this Court, I think it right to sav 

? plnion necessarily conflicts with that expressed bv me in 
Raf } man ;. v - Muhammad Yar (3) and with that expressed by me in 

rzLa>i°(4) JUnC Wlth my hr ° fcher Tyrre11 iQ Atoadh Eicari v. Rahtu 

Even if I had not been coerced to the opinion I have now arrived at 
by a consideration of all the later rulings, I should have thought it right 
as the majority of this Court is in favour of the present view to dissent 
from it in order to procure uniformity of decision upon the point. I think 

L wi rl l a11 the ™ hnRS of this Court, with the exception of one 

5 r^,r — r - aa l 1 now to the latest rulinfi 

?U th<> Calouttft Court whioh may be said to contain a oitation of all 

of 0 fia/r«p|Lo;, at; v are R O ba ,ound '.'bonthe question. This is the case 
of liajrup Sni,,h v Ratngolam Roy (5), and it is a decision hv a 

Mr rn fu \°3 1 eDtertain ‘ho highest respect. nameK 

Mr. Justice Wilson, and in the argument of the case before him and 
Mr. Justice Maopherson, those learned Judges had all the author 
lties, including the authorities of this Court. There a decree- holder 
had m execution of his decree made an application to bring to sale certain 

y K . the sons of the deceased jud- meat 

debtor, w ho had been brought in as legal representatives, objected that they 


(1) 9 A. 605. (9)7 A. 647. 


(9) 4 A. 190. 

949 


(4) 6 A. 109. 


(5) 16 C. 1 


1889 

Deo. 12. 


FuiiD 

Bench. 


12 A. 313 

10 A.W.N. 
(1890) 137. 


12 All. 319 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1889 

Dec. 12. 

Full 

Bench. 

12 A. 313 
(F.B.) = 
10 A.W.N. 
(1890) 137. 


had obtained the estate from their uncle, Me wa Lai, and not from their 
father, the judgment-debtor, and the Court dealing with the matter in a 
proceeding in execution of the decree, held that the disputed property should 
be exempted from sale. Subsequently the decree holder assigned his in- 
terest to persons who were the plaintiffs in the suit, and they prayed in the 
suit for a declaration that the property in question was liable in the defend- 
ant’s hands to be attached and sold to satisfy that decree. The Subordinate 
Judge held that s. 244 of the Civil Procedure Code was a bar to the suit, 
and he dismissed it. The District Judge reversed his decision and remanded 
the case for trial. There was an appeal to the High Court at Calcutta upon 
the ground that the order of the District Judge was wrong, and after fully 
considering all the rulings upon the point, Mr. Justice Wilson came to the 
conclusion that the order in the execution department, exempting 
the property from sale by auction, made between the decree-holder 
[319] on the one side and the legal representatives of the judgment-debtor 
on the other, who said that it was their property obtained from some one 
other than the judgment-debtor, was made under s. 244 of the Civil 
Procedure Code, and consequently barred a separate suit, and that the 
latter suit could not be maintained. 

Now it is obvious that is a direct authority in the present case. In 
the course of his judgment there Mr. Justice Wilson referred to the case 
of Bahori Lai v. Gauri Sahai (1). It is a ruling by my brother Mahmood 
and myself, and I have taken occasion to refresh my memory as to the 
circumstances of that case and also as to the discussion which took place 
between my brother Mahmood and myself before we delivered it. In the 
case of Mungeshur Kuar v. Jamoona Prashacl (2), Mr. Justice Tottenham 
in his judgment has pointed out correctly the distinction that is to be 
drawn between that case, with which my brother Mahmood and I were 
concerned, and other cases on the subject. The facts of that case were 
very peculiar, and there was a technical distinction to be drawn in it, 
and the other cases. I have stated what appear to me to be the important 
and material rulings upon the question, and if I had to declare in explicit 
terms the reasoning by which my judgment has been arrived at, I should 
repeat verbatim the language used by Mr. Justice Wilson in Rajrup Singh 
v. Bamgolam Boy (3). 

Now it seems to me as I said before, that we have got to look to sa. 
234, 244 and 248 of the Civil Procedure Code. Under s. 244 what is it 
that the statute declares? It says: — “ The following questions shall be 
determined by order of the Court executing a decree and not by separate 
suit.” Now it could never be contended for a moment that if any one of 
the “ following questions ” does arise between the parties mentioned in 
the section and is determined, it is not a positive prohibition to the 
maintenance of a separate suit. Let us then see what is mentioned in 
the latter portion of the section, particularly clause (c). It runs thus : — 
“Any other questions arising between the parties to the suit in which the 
decree was [320] passed, or their representatives, and relating to the 
execution, discharge or satisfaction of the decree.” 


Now although questions may have arisen as to the extent to which 
the term “ representative" in clause (c) was extended, I can have no doubt 
that it contemplates and provides for cases arising in execution between 
either the representatives of the deceased defendant who become judgment- 
debtors themselves, or the representatives of the deceased judgment-debtors 
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who have been brought into the execution proceedings subsequent to the 
decree and subsequent to his death before execution has been taken up. 
Therefore we have it that the Gourb executing the deceree must determine 
questions in. execution between the decree-holder on the one side and the 
representatives of the deceased judgment-debtor on the other. 

If we look to s. 234 of the Gode we shall ascertain what is the scope 
of the proceedings that may be taken as between the decree- holder on the 
one side and the representatives of the deceased judgment-debtor on the 
other. It says * The holder of the decree may apply to the Gourb 
which passed it to execute the same against the legal representative of the 
deceased, and as fche learned Gbief Justice pointed out, under s. 248 of 
the Civil Biocedure Gode, when he desires to take these steps he may apply 
for notice to issue to such person unless he has been cited, in former 
proceedings, and when such notice is issued such person may appear, and 
if no cause is shown the decree shall be executed. If he does appear and 
show good cause, he will be entitled to the consideration of the questions 
provided in the last paragraph of s. 234. The representative of the deceased 
judgment-debtor may say, “ I have no assets.” The Court will then proceed 
to try whether he has any assets. Again, taking a case in which attach- 
ment has been issued against property and the representative of the deceased 
judgment-debtor is brought in the execution proceedings and the repre- 
sentative says : — “ The property attached is my property and not the 
property of the deceased judgment-debtor.” Now under the last paragraph 
of s. 234 a Court may in my opinion proceed to try and determine, aye or 

rooi S *i tt,e properby attached in the part of the estate of the deceased judg- 
L321J ment-debtor which has come to his hands. The learned Pandit 
has urged upon us that is only pro tanto to decide the question, and that 
it is not a question within s. 244 such as would be a final determination 
to bar a subsequent suit. I think the Legislature can never have intended 
this. I think it intended that the task of finding out whether there was 
property in the hands of the representative of the deceased judgment- 
debtor was to be left to the Court executing the decree, and that it meant 
that the Court executing the decree was to find this fact for the purpose 
of execution for bringing the property to sale and giving the auction- 
purchaser a good title under the sale; and it could not have been intended 
so far as the auction -purchaser was concerned, to leave him open to a! 
subsequent suit at the instance of the representative of the deceased 
judgment-debtor to have it decided that what in execution had been found 
to be part of the estate of the deceased judgment-debtor was not a part 
and that what was brought to sale had been improperly brought to sale 
I have already said that s. 244 gives power to determine questions arising 
between the decree-holder and the representative of the deceased judment- 
debtor, and I think I have pointed out that under the terms of s <>34 
arises the very question as to whether a property which had come to~the 
hands of the representative of the deceased judgment-debtor was of the 

rf 3 ., of £ be ?*™**» d judgment-debtor or not. It is also to be noticed 
that the Coui t has to make the inquiry to ascertain to what extent the 

disposed 'of C ° lU ° ^ tie hands of the representative have not been 

Unless it has full power in the matter to make such inquiry under 
*9 between t bed eoree- holder and the representative of the deceased 

me thtt s ^r woul°l h h Sh ° U , la have forco lading effect, it seems to 

^ uW be shorn ot much of its usefulness Mv view 
therefore^ after serious consideration, is that the present is a case in which 
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there could have been in the execution proceeding which was before the 
Court below a proper determination of the question arising between the 
decree-holder on the one side and the representative of the deceased 
judgment-debtor on the [322] other, of the rights of the one party and 
the other ; that is to say, of the right of the decree-holder to bring the 
property to sale and the right of the representative of the deceased judg- 
ment-debtor to hold on to the property as his own property. 

I do not think, when the representative of the deceased judgment- 
debtor says, in regard to the property which he contends is not the pro- 
perty of the deceased judgment-debtor but is his property, that it can 
rightly be said that he thereby sets up a jus tertii. I think he can only 
do that as trustee or as representing some character wholly separate from 
his personal and individual character. 

I have only one more word to add. I have always felt and do feel 
the hardship to which persons may be subjected by this view of the 
section. But this hardship is principally due to the mode in which 
execution proceedings are carried out. We are well aware of the fact 
that they are not conducted by the Courts below with the same care and 
the same attention to the taking of evidence and in many other respects 
as is pursued in the trial of regular suits. The law, however, does not 
contemplate that it should be so. The Courts below would do well to 
understand that, in these execution proceedings, and more particularly in 
proceedings such as these which involve the determination of the rights 
of parties as they arise in proceedings where the legal representative of the 
deceased judgment-debtor has been brought in, greater care, attention 
and time should be devoted to them. I wish emphatically to say, having 
taken this view of the sections of the Code and the authorities I have, 
that in all these matters the Courts executing decrees and having to try 
such important questions should do so with the greatest care and with 
regard to the procedure, so far as it is applicable, that is adopted in debid- 
ing questions arising between parties in original suits. 

The learned Chief Justice has been good enough to allow me to 
deliver my judgment in the case first, because the point is one I 
have felt much anxiety about and interest in for a considerable 
time, I have long felt much reason to doubt the correctness of [323] 
the rulings in Abdul Rahman v. Mahammad Yar (1) and Awadh Kuari 
v. Rakiu Tiioari (2), and I have now come to the conclusion that they 
were wrong. With these remarks I would direct that the appeals be 
returned to the Division Bench for disposal. 

Edge, C. J. — It appears to me that the intention of the Legislature 
as regards the question before us may be gathered from ss. 234 and 248 
of the Code of Civil Procedure. S. 234 provides that when the judgment- 
debtor dies before the decree has been fully executed, the decree-holder 
may apply to the Court which passed it to execute it against the legal 
representative of the deceased, and that “such representative shall be 
liable onlv to the extent of the property of the deceased which has come 
to his hands and has not been duly disposed of; and for the purpose of 
ascertaining such liability, the Court executing the decree may of its own 
motion or on the application of the decree-holder, compel the said represen- 
tative to produce such accounts as it thinks fit.” It is obvious to my 
mind tha.t the meaning of the section is that the Court executing the decree 
would have to decide in such a case whether or not any and what 
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property which was of the deceased judgment-debtor in his lifetime came 
to the hands of the representative, and further, if any such property came 
to his hands and was disposed of by him, whether or not it had been duly 
disposed of. 

In order to decide those questions the Court executing the decree 
would necessarily have to ascertain and decide whether any and what 
portion of the property against which execution is sought or in respect of 
the dealings with which by the representative is sought to be made liable in 
execution, was property which was of the judgment-debtor in his lifetime 
or was property which was exclusively the property of the representative 
and had not come to him from the judgment-debtor. I wish to say 
further, although I am repeating whac my brother Straight has already 
said, that in cases of this kind, I have now no doubt, although I have 
had doubts upon the question, that we cannot regard a case in which 
the representative merely asserts that the property against which [324] 
execution is desired or in respect of his dealings with which it is 
sought to make him liable in execution is his own property to which he is 
beneficially entitled by purchase or from its having come to him otherwise 
than as the representative of the deceased judgment-debtor, as a case in 
which he is setting up a jus tertii. Where, however, the representative 
of the judgment-debtor opposes execution against any particular property 
on the ground that although such property is vested in him, it is vested in 
him not beneficially by reason of his being the representative of the de- 
ceased judgment-debtor but as trustee or as executor of some one else, 
then that is a case in which a jus tertii is set up, and either party in such 
a case may have that question of jus tertii determined in a separate suit. 
I have considered the section of the Code and the cases to which my 
brother Straight has referred, and I have come to the same conclusion as 
that arrived at by him. 

BRODHDRST, J. — I concur. 

TYRRELL, J. — I regret that I cannot concur. It seems to me that I 
should distinguish between the case, on the one hand, of a legal represen- 
tative of a deceased party to a decree, who contests a question arising bet- 
ween the parties to the suit in which the decree was passed, or their repre- 
sentatives, and relating bo the execution, discharge, or satisfaction of the 
decree, and the case, on the other hand, of the same person, when he 
appears not in bis capacity of legal representative, but in his personal 
character, independent of the suit and decree, and prefers a claim under 
s. 278 of the Code of Civil Procedure. It is true that this latter claim “is 
to be beard in all respects as if the claimant or objector was a party to 
the suit, *’ and in this respect the procedure for the decision of a question 
raised under s. 244 and under s. 278 of the Code is identical. In both 
alike tbe person resisting execution is to be treated by the Court “ as if 
be was a party to tbe suit.” But in the former case — I mean that of a 
legal representative— the question at issue is radically different from the 
question to be tried under s. 278. Under s. 244 the legal represen- 
tative can only, I suppose, raise such objections as would be heard 
from the mouth of the party he represents ; as for example an [326] 
objection that the decree should not be executed in some particular 
way against the estate of the deceased judgment-debtor. In the other 
case the objection is that the decree has no operation against certain 
property purporting to be attached in execution of the decree, for reasons 
personal to the objector and having no reference to or relevance in connec- 
tion with the party whom the objector represents in the execution case. 
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DEC - 12< sentation of any of the parties to the suit in which the decree was passed 

Full °*j ? n of fc he estate of a deceased party. On the contrary, it is raia- 

ed in an interest antagonistic to all the parties and to their representatives 
■D ENC H, as such. It is made in defence of the objector’s own estate against claims 
12 A. 313 eQ f° r cible only against the estate which he happens to be representing. In 
•(F B.)= fc ^ ls v * ew .I cannot see why a person who would unquestionably be entitled 
10 A.W.N the reliefs and remedies of s. 278 and the connected sections if he were 
( 1890 ) 137 . a stran gp r to the suit, should be debarred from them by the mere accident 

that he is a legal representative in the execution stage of a suit. It is of 
course for the public interest that there should be “ finis litium ,” but I do 
not think that this object is happily secured by trying C’s title to X in the 
execution proceedings of a suit between A and 13 about Y, more especially 
when it is remembered that the decision binds no one but the person least 
concerned, that is to say, the decree-holder, the field of strife about the 
matter in issue being otherwise left open to all the world beside. 

I would therefore reply that the order before us was made under 
s. 280 of the Code of Civil Procedure, and is unappealable. 

MAHMOOD, J. — I have arrived at the same conclusions as the learned 
Chief Justice and my brothers Straight and Brodhurst, because I under- 
stand the solitary question before the Bench is whether or not an appeal 
lies in this ease. I understand also, with reference to the order by which 
the case is before us in the Full Bench, that we are not seized of the whole 
case. Limiting my judgment thus, all I wish to say will be directed to the 
question put by the order of reference. I agree in so much of what has 
[326] fallen from my brother Straight in the case that it would be 
unnecessary to go further and add anything to what has been said as to 
the peculiar and special circumstances of the case of BaJiori Lai v. Gauri 
Sahai (1) in which I had the honour of being associated with my learned 
brother and in which I gave concurrence to his judgment after expressing 
doubts, as my judgment in the case shows, but which doubts I did not 
allow to go the length of my dissenting from him, because of the peculiar 
circumstances of the case. In delivering my judgment in the case, 
however, I pointed out what at that time was the state of the case-law 
upon the subject, namely, regarding the proposition which was then 
before us, as a matter of much doubt, and to those cases may be added 
the recent rulings of the Calcutta High Court in Loop Lai Das v. Bekani 
Meah (2), Rajrup Singh v. Ramgolam Roy (3), and Mungeshur Kuar v. 
Javioona Prashad (4). 

In view of all these rulings, and considering the question that is now 
before us, I am desirous not to enter into a detailed consideration of the 
various rulings which have been cited, but I am desirous to lay down what 
I think is wholly consistent with the judgment delivered by my brother 
Straight and adopted by the learned Chief Justice and my brother Brod- 
hursfc ; namely, that the turning point of the question whether or not an 
appeal lies in this case is the interpretation of *s. 244 of the Civil Proce- 
dure Code, and the exact answer to be given with reference to the terms 
of the first part of the section. Now this, again, of course, takes us 
back to the provisions of s. 234 of the Civil Procedure Code, and to the 
provisions of s. 248 of the Code, namely, how far the representative of the 
deceased judgment-debtor, whether such decease took place before or after 
the decree, is to be taken as representing the estate for the purpose of 

(1) 8 A. 626. (2) 15 C. 437. (3) 16 C. 1. (4) 4 C. 603. 
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executing the decree, irrespective of any further questions being raised in 
a regular suit. In the case of Nath Mai Das v. Tajammul Husain 
(l) I gave expression to the view that where a person was impleaded as a 
defendant and the decree actually passeJ [327] against him, which decree 
was actually sought to be executed agaiusb him, then the judgment- 
debtor could come in with the plea that the rights which could possibly 
be affected by the decree or be brought bo sale under such decree were 
the rights which did not extend to his, the judgment-debtor’s capacity of 
being the holder of an iudependehb ivakf or trust estate; in other words, 
I held that a distinction was to be drawn between the capacity of the 
judgment-debtor as representing his own interest and his capacity as 
representing an interest which did not vest in him, and which I call a 
legal jus tertii. The ruling, however, will not help the present objection, 
because here there is no such plea. The plea that is taken is that bho 
judgment-debtor, as a party to the suit, might by dint of a personal 
objection raise the question that the right to any particular property 
which is sought to be brought under the operation of the decree of Court, 
has devolved or come otherwise to the judgment-debtor by a title 
irrespective of that which belonged to him as judgment-debtor, and 
therefore the judgment-debtor is entitled in this bifurcated capacity to 
raise the objection such as might be raised and dealt with under s. 278 of 
the Code. I think this contention, to use an ordinary colloquial phrase 
of the English language, would involve the achievement of second innings, 
namely, that whilst the objections might be raised if the legal representa- 
tive of the deceased judgment-debtor acted under s. 244 and dealt with 
under s. 244, similar matters might be re-agitated thereafter in a regular 
suit. 

Now I hold that as a sound principle of adjudication the law does not 
intend that litigation should be prolonged or that there should be no end 
to litigation. It seems to me that as soon as a person is impleaded in a 
suit and he objects against the execution of the decree, he is bound so long 
as he claims in respect of the property, against which execution is sought, 
a right no other than that which vests in him in his own person, to raise 
those objections in the execution of decree, and that therefore the matter 
would be governed by s. 244 and would, as in this case, give a right of 
appeal, because such questions could not be agitated by a regular suit. 
I only wish to add that this view is wholly consistent with the [328] 
judgment; of the learned Chief Justice and my brother Brodhurst in 
Jtfulamantri v. Ash/ak Ah mad, (2) and that judgment therefore has my 
concurrence. 
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FULL BENCH. 

Before Sir John Edge , Kt., Chief Justice, Mr. Justice Straiaht 
Mr. Justice Brodhurst, Mr. J ustice Tyrrell, and Mr. Justice Mahmhod. 

Tulshi Bam and another (Defendants) v. Behari Lal and 
ANOTHER ( Plaintiffs ). [12th December, 1889 j 

• -11 y ’, th J an . adoption actually made bv her without such express 
valet is inapplicable 1 to Zt an adaption. ** '«*«» 

£F., 1 O.C. 30; R., 14 A. 67 (F.B.) ; 17 A. 294 = 15 A.W.N. 167.J 

• relative positions of the parties in Sfchis case are indicated 

in the following genealogical table : — 


Mohan Lal. 

, L_ 

Bihari, plaintiff. Shankar. 

Musammat Lareti, widow, 


I 


Jhamman. 


defendant. 


Chatarbhuj 

I 


Tulai, defendant. 


I 

Bhagwan. 

I 

Ramsarup, 
plaintiff. 

Narain Das, dead. 


It was admitted that the property in suit belonged to Mohan Lal, 
upon whose death, some time in 1879, the property was inherited by his 
surviving sons and his grandson Ramsarup (plaintiff) as representing his 

a' ^ er •i U a ^ Wa ^’ w 10 bad predeceased Mohan Lal. Subsequently Shankar 
cued without issue, leaving a widow, Mussammat Lareti (defendant), 
whose name was recorded in respect of her husband’s share. 

On the 16th of January, 1886. the widow, Musammat Lareti (defen- 
dant), executed a deed purporting to adopt Tulsi (defendant,) [ 329 ] the 
grandson of Jhamman ; and the latter on the same day executed an 
ikrarnama , agreeing to pay Rs. 100 annually from this estate to one Ram 
Sahai, who was the son of the widow’s brother. The deed of adoption 
was registered on the 10th of February, 1886, and the present suit was 
instituted on the 15th of March, 1886, by Bihari Lal and Ramsarup with 
the object of setting aside the adoption of Tulsi by Musammat Lareti, 
both of whom were impleaded as defendants in the cause, as also the 
above-mentioned Jhamman. 

The allegations in the plaint were that the deed of adoption of Tulsi 
executed by Musammat Lareti (defendant) on the 16th of January, 1886* 
was the result of fraud and collusion between her and Tuisi’s Grandfather' 
Jhamman ; that the ceremonies of adoption had not been gone through • 
that Shankar, the husband of Musammat Lareti, had neither adopted 
Tulsi nor had he given any permission to the widow to adopt any one * 
and that even if he had done so the adoption was invalid, as Tulsi was 
the only son of his natural parents at the time of the adoption. 

The suit was resisted upon the ground that Musammat Lareti’s 
husband was separate from his brothers; that she was therefore in 
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separate possession of that share as his widow ; that by a testament she 
had been authorised by her husband to make an adoption “ if a second son 
be born to Chatarbhuj Sahai, and to pay Es. 100 annually to Ham Sahai; 
that Chatarbhuj Sahai ’s son named Narain Das died, and when the 
other son named Tulsi was born by another wife, the defendant adopted 
him, and that as the wajib-ul-arz gives the females of this family the 
power to adopt, the adoption is valid.” 

It was admitted that the parties were governed by the Benares or 
Mitakshara school of Hindu law. 

The Court of first instance (Subordinate Judge of Mainpuri) held that 
the property was undivided as understood in the Hindu law ; that “ there 
is no proof of the fact that the husband gave permission to adopt;” that the 
transactions of 16th January, 1888 were the result of collusion between the 
widow, Musammat Lareti, and J ham man ; the adopted son “ Tulsi Ram is 
the only son of his [330] father, and it is false that there was any other son 
who is now dead ; that it is not fully proved that all the adoption ceremonies 
were gone through that the entry in the wajib-ul-arz could not abrogate 
the Hindu law ; and that even in the case of Sudras the permission of the 
husband was an essential condition precedent to the validity of adoption 
by the widow after his death. Upon these grounds the first Court 
decreed the claim, setting aside the adoption. 

Upon appeal the lower appellate Court (District Judge of Mainpuri) 
agreeing with the first Court, held (without deciding whether the property 
was joint or divided) that no permission was ever given by Shankar to his 
widow, Musammat Liareti, to make a posthumous adoption ; that such 
permission was absolutely necessary to validate such an adoption as that 
of Tulsi , that the entry in the zoaj ib-ul-arz, as it does not state express- 
ly that the widows can adopt without permission , should he construed 
in accordance with the ordinary rule of Hindu law by supplying the words 
if authorised by the husband." 

Upon these grounds, the learned Judge, without considering the 
question of collusion and fraud, dismissed the appeal. The defendants 
appealed to the High Court on the following grounds ; — 

1. That the permission of the husband was not necessary to make 
the adoption sought to be set aside. 

“ 2. That a good and valid authority to adopt a son has been esta- 
blished. 

“ 3. That in any case the adoption cannot be absolutely void, and the 
plaintiffs have got no cause of action to maintain the present suit.” 

The appeal came for hearing before Straight and Mahmood, JJ., who 
made the following order of reference to the Full Bench : 

STRAIGHT, J. Theie call be no doubt that the two questions raised 
in this appeal are of very grave importance, and their decision involves 
very considerable difficulty. These two questions are : 

[331] Firstly, Whether an essential condition precedent to the 
making of a valid adoption by a Hindu widow is an authority from her 
deoeased husband to make it? 

Secondly , — Whether a valid adoption can be made of an onlv son of 

another ? 

The Hindu law bearing upon these two points in not altogether clear 
and it is diflioult to reconcile some of the decisions with the original text** 
fco which we have beeu referred by Mr. Sundat Lai on behalf of the defen’ 
dante-apjpallants. In the case of Choudhry Padam Singh v. Koer, Udaya 
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Singh (1) which was a decision of their Lordships of the Privy Council on 
an appeal from a decree of the Sadar Diwani Adalat of these Provinces 
bir James Colvile in the course of his judgment remarks : — “ In order 
therefore, to establish the validity of the adoption in this case, It was 
necessary tor the appellant to prove first the authority given by Hem 
bingh to his wife to make the adoption, and second the actual adoption." 
1 1 the other hand, the commentary of the Viramitrodaya, at page 

115, quoted by Mr. Sandar Lai , reciting the passage from Vasishta, 
which 18 said to embody the Hindu law on the question, the criticisms of 
Mr. Mandlik, in his well-known work at pages 462-465, the paragraph of 
the Vyavastha Cliandrika , Vol. II, pages 19 and 38, and the summary of 
■Ur. Jolly in his book upon the Hindu law of Partition, Inheritance and 
Adoption, page 304, all give much colour to the contention set up by the 
efendants, namely, that a valid adoption may be made by a Hindu widow 
to her deceased husband without any authority from him ‘ We are inform- 
ed by Pandit Ajudhia Nath, that in S. A. No. 35 of 1888 {Beni Prasad v. 

a) dai Bibi), which is pending in this Court, this same question is invol- 
ved, and it seems to us to be one of such importance that it should be 
considered and determined by the Full Bench. 

As to the second point involved, viz., as to whether an only son can 
be the subject of an adoption, there is no doubt that a Full Bench 
of this Court in the case reported in I. L. B., 2 All. 164, has held 
in the affirmative. I confess with the most profound respect [332] 
for the majority of the Judges who so decided, that have always, 
since I came to have any acquaintance with Hindu law, entertained 
serious doubts as to that judgment being in accordance with that law, and 
as it is not a unanimous judgment of the whole Court and as my doubts 
about its accuracy are shared by my brother Mahmood, I think it would 
be well if the Full Bench should at least have an opportunity of determin- 
ing whether it is prepared to reconsider the question so determined by the 
former Full Bench, and if so, it can then determine it. 


Under these circumstances, and with these observations, I refer the 
second appeal No. 2067 of 1886, to the Full Bench. 

MAHMOOD, J. — I agree entirely. 

The Hon. Pandit Ajudhia Nath and Pandit Sundar Lai, for the 
appellants, cited the following authorities : — Vasistha Smriti, chap. XV, 
verse 5, at p. 75 of Dr. G. Buhler’s translation (Sacred Books of the Fast, 
edited by Prof. Max Muller, vol. xiv, p. 75) ; Viramitrodaya , translated by 
Golap Chandro Sarkar Shastri, pp. 115 and 116 (ed. 1879) ; Mandlik’s 
Hindu Law, pp. 462 — 466 ; Stokes’ Hindu Law Books, p. 415 ; Dattaka 
Mimnnsa, sec. I, paras 15, 16, 17, 18 (Stokes, p. 534) ; Dattaka Mimansa, 
sec. IV., para. 12 (to show that Nanda Pandit was inconsistent in 
holding that a childless Hindu widow had an implied authority to give 
away in adoption, but not to adopt) ; Dattaka Cliandrika, sec. I, paras. 31 
and 32 (Stokes, p. 636) ; The Collector of Madura v. Moo too Ramalinga 
Sethupathy 12) ; Ganga Salmi v. Lckhraj Singh (3) ; Ramji v. Ghaman 
(4) ; Giriowa v. Bhimaji Raghunath (o) ; Giriclhari Lull Roy v. The Go- 
vernment of Bengal (6) ; Muni Ram Kliota v. Kcrij Kolitany (7) ; Hanuman 
Tiwari v. Cliirai (8) ; Srimati Uma Deyi v. Gohoolanund Das Mahapatra 
(9). 

(1) 12 M.I.A. 350. (2) 12 M I. A. 397. (3) 9 A. 253. (4) 6 B 493 

(5) 9 B. 58. (0) 12 M. I. A. 448. (7) 7 I. A. 115 at p. 153. 

(ti) 2 A. 164. ‘ 5 (9) 5 I. A. 40, , .. ..... 
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Pandit Bishambhar Nath and Munshi Kashi Prasad , for the respon- 
dents, cited the following authorities : — Mayne’s Hindu Law (ed. 1878), 
para. 99, pp. 91, 92 ; West and Buhl or' s Hindu [333^ Law (ed. 1884), 
pp. 958, 959 ; Macnaghten's Hindu Law, pp. 90, 100, 155, 182 ; Cole- 
brooke, vol. iii, p. 322, para. 3 ; Strange’s Hindu Law (ed. 1864) pp. 78, 79; 
Tagore Law Lectures, 1883, by Dr. Jolly (ed. 1885), chapter iii, pp. 303, 
304 ; Norton’s Leading Cases on the Hindu Law of Inheritance, part I, 
pp. 84, 85 ; Preface to Dattaka Mimansa by J. C. Sutherland (ed. 1834), 
para. pp. 3, 4 ; Stokes’ Hindu Law Books, p. 664 ; Vyavastha Chandrika 
(Shama Charan Sirkar) vol. ii, p. 38; J. S. Siromani’s Commentary on Hindu 
Law (ed. 1885), pp. 117, 118; Vyavastha Darpan (Shama Charan Sirkar) 
ed. 1859, vol. i, pp. 868 (para, 508), 870 ; Dattaka Mimansa (J. C. Suther- 
land), ed. 1834, p. 4 ; Colebrooke's Digest of Hindu Law (ed. 1865), vol. 
ii, p. 388 ; Raja Shnmshere Mai v. Rani Dilraj Konwur (1) ; Raja Hai- 
munchul Singh v. Koomer Gunsheam Singh (2) ; Jairam, Dhani v. Musan 
Dhani (3) ; Ghowdhry Padam Singh v. Koer Udaya Singh (4) ; The 
Collector of Madura v. Moottoo Ramalinga Sethupathy (5) ; Thakoor 
Oomrao Singh v. Thakoranee Mahtab Koo nicer (6) ; Gournath Choiudhree 
v. Arnopoorna Choivdhrain (7) ; Narayan Babaji v. Nana Manohar (8) ; 
Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmi (9) ; Bawani 
Sankara Pandit v. Ambabay Animal (10). 

The Hon. Pandit Ajudhia Nath and Pandit Sundar Ral, for the ap- 
pellants, in reply, cited Vyvastha Chandrika , vol. i, preface, p. xxii; vol. ii, 
pp. 40, 55 ( note), Tagore Law Lectures, 1883, p. 305 ; Elberling’s Hindu 
Law, p. 16, para. 30 ; Morley’s Digest, vol. I (a), Introduction, p. 205; 
Norton’s Leading Cases on Hindu Law, vol. I, p. 86. 
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Mahmoud, J. — The main points in the case are stated in my learned 
brother’s order of reference to be the following : — 

(l) Whether an essential condition precedent to the making of a valid 
adoption by a Hindu widow is an authority from her deceased husband to 
make it ? 

[334] (2) Whether a valid adoption can be made of an only son of 
another ? 

It is to these two questions that I shall presently address myself. 
But before doing so I wish to premise that notwithstanding the ruling 
of a Division Bench of the Calcutta High Court in Raj Coomar Lai v. 
Bissessur Dyal (11) I entertain considerable doubts as to the soundness of 
the view which seems to have been adopted by both the Courts below, 
that the literary caste of Kayesths in this part of the country, to which 
the parties belong, falls under the category of Sudras , as understood in 
the division of mankind in the Institutes of Manu, or elsewhere in 
authoritative texts of the Hindu law. The question is one of considerable 
difficulty, not only ethnologically, but also from a legal point of view, so 
far as the administration of the Hindu law to this important section of 



ITiJlii 


(1) Calc. S. D. A. vol. ii (1812-1819). p. 169. 

(2) Knapp. 203 ; Sufch. P. C. Judgments, vol. i. p. 4. 

(8) Calc. S.D.A.. 1830, p. 3. (4) 12 M.I A. 850, at pp. 356, 357. 

(5) 12 M I A., 897. at pp. 486. 437. 

(6) N.W.P.H O.R. 1868. p. 103 a, at pp. 103 k, 103 L 

(7) OaIo. 8.D.A., 1852. vol. viii, part. T. p. 382. at pp. 833, 334. 

(8) 7 B.H.C.R. 153. at p. 176. (9) 4 I. A. 1. at p. 10. 

(10) 1 M.H.O.R. 363. (11) 10 C. 688. 
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the population is concerned. I do not take the question to be settled bv 
any adjudication o f the Lords of the Privy Council, either in Sri Narayam 
Mztter v Sree Mutty Ktshen Soondoory Dassee (1) or in Makashova 
Shosinath Ghose v. Snmtt Krishna Soondari Dasi (2), in both of which the 
cases referred to adoption by Kayesths of Lower Bengal, who may be dis 

th^ g Nn!fh b W fl ^ m *5? t ™ elve casfces of Kayesths in Upper India, such as 
the North-Western Provinces and Oudh. Nor do I think that the unre- 

?^ fc0 ^ 7 i, d ® O1 ? 7 - On ° f t he 7 Earned Chief Justice and my brother Tyrrell in 
Chaudhrt Hazart Lai v. Bishun Dial (First Appeal No. 113 of 1886 

°k fche t ^T° f Ju ^ e 1887) ’ which was also an adoption case, settles 
the question. But I need not pursue the subject any further since, both 

m the Division Bench and m the argument addressed to the Full 

Bench on either side, I fully understood it to be conceded that this 

case was governed by the ordinary rules of the Hindu law of adoption, 

and that the nationality or caste of the parties did not affect the two 

mam questions which my brother Straight enunciated in his order of refer- 

ence which I have quoted. In this manner I shall deal with the case, 

Tqqr-I i mk ’ I cor Jvemently say here in passing that I agree with the 

L«WSJ learned Judge of the lower appellate Court in holding that what- 
ever importance may be attached to entries as to custom in the wajib-ul- 
arz as evidence of such custom, they are not conclusive proof, and that in 
any case express words are necessary to prove any such special custom as 
would modify the general law, and that in this case the absence of such 
words in the wajib-ul-arz points bo the conclusion that the general Hindu 
law of adoption was not intended to be interfered with as to the widow’s 
power of adoption — an interpretation fully consistent with the manner in 
which the Lords of the Privy Council treated the iuajib-ul-arz in Rani 

e traj j?war v. Babn Mahpal Singh (3), and in Uman Parshad v. 

< jranaharb Singh (4). 


Now the parties to this litigation are residents of the district of Main- 
pun, in which the property in dispute is situate, and it is admitted that 
they are governed by the Benares school of Hindu law, which is some- 
times denominated as the Mitakshara school, though of course the 
authority of the Mitakshara is also recognized in other parts of India. I 
have considered it necessary to state this at the outset, because in dealing 
with the difficulties of law which the facts of this case have produced, 
constant references will have to be made to schools of Hindu law other 
than the Benares school. 


M 


Viewing the case thus, by far the most important question of fact 
upon which both the Courts below have concurred is that the deceased 
Shankar had never authorised his widow, Musammat Lareti to make a 
posthumous adoption, and I hold that this finding of fact cannot be distur- 
bed in second appeal. And because this is so, the first question enunciated 
by my brother Straight in his referring order becomes the turning point 
of decision in this case, namely, whether, in the absence of authority by 
the husband, the widow of a childless Hindu, acting on her own behalf 
can make a valid adoption. This very question of law arose in the case 
of Ganga Sahai v. Lekhra j Singh (5) in which I had the honour of being 
associated with my brother Straight, who approved of my [336] judgment 
in that case. The question was not then decided because my learned 
brother and I were agreed that upon the evidence in that case the factum 


(1) I. A. Sup. Vol. 149. 
(4) 14 I. A. 127. 


(2) 7 I.A. 250. 

(5) 9 A. 253, see p. 274. 


f3) 7 I. A. 63 
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l^^ 0p6i0 ^ was not pro 7 ed - and if I mention the ease now it is 
DointL or^- Jh«r a f V ‘ eW r° av ° ld re Pa‘ition of what I said, in that ease upon 

whioh are comm ° n *° this case and the 

tile Z h ", OXI;; ^! 63 o£ th J a oase - howov «r, as I have already stated, require 
Wl C°™ t He qUSStl0a / , and in hiding it, so far as I am concerned 

,r 0 «“ r£*s- rsLszrs&Xuii 

5s h r KSL: h '” h h “ - ~ "> s 

hehe^r th «fi-t point which I should dispose of is that pressed on 
behalf of the appeUants to support the adoption of Tulsi bv Musammat 

SSS “ t.l argument that, even if the adoption was made without ner 
mission of the widow s husband, and even in the absent 

? r consent of the sapindas of the deceased husband, the fact tha“an 
actual adoption has been made by the widow is sufficient to validate such 
adoption by reason of the doctrine of factum valet as unde^tood In the 

Hindu law of adoption This was one of the questions which I h^ to 

conl.li 4 1 "t aa ’ l(/ ‘[ Saha ‘ v- Lekhraj Singh (2), and in summin« up mv 
conclusions I said at page 297 of the report : ° up my 

J , • having SO far explained how I understand the general scone of the • 
octrine of factum valet, I proceed to define upon what points of Priori., 
adoption I would hold it to be inapplicable. AdoptTon under the H n,1n 
aw being in the nature of gift, three main matters constitute its elements 
apart from questions of form. The capacity to give the camn K iTi t 
and the capacity to be the subject of adoption seem to me fo l.l? to . take 
essential to the validity of the transaction and as Soh Wo % T 

E o?f 3 3°n h ,t, <l0 Th ” A " dI .1 lh .“t 

sfiMs ter, “ s'" g ,hi - * *"*" «» 

I still adhere to the views whioh I thus exnressed a nH 
such adherence it might have become with me in this^ase^^aw °l 
considerable difficulty to decide how far I could make it no^Me f ° f 
to accept the ruling of the majority of a Pull Bench ofthilrl 
Hanutnan Tiioari v. Chirai (3) where it was laid down J Vi Court . ln 

HinduT Vale T apP H ed aven to the ad « p tion of an only^on und^ tbe 
Hindu law. I say this because in the case now before me it ; , • .?“? 

that at the time of the adoption of Tulsi bv Musammet r ,! \ adlnltted 

the only son of his natural parents, and this he T 

have precluded not only the capacity of his oarent- in * 0,1 J m *ght 

but also the capacity of Musammat Lareti, and even of V her husband 
were he alive, to receive the child in adoption. husband, 

I am, however, relieved of the necessitv of oorKi’^Wnn f « • 
not only because there is still existing the ruling of fh« ™ ^ fc question. 
Bench of this Court in ff,» Jiii Zn /Ssu-T^t " °, f a Pul > 
the adoption of an only son. but also because, accord in- r,i t .kl„,' al<ilt . y . 

I have taken in this case, I have arrived at the conclusTon that m,'"' W Uoh 
permission of the husband is absolutely necessary « 7^. v tha °' :press 

° f adOPti ° a b >’ ^uVn°tt Te 
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were stated by me in Ganga Sahai vi Lekhraj Singh (1), and at page 300 
of the report I stated two texts which form the foundation of the right of 
adoption itself. I said that one of the two texts was from Manu (chapter 
IX, section 168) : — - 

“ He whom his father or mother, with her husband' s consent , gives 
to another as his son, provided that the donee has no issue, if the boy be 
of the same class and affectionately disposed, is considered as a son given, 
the gift being confirmed by pouring water." [338] The other text is from 
Vasistha (3 Dig., page 242), which is fuller than the preceding one : — 

4 A son formed of seminal fluids and of blood proceeds from his father 
and mother as an effect from its cause. Both parents have power to sell 
or to desert him. But let no man give or accept an only son, since he 
must remain to raise up a progeny for the obsequies of ancestors. Nor let 
a woman give or accept a son unless with the assent of her lord." 

The supreme authority of both these texts is universally acknow- 
ledged in the Hindu law of adoption, and I should have thought that the 
words “ with her husband’ s consent" in the text of Manu, and the clearer 
words “ nor let a woman give or accept a son unless with the assent of her 
lord" which occur in the text of Vasistha, would leave no room for doubt 
that the consent or permission of the husband was an indispensable 
condition to the validity of an adoption by a wife or a widow. But such 
does not seem to be the case, as is apparent from a note to verse 9, chapter 
I, section II of the Mitakshara by the celebrated Colebrooke {Stokes’ Hindu 
Lazo Books , page 415). The note says : — 

“ In regard to a widow’s power of adopting a son, there is much 
diversity of opinions. Vachespati Misra, who is followed by the Mithila 
school, maintains that neither a woman nor a Sudra can adopt a dattaka 
or given son, because the prescribed ceremony includes a sacrifice, which 
they are incapable of performing. This difficulty may be obviated by 
admitting a substitute for the performance of that ceremony, and accord- 
ingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the other schools of law. Nanda Pandita, however, 
in his treatise on adoption, restricts this to the case of a woman whose 
husband is living, since a widow cannot, he observes, have her husband s 
sanction to the acceptance of a son. On the other hand, Ballambhatta 
contends that a woman’s right of adopting, as well as of giving a son, is 
common to the widow and to the wife. This likewise is the opinion of the 
author of the Vyavahara-mayukha ; but while he admits that a widow may 
adopt a son without her husband’s [339] previous authority, he requires 
that she should have the express sanction of his kindred. ^ ^Writers of the 
Gaura school, on the contrary, insist on a foimal permission fiom the 

husband declared in his lifetime. 

Such being the divergencies of opinion among the text- writers of the 
Hindu law themselves, I shall, before referring to the case-law upon the sub- 
ject. deal first with the Hindu law texts themselves, and in doing so I will, 
except for purposes of analogy, confine myself to the exact question which 
arises in this case, namely, the capacity of the widow to take in adoption 
(as distinguished from her capacity to give in adoption), for here there is no 
question that the natural parents of the adopted Tulsi had capacity to 
give him, barring such objections as might arise in consequence of his 
being an only son — an objection which I have already disposed of with 


(1) 9 A. at pp. 299-302. 
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CWi (I) t0 th ° Bonoh "^“8 of this Court in Hanuman Tiwari v. 

■ J5*?. questi f, n b f *“8 thus limited to the capacity of the widow to take 

w ‘ fchout permission of her husband, the most important 
f bed U P°“ b y ‘be learned Pandit Ajudhia Nath is the Virami- 

LmnZnt.W commentar y on the Mitakshara, undertaken 

' h a d ®bberate intention to uphold the authority of the Mi- 

“swermg the objections which were raised and enunciated 

The fl r ln ® sc b°°l of inheritance as represented by the Dayabhaga. 

a k ° thS t “ t , of y asl stha, “ let not a woman give or accept 

eoeTon £ t h he assent °{ he \ husband, '’ which I have already quoted, 
g os on to sa»y in & somowhat polemical spirit i 

of hflr ^ y K^ at tbe of a 80n by a woman without the assent 

wh^ £ u a pr ° hlb,fced m this ^xt, the son taken by a widow 

whose husband d^ed without giving authority, does not become an adopted 

?? tenable, since a sonless person has no access to heaven, 
a p i°creation of a son is ordained to be necessarv. Therefore the 

d r° n W f 1Ch rQ^i S b ° Un i Unde r fcho Shastras togive'is not to be consi- 
dered as wanting [3403 in such a case. Nor can it be said that thus the 

portion, namely, unless with the assent of her husband ’ would be useless 

inasmuch as there is no case to be excluded, and as the authoritv which 

a ~ 18 bou P d u * d ©r the Shastras to give is in all cases necessary (and 
so assumed as given) Because the prohibition is levelled against a woman 

h f S u fc ° . adopfc f s ° n for her °wn sake when her husband, who is 
desirous of having rruxksha or freedom from the necessity of repeated deaths 

and births, or who has a son by another wife, cannot possibly give an 

authority to adopt.. But when the husband is dead the 

assent of those only is necessary on whom she is dependent. In thi* 

view the object of the prohibition becomes reasonable. Therefore although 

the husband be deceased without giving permission to adopt still an adon 

*>on *> y the vndaw zs no. invalid.” (Gopal Chandra SarkaA translalfn 
of the Vzrarmtradaya , pp. 115-16). ansiamon 

Beyond verbal difference the same is substantially the effect of the 

*r an ?j. a4, °?_ of . the passage made by Mr. Mandlik in his commentarv on 
the Mayukha >(at pp. 463-64) in his work on Hindu law I bate cited 
this passage first, as it covers the whole ground of fch* - aa ted 

to us by Pandit Ajudhia Nath ou behalf If "ho apntutn t ? address «d 

the Viramitradaya is relied upon by the ^ 

Mzmansa, to which I shall refer later on • but 6 ♦ h S £>att 9 1ca 

interesting to ascertain tbe exact authority of the Viratnitr ***?** fcbao 
whioh so much emphasis has been laid on behalf of fh« * n a ^ a ^ a » 
origin of the book is well desoribed by Sha^^^ Tbe 

v ° L 

of Ka^i* Vira^Sinha?^wheno^ S the >, ^w>ir < ^,s > st«q^!j r< V^* Sra th f **~Won 

Tnlj his Y rk Th pears ^ 
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in Nudea about four hundred years ago, has been cited therein. The 
object of Mitra Misra’s writing this work appears to have been with a 
view to re-establish or confirm the doctrines of the MitaJcshara or of the 
Benares school, many of which were refuted by Jimuta-Vahana , who was 
supported by Raghunandana and the other writers of the Bengal school; 
but Mitra Misra, reasoning on the arguments of Jimuta-Vahana and the 
rest with great accuracy, has generally refuted their doctrines and con- 
firmed those of his master, Vijvaneshwara. Viramitradaya is the work ' 
of a great logician, and may be regarded as a complete Digest of the 
Dharmashastra of the Benares school, in which the author has generally 
expounded the doubtful passages, and supplied the deficiencies of the 
MitaJcshara , and expressed what was left therein to implication.” 

That the Viramitradaya is an authority in the Benares school cannot 
be doubted. In The Collector of Madura v.Moottoo Ramalinga Sathupathyi 1). 
their Lordships of the Privy Council refer to the work ( vide p. 438) as 
“ a treatise of special authority at Benares,” and in Giridhari Lai Roy v. 
The Bengal Government ^ ), they more specifically say that “their Lordships 
have no doubt that the Viramitradaya, which by Mr. Colebrooke and others 
is stated to be a treatise of high authority at Benares, is properly receiv- 
able as an exposition of what may have been left doubtful by the 
MitaJcshara , and declaratory of the law of the Benares school ,” — a dictum 
in keeping with the importance which their Lordships attached to the 
book in Muni Ram Kohta v. Kerrij Kolitany (3). 

The Viramitradaya must therefore be regarded as a work of high 
authority in the Benares school of Hindu law. but it is equally certain 
that the DattaJca Mimansa of Nanda Pandit is also a very high authority 
in that school, especially upon questions of adoption, which it treats more 
comprehensively than any other work of that school of law. The 
authoritativeness of the book, so far as the Benares school is concerned, 
was fully recognized by the [342] Lords of the Privy Council in The 
Collector of Madura v. Moottoo Ramalinga Sathupathy (1), and I dwelt 
at some length on the subject in Ganga Sahai v. Lekhraj Singh (4). 

The observations which I then made with reference to the exact 
authoritativeness of the book have been relied upon on behalf of the 
appellant in this case for the contention that the work is not one of high 
authority ; but I think it is enough to say that there is nothing in my 
judgment in that case to shake the authority of the work as a book of 
reference on the Hindu law of adoption, and that if I declined to accept 
the interpretation of Nanda Pandit in his DattaJca Mimansa, on the parti- 
cular point then before me, it was mainly because I held that the passage 
of the Kali Jcapur ana, upon which his view of the law was based as to the 
limit of age for adoption, was in itself not shown to be a genuine text. 

I may have to refer to this subject again ; but meanwhile, as a counter- 
poise to the text of the Viramitradaya which I have quoted, it will be 
convenient to quote the DattaJca Mimansa of Nanda Pandit (section I, 
verses 15, 18), StoJces * Hindu law BooJcs , pp. 534-35, where referring to 
the text that adoption may be made “ by a man destitute of sow,” the 
author’s commentary is — 

“ From the masculine gender being here used, it follows that a 
woman is incompetent (to adopt). Accordingly Vasistha ordains : let not 
a woman either give or receive a son in adoption unless with the assent 


(l) 12 M. I. A. 397. (2) 12 M. I. A. 449. (3) 7 I. A. 115 at p. 353. 

(4) 9 A. at pp. 322-324. 
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of her husband. From this the incompetenoy of the widow is deduced, 
since the assent of her husband is impossible. Nor should it be argued 
that the assent of the husband is requisite for a woman whose husband 
is living because she is subject to control, but not so the widow, for 
mention being made of women in general, dependency on control is not 
the cause and (were it) her subjection to the control of kinsmen exists as 
shown in the following text : — ‘ On default of these the kinsmen , &c.' If it 
is contended, then, that she may adopt a son with the assent of the 
kinsmen even, it is wrong, for the term * husband * would become indefi- 
nite, and the purpose would not be attained. Now the purpose of 
£343] the husband’s sanction is that the filiation as son of the husband 
may be complete, even by means of an adoption made by the wife.” 

There can be no doubt that the effect of this passage is to show that, 
according to the Dattaka Mimansa, a widow, without the previous assent 
of her husband, has do authority to adopt a son to him — a rule which, 
as I have already said, is directly opposed to the doctrine of the Yiramit- 
radaua. 

But these are not the only original authorities which have been cited 
on either side, and much reliance has been placed upon works belonging 
to other subdivisions of the Mitakshara law, and there can be no doubt 
that they may be resorted to for help in determining doubtful questions 
arising out of the doctrines of the Mitakshara itself. 

In dealing with this class of authorities, perhaps the best course 
will be to take those which were cited on behalf of the appellant, and then 
to cite those relied upon on behalf of the respondent, before considering 
what resulting effect they may have upon this case. 


Pandit Ajudhia Nath , on behalf of the appellant, introduces these 
texts by reading a passage from Mr. Maudlik’s Hindu Law, pages 463-65, 
where that learned author has quoted the original texts and translated 
them. He says 

‘ What the wife may not do, the widow can do; for from the very 
necessity of the case, after the husband’s death, the widow requires no 
such power from her husband. A text of Vasistha, — a female should not 
give or receive a son except by permission of the husband, which apparently 
lends colour to the opposite view, — has been so construed by Gouda writere 
that according to their interpretation a widow can under no circumstances 
make an adoption except with the express anumati (permission) of her 
husband. This, however, is not correct. The text applies to the wife, 
and not to the widow ; and so it has been construed by the Nibandhakaras 
and other writers who are followed on this side of India. Thus Karnalakara 
in the Nimayasindhu , after quoting the above text of [344] Vasistha, 
observes ; — This (text applies) where the husband is living, otherwise 
there will be a contradiction (between this text and) the text of Vatsa and 
Vyasa (to the effect that) he is to be known as a given son who is given 
by bis mother or father. Gift here is illustrative of acceptance ” 

Mr. Mandlik then cites the passage from the Vtranutradaya whioh 
I have already quoted, and he then, referring to that passage as to the 
widow s power of adoption without her husband's permission, goes on to 


tt Anantadeva in the Satnskara-hattsluvha goes still further. He says : — 
In reality this precept (viz., the text of Vasistha , which says that a 
woman cannot give or receive a son without the command of her husband) 
should be understood by the intelligent not as a prohibition, but 
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intended to require a command (of some one) for adoption in the case of 
a woman who has had no permission from her husband ; inasmuch as 
there can be no prohibition of what has been commanded (as the adoption 
of a son is), owing to the failure to adopt being declared sinful by the 
text, there is no higher world for a sonless man, &c.; and inasmuch again 
as (treating the precept) as a paryudasa (a negative proposition) would 
imply a lakshna (metaphorical interpretation”). (Mandlik, page 465). 

The other text on which Pandit Ajudhia Nath relies is a passage 
from the Dattakadarpana, which Doctor Jolly has translated at pages 
304-5 of his Tagore Law Lectures for 1883. The extract is the following : — 

“ The adoption of a substitute for a son should be undertaken by 
females as well as by males. If it be objected that the incapacity of women 
to give or receive a son in adoption is shown by the text of Vasistha - - 
* Let a woman neither give nor receive a son ’ (the reply is) — No. The in- 
capacity of women to give or receive a son might be twofold — owing to 
their incapacity to recite the mantras customary on the gift or acceptance 
of an adoptive son, or owing to the want of the husband’s consent. The first 
reason is not to the purpose .[345] because a woman, after having merely 
declared her intention to adopt, might cause the homa and all the other 
ceremonies to be performed by a spiritual guide. Where the person to be 
adopted is a closely related sapinda or sagotra , there is no impropriety of 
any sort, because it is ruled that the homa and the other ceremonies may be 

dispensed with in that case Nor is the second reason correct, because 

Vasistha recognises a right to adopt in women as well (as in men) as he says — 

‘ without the husband’s permission.' For Vasistha does not speak of 
that incapacity of a woman which is caused by her incapacity to recite 
mantras , but of that incapacity only which is connected with the want of 

the husband’s consent In accordance with the text ‘ the father 

protects her during infancy ; the husband protects her when she is grown 
up ; the son protects her in her old age ; a woman is never fit to be 
independent;’ women whose husbands are living have power to give or 
take a son in adoption, not independently, however, but with the sanction 
of their husbands only. Widows, on the other hand, who are destitute of 
the three, beginning with the son ( i.e ., son, husband, father), possess an 
entirely uncontrolled and independent power of giving and taking (in 
adoption). Only the widow’s right of adoption must be held to be con- 
fined to the widow of one divided in estate (from his brothers or other 

co- parceners).” 

These texts are in accord with the doctrine of the Mayukha (chapter 
IV, section 5, verse 17, Stokes' Hindu Law Books , p. 63), where it says . 

“Therefore, if there must be an order from the husband, it is for a 
married woman only, as above shown; but for a widow , even without it 
(adoption) may be made with the permission of her father, or, on failure of 
him, of the relations nyati under this precept: Let a female be taken care 
of by her father while a child ; by her husband when married ; and by her 
sons in her old age. If none of these exist, let her other relations {nyati) 
take care of her. A woman is never fit for independence.’ This has been 
declared by Yajnavalkya only with reference to difference of [346] age and 
the circumstances of a woman being under the power of her husband. In 
case of his being dead, or (unable) from old age or other (disqualifica- 
tion), or from helplessness, then (she is) indeed under the power of her 

sons or other relatives.” % . 

There is no doubt that these texts support the contention on behalf 

of the appellant, especially as they all bear upon the point of distinction 
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between the adoptive powers of a widow as distinguished from the wife, 
that is to say, the powers of a woman whose husband is living. 

On the other hand. Pandit Bishamhhar Nath on behalf of the respon- 
dent in supporting the authority of the Dattaka Mimansa of Nanda Pandit 
in the .Benares sohool as to the indispensability of the husband’s permis- 
sion for the validity of a posthumous adoption by his widow, eites two 
texts which have been translated by Dr. Jolly in his work on Hindu law 
( Tagore Law Lectures for 1883, p. 303). The first of these texts is from 
the Dattaka Nirnaya : — 

“ Giving or taking a son in adoption is illegal in a woman unless her 
husband gives his consent to it.” 

The other text is from the Dattaka Tilaka : — 

“ By ‘ one sonless,' i.e., by a male destitute of the likeness of a son. 
Not by a woman, because it may neither give nor receive (a son in adop- 
tion, as stated by Vasisthcz : “ Man formed of virile seed and uterine 

blood proceeds from his mother and his father (as an effect from its 
eause). (Therefore) both parents have power to give, to sell, and to 
abandon him. Let him nob give or receive (in adoption) an only son. 
Por (he must remain) to continue the line of the ancestors. Let a woman 
neither give nor receive a sou except with her husband’s permission.’ 
The right of a woman to adopt with her husband’s permission is second- 
ary only ; and it must not be said : The mother also has full 

power to give or receive a son, on failure of the father, because the 
text both parents have power’ contains the dvandva (copulative) compound 
{matapitavan, ‘ both parents’), and beoause it is said ‘whom bis mother or 
father give,* &c., {JManu y IX, 168), and because each of the two component 
C347] parts of a dvandva compound is significant by itself. This objec- 
tion ennnot be maintained in the face of the rule that the husband’s per- 
mission is required. Again, if it be said that here also the equality of 
rights between both parents is established, the prohibitive rule, ‘Let a 
woman neither give nor receive a son. ’ would be unmeaning, the female 
sex being in every way dependent on the male sex, because they must never 
be independent. And thus says Harita , — ‘In regard to a wife, in regard to 
wealth, and especially in regard to the sacred law, a woman does not 
deserve independence, neither in taking nor in abandoning.* Narada : — 
Transactions made by woman are null and void, except during distress, 
especially if they relate to the gift, mortgaging or sale of a house or field. 
Such transactions acquire validity in that case only if the husband approves 
of them, or, on failure of the husband, the son, or on failure of 
both husband and son, the king.’ The term' during distress' is used (in the 
text of Narada ) in order to indicate that a gift or other transaction made 
by a woman for the purpose of obviating distress, is valid. Therefore a 
woman even may give in adoption and completely relinquish her dominion 
over a son in times of distress. But she may not receive (in adoption) 
because the dvandva compound, &o., is used with reference to the gift 
■only of a son. Therefore both parents have power to give, sell, or 
abandon from passion or some other motive their son, who is formed of 
virile seed and uterine blood, and has proceeded from them as an effect 
from its cause. But they are not (invested with equal power) as regards 
the acceptance (of a son). Although, therefore, a son owes his existence 
to his mother, she cannot be permitted to adopt a son independently (of 
her husband), beoause she is not allowed to give a son in adoption during 
the lifetime of her husband. Therefore, supposing even a man wore 
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anxious bo give in adoption his only son, the re presen tafciye of his race, 
a woman is not allowed to receive him in adoption." 

That these various texts of the Hindu Law are in much conflict with 
each other as to the necessity of the husband’s permission for the validity 
of an adoption by a woman, whether as the wife of a [348] living 
husband or as a widow, cannot be doubted ; and the difficulties created by 
this conflict are considerably enhanced by the circumstance that all the 
texts quoted belong to the Mitakshara school of Hindu law, though their 
comparative authority is received with varying weight in various subdivi- 
sions of the Mitakshara school of the Hindu law itself. 

Their Lordships of Privy Council had to deal with a similar difficulty 
in the case of The Collector of Madura v. Moottoo Bamalinga Sathupathyil } 
where, after stating that “ the remoter sources of the Hindu law are 
common to all the different schools," and describing the process whereby 
these various schools adopted divergent opinions, went on to say : — 

“ This very point of the widow’s right to adopt is an instance of tbe 
process in question. All the schools accept as authoritative the text of 
Vasishta , which says : ‘ — Nor let a woman give or accept a son unless with 
the assent of her lord.’ But the Mithila school apparently bakes this to 
mean that the assent of the husband must be given at the time of the 
adoption ; and, therefore, that a widow cannot receive a son in adoption 
according to the Dattaka form at all. The Bengal school interprets the 
text as requiring an express permission given by the husband in his life- 
time, but capable of taking effect after his death, whilst the Mayukha and 
Koustribha treatises which govern the Mahratta school explain the text 
away by saying that it applies only to an adoption made in the husband’s 
lifetime, and is not to be taken to restrict tbe widow’s power to do that 
which the general law prescribes as beneficial to her husband’s soul. 
Thus upon a careful revieio of all these writer s, it appears that the difference 
relates rather to what shall be taken to constitute , in cases of necessity , 
evidence of authority from the husband , than to the authority to adopt 
being independent of the husband . ” 

There Lordships then go on to say : — 

“ The duty therefore of a European Judge, who is under the obligation 
to administer Hindu law, is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities, [349] as to- 
ascertain whether it has been received by the particular school which 
governs the district with which he has to deal, and has there been sanc- 
tioned by usage. For, under the Hindu system of law, clear proof of 
usage will outweigh the written text of the law." 

it is in the light of these observations of their Lordships that I shall 
deal with tbe exact question now before us, viz., whether a widow can 
validly adopt without the previous permission of her husband who is na • 
longer alive. I shall consider the question in accordance with the Benares 
school of Hindu law, which admittedly governs this case, but before doing 
so I wish to repeat what I have already said, that in the present case 
there is no question as to the widow’s power of giving in adoption, but the 
question is limited to her power of taking or receiving in adoption. 

This being so, the authority of Manu, which is supreme in the Benares 
school, is the first to be referred to. I have already quoted verse 168 of 
chapter IX of that holy Sage’s institutes of law as conferring authority 
upon the parents to give a son in adoption, and in that verse the name of 

(1) 12 M. I. A. 397. 
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the mother of the given boy is expressly mentioned, though even there the 
consent of the husband is indicated, giving rise to those divergencies of 
opinion to which reference has already been made by me. So much as to 
the authority to give in that sacred institute, but as to the authority to 

receive, the important verse is the next, namely, verBe No. 169 which 
runs as follows : — 


He is considered as a son made or adopted whom a man takes as 
his own son, the boy being equal in class, endued with filial virtues, 

acquainted with the merit of performing obsequies to his adopter , and with 
the sin of omitting them.” 

Now, comparing this passage with the preceding verse, it is remarkable 
that whilst as to the power of giving the mother of the boy given is 
mentioned, in the later verse the wife of the taker , in adoption is not 
mentioned, and the text shows that the taking in adoption is entirely 
dependent upon the wish of the man, i. e., the adoptive father. 

[350] I have no desire to apply to the interpretation of such ancient 
texts as verses 168 and 169, chapter IX of Manu’s Institutes the compar- 
atively modern rule of interpretation expressio unius exclusio alterius ; 
but at the same time I cannot help feeling it to be very significant that 
whilst in dealing with the power to give the name of the mother of the 
boy to be given in adoption is mentioned, the text of the following section, 
which deals with the power of taking a boy in adoption, is totally silent 
as to the wife of the man who adopts. The significance of such silence 
is all the more increased by the fact that the Mitakshara itself seems 
apparently to draw the distinction between giving and receiving so far as 
the part of the wife is concerned, and is equally silent as to the power of 
a woman in receiving a child in adoption as distinguished from the part 
which she may have to take in the transaction of giving her son in adoption, 
oecfcion XI, chapter I, verse 1 of the Mitakshara , in describing the twelve 
kinds of sons recognised by the Hindu law, goes on to say : — 

Ho whom h ? s fafcher or his mother gives for adoption, shall be con- 
sidered as a son given. A son bought is one who was sold by his father 
and mother. A son made is one adopted by man himself.” 

Now, in this passage again, which really contains definitions of the 
various kinds of sons, the wife of the giver is mentioned, but not the wife 
of the taker in adoption ; and the silence is as significant as that in the 
text of Manu which I have cited. Superadding to the significance of such 
silence both in Manu and in the Mitakshara as to the power or authority 
of the adoptive mother, is the text of Vasistha, which is a smriti , and as 
such of the highest authority in the Benares school, as also in the other 
schools of the Hindu law. I have already quoted the text more than once, 
hut 1 thiuk its importance deserves repetition for the purposes of this case’ 
tor it lays down in clear language : — 

Let a woman neither give nor receive a son except with her husband's 

perimssion. (Sacred Books of the East , edited by Max Muller, vol. XIV, 
P* iOj 


A 7 This is the translation by Dr. G. Puhler, hut since Pandit A*udhic 

Wat /i for the appellant, advooated the greater accuracy of Mr. Mandlik’s 
translation of the original Sanskrit, I will quote that also. It is to 

rUDSMfollows^ 6 ab ***** 463 ° f Mr ‘ MandI,kd work on Hindu law, anc 
husband”™ 16 sh ° uld HOt give or receive a son except by permission of tht 
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I confess I do nob see any substantial difference between the two 
translations; but Pandit Ajudia Nath , for the appellant, insisted upon Mr. 
Mandlik’s translation being preferred for the sake of the contention that 
the injunction was only directory, and as such capable of being covered by 
the doctrine of factum valet , so far as any want of power in a widow to 
adopt without her husband’s permission might give rise to objection. 

Now, if I were to adopt the ordinary rules of interpretation as 
understood by us in their application to modern law, I should have been 
inclined to hold that the presence of negative words in either of these two 
translations of the text of Vasistha amount to a specific prohibition 
rendering that illegal which is done in contravention of such prohibition. 

But since the texts belong bo an ancient system of law, it is necessary 
to refer to the authoritative texts of that law itself to interpret the exact 
meaning of those prohibitions, and in this connection perhaps the best 
way would be to enunciate as steps of reasoning the following points for 
consideration : — 

(1) Whether, during the lifetime of the husband and the wife, their 
powers of adoption stand on an equal footing. 

(2) Whether, after the death of the wife, the widower can adopt 
a son irrespective of any permission of his deceased wife. 

(3) Whether, after the death of the husband, the widow can take in 
adoption without the previous consent of her hubsand. 

Now, the consideration of these questions will lead me to the 
consideration of some of the doctrines of the Hindu law ; but in [352J 
doing so, I shall confine myself to the method of decision prescribed 
by the Lords of the Privy Council in the passage which I have already 
quoted from their judgment in The Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1) at p. 436 of the report. 

And upon the first of these points, I cannot do better than adopt the 
language of Mr. Mayne’s Hindu Law , in section 99 of his work, where he 

says : — 

As an adoption is made solely to the husband and for bis benefit, he 
is competent to effect it without his wife’s assent, and notwithstanding 
her dissent [Dattaka Mimansa, i.s. 22; Kungamav. Atchama (2)]. For the 
same reason she can adopt to no one but her husband. An adoption made 
to herself, except where the Kritrima form is allowed, would be 
wholly invalid : [ Chaudhri Pudum v. Koer Oodey (3)J . Adoptions by 
women of the dancing girl caste rest on a different footing (see post , 
s. 108). Nor can she ever adopt to her husband during his lifetime, except 

with his assent ( Dattaka Mimansa , i. s. 27). ^ 

Upon the second of these points also, I think the state of the law is 

well put by Mr. Mavne in section 96 of his work on Hindu Law , and I 
adopt his views when he says : — 

“ It has been suggested that an adoption by a bachelor, or a widower, 
would be invalid, either on the ground that such a person was not in the 
order of grihastha (householder or married man) or that the right of adop- 
tion was only allowed where the legitimate mode of procreation had failed. 
But it may now be taken as settled that an adoption in either of the above 
cases would be valid (Suth. Syn. 664, 671 ; 3 Dig. 252 ; 1 W. McN. 66; 
2 W. McN. 175; Gunnappa , v. Sankappa , Bom. Sel. Rep. 202; Nagappa 


a) 12 M. I. A. 397. (2) 4 M. I, A. 1, 7 Suth. (P. C.) 57. 

3) 12 M- I. A. 356, 12 Suth. (P. C.) 1, 2 B. L. R. (P. C.) 101. 
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v. S«fe6a Sfl5irj/ 2 Mad. H. C« 367 ; Chandrasekharudu v. Bramhanna , 4 
Mad. H. O. 270;." 

reasons for the conclusion at which Mr. Mayne has arrived are 
stated in the rest of the section of the work from which I [353] have 
quoted, and they leave no doubt in my mind that the existence or non- 
existence of the wife , whether in the case of a bachelor or a widower, is 
wholly unimportant for the validity of Hindu adoption by a man. And 
it would be prolonging the discussion of this matter if I were to enter 
upon proving the proposition that in no ease, except perhaps that of dan- 
Giog girls ( vide a. 180 f Mayne s Hindu Law) could an adoption be validlv 
made by an unmarried woman. There is indeed no contention that such 
a thing could be done ; and if I have mentioned it, it is with the object of 
bringing forth a somewhat epigrammatic form of the undoubted proposition 
of the LLindu law, that whilst in the case of a man the fact of hie having 
never married or never intending to marry is no bar to his power of adop- 
tion. in the case of an unmarried woman the simple fact of her being with- 
out a lawful husband debars her absolutely from exercising any such right as 
that of adoption. The power of adopting as I would sav. if I were referring 
to modern law, is a pure creation of “ the Statute” like the power to appeal 
from a judgment; but it is not from this method of interpretation that I 
have any desire to form my opinion upon the question now before me. 
Yet, apart from any proclivities which I may have as an English lawyer 
in favour of the recognised rules of interpretation, I cannot help feeling in 
connection with matters relating to the Hindu law (any more than in 
matters relating to the Muhammadan law) that the difference between the 
powers of adoption in the case of a ma?i and that of a woman is most 
significant : that this is so, is amply apparent from the authorities which I 
have already cited ; and by analogy of reasoning it becomes all the more 
significant when it is borne in mind that the adoption of a female is not 
recognized by the Hindu law, and that in one essential at least of the 
validity of adoption, namely, the proper subject for the exercise of the 

right, there is no contention that the adopted child must be a male and 
not a female. 

I have digressed into this analogical reasoning in order to deal with 
the views expressed by Mr. Mandlik in his work on Hindu Loir, at pages 
466 and 4 67. The learned author somewhat severely [354J 

criticises 

the recognized European authorities on Hindu law by saying: — 

It appears to me that some confusion has been created by very loose 
and indefinite writing regarding the duties of a son and the performance 
of Sraddhas, &o., by the adopted son. Sir T. Strange says : — “ The better 
reason therefore perhaps is that the necessity of a son to celebrate the 
funeral rite regards the man, rather than the woman, who depends less for 
redemption upon such reasons; so that whatever a woman, duly authoriz- 

/ * S ° n ^ er * lus b an< ^ s account, and for his sake, not her own. 

{Elements of Hindu Lau\ vol. I. p. 79, 3rd ed.) Mr Justice Strarge goes 
further and says : — Unmarried males of whatsoever age. and females, 
whether unmarried or married, are not in danger of put. No adoption on 
their account is hence necessary, neither would such adoption be valid 
( Manual of Hindu Law , 2nd ed., p. 18).’’ 

learned author then goes on to state that the views expressed by 
P Jf. btrauge and Mr. Justice Strange, and commented on by Messrs. 
Ellis and Sutherland, were equally unsupported by authority, and that 
(to use the learned author’s own words), “ all this is a very unsatisfactory’ 
.mode of stating the D harnias hastra," and he ends a whole paragraph by 
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saying : — “ This confusion of the mother’s position and her necessity as 
to Sraddha has, it appears to me, led to a complete misunderstanding of 
the whole subject of adoption by females.” 

The learned author, in thus criticising the conclusions of eminent 
English Hindu lawyers, states the names of certain rituals prescribed by 
the Hindu law as to obsequies of the deceased, but he cites no authorities 
for his propositions on that head, so far as they tend to show that either 
the necessity or the power of adoption stands upon an equal footing in the 
case of a man and a woman. Nor is there any attempt made by the learned 
author (and I say this with great respect) to explain why throughout the 
whole Hindu jurisprudence, whether with reference to personal liberty or 
personal rights, whether with reference to inheritance or succession, whe- 
ther with reference to powers of alienation of property or other rights which 
[355] need not be detailed, the legal powers of the females are not on the 
same footing as those of the males. There are of course explanations to 
be found in the sacred texts of the Hindu law itself, which have been 
carefully investigated by eminent European investigators of the Hindu law 
to account for the line of thought that under that system a very marked 
distinction is drawn between the legal rights of a man and those of a 
woman ; and also that that distinction cannot be lost sight of in the case of 
the right of adoption which would not exist but for express authority of the 
Hindu texts themselves in that behalf. Any attempt made bv modern 
writers to remove or diminish the efficacy or force of that distinction must 
necessarily require disturbance or, at any rate, mitigation of the rigour of 
the Hindu law ; and T do not think, as a Judge sitting in this Court, it 
is within my province to do so. 

I will therefore quote a passage from Mr. Mandlik himself, not only 
because it goes the whole length of supporting the appellants’ argument 
as to the adoptive powers of a woman under the Hindu law, but also 
because it will be introductory to my dealing with the last but most impor- 
tant question in this case. 

Mr. Mandlik, after criticising the English authorities on Hindu law 

as I have stated, goes on to say : — 

“ To sum up : a SmddJia produces equal benefit to both the fatliei 

and the mother. When there is a son, he must perform it for both, and 
does so perform it, as all the Sraddha w T orks and our current piactice 
show. If there be no son, a man can follow several ways to get his own 
salvation, or may adopt a son both for getting his Sraddha performed, 
and for the perpetuation of his name. The same is the case with the 
man’s wife. During his lifetime her identity is sunk in her husband’s. 
After his death she may follow the several ways above indicated for her 
salvation as well as his, or both follow those ways and also adopt a son 
who will be her own as well as her husband’s son.” 

These, then, are the views of Mr. Mandlik, and they deserve res- 
pectful consideration. The original Hindu authorities upon which those 
views rest have already been quoted or referred to by [356] me in this 
judgment : and I may say that the authority of Mr. Mandlik himself as a 
Hindu lawyer would have been of much greater weight and effect with me, 
so far as this point is concerned, had I found it possible for me to escape 
the suspicion that, in desiring to raise the adoptive powers of a woman 
and her spiritual benefits by dint of such adoption, the learned author 
was more or less influenced by the modern enlightenment of Europe as to 
the relative ‘ position of manhood and womanhood.’ But I am here to 
administer not what the Hindu law might be or ought to be, but what 
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the law is, on the old maxim which I hold to be binding upon me even in 
this class of cases. 

What then are the behests of the Hindu law as to the relative posi- 
tion of man and woman in regard to the exercise of legal rights, be they of 
a temporal or spiritual character ? So far as her position in this world, 
as distinguished from the spiritual world in the future, is concerned, the 
sacred text of Manu in verse 148, chapter V, is conclusive, and Sir 
William Jones has thus translated it : — 

“ In childhood must a female be dependent on her father ; in youth, 
on her husband ; her lord being dead, on her son ; if she have no sons , on 
the near kinsmen of her husband ; if he. left no kinsmen , on those of her father ; 
if she hsive no paternal kinsmen , on the sovereign : a woman must never seek 
independence. ” 

I have quoted this text in extenso , not only because it leaves no doubt 
.that Hindu jurisprudence recognises no equality between man and woman 
for temporal benefits, but also because the text itself is in no small measure 
referred to in the authoritative passages which I have quoted, and relied 
upon as an authority for the proposition that even for such spiritual bene- 
fits as may arise out of adoption, the position of woman is far below that 
of a man, and in no case is it independent of the consent of males. 

Perhaps the best way in which I can explain what I have just said 
is to state the questions which I have put to myself in considering this 
case, and I will state them in an interrogative form, because I have been 
unable to find any answer to them in Mr. [357] Mandlik’s well known 
work on Hindu law, or in any other authoritative treatise on the subject. 

First. — It being admitted on all hands that the solitary foundation 
of the Hindu right of adoption is the spiritual benefit of the adoptor, why 
is that right available to a bachelor and not to a maid, that is, to an un- 
married man and not to an unmarried woman ? 

Secondly. — In the case of a married couple, why is adoption available 
to the husband even against the wishes of his living wife, whilst the living 
wife (even according to Mr. Mandlik) cannot adopt to her husband or even 
to herself against his wishes ? 

Thirdly. — Why is a widower entitled to adopt without any reference 
to the wishes of his deceased wife ? 

The answer to these questions is of course to be found in the general 
principles upon which the whole system of Hindu jurisprudence proceeds 
with reference to the temporal and spiritual position and benefits accorded 
by that ancient system to womanhood : and I think I may safely affirm 
that that system nowhere contemplates the spiritual salvation of a woman 
irrespective of her being married ; that is to say, irrespective of the man to 
whom she is married, and who is throughout, the sacred text denominated, 
as her lord and master, furnishing foundation even for such extreme rites 
as those of suttee. 44 Reprehensible is the father who gives not his daughter 
in marriage at the proper time.” “ Manu. Chap. IX, verse 4. 44 If a damsel, 
yet unmarried, arrive at puberty in the house of her father, he is guilty of 
infanticide by detaining her at a time when she might have been a mother, 
and the damsel is held degraded to the servile class." (Text of Katyayana , 
Colebrook's Digest of Hindu Law, 3rd edition, rot. II, Page 297). “The 
nuptial ceremony is considered as the complete t nslitut ion of woman, 
ordained for them in the Veda , together with reverence to their husband, 
dwelling first in their father’s family, the business of the house, and attention 
to sacred fire.” (Manu, chap. II, verse 67). “ When the husband has 

performed the nuptial rites with texts from the he gives bliss 

973. 


1889 

.dec. ia. 

FuJaI, 

Behch. 

12 A. 328 
(F.B.). 


12 All. 358 


INDIAN DECISIONS, NEW SERIES 


1889 

Dec. 12. 

Fuel 

Bench. 

12 A. 328 
(F.B.). 


[Sol. 


continually to his wife here below, both in season and out of season; and ho 
will give her happiness [358] in the next world,” ( Manu , chap. V, verse 
153). “No sacrifice is allowed to woman apart from their husbands, no 
religious rite, no fasting, as far only as a wife honours her lord, so far she is 
exalted in heaven.” {Manu, chap. V, verse 155.) 

The last of these texts is of especial importance for the purposes of 
this case, because adoption is not a temporal transaction but a sacrament 
or religious rite under the Hindu law, which cannot be performed by a 
woman irrespective of a husband, for without him she has no spiritual 
benefits to expect. 

The broad outcome of what X have said may be thus summarized : — 

(1) A maid cannot adopt because she has no husband ; but bachelor 
may adopt though he has no wife. 

(2) A husband may adopt though his wife does not consent; but a wife 
cannot adopt if her husband does not give his permission. 

(3) A widower may adopt without permission from his deceased wife. 

So far there is no controversy as to the doctrines of Hindu law of 

adoption in this part of the country, and the question then remains : — Why 
should not the same difference between the adoptive powers of a man and 
those of a woman be maintained in the case of a widow ? 

The argument of Pandit Ajudhia Nath aims at placing the widow on the 
same footing as the widower. The learned pleader, in supporting his case 
on this point, bifurcated his arguments by contending, in the first place, 
that if a widower can validly adopt without the permission of his deceased 
wife, there is no reason why the widow should not make a valid adoption 
without the permission of her deceased husband. In the second place, the 
learned pleader argued that even if the deceased husband’s permission is 
necessary, it must be taken to be necessarily implied, because an adoption 
by the widow would be conducive to his spiritual benefits. 

Now, so far as the first part of this argument is concerned, I think I 
have already quoted enough original texts to show the [359] enormous 
conflict that exists upon the subject of the widow’s power of adpotion : 
but since the learned Pandit on behalf of the appellant has asked us to 
regard the question as res Integra and to employ our own judicial reason- 
ing for deducing our conclusions from the principles of the Hindu law of 
adoption in general, I desire, at the risk of prolixity, to emphasize 
the extent and complications of such conflict of authority in the various 
schools of the Hindu law. In doing so I cannot do better than quote a 
passage from Mr. Mayne’s work on Hindu law. The learned author 
says : — 

“Her capacity to adopt to him after his death, whether with or with- 
out his assent, is a point which has given rise to four different opinions, 
each of which is settled to be law in the province where it prevails. All 
the schools accept as authoritative the text of Vasistha, which says : — 

‘ Nor let a tuoman give or accept a son unless with the assent of her lord. ’ 
But the Mithila school apparently takes this to mean that the assent 
of the husband must be given at the time of the adoption, and there- 
fore that a widow cannot receive a son in adoption, according to the ' 
Dattaka form, at all — ( Dattaka Mimansa , 1, s. 16 ; Vivada Qhintamani , 

74 ; 1 W. McN. 95, 100 ; Jai Ram v. Musan Dhami , 5 S.D. 3). The 
Bengal school interprets the text as requiring an express permission given * 
by the husband in his lifetime, but capable of taking effect after his death ’ 

(1 W. McN. 91, 100; 2 W. McN. 175, 182, 183 ; Janlci Dibeh v. Sudd ' 
Shco , 1 S. D. 197 (262) ; Mt. Tara Munee v. Dev Narayun , 3 S. D. 387 
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iu 16 L ; T rhl |? t th f M *yuhha Koustubha and other treatises which govern 
the Mahratta school explain the text away by saying ‘ that it applies only 
to an adoption made m the husband’s lifetime, and is not to be taken to 
restrict the widow s power to do that which the general law prescribes as 
beneficial to her husband’s soul.” ( Per curiam. Collector of Madura v 
Moottoo Ramahnga, 12 Moo. I. A. 435 ; S.C. 1 B.L. R fp C.) 1 ■ R C in 

SU ^rT ?i 17 u V T N - Mandlik - 463). A fourth and Intermediate’ view was 
established by the Judicial Committee in the case from which this quota- 
tion is taken, viz., that in Southern India the want of the husband’s 

To™?? m u Y h i° su PP lied b y fchafc of th © sapindas. The doctrine of the Benares 
L36°J schoo! as it prevails in Northern India, appears to be the same as 

that of Bengal, as to the necessity for the husband’s assent ; though upon 
this point a greater difference of opinion has prevailed from the circum- 
stance that the Viramitrodaya, which allows the assent of the kinsmen to 
sumcient, is an authority in that province ( Viramit , ii. 2 S 8)* W McN 
91 , 1°0 ; 2 W. McN. 189 ; Shumshere v. Dilraj , 2 S. D. 169 (216) ; Himan 
v. Koouuzr Kn. 203 : per curiam. Collector of Madura v. Moottoo Roma- 
hn g a,X2 Moo. I. A. 440 ; S.C. m the Court below, 2 Mad. H.C. 216 ; 2 

^be result is, that in the case of an adoption by a widow' 
in Mzthtla, no consent is suffi cient; in Western India no consent is requir- 

? j- ln an ^ Benares the husband’s assent is required ; in Southern 

iPr 18, , e consent either of the husbands or of the sapindas is sufficient ” 
yMayne s Hindu Law , s. 99, 3rd ed., pages 99, 100). 

Such being the state of the law, I think it is open to us to adopt the 
view which seems to us most conformable to the spirit of Hindu jurispru- 
dence, interpreting that spirit with due regard to maintaining consistency 
between the various precepts which, as I have already explained, draw a 
marked distinction between the sexes as to temporal rights and spiritual 
benefits, and place the woman far below the man. This cannot be doubt- 
ed *. and if this is so, it seems to me that in interpreting a doubtful pro- 
position of law, the duty of the Judge is to interpret it so as to obviate 
the disturbance of harmony between the various doctrines of the same 
system. In this light, which I think is consistent with juridical princi- 
pies, 1 would, even if I were limited to mere ratiocination, hold that it 
stands to reason that the disability or restrictions which the Hindu law* 
imposes upon woman should apply to her in all the three stages of her 
existence, namely, maidenhood , wedlock or coverture, and widowhood I 
would hold thus because the texts of the Hindu law do not expressly state 
the reasons why any distinction between the two sexes as to the acquisi- 
tion of spiritual benefits by adoption has been prescribed in the first two 
stages, and why the same analogy should not be carried on into the third 
stage, namely, widowhood. It is [36 ij not, however, upon mere analo- 
I 10 dn tT a b st ^t reasoning that I would decide such a question; but 
„ d . us decid ? lfc because to my mind it furnishes ample reason for 
preferring the doctrine of the Dattakn Mimansa of Narnia Pandit to 
the doctrine of the V.ramitrodaya of Mitre Mis™, these UvoThng 
the R° St lmpol ' Unt authorities in conflict with each other, so far as 
fo.i^„!. nareS .f 0h00l0f Hindu ,aw is concerned. 1 an, all the more 
hn»h fie j‘ ,n th “ vlo ' v because, so far as the indispensahilitv of the 
S P or,m3siou to enable a valid adoption hv a w idow is coueer 
ned, the doctrine of the lMttaka Mima nsa is consistent thouch 

ool «c , dont. with the Mithi/a and Bengal schools of Hind^ law 
and even with that of the DraviJa or Madras school where 
distinction made is that the consent of the s.iptndas is taken as a substitute 
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for the consent of the husband. The only sub-division of the Mitakshard, 
school which dispenses with the necessity of the husband’s permission is 
the Maharastra school, which shows preference to the doctrines of the 
Mayukha, and prevailing as it does in the Bombay Presidency, in no small 
degree accounts for the partiality which Mr. Mandlik, himself a Mahratta 
Brahmin, and eminent lawyer of Bombay, has naturally shown to those 
doctrines. That the majority of the schools of Hindu law recognize the 
indispensability of the husband’s permission in some form or other has 
already been shown by me, and it seems to me that I should be doing nothing 
more or less than introducing into this part of the country the doctrines of 
Mayukha , that is, the Maharastra school, if I were to adopt the whole 
length of Pandit Ajudhia Nath's argument on behalf of the appellant by 
holding that, for the validity of an adoption in the Benares school, the pre- 
vious permission of the husband is not an essential condition. I will also 
later on show that such a course would also disturb the uniform continuity 
of decision in cases governed by the Benares school. 

But before entering into the consideration and effect of modern 
authorities on Hindu law and reported cases, I wish to deal with the 
second part of the argument of the learned Pandit on behalf of the appel- 
lant, namely, that even if the husband’s permission be [362] indispensa- 
ble, it must be taken to be necessarily implied because an adoption by the 
widow would be conducive to his spiritual welfare. In supporting this part 
of his argument, the learned pleader laid much stress upon analogical 
reasoning to be derived from the powers of a Hindu widow to alienate the 
property of her husband for his spiritual benefits under circumstances fal- 
ling under the category of legal necessity as understood in the modern 
phraseology of Hindu law. 

Now, in the first place, this argument, so far as it relies upon the 
consideration of spiritual benefits to the deceased husband by the widow’s 
act of adoption, seems to me to amount to nothing more than begging the 
whole question ; because if adoption by a widow without her husband’s 
permission is invalid in law, no spiritual benefits can accrue by such 
adoption to the soul of the deceased husband any more than an alienation 
in validly made by a widow can confer any such benefit. The argument 
therefore does not carry the matter further than where it stood in connec- 
tion with the first part of the argument which I have already disposed of. 
An invalid adoption does not affiliate a boy to the adoptive father, and 
therefore the adopted child can confer no spiritual benefits upon his 
adoptive father even if the latter had invalidly made the adoption himself, 
much less when such invalid adoption is made by his widow without his 
permission. 

I do not, however, wish to leave the matter here, because I wish, 
out of respect for the learned arguments addressed to us on behalf of the 
parties by the learned Pandits on either side, to state what I consider to 
be a radical distinction between the powers of a Hindu widow in posses- 
sion of her husband’s estate to alienate his property under legal necessity 
and her power to make an adoption after his death. It seems to me that 
the conditions under which alienation, whether by sale, mortgage or other- 
wise, may be made, form rules of property appertaining to transfer, whilst 
adoption is not a rule of property under the Hindu law, but a rule of per- 
sonal status. And I may affirm at once that even that ancient system — 
perhaps the most ancient in the world — does not ignore the broad distinction 
[363] between the rules of property and the rules governing personal status. 
And when I say this I must not be understood to be oblivious of the 
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complications which this statement of the Hindu law, if understood un- 
reservedly, might create if it is not borne in mind that under that system 
slavery was allowed, and also patria potestas much in the same manner as 
among the ancient Romans. 

The broad distinction, however, remains that whilst in the case of 
alienations by a widow the personal status of no one is altered ; in the case 
of adoption the personal status of a human being, namely, the adoDted 
son, is undoubtedly altered. There can be no analogy between adoption and 
legal necessity justifying a widow to alienate her husband’s estate, because 
adoption may be made without the existence of any property to be 
inherited by the adopted son, whilst ex necessitate rei the existence of the 

husband's property is a condition precedent to the exercise of the power of 
alienation by a Hindu widow. 


The learned Pandit for the appellant, beyond suggesting a remote 
analogy, has not cited a single authoritative text to warrant the view that 
adoption stands upon the same footing as legal necessity which would 
justify a Hindu widow to alienate her husband's estate. If he had 
pointed out such a text I should have been anxious to call upon the 
learned Pandit also to point out some text which would maintain the 

« . ^ ^ Hi u 1 1 y ^ f a case in which a husband 

never intended to adopt, and before death positively prohibited his wife 

from adopting any one, as is often done in the case of property which a 

dying husband in leaving to his wife prescribes should not be alienated 
by her. 

I have endeavoured in vain to find any authoritative texts which 
would meet the difficulties which the observations which I have just made 
suggest : and I cannot therefore help holding that the analogy is unsound. 
If the argument of the learned Pandit for the appellant were to be carried 
to its logical extent, a widow may give a son in adoption without the 
permission of her deceased husband, and so may a widow take a son in 
adoption without the permission [364] of her deceased husband'. So that 
if the argument is right, two widows, one by giving and the other by taking 
might bring about a valid adoption irrespective of the consent of their res- 
pective husbands or even of their sapindas . In other words, two widowed 
ladies might by mutual consent alter the personal status of a male human 
being, involving, as such alteration does, the result that not only in point of 
the pecuniary benefits of inheritance which the adopted son might have had 
trom his natural father, but also in spiritual respects, he ceases to be the son 
of ms own father, and becomes the son of a man who is no longer alive 

who never intended to adopt him, and who never gave any permission to 
nis widow to make any such adoption. 

I hold that such a result wholly militates against the fundamental 
principles of Hindu jurisprudence, because such result would assign to 
womanhood a temporal and spiritual position enabling the female sex to 
govern the personal status of a male, both in his temporal and spiritual 
interests. And I say this with some emphasis, because upon all questions 
of importance l have long held that the Sninti of Manu, which would 
abhor the spirit of such a notion, is the best guide. 

i But \ the learned Pandit goes on to argue that in matters of adoption 
by the widow there is a necessary implication of her husband's permission 

sam^H °° nt0nd A th< ^ th ? pOVVer to takc in adoption must rest upon tiu- 
same theory and principle as the power to gscj in adoption. With this 

ypothesis the learned Pandit has called our attention to the fell 

texts of the Dattaka Chandrika (Sec. I, paras. 31 and 33) ■ , C ^ 
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But by a woman the gift may be made with her husband’s sanction 
if he be alive; or even without it if he be dead, have emigrated or entered 
a religious order. Accordingly Vasistha says : — ‘ Let not a woman either 
give or receive a son unless with the assent of her husband.’ Now, if there 
be no prohibition even there is assent : on account of the maxim : — * The 
intention of another, not prohibited, is sanctioned.’ Yagnavalkya suggests 

the independency of the woman : — He whom his father or mother gives 
is a son given. 

£3553 Also in another place : deserted by his father and mother, or 
either of them. ” ( Stokes' Hindu Laiv Books , p. 636). 

These texts no doubt support the contention as to implied authority ; 
but they are opposed to the doctrine of the Dattaka Mimansa (section IY, 
paras, 9, 10 and 11) : — 

By a man having several sons.' Since the masculine gender is here 
used, the gift of a son, by a woman, is prohibited. Accordingly Vasistha 
says : — Let not a woman either give or accept a son; and (her) independency 
is not ordained. With the husband’s assent, a woman also is competent. 
Accordingly Vasistha adds : 4 unless with the assent of her husband.’ 
Whom his mother or his father gives ( dadyat ) : ‘ his mother or father give 
{dadayat'). As for what is contained in these passages, as intimating the 
equality of the father and mother, that is merely with reference to the 
assent of the husband.” 

The Dattaka Mimansa repudiates the whole doctrine of implied autho- 
rity as much in the case of giving as in the case of taking in adoption by a 
widow; but the learned pleader for the appellant quotes the following 
paragraph of the same work to show that Nanda Pandit, the author of the 
Dattaka Mimansa , is inconsistent with himself when he lays down (sec- 
tion IV, para, 12) : — • 

“It must not be argued that thus the gift of her son by a widow, 
though during a season of calamity, could not take place on account of the 
impossibility of the assent of her husband, analogous (to her incapacity) to 
adopt. For by referring to the instance recorded of Galava y such gift may 
be inferred as legal, and the singular number, indicating independence of 
another, is used.” ( Stokes' Hindu Law Books , p. 573.) 

Now, whilst I admit that so far as the doctrine of the husband s im- 
plied authority is concerned there is conflict between the Dattaka Chandrika 
and the Dattaka Mimansa , I confess I can see no inconsistency between 
the various parts of the rules laid down by Nanda Pandit. He uniformly 
upholds the indispensability of the husband’s permission to validate an 
adoption by a widow, and he applies it [366] equally to the act of the 
widow in giving and her act in taking in adoption. The only exception 
which he mentions is the case of calamity 01 disti ess, when the husband 
has deserted his child or is dead, and where his permission to give his son 
in adoption is unprocurable. 

Now, I have no hesitation in preferring the doctrine of the Dattaka 
M imansa 'upon this point also, because it seems to me to be more con- 
sonant with the general spirit and fundamental principles of Hindu juris- 
prudence than the doctrine of the Dattaka Chandrika as to the husband’s 
implied authority. Such implication of permission by the husband is bas- 
ed solelv upon the theory that adoption by the widow would benefit the 
soul of the deceased husband. This poiut has already been disposed of by 
me as unsound under the Benares school of Hindu law ; but even assum- 
ing, for the sake of argument, that such permission may be implied in the 
case of a widow taking in adoption, I fail to see how the doctrine of the 
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Dattaka Chandrika can be sound when it applies the doctrine equally to 
the case of a widow giving her son in adoption. I am unaware of any 
authority the Hindu law which would justify the view that the act of 
giving away a son in adoption is conducive to the spiritual welfare of his 
father, be he dead or alive. It is thus clear that if this hypothesis of 
spiritual welfare to the deceased husband applies to the case of a widow 
taking in adoption, it certainly cannot apply to the case of a widow 
giving in adoption, for she might thus be possibly depriving her husband 
and herself of such spiritual benefits as the Hindu law contemplates by 
the existence of a son after the death of the parents — that is the doc- 
trine which is the solitary foundation of the right of adoption under that 
system. 

Ifc is thus that it is not the Dattaka Mimansa which is inconsistent 
with itself but the Dattaka Chandrika in so far as it may be understood 
to place implied authority of the husband on the same footing in the 
case of giving as in the case of taking. The Dattaka Mimansa , of course, 
in para. 12, section IV, permits the giving of a son by a widow during a 
season of calamity or distress without [367] her husband’s permission 
but this exception is expressly limited to seasons of calamity or distress’ 
and is consistent with what is enunciated in the texts cited by the author 
m paras. 19 and 20 of the same part of the work, showing that according 
to Katyayana and Manu , seasons of distress and calamity stand upon a 
special footing of their own with reference to the power of giving away 
a son in adoption. This, indeed, is in full accord with the humane 
element which pervades the whole of Hindu jurisprudence, even where it 
lays down strict and rigid principles, and in the case of a son being given 
away during a calamity or distress, such as famine, that humanity is 
shown in the interests of the son and relieves the natural parents of what 
would otherwise be a sin in them. This is clearly brought out in the 
Dattaka Mimansa (section IV, paras. 19 and 20) 

“ Hence the meaning is this : a gift of a son is to be made in a time 
of calamity only ; not otherwise. Thus Katyayana says : — ' But during 
a season of distress the gift or sale even may be made ; otherwise he 
must not attempt the same. This is the injunction of the holy institutes ’ 
From the context 1 of sons and wives,’ is understood. Manu also 
Whom his mother or father give during distress, confirming the gift 
with water.’ During distress : — In a famine, and so forth : should the 
gift be made, no distress existing, the giver commits a sin on account of 
the prohibition, ‘otherwise he must not attempt the same.”’ (Stnk**' 
Hindu Law Books , page 575). 

These texts then clearly show the reason of the distinction which 
Nanda Pandit in his Dattaka Mimansa makes between the power of a 
widow to give in adoption (in a time of distress) without her husband’s 
permission and her power to take in adoption without such permission 
i-he differentiating circumstance is of course the distress and calamity* 
and who would maintain that a widow is driven to take in adoption 
because of such distress or calamity '} The whole argument therefore 
which has been addressed on behalf of the appellant, so far as it proceeds 
upon the assumption of inconsistency of Nanda Pandit s rule in 
Dattaka Mimansa . is fallacious. the 

[368] But the learned Pandit on behalf of the appellant pursued tk 

n* 8 * urbber by , calling our attention to the text of the MitaksharH 

itselMohap. I, sec. XI, para. 9) and Colebrook’s Note thereon — 1 

Whom his father or mother gives.' Medfuitithi reads and interprets 
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‘whom his father or mother give:' (inserting the conjunctive particle cka 
instead of the disjunctive va). Balambhatta condemns that reading ; and 
infers from the disjunctive particle and dual number in the text that three 
cases are intended, viz., Is2. — The mother may give her son for adoption 
with her husband’s consent if he be absent or incapable ; and without it, 
if he be dead or the distress be urgent. 2nd. — The father may give away 
his son without his wife’s consent, if she be dead or insane, or otherwise 
incapable ; but, with her consent, if she reside in her own father’s 
house, 3rd. — The father and mother may conjointly give away their 
son if they be living together” ( Stokes’ Hindu Law Books , page 415). 

Upon the authority of the views of Balambhatta thus expressed, the 
learned Pandit for the appellant has argued that the conclusions which are 
to be drawn from the Dattaka Mimansa , as I have stated them, are to be 
overridden. This argument has had my consideration, but I cannot adopt 
it because, in my opinion, the authority of Balambhatta cannot override 
the ratiocinative conclusions based upon the general spirit and principles 
of the Hindu law of adoption as represented by the doctrines of the Dattaka 
Mimansa of Nanda Pandit. I should not have said so unless I felt that 
the authority of Balambhatta is not so high as to override such conclusions. 
At page 17 of their work on Hindu law (3rd edn.), Mr. Justice West and 
Dr. Buhler state that Balambhatta is the non de plume of a lady of the 
name of Lakshmidevi, who “ gives a full and continuous verbal interpreta- 
tion of the Mitakshara accompanied by lengthy discussions. She generally 
advocates latitudinarian views, and gives the widest interpretation possible 
to every term of Yajnavalkya Her opinions are held in compara- 

tively small esteem, and are hardly ever brought forward by the Sastris, 
if unsupported by other authorities.” 

[ 369 ] To these views I cannot help adding the surmise that upon the 
particular question as to the woman’s power to give or take in adoption 
Balambhatta' s latitudinarain interpretation of the Mitakshara would 
naturally tend to favour her sex, and I would therefore regard her views 
of the law on such questions with great caution. When I say this I 
must not be understood to contradict what Mr. Shyama Charan Sarkar 
says at page xvii of his preface to vol. I of his Vyavastha Ghandrika , to 
the effect that the work of Balambhatta , known a3 the Balambhatta-tika , 
is an authority in the Benares school, and may be referred to. All that 
X hold in this case is that I do not regard her authority upon the point 
now under consideration as higher than that of Nanda Pandit’s ratioci- 
native enunciation of the law in the Dattaka Mimansa, to the effect that 
'the connection of lineage to the father is the filiation as his son ; 
and such filiation proceeds from the sanction only of the father, not from 
the act of adoption ; for the agent of that in this instance is the wife.” 
{Dattaka Mimansa , sec. I. para. 19). The exact effect of the preferable 
doctrine of the Benares school is perhaps best expressed by Mr. Suther- 
land in the last paragraph of Head first of his Synopsis of the Hindu law 
of adoption ( Stokes' Hindu Law Books , page 664) : — 

“ The same reason which imposes the necessity of adoption on a man 
not equally applying to a woman, the latter — (at least such seems the 
more accurate and prevailing doctrine) — is incapable in her own right of 
adoption, though it is admitted that by his sanction she may affiliate on 
the part of her husband a son who would necessarily be filially related to 
himself. Nanda Pandit denies generally the authority of the widow to 
adopt, assigning a reason by no means satisfactory, that the assent of her 
husband is impossible : but it is reasonable to admit, consistent with 
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praofcioe and the opinion of other authors, the validity of an adoption 

made by a widow under the sanction of her husband, written or formally 

expressed during his lifetime, and perhaps in some places under that of 
kmsrrfen. 

Having so far dealt with the original texts and the reasoning which 
by analogy or ratiocination might bo deduced from them, I [3701 
proceed to deal with the reported rulings of the Courts, as they are, in my 
opinion, valuable, not only as indicating a long course of decision, but 
also as indications of the actual law and practice as understood by the 
population governed by the Benares school. As introductory to those 
rulings and indicating their effect, I quote the words of Sir Francis 
Maonaghten, one of the Judges of the Supreme Court of Fort William in 

Bengal, in his Considerations on the Hindu Iciio, published so long ago as 
1824, ^ at page 155 : — 

If a man, not having male issue, shall omit in his lifetime to adopt 
a son, the widow or widows may, in pursuance of his instructions , adopt 
one after bis death. Adoption by a widow or widows, without instruc- 
tions from the husband for that purpose, is mere nullity. This I lay 
down with confidence as the law. Vasistha says : — * let not a woman 
either give or receive a son in adoption unless with the assent of her 
husband.” After the death of her husband the widow is not competent 
to give one of his sons in adoption.” 

♦ Equally emphatic is the language adopted by Sir W. H. Macnagh- 

teo in his Principles and Precedent of the Hindu Law , vol. 1, p 100 
(edn. 1829) : — 

It is an universal rule in Bengal and Benares that a woman can 
neither adopt a son nor give away her son in adoption without th© sanction 
of her husband previously obtained.” 

Perhaps the oldest reported ruling on the subject is Case No. VIII on 
adoption, printed at page 182 of Sir W. H. Macnaghten’s work, vol. II, 
which was a case from Bundelkband, and was decided on the 14th April 
1816, and it was there laid down that “ a widow is incompetent to adopt 
a son ; and if she has sons she cannot give one of them to any one.” The 
ease was governed by the Benares school ; bub the question relating to the 
effect of express permission of the husband does not, however, seem to 
have been considered in that case. The question, however, arose and was 
decided by the Calcutta Sadar Diwani Adalat in Raja Shymsherc Mai v. 
Rani Dilraj Konwur (l) which was a case from the [371] District of 
Gorakhpur, which in 1816 was within the jurisdiction of the Calcutta 
Sadar Diwani Adalat. It was there clearly laid down that, according t.o 
the Hindu law as current in Benares, an adoption made by a widow with- 
out authority from her husband is illegal. In that case the answer given 
by the Pandit is thus stated in the Report (p. 171) : — 

It is written in the Vi ra mi trad a ya and Sanskar Konstribha that it 
is lawful fora widow to adopt a son without authority from her husband, 
provided she obtain the consent of her husband’s heirs ; but as this doc- 
trine is overruled in the Dattaka Minuinsa, a treatise of greater authority 
the adoption of Partab Mai, by Rani B.akhfc lvoer without authority from 
her husband Raja Bhim Mai, is illegal and invalid under the Shastras 
current in Gorakhpur, and such adoption being illegal, the appellant, as 
heir of his father Partab Mai, cannot maintain anv claim to the estate in 

dispute.” 


(1) Calc. 8, D. A., vol ii (1819-1819), p. 169. 
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The report then goes on to state the authority and reasons upon 
which the Pandits based their answer : — 

“ In support of answer first, DattaJca Mimansa Vasistha having said 
‘ let not a woman give or accept a son unless with the assent of her lord * 
it is evident that a widow cannot, unless with the assent of her husband, 
adopt a son. It has been argued that this text is applicable solely to 
women whose husbands are alive, and not to widows, the wife alone 
being under control of the husband ; to this it is answered the word 
‘woman’ is to be taken in a general sense, and applied equally to a widow 
as to a wife, both being under control, the widow under that of the 
husband’s kindred ; to this it is urged in reply that a widow consequently 
may adopt a son with the assent of her husband’s relation? ; but such a 
doctrine would be manifestly absurd ; for if she could, with the consent 
of her husband’s kindred, adopt a son, the word ‘ husband ’ must necessarily 
bear the sense of kindred, which it does not ; and a son so adopted could 
not confer any benefit on the deceased husband, being adopted without 
his consent, where as a son adopted by a widow with the consent of her 
husband, is in truth the son of her lord.” 

[372] These views were adopted by the Sadar Diwani Adalat, and I 
have quoted them in extenso, as they were the subject of consideration and 
approved by the Lords of the Privy Council in Raja Haimunchul Singh v. 
Koomer Gunsheam Singh( I). That was a case from the district of Etawah 
which is coterminous with the district of Mainpuri, to which this case 
belongs, and was therefore subject to the Benares school of the Hindu law. 
The Pandits of the Zila Court had in that case declared that the author- 
ity of the husband was not essential for a valid adoption by the widow ; 
but the Pandits of the Calcutta Sadar Court overruled this opinion, and 
held that such permission was essential, and this opinion was adopted by 
the Sadar Court and affirmed by the Lords of the Privy Council on appeal. 
In dealing with the authorities there cited, their Lordships go on to 

say : — 

“ Upon a full consideration of these authorities, their Lordships are 
of opinion that they cannot come to the conclusion that the decision of 
the Court below is wrong. According to the native text-writers it seems 
to be clear that the ancient law of Hindustan required the authority of 
the husband ; but it is also clear that the strictness of that law has been 
in many districts relaxed or modified by local usage ; and the opinion of 
the Sastries, as published in Mr. Borradaile’s Bombay Reports, is very 
strong to show that in the Mahratta States to the west of the Peninsula, 
the law does not require any such authority to render the act valid. But 
that such relaxation has extended to this particular district is not, in their 
Lordships’ judgment, established ; on the contrary, the weight of authority 
is in favour of the opposite conclusion. The opinion of the Pandits of the 
Sadar Court, both in this case and the case of Shumshere Mai (appendix, 
p. 83), and that of the Pandit of the Provincial Court of Appeal of Benares 
in the latter, appearing to be entitled to more credit than those of the 
Pandits of the Zilla and Provincial Courts of Etawah and Bareilly 
and of the City Court of Benares. Without pretending to decide what 
is the law in other districts of India, their Lordships feel bound to 
[373] say that in this particular district, upon the authorities brought 
forward in this particular case, they must pronounce that the law requires 
the direction of the husband in order to the validity of an adoption ; at all 


(1) 2 Knapp. 203 = Sutherland P. C. Judgments, vol. i, p. 4. 
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events they cannot say that it does not; which they must do in order to 
reverse the judgment m this case.” 

Now, X regard this exposition of the law as a distinct authority that 
even so far baok as 1834, when these observations were made, it had 
never been decided that the authority of the husband was not essential to 
the validity of an adoption by the widow under the Benares school. The 
effect of the Privy Council ruling was so understood by the learned 
Judges of the Madras High Court in Collector of Madura v. Muttu Vijaya 

(p2 16 )^--— MuttU herring to the case the learned Judges say 


,, i. • ° Qe °. fcher case was quoted for the appellants as a positive decision 
that in provinces governed by the Benares school of law the express 

assent oifche husband was required, and by the respondents because it ad- 
mitted the position that this ancient rule had in many places been modified 
lhe case is reported in 2 Knapp, 203. The question arose in the zila of 
Ktawab, in the North-Western Provinces, subject to the Benares school 
of law, as we know, both from its geographical situation and from the 
Mitakshara being quoted as an authority, both by the Pandits who 
affirmed and by those who denied the validity of an adoption without 
the express assent of the husband (page 207 of the Report). The Bengal 
Pandits relied upon the Mitakshara and the Dattaka Chandrika , and the 
note of Mr. Colebrooke so often referred to and the passage of Sir 
X. Strange were quoted in favour of the validity of the adoption. This there- 
fore is an express decision that there are places governed by the Benares 
school of law in which no assent but that of the husband will be sufficient 

to validate a widow’s adoption the materials contained in a case 

which, coincidentally with this, was before the Sadar Court of Bengal {Raja 
S hums her e Mul v. Rani Dilraj Konwur, II Sadar Dew. 170, 171), were 
also before the Privy Council. The Pandits of the Sadar Court of Bengal 
quoted the Viramitradaya [374j and Sanskar Konstribha , works of 
paramount authority in the special school of Benares, and declared 
their authority overruled by the Dattaka Mimansa of Nanda Paodita. So 
far, therefore, as the decision goes it is an authority for the paramount 
weight of the Dattaka Mimansa over the treatise specially applicable to 
Benares, and in a case arising in a zila proximate to Benares itself. 
Moreover, the case overruled the opinion of Mr. Colebrooke. if that opinion 
can be supposed to mean that the assent of the husband is not indis- 
pensable in countries following generally the doctrine of the Mitakshara . 
It is also of course an authority for the position that the Dattaka Mim- 
ansa, requires the direction of the husband to enable affiliation of the boy 
given to and accepted by the widow.” 

, * have quoted these observations with especial reference to the 

oiroumstanoe that in this case, which is usually known as the Ram>uid 
Adoption Case, the learned Judges of the Madras High Court did not 
go the whole length of Pandit Ajudhia Nath's argument on behalf of 
the appellant by holding that a widow cau adopt a son without the 
permission of her husband, though the learned Pandit insisted upon its 
authority as governing this case. The passages which I have quoted 
8 b° w that the learned Judges, whilst laying down the rule as to 
be dispensability of the husband’s permission, had present to their mind 
e earlier rulings relating to the L>on ares school which I have 
ready cited, and that they did not intend to lay down the rule as 
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applicable to this part of the country which I may call as the Benares 
school proper. Moreover, in that case the majority of the husband’s 
sapindas had given their consent to the adoption, and this was taken as 
sufficient substitute for his permission according to the Madras law. This 
circumstance must be distinctly borne in mind in considering the authority 
and application of the ruling ; all the more so as the ruling has been 
affirmed by the Lords of the Privy Council on appeal in that very case. 
The case ( The Collector of Maduro. i v. Moottoo Ramalinga Sathupathy ), 
is reported at page 397 of 12 M. I. A., and at page 440 their Lordships 
of the Privy Council take care to point out that they are not to be under- 
tood as overruling the rule laid down by them with [375] reference 
to this part of the country. Their Lordships observe (at p. 440) : — 

“ Against these authorities the appellants have invoked that of the 
case of Raja Haimunchul Singh v. Kcomer Gunsheam Singh (1). But what 
was in fact decided by the very guarded judgment delivered by the late 
Lord Wersleydale in that case? It was that, according to the native text- 
writers, including probably Vasistha, certainly including the Dattaka 
Mimansa of Nanda Pandita, the authority of the husband was requisite 
to a valid adoption ; that the strictness of the law had been in many 
districts and, particularly in the Mahratta States, relaxed or modified by 
local usage ; but that it had not been established to their Lordships’ 
satisfaction that that relaxation had extended to the particular district 
of JEtawah in Upper India. Disclaiming, therefore, the intention to decide 
what was the law in other parts of India, their Lordships held that they 
could not say that the law in that district did not require the direction of 
the husband in order to the validity of an adoption, which it was necessary 
for them to do in order to reverse the Judgment of the Court below. It 
is clear that that decision was not intended to govern, and cannot be 
taken to govern a case arising in the south of India. Upon the whole, 
then their Lordships are of opinion that there is enough of positive autho- 
rity to warrant the proposition that, according to the law prevalent in the 
Dravida country, and particularly in that part of it wherein the Ramnad 
zamindari is situate, a Hindu widow, not having her husband s permis- 
sion, may, if duly authorized by his kindred, adopt a son to him.” 

This quotation is of supreme importance in considering this case, not 
only because Pandit Ajudhia Nath for the appellant has relied upon the 
Ramnad case, but also because this passage clearly shows that the Lords 
of the Privy Council were even more anxious than the learned Judges of 
the Madras High Court, whose judgment they affirmed to point out that 
the rule which they were laying down as to the dispensability of the 
husband’s permission [376] to enable a widow to adopt was not to be 
held to apply to the whole of India but was to be limited to the Dravida 
country, namely, the Madras Presidency, and perhaps also the Maharashtra 
country, namely, the Bombay Presidency. 

Now, this distinction renders the Ramnad Adoption Case inefficacious 
for supporting the learned Pandit’s argument on behalf of the appellant. 
In the case of Ganga Sakai v. Lakhraj Singh (2) I fully explained the 
various divisions and sub-divisions of the Hindu law, which must not be 
lost sight of, more especially in interpreting the Hindu law of adoption. 

I there pointed out that, although the Mitakshara school includes Bombay 
and Madras along with this part of the country, it is sub-divided into four 
important subdivisions, namely, Benares , MUhila, Maharashtra and 

(1) 2 Knapp. 203. (2) 9 A. 291* 
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Dravida ; and that although these sub-divisions unite in respecting the 
authority of the Mitakshara , they do not unfrequently differ in interpreting 
that authoritative text on points of detail — each subdivision having its 
own authoritative commentaries on the text. 

The same distinction renders inapplicable to this case the more recent 
ruling of the Lords of the Privy Council in Sri Vira Virada Pratapa Sri 
Baghunada Anunga Bhima Deo Kesari Maharaz v. Sri Brozo Kishoro 
Patta Deo (1) even if the point now under consideration were the exact 
point in the case. There are, however, certain dicta in the judgment of 
their Lordships which, far from supporting the appellant, tend to weaken 
the argument so ably addressed to us in support of the appeal. At page 
191 of the report their Lordships observe : — 

“ Positive authority, then, does not do more than establish, that, ac- 
cording to the law of Madras, which, in this respect, is something 
intermediate between the stricter law of Bengal and the wider law of 
Bombay, a widow, not having her husband’s permission, may adopt a son 
to him, if duly authorised by his kindred 

These remarks clearly indicate that their Lordships were dealing only 
with the Dravida subdivision of the Mitakshara school prevalent in Madras 
and the latter portions of their judgment clearly show [377] that even 
under the Dravida scbool, permission of the husband is necessary, though 
in that particular part of the country it may be substituted by the 
consent of the sapindas. Their Lordships, after ruling that the assent given 
by one separated and distant°s«pi?u7a (hitnself the father of the child taken 
in adoption) was not in law sufficient to authorize the adoption, go on 
to say : — 

’ In the present case there is an additional reason against the suffici- 
ency of such an assent. It is admitted on all hands that an authorization 
of some kinsmen of the husband is required. To authorize an act implies 
the exercise of some discretion, whether the act ought or ought not to 
be done. In the present case there is no trace of such an exercise 
of discretion. All we know is that the Mahadevi, representing herself 
as having the written permission of her husband to adopt, asked the Raja 
of Piddakimidy to give her a son in adoption, and succeeded in getting one. 
There is nothing to show that the Raja ever supposed that he was 
giving the authority to adopt which a widow, not having her husband's 
permission, would require. Their Lordships have deemed it right to make 
these remarks, though not essential to the determination of the present 
appeal, because this doctrine of the power of a widow, uot having her hus- 
band’s express permission to adopt a son to him, which, before the deci- 
sions in the Ramnad Case, had nob assumed very definite proportions, has 
obviously an important bearing upon the law of property in the Presi- 
dency of Madras.” 

And then their Lordships proceed to make observations which, I think, 
may well be borne in mind in deciding this case, though it is governed 
by the Benares school of law. Their Lordships say : — 

14 lb may be the duty of a Court of justice administering the Hindu law 
to consider the religious duty of adopting a son as the essential foundation 
of the law of adoptiou, and the olloot of an adoption upon the devolution 
of property as a mere legal consequence. But it is impossible uot to sea 
that there are grave social objections to making the succession of property, 
and it may bo in the case of collateral succession, as in the present 
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instance, the right [378] of parties in actual possession, dependent on 
the caprice of a woman, subject to all the pernicious influences which 
interested ad yisers are too apt in India to exert over women possessed of or 
capable of exercising dominion over property. It seems, therefore, to be 

the duty of the Courts to keep the power strictly within the limits which 
the law has assigned to it.’* 

Now, it must not be forgotten that these observations were made 
even with reference to a case governed by the Dravida school where, as 
1 have already explained, the consent of the sapindas can take the place 
of permission given by the husband to enable a widow to make a posthu- 
mous adoption. I maintain that the principles of these observations 
appl> a fortiori to a case such as this, which is governed by the stricter 

rules of the Benares school of law as to the necessity of the husband’s 
permission. 

This view is in accord with the manner in which Westropp, C. J., in 
the Full Bench case of Ramji v. G-haman (l) regarded the matter in a 
case governed by the Maharashtra sub-division of the Mitakshara school, 
which sub-division upon this particular point of the widow’s power of 
adoption may be said to occupy the other extreme opposite to the Benares 
school. The learned Chief Justice in that case, in delivering the judgment 
of the Full Bench, assumes all along that that the permission of the 
husband to validate an adoption by the widow is necessary as the general 
doctrine of the Hindu law, and in laying down a different rule for the 
Bombay Presidency, he speaks of it as ' the Mahratta deviation from 
ordinary Hindu law, when he holds that the widow of a Hindu, dying 
without leaving male issue, may, if her husband were separated from his 
family in estate (or, in other words, when she is his heir), to adopt 
without any express authority from him (if he have not prohibited her 
from so doing or otherwise implied his intention that she should not 
adopt) and without the consent of his relatives.” 

He then goes on to point out “ that there is not any sufficient text 
or precedent for conceding any wider range to that deviation , ” £379] 
and expresses his concurrence in the remarks of Melvill, J., in Rup- 
chand Hindumcil v. Rakhmabai (2), where it was held that even under 
the Maharashtra school the power of a widow to adopt without the per- 
mission of her husband or of his kinsmen was limited to separated Hindu 
family estates, and the learned Chief Justice ruled that a Hindu widow, 
who has not the family estate vested in her and whose husband was not 
separated at the time of his death, is not competent to adopt a son to her 
husband without his authority or the consent of his undivided co-parceners. 
The same is the effect of the ratio decidendi adopted by West, J., in the 
later case of Girioiua v. Bhimaji Raghunath (3), which also was governed 
by the Maharashtra school. 

I have dwelt upon both these cases because they were seriously 
insisted upon as authorities in support of the appeal ; but it is enough to 
say that they expressly proceed upon the doctrine of the Maharashtra 
school, and that if they are of any value in this case as references, that 
value lies in showing as they do the untenability, in the Benares school 
of the argument for the appellant as to the authority of the husband being* 
presumed or implied as given to the widow for making an adoption because 
of the spiritual benefits which such adoption might bring to the soul of 
her deceased husband. And indeed it is only in this sense that the 


(1) 6 B. 498. 


(2) 8 B. H. 0. R. 114. 
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Madras oases, which I have oited and considered at some length, are 
helpful in this case. 

The effect of these oases, expressed briefly, is to show that in the 
Dravida country (that is, Madras), whether the family is joint or divided, 
the widow cannot make a valid adoption without the permission of her 
husband, unless she obtains the consent of the majority of her husband’s 
nearest sapindas ; and that in the Maharashtra country (that is, Bombay), 
where a more lax rule prevails, she may, when in possession of a divided 
estate as heir of her separated husband, make an adoption to him without 
any kind of express permission, either from him or his sapindas ; but that 
in the case of a joint undivided Hindu family estate she cannot make 
[380] any valid adoption without the consent of her deceased husband’s 
co-parceners in the joint Hindu family. 

Now, I have no desire to enter into any elaborate discussion to show 
how the Benares school upon this point, as represented by the doctrines 
of the Dattaka Mimansa of Nanda Pandit, is more logical and consistent 
with the general spirit of the Hindu law than either the Dravida or the 
Ma)iarashtra sub-division of that system of jurisprudence. But the exi- 
gencies of the question to be determined in this case do require me to 
point out that if the implication of the husband’s authority for an adop- 
tion by his widow is to be assumed upon the ground of such adoption 
being beneficial to his soul, I fail to see any reason, either in common 
sense or in the spirit of the Hindu law, which would enable a dead man’s 
sapindas or nearest kinsmen to deprive him from such spiritual benefits, 
by preventing or prohibiting his widow to make an adoption. Further, 
so far as the Bombay cases are concerned, I fail to see how the fact of 
a man being joint or separate in estate can affect the powers of his widow 
to make an adoption for the spiritual benefits of her husband. The de- 
volution of inheritance upon an adopted son is a mere incident flowing 
from the fact of the adoption, and I am unaware of any authority in the 
Hindu law which lays down that the possession of property, whether 
moveable or immoveable, is a condition precedent qualifying the powers 
of the adoptive parents. Nor am I aware of any authority which would 
justify the view that the spiritual salvation of a childless Hindu is less 
important in the case of a member of a joint Hindu family than in the 
case of a separated member. And if this is so, and if it is also true that 
the solitary foundation of the Hindu law of adoption is the spiritual 
benefits to the soul of a childless Hindu, it seems unintelligible and al- 
most irrational why such benefits which, according to the Dravida 
and Maharashtra schools, might be created by the widow’s adoption, 
should be made dependent upon the will of the deceased husband's sapin- 
das the very persons most interested, in a mundane sense, in preventing 
those spiritual benefits, because they would be depriving themselves 
of inheriting the property of their deceased kinsman the husband of 
the widow. 

[381] Now, it is not because I have any desire to decide Hindu law 
oases of this character upon modern methods of reasoning that I have 
made these observations, which, I confess, assail the doctrines of both the 
Dravida and Maharashtra schools of the Hindu law of adoption, and tend 
to show that those .doctrines are inconsistent with the geueral spirit of that 
system, both as to spiritual salvation and the right of inheritance which is 
founded upon that contemplation. I have made those observations be- 
cause both the Dravida and Maharashtra schools are sub-divisions of the 
Mitakshara school in common with the Beuares school which governs 
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this case, and also because the learned Pandit for the appellant insisted 
upon maintaining that the Madras and Bombay cases must be taken to 
govern the decision in this case also. I have made these observations also 
in order to show that the doctrines of the Battalia Mimansa of Nanda 
Pandit upon this point represent the correct view of the Benares school, 
and must be preferentially adopted in this case to maintain the harmony 

of decision as represented by the reported cases governed by the Benares 
school. 

What then has been the course of decision in this part of the country, 
falling as it does within the area of what I call the Benares school proper ? 
I have already shown that so long ago as 1816 the Sadar Diwani Adalat 
of Calcutta in dealing with a case from these Provinces, Baja Shumshere 
Mull v. Rani Bilraj Bonwur (l), held the express permission of the 
husband to be an essential condition for the validity of an adoption by 
the widow, and that the rule was approved so long ago as 1834 by the 
Lords of the Privy Council in Baja lELaimunchul Singh v. Boomer 
Gunsheam Singh (2). X will now show that there are other cases which 
lay down the same rule. We all know that Behar is subject to the 
Benares school, and the Sadar Diwani Adalat of Calcutta in Jairam 
Bhani v. Musan Bhani (3) held, consistently with their ruling of 1816, 
that by the Hindu law applicable to Behar, the permission of the husband 
is necessary to legalize adoption by his widow, and the same principle 
was the foundation of the decision of the same Court in Gournath Ghaudhree 
C382] v. Arnopoorna Chaudhrain (4) which was also a Behar case and 
governed by the Benares school. 

So far as this Court is concerned, the only authoritative dictum to be 
found upon the point is in the judgment of Roberts, J., in Thakoor Oomrao 
Singh v. Thakoranee Mahtab Koonwcr (5) at p. 103 k and 103Z of the 
report, where he says : — 

It is desirable to consider as regards the facts to be established in 
the two next issues of the husband’s authority to adopt and the fact of 
what is the law on the subject and what is the view which has prevailed 
and would seem still to prevail on the subject. The law must be governed 
by the rules laid down in the Battaka Mima?isa t which is of paramount 
authority in the tracts governed by Benares law. In the present case 
the plaintiff must prove that the widow had the authority of her husband 
to adopt, that she made the adoption when the boy adopted was under 
six years of age and with the prescribed ceremonies. If the plaintiff does 
not succeed in establishing these points, the filial relation fails : he may 
be entitled to some compensation, but he has no right to inherit the 
property.” 

This view, so far as it insists upon the necessity of the husband’s 
permission, which was expressed in 1868, has never yet been doubted by 
any Judge of this Court, and in my opinion furnishes evidence of how the 
law has been uniformly understood in this part of the country, and I feel 
that I am in no small measure supported in this observation by the 
circumstance that in all the cases relating to the Benares school which I 
have already cited, the party interested to maintain the adoption pleaded 
that, as a matter of fact, the deceased husband had given permission to 
the widow, as indeed is the caae in this very case also, although the lower 

(1) Gal. S. D. A., vol. ii, p. 169. (2) 2 Knapp. 203. 

(3) Cal. S. D. A., 1830, p. 3. (4) Cal. S.D.A., vol. viii, part I, p. 332 

(5) N.W.P.H.C.R. 1868. p.*103 a. 
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Courts bave held that no such permission is proved. Another notable 
instance of the same ciroumstanoe is the case of Chowdhry Pudum Singh 
v. Koer Oodey Singh (1) which was a case which went up to the Privy 
[383] Council from this part of the country, and their Lordships, refer- 
ring to the pleadings of the parties in that case, go on to say : — 

“ The question as to the adoption of the appellant is one entirely of 
fact. There is no doubt, and indeed it was fully admitted, that adoption 
might be made by a widow under an authority conferred upon her for that 
purpose by her husband. Of course, such authority must be strictly •pursued . 
and as the adoption is for the husband’s benefit, so the child must be 
adopted to him, and nob to the widow alone. Nor would an adoption by 
the widow alone, for any purpose required by the Hindu law, give to the 
adopted child, even after her death, any right to the property inherited 
by her from her husband. In order, therefore, to establish the validity 
of the adoption in this case, it was necessary for the appellant to prove — 
first, the authority giyen by Hem Singh to his wife to make the adoption ; 
and second , the actual adoption by Khoosal Koer of the appellant as the 
son of Hem Singh.” 

Now, I have cited this passage not because it specially decides the 
exact point now before us, but because it fully bears out the argument of 
the learned Pandit Bishambhar Nath, to the effect that ever since 1816 it 
has always been taken for granted and assumed as an unquestionable 
doctrine that express permission to the widow by her deceased husband 
is an essential condition precedent to the validity of an adoption by her in 
cases governed by the Benares school. And whilst this is so, the learned 
Pandit Ajudhia Nath for the appellant, beyond relying upon his interpre- 
tation of the original texts and relying upon the Dravida and Maharashtra 
oases arising in Madras and Bombay, has been unable, notwithstanding 
mueh research, to point out a single case reported or unreported in which 
the parties did not raise the plea as to the necessity of the husband’s per- 
mission, or in which this Court, or any other, dealing with the question 
in cases governed by the Benares school has ever dispensed with such 
permission as an essential element for the validity of an adoption by the 
widow. Referring to my own personal experience both at the Bar and on 
the Bench, I think I may safely affirm that till so late as 1886, when ray 
brother [384] Straight and 1 had to decide the case of Ganga Sahai v. Lek- 
hraj Singh (2) it was never seriously contended that, under the Benares 
school of law and the actual living practice in this part of the country, the 
husband's permission was not essential to the validity of an adoption by 
the widow. 

Speaking for myself, I cannot refrain from saying that in deciding 
this case I have received valuable help from the learned and able argu- 
ments addressed to us in the Full Bench by the learned Pandits who 
appeared for the parties ; and indeed it has been in view of this circum- 
stance that I have considered it my duty to cover the whole ground of 
those arguments by delivering the judgment at such length upon a vexed 
question, such as this case has raised. And I trust that in dealing with 
that question I have not transgressed the advice given by the Lords of 
the Privy Council in The Collector of Madura v. Moot too Ramaltnga 
Sathupathy (3) nor their Lordships’ observations in Sr* Raghunadha v. 
Sri Brozo Kishorc (4) as to the manner in which Courts of justice in this 

(1) 12 M. I. A. 360. (2) 9 A. 253. (3) 12 M. I. A. 436^ 

(4) 3 I. A. 193. 
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country must deal with vexed questions of the Hindu law where the 
original Hindu text and interpretations are divergent, and the case-law is 
also in conflict. I have already quoted the two passages to which I have 
just referred, and I think, under the circumstances of this case and the 
practice prevailing in this part of the country, it is especially important 
to bear in mind the advice given by their Lordships in the later of those 
passages, where they say that “ it is impossible not to see that there are 
grave social objections to making the succession of property dependent on 
the caprice of a woman , subject to all the pernicious influences which 
interested advisers are too apt in India to exert over women possessed of 
or capable of exercising dominion over property.” 

These observations are particularly applicable to this case, because 
as I have set forth at the outset of this judgment, the admitted circum- 
stance that Musammat Lareti, defendant, in making the adoption of Tulsi, 
defendant, and executing a deed in his favour on the 16th of January, 
1886, on that same day obtained from [385] Jhamman the grandfather 
and guardian of the adopted son, an ihrarnama, agreeing to pay Rs. 100 
annually from this estate to one Ram Sahai, who is the son of the 
widow’s brother, and in no sense entitled to inherit any interest in her 
husband’s estate. The circumstance to my mind is a strong illustration of 
the circumstances contemplated by the Lords of the Privy Council in the 
passage which I have just cited as to the caprice of a woman , and the 
pernicious influences to which she, especially in widowhood, is subject 
in India. 

But it is not upon the ground of any finding as to the capriciousne^ 
of the transaction of the 16th of January, 1886, or of collusion or frau' 
between the widow Musammat Lareti and Jhamman, the grandfather of 
the adopted son Tulsi, nor upon any suspicion of any undue influence 
exerted in behalf of Ram Sahai, the son of the widow’s brother, that I 
decide this case. I decide it upon the doctrines of the Hindu law of 
adoption as they must be understood in the Benares school ; as they 
have been uniformly understood ever since 1816 in the reported cases ; as 
they have been uniformly acquiesced in and adopted in practice by the 
Hindu population inhabiting the territories governed by the Benares 
school : and I think that we should be doing nothing more or less than 
introducing not only a social but a religious innovation and disturbing 
the accepted rules of succession to property by adopted sons if we were 
to abrogate the uniform course of decision in this part of the country, 
dating so far back as 1816. If there is any validity in the judicial doctrine 
of stare decisis , which I think has validity and is applicable even to such 
cases, I hold that we should b9 shaking settled titles and undoing the 
uniform judicial exposition of more than half a century of the British Rule 
in India, if we were in 1890 to adopt the argument of the learned Pandit 
Ajiidhia Nath for the appellant that ever since 1816 the Courts of British 
India have misunderstood the doctrines of the Benares school of Hindu 
law as to adoption, and have wrongly insisted upon the necessity of 
express permission by the husband as an essential condition precedent to 
the validity of an adoption by his widow. 

[386] I am wholly unable to accept any such result, and hold that, 
according to the Benares school of Hindu law, no adoption can be legally 
made by a widow without the express permission of her husband ; that 
where she makes an adoption without such permission, the doctrine of 
factum valet as understood in the Hindu law or in other systems of juris- 
prudence cannot cover the case, because it affects the very essence of the 

990 




TtJIiSHI BAM V. BEHARI LAL 


12 AH. 38 ? 


to take a child in ^ adoption ; that therefore such adoptions, 
the Bonn ™ a a y h“f e | wholly illegal and invalid, .'null and void, under 

jurisd^fon of tWs Court prevalenfc iQ tbe territories within the 

3 a ? 6 ' i n , pursuan f of L m y brother Straight's order of 6th June, 1888, 
the whole of this case has been referred to the Full Bench, the result of 

my judgment in the case is to dismiss this appeal with costs, and I would 
do so accordingly. 

e . J ‘~7 1 ^avo carefully considered the very exhaustive and in- 

structive judgment which my brother Mahmood has just delivered, and 
With it I thoroughly agree. I feel that I can add nothing to it, but I wish 
to say that, having regard to the fact that the texts of the early commen- 
tators are more or less in conflict, to the fact that no single case which 

? r °® 0 in R fche ^? rbh -Western Provinces, in Oudh, or in those districts in 
Dower Bengal m which the Benares school is followed, has been cited to 
us m support of the contention that a Hindu widow subject to the Benares 
school can, without an express authority given to her by her deceased 
husband, make a valid adoption to him, and to the decision in the case 
from Cxorakhpur of Raja Shumshere Mull v. Rani Dilraj Konwur (1), to 
at m the case from Etawab of Raja Haimunchul Singh v. Koomer Gun- 
™ Snigh (2) in 1834, to that in the case from Agra of Thakoor Oomrao 
Singh v. Thakorannec Mahtab Koonwer (3) in 1868, and to that in the case 
trom Aligarh of Chowdhry Pucl um Singh v. Koer Oodey Singh (4), I would 
exneot that any one who would now contend that a Hindu widow 
°u 8 Benares school could make a valid adoption to her deceased 
TV husband without express authority given by him, would support 
hat contention by clear proof of general usage in the particular district 
cnat an adoption under such circumstances was, in the particular district 
reoognized as valid by those subject to the Benares school. No such evi- 
dence has been given here, and no such usage has been proved. I may 
urther say that I entirely agree with my brother Mahmood that the 
principle of factum valet is inapplicable to a case like this. 

, “- n kbe view which I take of the case, it is nob necessary to consider 

nether or not an only son or a sole surviving son can, according to the 

tion U IaW ’ aS 2nfcer P refc Q d by the Benares school, be given or taken in adop- 

I agree that this appeal should be dismissed with costs. 

Straight, J. — I have very carefully read aud considered the judc- 

di of . m y brother Mahmood, and I concur in it, and in his order 
dismissing the appeal with costs. 

Brodhurst, J. — I entirely agree. 

Tyrrell, J. — I agree. 

Appeal dismissed . 
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Lord Macnaghten, Sir B. Peacock , and Sir R. Couch. 

[On appeal from, the High Court for the North- W ester n\Provinces.\ 

Bhagwan Sahai ( Defendant ) v. Bhagwan Din and others 

{Plaintiffs) . [llfch March, 1890. J 

Sale , with right reserved of repurchase within a period , distinguished from mortgage — 
Construction of documents of sale and of agreement for re-sale . 


A dooument purporting to ba ooe of sale, though it is accompanied by a 
contract reserving to the vendor a right to repurchaselthe property sold, on repaying 
the purchase-money within a certain time, is not on that account to be construed 
as if it were a mortgage. Alderson v. White (1) referred to and followed, the 
law of India and of England being the same on this point. 

[F., 33 A. 555 (604) =8 A.L.J. 389 (401) = 9 lud. Cas. 1013 ; 8 A.L.J. 119 (121) ; 11 C. 
W.N. 400 = 6 C.L.J. 208; 9 Ind. Cas. 140 (141); 11 Ind. Cas. 124; 15 Ind. Cas. 
423 ; R.. 6 C. W.N. 192 ; 5 Bom. L.R. 1036 ; 8 O.C. 275 ; 12 P.R. 1901 = 114 P.L 
R. 1901. Cons. 19 A. 434 ; D. J4 A. 195; 22 A. 149 = 27 I. A. 58 (P.C.); 33 A. 
122 (124) =7 A.L.J. 998 = 7 Ind. Cas. 911; 21 B. 704; 22 B. 245; 2 Bom. L.R. 

1058; 15 Ind. Cas. 575.] 

[N.B.— See in this connection 9 A. 97 whereon this appeal has arisen.] 


Appeal from a decree (16th November 1886) of the High Court (2) 
affirming a decree (20th August 1885), of the Subordinate Judge of 
Cawnpore. 

[388] The question here was whether the parties were in the relation 
of mortgagor and mortgagee, so that a right to redeem could subsist. 

The suit was brought by the respondents to redeem a mauza, Har- 
baspur, alleged to have been transferred in 1835 by way of conditional 
sale, by the plaintiffs’ predecessors in title, to the predecessor of the 

defendant who was now appellant. 

The plaint stated transfers both in, and subsequently to, 1835 alleg- 
ing that the purchase-money had been repaid as the result of the defendant, 
and those through whom he claimed, having realized the jirofits of Har- 
baspur. A declaration of the plaintiffs’ right to redeem, mesne profits, 
and an account, were demanded. The written statement, contained among 
other defences, that the transaction of 1835 was an absolute sale from the 

first, and not a mortgage. _ . . _ 

The Subordinate Judge decided that the property was redeemable by 

the plaintiffs, and decreed the claim, subject to the condition that the 
plaintiffs should repay the purchase-money, viz., Rs. 4,000. This was 
paid into Court on 29th August 1885, and a decree was thereupon made 

for redemption. . _ . , T 

An appeal from this decree was dismissed by the High Court. In 

the judgment are the words — “the plaintiffs contended that the sale was 

a conditional salo, or mortgage by conditional sale. The correctness of 

this was admitted on behalf of the defendant.” The judgment is reported 


in I.L.R., 9 All. 98. 

Mr. J.D. Mayne, for the appellant, argued that the transaction of 
1835 was an absolute sale, with the reservation of a right of repurchase 
by the vendor, which had not been exercised within the time limited by 


(1) 2 De. Gex. and J. 105. 


(2) 9 A. 97. 
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the agreement in that behalf ; a right which had, therefore, ceased to have 
effect. There was, therefore, not existing here any conditional sale or mort- 
gage, within the Regulation XVII of 1806, which could support a right to 
redeem. It was a question of whether the relation of mortgagee and 
mortgagor subsisted between the parties, not merely a question of limita- 
tion. It was [389] submitted that the English case (to which Lord 
MacnaGHTen referred), Alder son v. White (1) was conclusive as to the 
law, identical on this point in both countries. 

Mr. C. W . Arathoon for the respondent, argued that there had been a 
mortgage by conditional sale, as in Radhanath Dass v. Gisborne & Co. (2). 
This case, however, their Lordships distinguished. He also referred to 
Macpherson on the Law of Mortgage (ed. 1868) p. 10, and to Bengal Regu- 
lation XVII of 1806. 

Mr. J. D . Mayne was not called upon to reply. 

Their Lordships’ judgment was delivered by Sir B. Peacock. 


JUDGMENT. 


8ir Barnes Peacock. — This case depends upon the construction 
of two documents dated February 20th, 1835. By the first document 
Alum Singh and others, who professed to be the proprietors of the property 
therein mentioned, declared that they had of their own accord absolutely 
sold the entire property to Ganga Din “ in lieu of Rs. 4,000 of the current 
coin.” That was an absolute sale by Alum Singh to Ganga Din. Then on 
the same day another document was executed, by which Ganga Din, re- 
citing the deed, says that he has purchased the property for the Rs. 4,000, 
and adds: — “ However, I have as a matter of favour, mercy, kindness! 
and indulgence, executed this deed, and do hereby stipulate that if all these 
vendors will within a period of ten years from the date of this deed pay in 
a lump sum, and without interest, the whole amount specified above, I 
shall accept the same, and cancel this valid sale. During the aforesaid 
term I shall remain in possession, collect the rent, enjoy the profits, and 
be liable for loss ; the vendors shall have no concern whatever. I shall 
not claim interest from the vendors, nor will they demand profits from 
me after the expiry of the term. In case the whole of the principal is not 

paid ” — and their Lordships think that the construction of that is “ In 

case the whole of the principal is not paid according to the terms of this 
document,”— “ the vendors shall not be able to cancel the sale by payment 
of the principal.” 


[390] Those documents having been executed in 1835, in the year 
1884 — nearly 50 years afterwards — a suit is commenced by the plaintiffs 
representing the vendors, claiming to redeem the property upon payment 
of the Rs. 4,000. The defendant in his written statement says “ An 
absolute sale-deed was executed in respect of the property in suit in 
favour of Ganga Din, whose proprietary interests were then afterwards 
purchased at auction by Sukh Din Bajpai.” Then he says — 44 Under the 
deed of agreement alleged by the plaintiffs thev have no right of 
redemption by law,” and in the last two lines of paragraph 9 he says 

The two parties neither stood, nor do now anyhow stand, in the relation 
of mortgagor and mortgagee.” 

The first Court having held that the parties did stand in the relation 
of mortgagor and mortgagee, and having decreed that the plaintiffs were 
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entitled to redeem, an appeal was preferred to the High Court, and the 
third ground of appeal is thus stated : — “ Because under the terms of the 
agreement the plaintiffs cannot now sue to redeem the property in suit.” 
The High Court upon the hearing of the appeal affirmed the decision of the 
lower Court, and held that the parties stood in the relation to each other 
of mortgagor and mortgagee, and not in the relation of one being an 
absolute vendee with a right given to the vendors to re-purchase within 
a period of ten years upon re-payment of the full amount of the purchase- 
money. It does seem contrary to all principles of equity and good 
conscience that when it was stipulated that the money should be re-paid 
within the period of term years from 1835, the representatives of the 
vendors could lie by until the year 1884 and then claim that they had a 
right which was not barred by limitation to redeem that which they 
call a mortgage at any time within the period of 60 years. That this 
was not a mortgage, at any rate according to English law, seems clear 
from the decision of Lord Chancellor Cran worth in the case of Alder son v. 
White (1). In giving judgment the Lord Chancellor says this — “ These 
deeds taken together do not on the face of them constitute a mortgage ; 
and the only question is whether, assuming the transaction to be a 
[391] legal one, it has been shown to be in truth such as in the view of 
a Court of Equity ought to be treated as a mortgage transaction. The 
rule of law on this subject is one dictated by common sense ; that prima 
facie an absolute conveyance containing nothing to show that the relation 
of debtor and creditor is to exist between the parties does not cease to be 
an absolute conveyance and become a mortgage merely because the vendor 
stipulates that he shall have a right to repurchase.” In this case the 
vendors did not stipulate that they should have a right to repurchase, but 
the vendee, as a matter of grace and kindness, stipulated that they should 
have that right. The Lord Chancellor proceeded — “ In every such case the 
question is, what upon a fair construction is the meaning of the instru- 
ments ? Here the first instrument was on the face of it an absolute 
conveyance ; the second gave a right to repurchase on payment not of 
what should be due but of the full amount of the purchase-money 
of 4739Z ” — exactly corresponding to the terms of the two docu- 
ments in the present case, whereby the vendee gave the right to the 
vendors to take back the property if within the period of ten years they 
should pay the same amount, namely, Rs. 4,000 Was that, if taken 
according to its terms, a lawful contract ? Clearly so. What, then, is 
there to show that ib was intended to be a mere mortgage? I think that 
the Court after a lapse of thirty years ought to require cogent evidence to 
induce it to hold that an instrument is not what it purports to be ; and I 
see but little evidence to that effect here.” That passage was approved of 
in a case in the House of Lords, reported in the 13 Law Reports, Appeal 
cases, page 568 — The Manchester , Sheffield and Lincolnshire Hallway 
Company v. The North Central Waggon Company . It is clear that this case 
was not one of mortgagor and mortgagee, but one of an absolute sale with 

a right to repurchase within a period of ten years. 

Under these circumstances their Lordships think that the decision of 
the High Court ought to be reversed, and that their Lordships ought to 
give the judgment which the High Court ought to have given, namely to 
reverse the decision of the first Court aod to dismiss the suit with costs 

in both Courts. 


(1) 2 De. Gex. and J. 105. 
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[392]Their Lordships will humbly advise Her Majesty to that effect 
±he respondents must pay the costs of this appeal. 

Appeal allowed . 

Solicitors for the appellant : Messrs. Barrow and Rogers . 

Solicitors for the respondents : Messrs. T.L. Wilson and Co. 


t2 A. 392 (F.B.) = 10 A.W.N. (1890) 119. 

FULL BENCH. 

Before Sir John Edge , Kt. t Chief Justice , Mr. Justice Straight , Mr. Justice 
Brodhurst , Mr. Justice Tyrrell , Mr. Justice Mahmood. 


Radha Charan and others ( Judgment-debtors ) v . Man Singh 

{Decree-holder). [28th March, 1890.] 

Execution of decree— Application for execution withdraivn by decree-holder Rule in 

Sarju Prasad v. Sita Ram — Civil Procedure Code t ss. 373, 647 “ Suit ** *' Appeal ” 

8. 647 of the Civil Procedure Code makes s. 373 applicable to proceedings in 
execution of decree. The words “ suit ” and “ appeal ” in s. 647 apply to^uits 

Vi? Str \ Ct S0DSa ° f th .° se fcerms > aad were not intended to cover 
proceedings for the enforcement of rights decreed in a suit or appeal. 

Anapplication for execution of decree by arrest of the judgment-debtor was 
ordered by the Court to be struck off, upon the statement of the decree-holder’s 
pleader that the judgment-debtor was in hiding, and that the decree-holder did 
not desire to prosecute the application further. At that time an, order for a war- 
rant of arrest had been issued subject to the payment of fees, but those fees had 
not been paid nor had the diet money been deposited, and no steps were taken 

fc ^M^ Cee< * the a PPl lcafc ion. No permission was given to the decree-holder to 
withdraw the application with leave to take fresh proceedings. Voider to 

Held, by the Pull Bench that a subsequent application for execution of the 
decree was barred by a. 373 read with s. 647 of the Civil Procedure Code 

ed^n r ^n rasa f V * [V' and Pakir-ullah v. Thakur Prasad (2), approv- 

ed and followed. Bijai Singh v. Haiyat Begum (3) distinguished, 

IDlaa., 18 0. 462 ; 18 O. 615 ; 37 P.R. 1892; Not F., 15 M 240* 18 C 68*;- 

15 A. 49 = 12 A.W.N. 222 ; R„ 13 A. 564 ; 26 B. 76=5 Bom L.R. 43 i.f ’ PP - 

The appellants in this case were judgment-debtors, and the respondent 
was the decree-holder, of a decree passed on the 2nd March 1881 for 

property ° f m ° n9y by enforcome,lfc of lien against certain immoveable 

., ?he first application for execution of the decree was made on 

the 20th February 1884, but the application was struck off by order of 
the Court dated the 8th Maroh 1884. 

ina« Tho ? eXfc ^ Pplioa,tion for exeoution was made on the 1st Februarv 
cause whf, h° Q ,T as 1 .. ther ® u P°“ issu t d to the judgment-debtors to show 
0a L U l 0WhV kHe a P pl i cat *°5 fhould not be granted, and the case came on 

8 °”. t19 33rd February 1886, when the praver in the appli^- 

4 as . to the arrestof the judgment-debtors, was considered 

annii?r- 4 le . 2 i 3r j FebrU . ar . y 1886 ’ tho date fixed {or ‘he disposal of life 
San! ini/ 0 "’ h ,° deClee ‘ b ? Her ' s pleader, who had not deposited the neces 
. ^ talh ' llil fees, instead of desiring to prosecute the application made a 
statement to the Court to the effect that the judgment-debtors w«~ 
hidmg, and requesting the Court to strike off the application for executing 
ause it was not desired to proceed with it any further. The Court in' 
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accordance with this request struck off the application. No permission 
was applied for and given to the decree-holder to make a fresh application 
for execution of the decree. 

On the 27 th June 1888, a fresh application for execution was made 
by the decree-holder. Notice having been issued to the judgment-debtors, 
they filed objections, which were allowed, and the application dismissed 
by an order passed on the 8th December 1888. The order was in the 
following terms : — 

“ Execution was applied for on the 20th February 1884, and the case * 
was struck off on the 8th March 1884. Then on the 1st February 1886, 
the decree-holder stated that “the judgment-debtor having concealed 
himself, the case cannot be prosecuted at present,” the case was struck 
off. That application cannot save time, according to the ruling in Sarju 
Prasad v. Sita Ram (l) and as there are no words in the statement of 
the decree-holder from which an implied or express permission of the 
Court to file a fresh application might be inferred, the decree cannot be 
executed. Irrespective of the question of permission, the present applica- 
tion is barred by [399] limitation also, because it has been presented 
more than three years after the application of 1884. It is therefore 
ordered that the case be dismissed, and the costs charged to the decree- 
holder.” 

The decree-holder appealed to the District Judge of Agra, who gave 
judgment as follows : — 

“ In this case the fees were lodged for notice to issue to respondent. 
It is urged by the respondent that this does not amount to a step-in-aid 
of execution. The mode of execution was specified to be by arrest. 
When the fees for arrest should have been filed, the appellant stated that 
the judgment-debtor was at the time in hiding and not to be found, and 
prayed that the case might be struck off. The whole point is 
whether that impliedly asks for permission to renew the application when 
the debtor may be discovered. On the analogy of many cases that I 
have decided on this and closely similar points, I hold that these words 
amount to an implied request for permission to renew the execution, and 
decree the appeal with costs against the respondents.” 

The judgment-debtors appealed to the High Court. The appeal was 

referred to the Full Bench. 

Babu Durga Charan Banerji , for the appellants. 

Pandit S'lindar Lal t for the respondent. 

JUDGMENT. 

EDGE, C. J. — This was an appeal from an order in execution 
of a decree The question turns on what is the effect in law of what 
took place on the 23rd February 1886. Now, on the 1st February 
1886 the second application for execution of the decree was pre- 
sented and notice was issued and served for the hearing of that 
application on the 23rd February 1886. On the 23rd February 1886, 
the pleader for the decree- holder appeared, and stated that the judgment- 
debtor was in hiding, and that the decree-holder did not want to prose- 
cute the application further. The application was one, I should have said, 
for execution against the person of the judgment-debtor by his arrest, and 
an order for a warrant had been issued, subject to the payment of fees. 
Those fees had not been paid, nor had the diet-money been deposited. In 


(1) 10 A. 71. 
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fe« t k^ S K° nd . t3 l 8] ma V ng , his a PPlioa«on on the 1st February and appear- 
te nrL^I P !uu r on fc ^ e 23rd February, the decree-holder took no steps 

thJ 27thT,™ 1 sob ° atl0 u' Tbe Munsif struck off the application. On 

1888 th f decree-holder presented his third application for exe- 
out ion. The question for us to consider is whether this is a case in which we 
can apply the procedure of s. 373 of the Code of Civil Procedure. Now, look- 
ing at these facts m my opinion, the Munsif was justified in treating the 
case as one m which the decree-holder withdrew from his application or 
abandoned it. No permission to bring a fresh application was given. The 
application was, as I have said, struck off. This is a question which has 
been frequently considered by various members of the Court. It has been 
argued here to-day that s. 373 does not apply to proceedings in execution. 
Unless we are to apply, so far as may be, the principles provided for the 
guidance of Courts in the other sections of the Code of Civil Procedure 
there would, in a great number of cases, be no provision for what should 
e done in execution proceedings, as the sections which exclusively relate 
to execution proceedings are deficient and far from exhaustive, if we are 
to regard them as the only sections which supply the procedure in 
execution cases. In my opinion, s. 647 makes s. 373 applicable. 

think that suit ” and appeal ” in that section apply to those 
proceedings generally known as a suit and an appeal, that is, to suits 

;and ^^S P ^i als m fch ® sfcricfc acceptation of the terms, and that in 
s. 647 the words suit ” and “appeal” were not intended to cover 
proceedings for the enforcement of rights decreed in a suit or 
appeal. The leading case in this Court on the question before us 
is that of Sarju Prasad v. SitaRayn (l), and I think the latest case on the 
subject m this Court is that of Fakirullah v. Thakur Prasad (2). In my 
opinion t e case of Sarju Prasad v. Sita Ram (1) is correctly interpreted 
in the last-mentioned case, and with the view of the bearing of Sarju 
^rasads case there expressed I agree. We have been referred to a case, 
RtjazStngh v. Haiyat Begam (3), in which my brother Tyrrell and I said 
that an application for execution struck off [ 396 ] merely because 
taibana has not been paid or some step is not taken does not bar a 
turther application.” To avoid misapprehension I have my brother 
Xyrrell s authority for saying that when we made that statement we were 
not contemplating a case in which time had been granted for payment of 
taibana , or to perform any other act which was necessary. If it had been 

a W r h f, re t i me had b ? e . n granted and the Judge had proceeded under 
* . . of the Code of Civil Procedure, we would not have expressed the 
• whloh we are there reported to have expressed. My opinion is 

cnat this appeal should be decreed with costs and the order of the first 
Court restored. 

airi of the samo opinion, and as I have alreadv in 
Jra&mtZfofc v. Thakur Prasad (2) very fully expressed my views on this 
point, winch it is satisfactory to me to find, have the approval of the 

r b l° f Jus t? ce and my brother Judges, I do not think it necessary 
Jv repeat them. I agree in decreeing the appeal, reversing the order of 
cne Judge and restoring that of the Munsif. 

Brodhurst, J. — I concur. 

Justice^ 118111 '* J 1 concur with the judgment of the learned Chief 
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Mahmood, J. — I also concur, because I still adhere to the rule laid 
down by my brother Straight with my concurrence in the case of Sarju 
Prasad v. Sita Ram (1) which is the first of a series of rulings of this 
Court. How that ruling has been interpreted and applied was the subject 
of consideration by me in Fakirullah v. Thakur Prasad (2) and in delivering 
my judgment in that case I went seriatim into all the cases which had 
since been reported upon this point in this Court. There is a ruling, 
however, of a somewhat recent date of West and Birdwood, JJ., in Shankar 
Bisto Nadgir v. Narsinghrao Ramchandra (3) which was not before 
my brother Straight and myself when we decided the case of Sarju 
Prasad v. Sita Ram (1). I think, since this case has been cited, I 
may respectfully say that I am not prepared to accept that ruling, but 
I do not think I need say much about it, because Mr. Justice West 
[397] himself in his judgment points out the distinction which he drew 
between that case and the other two cases which turned on the construe* 
tion of s. 373 of the Code of Civil Procedure and its application to execution 
cases. I agree also in the decree which has been made. 

Appeal allowed. 


12 A. 397 = 10 A.W.N. (1890) 133. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice , and Mr. Justice Brodhurst. 


Rahim Bakhsh and another (Decree-holders) v. Dhuri and 
another ( Opposite parties).* [30th May, 1890.] 

Execution of decree — Sale of immoveable property set aside — Order 'refusing refund of 
price to purchaser — No appeal from such order — Civil Procedure Code t s. 315. 

No appeal lies from an order refusing a refund of price to a purchaser the sale 
to whom has been set aside under s. 315 of the Civil Procedure Code. Soudagar 
Mai v. Abdul Rahman Khan (4 ) t Tapesri Lai v. Deoki Nandan Rat (5), ana 
Ram Dial v. Ram\Das (6), referred to. Baijnath Sahai v. Moheep Naratn bmgfi(i) 

dissented from. 


[Appl., 14 A. 201 ; R., 18 M. 439-3 

IN execution of a simple money decree, the decree-holders caused 

certain immoveable property to be sold as the propel fcy o e gmen 
debtors. Certain third persons then intervened, and established by suit 
that they, and not the judgment-debtors, were owners of the property, and 
that the judgment-debtors possessed no saleable interest therein. The 
purchasers at the sale thereupon applied under s. 315 of the Civil Procedure 
Code for a refund of the purchase-money which had been paid to the 

deC, 0 The°Coui't of first instance (Munsif of Aligarh) rejected the application 
on the ground that the sale had not been actually set aside. 

On appeal to the District Judge of Aligarh, an objection was taken 
on behalf of the decree-holders respondents that the order of L398J the 
lower Court was not appealable. The Judge overruled this objection, obser- 


ving : 


♦ First Appeal, No. 2 of 1890, from an order of A.M. Markham, Esq., District 
judge of Aligarh, dkted the 6th December 1889. 

[i| io a 71 (2) 12 A. 179. v3> 11 B. 467. (4) 10 A.W.N. (1890), 85. 

5) 1 A. 131. (6) 10 A.W.N. (1890), 89. (7) 16 C. 535. 
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tt.e roDavmfnV^f 0rd T iS appealabIe - Under ‘he last clause of s. 315 
the lepayment of the purchase-money, when allowed by the Court under 

Wdedbv the°p a d Se f ° f f u le seotio P- can b ® enforced “under the rules pro- 
vided by the Code for the execution of a decree for money.” An exactlv 

snrnlar provision is appended to s. 293, and orders under that section have 

by th f Calcutta High Court — Baijnath Sahai v. Moheep Narain 

ifnd^ ! IT* t- appealabIe - a « being of the nature of questions arising 

lid • Its IW h ° f WeVer ’ that ‘here is th is q difference, that 
th«r«^ l,' 2 ? 3 u ly ? a t ,v ® action is provided for, whereas under s. 315 

thriudcm^ntd 11 antecedent finding come to as to the non-existence of 

k ' d lnterest ln the property sold. But it is not eon- 

iSl tl l7 S fi 3 n 5 that that hndmg should be under that section, nor 
indeed could a finding on any such point be come to under s. 315. More- 

above* that 6 conc ® ded - as ir - must be in view of the recent ruling referred to 
If t r h f r ,° lder " nder the last clause of s. 315, as to the enforcement 
mfulfnl In ^ P-fhase-money. can be appealed, a fortiori an order 

to orde }\ the refund can be appealed. The argument from 
convenience would also support this; and even if the Calcutta ruling did 

™r st t0 g j lde me> 1 should, on the principle that boni judieis est 
ampliare junsdictionem, hold that the order of the learned Munsif under 

s dlo is appealable.” The learned Judge proceeded to deal with the case on 

WiL 88 ^?, the Munsifs order, and remanded the case under 

“,l T he decree-holders appealed to the High Court on the ground that 
the order of the Munsif under s. 315 of the Civil Procedure Code, refusing 

older refund, was not appealable, and therefore the lower Court’s order 
of remand on appeal is illegal.” 

Babu Durga Gharan Banerji, for the appellants. 

Babu Bishan Chandra dtfoitro , for the respondents. 

JUDGMENT. 

fno!?? 9 ? FjD , GE ' f ' and BRODHURST, J.— The Munsif made an order re- 
fusing to order a refund under s. 315 of the Civil Procedure Code. The pur- 

fn, aS a ei ,Uf he .? a ?A° Wh °“ had been set aside ■“ a suit, and who had applied 
nlLol ul ° f the P u, 'chase- money, appealed to the District Judge. The 
q ftion before us now is whether an appeal lay from the order under 

we annlied i app / al -®, t0 S® thab n ° appeal Ia >- Tbe Principles which 
SLwo? ! deciding the case of Soudagar Mai v. Abdul Rahman 

r ‘i Z r! ?• which were applied by our brother Tyrrell in Tapcsri 
v. Deoki Nandan Rai (31 apply equally to this case. We have 

Full* B° el T ed t° Baijnath Sahai v. Moheep Narain Singh (11 and to the 
• . Ben ch Judgment of this Court in Ram Dial v. Rani Das (4) Our 

‘ ‘1 n R a “ d tba * of . our bother Tyrrell are certainly in conflict with the 
bv , g lia J h Y- Moheep Narain Singh (1). For the reasons stated 

decision a SoMdapar Mai v Abdul Rahman Khan (21, we think that the 

Di^Vv » r A 8 l.v We adhere it. As to the Full Bench case in Ram 

upon wh,vT fl a 'l 4 ’ W ® “ nay say tbat do not agree with the principles 
which that oase was deoided. One of the Judges there dissented 

contra^ 0 - * b ?r° lodges, Mr. Justice Turner, with one of us, had held to the 
- ry . lc l Mussammat Hurdei Beebce v. Babu Surjoo Per shad (5). We 
. i opinion that an appeal did not lie to the Court below. We allow 
theappgal and set aside the order below. Appeal allowed 


(1) 16 0. 535. 
U) 1 A. 181. 
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FULL BENCH. 

Before Sir John Edge, Kt. y Chief Justice , Mr. Justice Straight , Mr. Justice 
Brodhurst , Mr. Justice Tyrrell , and Mr. Justice Mahmood. 


Sujan Singh (Decree- holder) v. Hira Singh and others 
(Judgment- debtors). [21st November, 1889.] 

Execution of decree — Limitation — Act XV of 1877 (Limitation Act), sch. ii, No. 179 (4) 
— “ Step-in-aid of execution ’’ — Application by decree-holder under Civil Procedure 
Code. s. 258. 

The expression “ step-in-aid of execution” in Act XV of 1877 (Limitation Act) 
sch. ii. No. 179 (4) was intended to cover any application made according to law 
in [400] furtherance of the execution proceedings under a decree. It includes 
applications made by a decree-holder under s. 258 of the Civil Procedure Code to 
enter up part satisfaction of the decree. 

Per Mahmood, J. — Provided that the payment asserted in the application was 
actually made. 

[Not F 103 P.R. 1908 = 142 P.W.R. 1903 = 207 P.L.R. 1908; F., 9 Ind. Cas. 1023 
(1024) =8 A.L.J. 487 = 33 A. 529; 22 B. 340; 12 C.W.N. 621 ; 34 P.L.R. (1906) ; 
R., 19 A. 477; 35 B. 452 (458) = 13 Bom. L R. 661 (668) = ll^Ind. Cas. 987 (988); 
21 A.W.N. 29 ; 11 C.P.L.R. 161 ; 8 O.C. 161.] 

THIS was an application for execution of a decree for enforcement of 
hypothecation, which was passed on the 17th August 1878. The applica- 
tion was made on the 20th November 1884, and the question was whether 
or not it was barred by limitation. 

The first application for execution was made on the 29th June, 1879. 
On the 20th June, 1882, the decree being then alive, an application pur- 
porting to have been made on behalf of the judgment-debtors was pre- 
sented to the Court executing the decree by the pleader for the decree- 
holder, and upon this application it was endorsed that Rs. 800 had been 
realized, and that certain conditions had been agreed upon with reference 
to the balance due under the decree being paid in six months. In 
course of the proceedings under the application of the 20th November 1884, 
one of the judgment-debtors presented an application dated the 5th May 
1885, in which he stated that he had paid Rs. 800 on the 20th June 188-., 
by means of an application which was made through the pleader for the 
decree-holder, and that certain other sums had been paid by this judg- 
ment-debtor himself in June and September 1883. 

The present application was opposed by the judgment-debtors on the 
ground that it was barred by limitation. 

The Court of first instance (Subordinate Judge of Aligarh) held that 
the application was made within time, with reference to the provisions of 
ss. 19 and 20 of the Limitation Act (XY of 1877). 

On appeal by the judgment-debtors, the lower appellate Court 
(District Judge of Aligarh) found that Rs. 800 had been paid in part 
satisfaction of the decree on the 20th June 1882 ; that the applica- 
tion of that date was neither written nor signed by the judgment- 
debtors, but was put in by the pleader for the decree-holder; that 
ss 19 and 20 of the Limitation Act were not applicable to the case ; 
and that the application of the 20th November 1884 was barred 
[401] by limitation. The Court accordingly reversed the order of the 

Court of first instance. 
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< The decree-holder appealed to the High Court. The appeal came on 
for hearing before Brodhurst and Mahmood, JJ., who recommended that 
it should be referred to the Full Bench, and it was referred accordingly. 

Mr. Hamidullah r for the appellant. 

Mr. Abdul Majid and Babu Jogindro Nath Chaudri, for the res- 
pondents. 

JUDGMENTS. 

STRAIGHT, J. — Upon the statement of the facts in the order of re- 
ference, as well as from the learned Judge’s findings as the Court of first 
appeal, I have no doubt that the petition filed in Court on the 20th June 
1882 by Lala Juala Pershad, the pleader for the decree-holder, under a 
power-of- attorney, must be regarded as presented on the decree-holder’s 
behalf, and that in this way he asked the Court executing his decree to 
enter up part satisfaction of it, as required by s. 258 of the Code. At the 
time this petition was filed, there was an execution-proceeding pending in 
the Court at the instance of the decree-holder, and, had he not authorized 
his pleader to put in this petition, he would have laid himself open to a 
proceeding by the judgment-debtor of the kind mentioned in paragraph 2 
•of s. 258 of the Civil Procedure Code, while the payment of Rs. 800, 
which in a petition of the 5th May 1885, the judgment-debtor admits he 
made, could not have been recognized by any Court executing the decree, 
unless so certified by the decree-holder. I think the petition of the 20th 
June 1882, therefore, was an application by the decree-holder in that 
execution-proceeding, and the only remaining point for consideration is, 
was it an application to take some “ step in aid of execution ” within the 
meaning of clause 4, column 3, art. 179 of the Limitation Act ? In 
Sitla Din v. Sheo Prasad (l), I held with the approval of my brother 
Tyrrell that a joint application by a decree-holder and judgment- 
debtor asking sanction of the Court to the postponement of a sale 
[ 402 ] that had been advertised was an application to take a step in aid 
of execution. In Kishori Lai v. Sham Karan (2) my brothers Tyrrell 
•and Mahmood held that an application by a decree- holder to take money 
out of Court, paid in by a judgment-debtor, was an application to take a 
step in aid of execution. I expressed a similar view in Paran Singh v. 
Jawahir Singh (3), which was concurred in by Duthoit, J., and a like 
opinion was stated by the Madras High Court in Dharanamna v. Subba 
{4). In Bandopadhya v. M ukhapadhya (5), Cunningham and Ghose, JJ., 
held that an application by a decree-holder under s. 258 was a step in aid 
of execution, and the same view was adopted by my brothers Tyrrell and 
Mahmood in Muhammad Husain Khan v. Ram Sarup (6). Mr. Jogindro 
Nath for the judgment-debtors, respondents, very frankly admitted that 
the rulings of the Court on the point were uniform and consistent, 
and, if my recollection serves me right, besides those reported, 
which I have noted above, there are many others to the same effect 
that have not been reported. These reported cases extend over a period 
from 1880 to 1886, and have, no doubt, been acted upon by the subordi- 
nate Courts and parties to execution proceedings therein ; and though it is 
true that the cases to be found in I.L.R., 8 Calc., 89 and 10 Calc., 549, 
are .^ e °^^ er way, I think that, if upon no other ground than that of 

avoiding disturbance of rights acquired upon the strength of them and 

- _ _ _ __ 

(1) 4 A. 60. (9) 9 A.W.N. (1889) 184. (3) 6 A. 366. (4) 7 M. 906 

(6) 19 O. 608. (6) 9 A. 9. 
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other obvious inconveniences likely to follow from a contrary view, we 
should elect stare decisis. But apart from this, I am of opinion that such 
an application as that before us here is one to take a “ step in aid of 
execution.*’ I agree with what was said by Cunningham and Ghose, JJ., 
in the case reported in I.L.R., 12 Calc. 608 as to why it should be 
so regarded, and it is unnecessary for me to repeat what they said 
on the subject. Reading cl. 4, art. 179, sch. ii of the Limitation 
Act, it is clear that the Legislature, by mentioning first an applica- 
tion for execution and then an application to take some step in 
aid of execution, meant by these latter words to include something 
other than a mere application for execution pure and simple, [403] 
and in using the terms “in aid of execution.” I think it was in- 
tended to cover any application made according to law, in furtherance of 
the execution proceedings under a decree. That such an application as 
was presented by the decree-holder’s pleader in the case before us was one 
in this sense within this limitation article, I have no doubt. It therefore 
becomes unnecessary to consider or determine the point mentioned in 
the referring order with regard to the Full Bench ruling of this Court in 
Ramb.it Rai v. Satgur Rai (l), though I may add that, had it become 
necessary to do so, I should have declined to reconsider or depart from it, 
seeing that it was given in 1880 and has been since then frequently 
followed, notably in Janki Prasad v. Ghulam All (2) by my brothers 
Tyrrell and Mahmood. Applying the view I have expressed to this second 
appeal from order, I am of opinion that the decree-holder’s, applicant’s, 
application for execution of the 20th November 1884, was not barred by 
limitation, and, the appeal being allowed, the order of the Judge is reversed, 
and the order of the Subordinate Judge should be restored, the decree- 


holder to get his costs in these proceedings. 

Edge, C. J. — I can add nothing to my brother Straight’s judgment, 

with which I thoroughly agree. 

BRODHURST, J. — I concur. 

Tyrrell, J. — I agree. . 

Mahmood, J. — The facts of this case are fully stated in the order o 

reference passed bv my brother Brodhurst and myself on the 17th iebru- 
ary 1888, and I need not repeat them here. The points of law to which 
they give rise, in the manner in which those points have been argued be ore 

the Full Bench, seem to me to be the following : . 

(1) Whether the application of 20th June 1882 was an application 

“ in accordance with laio to the proper Court for execution or o a e 
step in aid of execution of the decree ” within the meaning of cl. 4, art. 179, 

sch. ii of the Limitation Act (XV of 1877). . . 

[404] (2) Whether the payment of Rs. 800 to which the application 

of 20th June 1882 related, can be regarded as payment of interest oil 

debt" within the meaning of s. 20 of the Limitation Act (XV of 1877) so 

as to entitle the decree-holder to a new period of limitation to be 

“ computed from the date when the payment was made. 

In considering the first of these questions it is important to bear in 
mind that the application of 20th June 1882, was framed and worded so 
as to purport to have been made not on behalf of the decree-holder but on 
behalf of the judgment-debtors, respondents ; that according to the lower 
appellate Court’s finding the application was neither written by the judg- 
ment-debtors nor signed by them, but that it was presented by the 


(2) 5 A. 201. 


(1) 3 A. 247. 
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decree -holder’s pleader with an endorsement thereon as to the receipt of 
Rs. 800 in part payment of the decree ; and that such certification was 
accepted by the Judge executing the decree. Upon these findings the 
learned Judge of the lower appellate Court has held that the application 
was wholly valueless for purposes of furnishing a fresh starting point of 
limitation to the decree-holder for his present application for execution, 
dated the 20th November 1884. 

It seems to me that in arriving at this conclusion the learned Judge 
omitted to consider whether or not, under the peculiar circumstances of 
this case, and upon his own findings, the application was not practically 
an application by the decree- holder under s. 258 of the Civil Procedure 
Code, certifying payment of money out of Court, namely the sum of 
Rs. 800, to which the endorsement by the decree-holder’s pleader on the 
application itself related. I am of opinion that under the circumstances 
of this case the application of 20th June 1882, though purporting to have 
been made on behalf of the judgment-debtors, must by reason of the 
decree-holder’s pleader’s endorsement thereupon and the fact that such 
pleader presented it to the Court, be regarded in effect as an application, 
not on behalf of the judgment-debtors but on behalf of the de- 
cree-holder. I am glad to be able to adopt this view, because it renders 
it unnecessary for me to consider how far I am prepared to adopt the 
t«05] rule laid down in Ohansham v. Mufcha (1) that even an application 
by a judgment-debtor might constitute a step in aid of execution of a decree 
against himself. 

The question then resolves itself into this, whether an application by 
a decree-holder certifying payment under s. 258 of the Civil Procedure 
Code, and asking the Court to enter partial or total satisfaction of the 
decree, is an application within the meaning of cl. 4, art. 179, sch. ii of the 
Limitation Act (XV of 1877). 

In the argument upon this point before the Full Bench, much stress 
was laid upon the analogy of eases such as Paran Singh v. Jcnvahir Si?igh 
(2) where my brother Straight held that an application by a decree-holder 
to be paid the proceeds of a sale of property in execution of the decree, is 
a step in aid of the execution of the decree within the meaning of cl. 4, art. 
179, sch. ii of the Limitation Act (XV of 1877). To the same effect is the 
rule laid down by my brother Tyrrell and myself in Kishcri Lai v. Sha?n 
Karan (3) but these rulings were assailed at the hearing on the authority 
of two rulings of the Calcutta Court. The first of these is Hemchunder 
Choivdhry v. JBrojo Soondury Debee (4), where it was held by Morris 
and Tottenham, JJ., that an application made by a judgment-creditor 
to take out of Court certain moneys there deposited by his judgment- 
debtor cannot be considered to be an application to the Court to take 
a step in aid of execution, and is not therefore within the meaning of 
ol. 4, art. 179, sch. ii of Act XV of 1877. To the same effect is the second 
case, Fazallviam v. Metta Singh (5), where Mitterand Maclean JJ., ex- 
pressed their dissent from a ruling of the Madras High Court in Venkata- 
rayalu v. Narasinha (6). I cannot help feeling that a similar ratio would 
lead the learned Judges to dissent from another ruling of the Madras Court 
in Dharanamma v. Subha (7). 

This leads me to consider whether or not the analogy upon 
whioh the argument addressed to us has rested is appliable or not. 

(1) 3 A. 320. (2) 6 A. 366. <3> 2 A.W.N. (1882) 184. (4) 8 C. 89 

(6) 10 O. 649. (6) 2 M. 174. (7) 7 M. 306 
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[406] I ' am of opinion that it is so applicable, because it seems 
to me that an action taken by the decree-holders for the purposes of 
acquiring the fruit of the execution of decree or rather partial fruit of the 
execution of decree is a step in aid of the execution of decree. There 
are in the two Calcutta cases which I have cited, no reason shown why 
such an application as that contemplated by my brother Straight in 
Paran Singh v. Jawahir Singh (1) would not amount to an action which 
intended not only to aid execution but to acquire the fruits of execution, 
namely, the recovery of fruits which in execution of decree became the 
property of him who executed the decree, namely, the decree- holder. I 
think it is not necessary after the concurrence which the Bench has given 
to the rule laid down in Paran Singh v. Jawahir Singh (1) for me to go 
further into the exact ratio decidendi which was adopted by the Calcutta 
Court in those rulings and in which they laid down the rule inconsistent 
not only with the rulings of this Court as referred to by my brother 
Straight, but also with the view taken by the Madras Court upon the 
same question. I hold therefore that when the decree-holder applies to 
obtain from a deposit in Court moneys therein deposited as the result 
of execution sale, he takes a step in aid of execution within the meaning 
of cl. 4, art. 179, sch. ii, Limitation Act (XV of 1877). 

But then what I have said is an argument upon analogy. The exact 
question before us does not relate to any such application. It relates to an 
application made by the decree-holder under s. 258 of the Civil Procedure 
Code certifying that out of Court a certain sum of money had been paid m 
part satisfaction of the decree, and I say part satisfaction because the ap- 
plication of 20th June 1882 was an application which, as I have interpreted 
it under the circumstances of the case, could bear no other interpretation. 
Upon this point the first case to which I wish to refer is the case of Sitla 
Din v. Sheo Prasad (2) in which my brothers Straight and Tyrrell agreed 
in regarding an application of such a character when made jointly by the 
decree-holder and the judgment-debtor to be an application which would 
furnish a step in aid of execution of decree. In the referring order I referred 
to [407] that case as if it was on all fours with the case of Ghansham v. 
Mukha (3), but upon reconsideration I find that the case did not undo the 
principle which I am inclined to hold, namely, that every application to 
take some step in aid of execution must come from the decree-holder, so 
that case is no authority against the principle which I have expressed. 

The next case is that to which my brother Straight has referred, 
namely, the case of Tarini Das Bandopadhya v. B?shtoo Lai Mukhopadhya 
(4) where Cunningham and Ghose, JJ., concurred inlaying down the rule 
that an application by a judgment-creditor to bring an execution proce- 
eding on the file and to record his certificate of the payment of a sum of 
money by the judgment-debtor, is an application to take some step m aid 
of execution of decree within the meaning of cl. 4, art. 179, sch. ii, Limi- 
tation Act (XV of 1877). _ ,, , -j 

The ruling was before my brother Tyrrell and myself in Mxthammad 

Husain Khanv. Bam Sarup (5), and in that case in delivering our judg- 
ment I expressed some doubts as to whether or not the rule laid down m 
that case was sound. In delivering my judgment I think I went further 
than might have been said in thinking that the case of Ghansham v. 
Mukha (3), which I respectfully doubt here, was an authority in support 
of the proposition which was then expressed. My brother Tyrrell, in 


(1) 6 A. 366. 
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expressing his view went further and in the same direction that I did, in 
expressing doubts as to the validity of the rule laid down by the Calcutta 
Court in Tarini Das BandopadJiya v ♦ Bishtoo Lai ^IvJchopadhya (D. 

This is the first case of this Court which required a decision of the 
proposition that certification of payment out of Court by the decree- 
holder. under s. 258 of the Civil Procedure Code is a step in aid of the 
execution of decree, and when the order referring this case to the Full 
Bench was made by my brother Brodhurst and myself we felt that not 
only my judgment in that case, but also [ 408 ] the judgment of my 
brother Tyrrell was so liable to be taken as a judgment not settling the 
law, that such reference was necessary. 

The same question, however, came up before me in Kanhia Lai v. 
Rudar Sahai (2), wherewith special reference to the ruling in Muhammad 
Hussain v. Ram Sarup, (3) I held that before any effect could be given to 
the execution application for certification such as s. 258 of the Civil Pro- 
cedure Code requires, it was necessary to decide whether or not such 
payment had been made as a matter of fact, as distinguished from the 
mere circumstance of such statement in the application which purported 
to certify the payment out of Court. 

I wish now to say, because the matter has been fully considered by 
the whole Court, that the doubts which I expressed in Muhammad 
Hussain Khan v. Ram Sarup(S) in delivering my judgment no longer exist 
in my mind, and I hold that the rule laid down by the Calcutta Court 
upon the point in Tarini Das Bandopadhya v. Bishtoo Lai Mukhopadhya 
(1) is a sound rule of law, because where a decree-holder has not 
only out of Court acquired partial satisfaction of his decree, but when 
he also comes to certify such partial satisfaction under s. 258 of 
the Civil Procedure Code, he is taking a step by which he asserts 
enforcement of his decree in the exercise of those powers which 
are vested in him because he is a decree -holder. The later case, namely, 
Kanina Lai v. Rudar Sahai (2) only supports this view, and following 
that ruling I hold that where an actual payment has been made by a 
judgment-debtor in partial satisfaction of the decree, and such payment 
is certified by the decree- holder by an application made under s. 258 
of the Civil Procedure Code, such application is a step in aid of the 
execution of decree, and as such falls within the purview of cl. 4, art. 
179, sch. ii, of the Limitation Act (XV of 1877), provided that the 
payment asserted in the application for certification was, as a matter of 
fact, actually made, but that in the absence of the truthfulness of such 
assertion no such certification is a step in aid of execution of the decree 
within the [ 409 ] meaning of the clause of the Limitation Act to which 
I have referred. 

Fortunately in this case the finding of the learned Judge of the lower 
appellate Court shows that, as a matter of fact, the payment of Rs. 800 
mentioned in the application of 20th June 1882, to which the endorsement 
by the decree- holder's pleader of that date related, was actually made, 
and I therefore hold that it was a step iu aid of execution within the 
meaning of the article of the Limitation Act to which I have referred. 
The question then is whether it is necessary to enter into the second point 
which I pointed out at the outset of my judgment, namely, whether the 
payment of Rs. 800 to which the application of 20th Juue 1882 related, 
oau be regarded as payment of “ interest on a debt,*’ within the meaning 

(I) 12 0. 608. (2) S A.W.N. (1888) 23. (3) 9 A. 9. 
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of s. 20 of the Limitation Act (XV of 1877) so as to entitle the applicant 
decree-holder to a “ new period oj limitation ” “ to be computed from the date 
when the payment teas made .** I should have considerable doubt in giving 
an answer to such a question, though I feel constrained to respect the full 
Bench ruling in Ramhit Rai v. Satgur Rai (1), but it is not necessary to 
go into the matter further. 1 agree in the order which has been made. 

Appeal alloioed . 


12 A. 409 (F.B.) = 10 A.W.N. (1880) 143. 

FULL BENCH. 

Before Sir John Edge , Kt ., Chief Justice, Mr. Justice Straight , Mr. Justice 
Tyrrell , Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Shankar Sahai {Plaintiff) v. Din Dial and another {Defendants.) 

(2nd December, 1889.) 

C Procedure Code, s. 11 — Act XII of 1881 (N.W.P. Rent Act), ss. 61,83 85, 86 , 

93 (f ) Distress — Suit for declaration of proprietary title in property said to have 

been wrongfully distrained — Jurisdiction of Civil Court, 

In execution of a decree against tbs tenants of certain zamindars, tho plain- 
tiff attached and sold certain trees upon the holding of the judgment-debtors, and 
the auction-purchaser in turn transferred them to the plaintiff, who obtained 
possession. Subsequently, one of the judgment-debtors vacated the land on which 
the trees were situate, and the zamindars let the land to another tenant. This 
last mentioned tenant having fallen into arrears of rent, the zamindars, purport- 
ing to act under s. 56 of the North-Western Provinces Rent Act (XII of 1881), 
distrained some of the trees of which the plaintiff was in possession under his 
purchase, sold them, and themselves bought them. The plaintiff then brought a 
suit against the zamindars, praying for a declaration of his right to and main- 
tenance of possession of the trees. 

[4101 Held that the plaintiff was entitled, under s. 11 of the Civil Procedure 
Code to bring the suit in a civil Court, and that the civil Courts were not In- 
vented from taking cognizance of it by ss. 83, 85. 93 (/) or any other provision of 

the North-Western Provinces Rent Act (XII of 1881). 

[R., 27 M. 483 ; 10 O.C. 188.] 

The facts of this case were as follows. The plaintiff, Shankar Sahai, 
held a decree against Parshad and Batan. who were tenants of the principal 
defendants. Din Dial and Har Dial, zamindars. In execution of the decree, 
the plaintiff caused a Dumber of trees upon the holding of the judgment- 
debtors to be attached and sold. The zamindars objected to the attach- 
ment, but their objections were disallowed, and the trees were sold on the 
23rd December 1882, and were purchased by one Jawahir, Ahir, who in 
turn sold them to the plaintiff, who obtained possession. Subsequent to 
the sale of the 23rd December 1882, the judgment-debtor. Parshad, aban- 
doned his holding, and it was let by the defendants-zamindars first to one 

Mulla and subsequently to Tula. . 

The defendanbs-zamindars brought a suit against the plaintiff and 
Jawahir to set aside the sale of the 23rd December 1882, and for cancel- 
ment of the deed of sale executed by Jawahir in favour of .he plaintiff, 
and for maintenance of their right to the trees. That suit was ultimately 
dismissed on appeal, on the 14th May, 1884. The zamindars twice served 
the plaintiff with a notice of ejectment under s. 36 of the North-Western 
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£3^2,33 ar.SSL 0 ' 18SI> - b " “ ”“ b =»'«»■ 

8 56^f fcha Nnrfh a w a 7 188 ^’ ^ za “ indar ®. purporting to act under 

North-Western Provinces Bent Act, distrained 45 guava tree S 

Jawah/r) wu b6en P urcbased b V th « plaintiff in 1882 from 

SI oav thereon, for arrears of rent due from the tenant 

SI Lnd » he 9 u h F ® b u rUa l y 1886 ‘ tbe treeB aDd fruit were brought to 

sale and were purchased by the zamindars themselves. 

frtr « T i ie i PreS ^ r,fc S ? i u- Wa3 u hen broughfc b y tbe plaintiff, Shankar Sahai, 
for a dedaratmn of his right to and maintenance of possession of the trees 

f ntf 08 a PP™P riati °? of fc he fruit. He [411] joined as defen- 

dants to the suit the zamindars Din Dial and Har Dial, and the tenant Tula. 

The Court of first instance (Munsif of Phaphund) decreed the claim 
in respect to some of tbe trees and dismissed it as to others, and also 

decreed Bs. 5 damages for the fruits misappropriated. It was pleaded 

r? f 0 ® nc ^ aabs » inter alia , that the suit was not cognizable by a civil 
MlowV— he Munsif r0 j ected this P lea grounds which he stated as 


I find that neither s. 83 (a) nor ss. 85 and 90 of Act XII of 1881 
nor s. 93 (/) of the said Act, which was relied on by the defaudant’s 
pleader in the course of his argument, bar the cognizance of this suit by 
a civil Court, in as much as those sections relate to property attached 
under s. 56 of Act XII of 1881, which allows distress of produce of land 
in the occupation of a tenant, and not of standing trees, which, as will be 
noticed in my finding on the fifth and sixth issues, are not included 
in the produce of land, within tbe meaning of s. 56 of the Bent Act. 
Zrt^ roduGe ° f fcbe to be attached or distrained under s. 56 of the 

*’ ®' onti Apt * s specified in s. 6i of the said Act, and it appears 

from the perusal of the latter section that “ standing crops and other 
ungathered products of the earth, and crops or other products when reaped 
or gathered and deposited in any threshing floor or place for treading out 
grain or the like, whether in the field or within a homestead ” mav be 
. 18 k ra iood under s. 56, Act XII of 1881. The defendants’ act in distrain- 
ing or attaching the trees in dispute under s. 56 of Act XII of 1881 was 
quite illegal, and in contravention of the express provisions of the N. W. 
r* Act (XII of 1881), and I do not think that they are entitled to 

b y fc oeir own act, which is at once illegal and blameable. Though 
the defendants allege themselves to have attached the trees under s. 56 
of Act XII of 1881, that section never allows or gives power to a landhold- 
er to attach trees growing on the land in his tenant’s occuption. I 
therefore think that the defendants’ act in attaching the trees in dispute of 
their own authority, under colour of a legal title, is no better than that of a 

and a11 the proceedings taken by them in distraining or attaching 
L*l«3J the trees and bringing them to sale are ab initio null and void, and 
consequently the cognizance of this suit bv a civil Court is not barred bv 
ss. 83 (a), 85, 90 and 93 (/) of Act XII of 1881. The present suit is 
moreover, not prohibited by the terms of ss. 83 (a), 85 and 90 of the Bent 
Act, which simply prescribe a from of procedure to be adopted by a person 
o claims as his own, property which has been distrained for arrears 
o rent alleged to be due from any other person,” and s. 93 (/) is not 
ppuoable, because the proceedings taken by the defendants are altogether 
Old on aooount of their illegality, and the relation of landlord and tenant 
aoea not exist between the parties to the suit. Hence mv finding on this 
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issue is that the suit is within the cognizance of the civil Court, and this 
Court, being a civil Court, has jurisdiction to try it.” 

The defendants appealed to the District Judge of Mainpuri. The 
Judge reversed the Munsif’s decree and dismissed the suit, on grounds 
which he stated as follows : — 

“ I think the jurisdiction of the civil Court is clearly ousted by s. 93 
(/) of the Rent Act. It is there laid down that “no Courts other than 
Courts of revenue shall take cognizance of any dispute or matter in which 
any suit of the nature mentioned in this section might be brought.” One 
of the classes of suits mentioned is “ suits for contesting the exercise of 
the powers of distress conferred on landholders and others by this Act, or 
anything purporting to be done in the exercise of the said power , or for com- 
pensation for wrongful acts or omissions of the distrainer. 

“ Now I think it cannot be denied that the action of the land-lord, 
whether right or wrong, in distraining and selling the guava trees and 
their fruit, purported to be done in the exercise of the powers of distress 
conferred by the Act, and the plaintiff in the case, might, if he had chosen, 
have instituted, a suit under s. 83 to try the right to the property, or might 
have sued for compensation under s. 85. I think the use of the expression 
“ purporting to be done” extends the jurisdiction of the revenue Courts to 
illegal as well as to legal distraints, and as that jurisdiction is an exclusive 

one, I hold the Munsif had no power to hear the case. 

’ [413] “ Had this case been instituted in what I hold to be the 
proper Court, i.e., in the Revenue Court, no appeal would have lain to 
this Court, and therefore I think I cannot deal with the case under s. 
206, Rent Act. It is unnecessary to go into the other grounds of appea . 

' “ For the above reason I reverse the decision of the lower Court, 

and decree the appeal with costs. f u„ 

The plaintiff appealed to the High Court, on the ground that the 

suit was 'cognizable by the civil Court,” and no Revenue Court could 
grant the relief claimed in the suit.” The appeal came for hearing before 
Straight, J., who, being of opinion that, looking to the terms ° 
and 85, the question raised was not without difficulty, refe ® 
case to a Division Bench. Eventually, the Division Bench ordered that 
the appeal should be heard by the Full Bench, and it was heard accord- 

iDgly pandit Sundar Lai and Munshi Natoal Behari Bajpai, for the 

appellant. , . 

Munshi Madho Prasad, for the respondents. 

ORDERS. 

EDGE, C. J.— The plaintiff brought his suit in the civil Court for a 
declaration of title to trees and produce of trees, and for damages. T e 
nHintiff alleged that the trees and the fruit were his property, and that 
they bad been wrongfully distrained and sold by the zamindars. and 
wrongfully purchased and taken possession of by the defendants, Din 
-D* 1 \ nd Har Dial He joined as a defendant one Tula, who was or had 
b'een "a tenant ofthe land on which the trees were The Munsif on the 
De ^ofi™ ni iurisdiction held the suit was maintainable in the civil 
Court The ^learned District Judge was of a different opinion, and on 
l rliami^sed the suit on the ground that the prohibition contained 
TTol T(J) of the Rent Act (XII of 1881) barred the jurisdiction 
of the civil Court. I have, I may say, very great respect for the opinion 
of the particular District Judge, but I think in this case he hardly 
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J** 10 Position of the parties who were before him in 
yl 0 • 1 do nofc fchlnk ifc neoessary to consider whether or not the civil 

L414J Court would have jurisdiction to try this suit if it had been 
brought against the zammdar as zamindar and distrainer. Here we have 
a plaintiff who says that his property has been wrongfully sold and 
wrongfully taken possession of by the two principal defendants, in fact 
the two defendants who have appeared in the suit. In my opinion it does 
not matter whether those defendants who were sued here for having 
wrongfully purchased and taken possession of what is alleged to be the 
plaintiff’s property, were the zemindars or distrainers or outsiders I 
cannot find anything in ss. 83, 85 or 93 of the Rent Act to deprive a civil 
Court of the general jurisdiction which it has under s. 11 of the Code of 
Civil Procedure, to hear and determine a suit in which a man says, “ my 

property has been wrongfully converted and taken possession of by the 
defendants who purchased it." 


In my opinion this is nothing more or less than a civil suit maintain- 
able in the civil Court. Pandit Sundar Lai has relieved us of the 
necessity of considering whether the suit, so far as the fruit was concerned, 
was a Revenue Court suit or a civil Court suit. He has on behalf of his 
client the plaintiff expressly withdrawn the claim in respect of the fruit. 
As to the trees not being distrainable, this Court has already previously 
held on more occasions than one that trees are not subjects of distress. 
I am of opiuion that the appeal should be allowed, the case remanded 
under s. 562, Civil Procedure Code, to the Court of the District Judge, to 
be disposed of by the Judge on the merits. Costs will abide the result. 

STRAIGHT, J. — The plaintiff in the suit to which this appeal relates, 
in execution of a decree against two persons of the name of Parshad and* 
Rattan, attached certain trees belonging to his judgment-debtors and upon 
the 23rd December 1882, those trees were sold and purchased by one 

Jawahir Ahir, who, in turn, for good consideration, assigned them over 
to the plaintiff, and that is his title. 


Subsequently, in the year 1886, Pershad and Rattan having disap- 
peared from the land of which they have been in occupation, and 
one Tula haying been placed in occupation of that land by Din* Dial 
Har Dial, the zamindars, they, upon the 5th January, 1886. 
L415J purporting to act under the distress chapter of the Rent Act, attached 
45 of the trees that had been purchased by the plaintiff in 1882 with the 
fruits thereon, and on the 9th February, 1886, those trees and the fruits 
were sold and purchased by these defendants for a sum of Rs. 5-8-0 and 
annas 8 respectively. The plaintiff in the present suit asserts that he was 
unaware of that sale, and he now comes in, in the civil Court for a decla- 
ration of his proprietary title to the 45 trees so distrained and sold, and 
for the value of the fruits appropriated by the defendants. The latter 
question is not now before us, and I need not discuss or deal with it. 

There were a variety of pleas taken by the defendants to the plaintiff’s 
claim ; among others a plea that this was a suit exclusively within the 
oogmzanoe of the Revenue Court, and that not having been brought in 

e Revenue Court the plaintiff could not succeed, and accordingly his 
claim should be dismissed. y 

, Munsif, as a Court of first instance, was against that view and 

after ^ discussing all the matters connected with the litigation, came to the 
conclusion that the plaintiff was entitled to recover in respect to 40 trees 
and have a declaration of his proprietary title, as well as to receive Rs 5* 
the price of 150 guavas misappropriated by the defendants. There was 
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then an appeal to the District Judge ; and he was of opinion that the case 
was instituted in the wrong Court ; that if instituted at all, it should have 
been in the Revenue Court, and he laid great stress upon cl. (/) of s. 93. 
Rent Act, as read in conjunction with the first paragraph of that section, 
which excludes the jurisdiction of the civil Court. 

As I said in the order of reference, so I repeat now, that unless this 
suit is prohibited by any positive statutory provision, the civil Court must 
take cognizance of it. It is immaterial and unnecessary to discuss any 
question with regard to the plaintiff’s right to damages. The case, there- 
fore, stands before us as simply one in which the plaintiff seeks a declara- 
tion of his proprietary title to 45 trees which were purchased by^ the 
defendants on the 9th February, 1886. Is that, then, a suit for con- 
testing the exercise of the powers of distress conferred on landholders and 
others by this Act,” [416] or is it a suit for contesting anything purport- 
ing to be done in the exercising of the said power,” or is it a suit 
“ for compensation for wrongful acts or omissions of a distrainer ? 

Now, on former occasions in dealing with this section, I took occasion 
to say that in my opinion cl. if) of s. 93 must be read in reference to, and 
as limited by, what appears in the preceding chapter relating to distress. It 
cannot be suggested for a moment seriously that trees upon land are 
capable of distraint as being within the definition of “ standing crops and 
other ungathered products of the earth, which are liable to distress 
within the meaning of s. 61, Rent Act, and it could only be in reference 
to things capable of distress that the provision of chapter IV of the Rent 
Act could have any application. In every respect the plaintiff’s claim 
appears to me to be one that does not fall within the four corners of the 
Rent Act. Takng s. 83, upon which so much stress has been laid by 
the learned Judge, it is clear to my mind that s. 83 contemplates cases in 
which prior to a sale having been ordered to take place under a distress, 
a party comes in and seeks to induce the Court to stay its hand ; and 
that this is so is abundantly clear from the orders that the Court may 
make ; as the statute says his right may be tried in the same manner 
and under the sapie conditions as to the time of instituting the suit and 
to the consequent postponement of sale, as a person whose property has 
been distrained for an arrear of rent alleged to be due from him may 
institute a suit to contest the demand.” When we come to look at the 
following clauses of the section as to what orders can be made, I find 
nothing to show that those orders when made would preclude a person 
from coming into the civil Court to have his title declared. It is only 
necessary to add that this case does not m my opinion fall within 

s. 86 r Rent Act. , ., . , 

I am therefore of opinion that the order proposed by the learned 

PhiAf Tnstice is the right order, and I would decree this appeal, and, rever- 
sing the decree of the learned Judge, I would remand the case for disposal 

upon the merits. 

BRODHURST, J. — I also concur with the learned Chief Justice. 

[417] Tyrrell, J. — I concur with the remarks of the learned Chief 
Tnaf ir»A and mv brother Straight. 

MAHMOOD, J. — I also concur in the conclusion at which the learned 
Chief Justice has arrived in this case, and also in what I regard as the 
turning point of the decision of this case as stated by my brother Straight. 
I am however, anxious to indicate the main features of the reason which 
have induced me to concur in the order which has been made. 


1010 



YIJ SHANKAR SAHAI V. DIN DIAL 12 All. 418 

Now, the facts of the ease and the nature and scope of the suit are 
well described in the judgment of the Court of first instance, and their 
general and important effect has also been already stated by my brother 
Straight in his judgment, and as to that I wish to add nothing. What, 
however, seems to me necessary to state is that I attach a very liberal and 
vast interpretation to the general terms of s. 11 of the Code of Civil Proce- 
dure, for purposes of determining the question whether or not suits which 
are, as a matter of fact, instituted in the civil Court are or are not cogniz- 
able by such tribunals. I have before now said that s. 11 is of vast scope 
including even what are known as rent-suits or suits cognizable by the 
Revenue Court, but for the circumstance that such suits, though civil in 
their nature, are expressly excluded from the jurisdiction of the civil Courts 
by dint of some special statutes. 

In the present case, the solitary statute which has ever been referred 
to, either by the learned Judge of the lower appellate Court, or in the 
course of the argument of the case before us in the Full Bench, has been 
the Rent Act, with special reference to 3ome of its clauses. It is, there- 
fore, relying on that statute that it has been contended that the civil 
Court has no jurisdiction to entertain this suit at all. In dealing with 
that matter I wish to call especial attention to the preamble of that enact- 
ment, which limits the scope of the whole of that statute to purposes of 
amending the law by saying that its object was to “ amend the law 
relating to the recovery of rent in the North-Western Provinces of the 
Presidency of Fort William in Bengal.” 

[418] I have held before now that in cases of doubt, and in the ab- 
sence of express provision to the contrary, the preamble must be taken in 
restricting and governing the rest of the enactment. In this case I may 
safely say that the preamble has not been transgressed by anything that 
the enactment provides in the subsequent sections of which it consists. 

Reading the enactment in this light, ss. 83, 84 and 85 upon which 
so much emphasis was laid by the learned Judge of the Court below, seem 
to me to provide, what my brother Straight has called a summary remedy, 
which cannot debar any other remedy which the law allows under the 
general enactment such as s. 11 of the Civil Procedure Code. I have also 
before now said that where the law provides two or more remedies, there 
is no reason to think that the one debars the other ; and therefore both 
must be understood to remain open to him who claims a remedy such as 
a tribunal of the class that the civil Court is, is called upon to award. 

Viewing the case and the points raised therein in this light, the 
solitary question of importance here seems to me to rest entirely upon the 
interpretation of ol. ( f ) of s. 93 of the Rent Act, and reading that clause as 
I have repeatedly done, I have no doubt that it does not debar the ordinary 
remedy open to a person claiming ownership of immoveable property such 
as the trees claimed in this case, and does not prevent such property being 
made the subject of oivil suit. 

Pandit Sundar Lai has withdrawn the claim so far as it relates to 
the fruit of the trees in dispute, aud as to that, I, following the example 
of my brother Straight, will not say any thiug further. No process of court 
such as the Rent Act contemplates can oust the jurisdiction of the oivil 
Courts iu suits relating to title to immoveable property. When suob a 
dispute arises over an action pretended to have been taken under some 
clause or other of that enactment, and is contested upon the ground that 
the purchaser has purchased uothing, the civil Court is not debarred from 
Baying that that process was wrongfully issued, and that the purchaser 
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[419] under it acquired no title, and that the original owner continued to 
be the owner and could maintain the action. 

I shall add nothing beyond saying that X agree in the order that the 
learned Chief Justice and my brother Straight have made in this case. 

Cause remanded. 


12 A. 419 (P.B.) = 10 A.W.N. (1890) 162. 

FULL. BENCH. 

Before Sir John Edge , Kt. t Chief Justice , Mr. Justice Straight , . 
Mr. Justice Brodhurst, Mr. Justice Tyrrell , and Mr. Justice Mahmood. 


Madho Lal and another ( Plaintiffs ) v. Sheo Prasad Misr 
and OTHERS (Defendants) . [4th December, 1889.] 

Act XII o/1881 (N.W.P. Rent Act), ss. 9, 93, (b), 94. 206 — Occupancy tenant — Mortgage 
of occupancy holding — Such mortgage not an “ act inconsistent with the purpose 
for which the land was let" — Suit to eject mortgagee in possession — Jurisdiction of 
civil Court — Appeal — Objection to jurisdiction not taken in first Court. 

A mortgage of his holding by an occupancy tenant, under which the mort- 
gagee obtains possession, is not an act “ detrimental to the land ” or ** inconsis- 
tent with the purpose for which the land was let,” within the meaning of s. 93(61 
of the N.W.P. Rent Act (XII of 1881). An act detrimental to the land 
means an act which injures the land itself. An act inconsistent with the 
purpose for which the land was let, must be some such act as the making of a 
tank, or the altering the character of the land, as, for instance, turning it from 
agricultural land to building land. 

But a mortgage with possession, whether the possession is given at the time of 
the granting of the mortgage, or is obtained later by virtue of the mortgage, is a 
transfer within the prohibition of s. 9 of the N.W.P. Rent Act. 

A suit by the zemindar to eject the mortgagee of an occupancy holding or his 
representatives in possession, does not fall within ss. 93 (6) and 94 of the N.W.P. 
Rent Aot, but is cognizable by a civil Court, under the rules of limitation applic- 
able to suits in such Courts. 

Under s. 206 of the N.W.P. Rent Aot, when no objection to the jurisdiction 
was taken in the first Court, an objection to the jurisdiction is not to be enter- 
tained in the appellate Court, but the Judge must try the case upon the facts, 
and apply the law applicable to those facts. Debi Saran Lal v. Debi Saran 
Upadhia { 1) approved. 

[Dies., 15 A. 219 ; R., 14 A. 223; 11 A.W.N. 191, 4 O.C. 314.3 

The facts of this case were as follows. The defendant, Sheo Prasad, 
held 8 bighas 12 biswas* and 5 dhurs of land in mauza Deokali as an 
occupancy holding, and on the 18th August 1877 he executed a simple 
mortgage of the holding in favour of one Mahip [420] Singh for Us. 399. 
The deed was registered on the 8th September 1877. By the deed it was 
agreed that the mortgagor should remain in possession, and that, if the 
mortgage* money with interest should not be paid in five years, the mort- 
gagee should be put in possession and should thenceforth take the profits 
in lieu of interest until the whole principal and interest were paid. 

The mortgagor having made default in payment of the mortgage- 
money with interest, the heirs of the mortgagee brought a suit for posses- 
sion of the holding in accordance with the mortgage-deed, and on the 21st 
March 1883 they obtained a decree, under which they obtained possession 
on the 18th November 1885. 
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The present suit was instituted on the 28bh April 1886 by Madho Lai, 
and Sahdho Lai, zemindars of the occupancy holding mortgaged ; and it 
purported to be brought under s. 93 (6) of the North-Western Provinces 
Pent Act (XXX of 1881), for the ejectment of the heirs of the mortgagee. 
The mortgagor, Sbeo Prasad, also was made a defendant. The suit was 
brought in the Court of the Assistant Collector of Jaunpur. 

One of the pleas taken by the defendants was that the suit was barred 
by the limitation of one year prescribed by s. 94 of the North-Western 
Provinces Pent Act. No objection was taken that the suit was not 
cognizable by a Revenue Court. The Court of first instance held that the 
cause of action arose on the 8bh September 1877, the date on which the 
deed of mortgage was registered ; that the plaintiffs became aware of the 
execution of the deed at a time considerably more than one year before 
the 28th April 1886, when the suit was instituted ; and that under s. 94, 
the suit was barred by limitation. The Court further held that the mort- 
gage executed by the occupancy tenant, Sheo Prasad, was an act “ incon- 
sistent with the purpose for which the land was let ” within the meaning 
of s. 93 ( b ) of the North-Western Provinces Rent Act. 

The plaintiffs appealed to the District Judge of Jaunpur, who held 
that s. 93 (6) was applicable ; that the suit should, under s. 94, have 
been brought within one year from the date of execution of the mortgage- 
deed ; and that, nob having been so brought, it was barred [421] by 
limitation. Ho accordingly dismissed the appeal. No objection to the 
effect that the suit was not cognizable by the Revenue Court was raised 
before him. 

The plaintiffs presented a second appeal to the High Court. The 
appeal came on for hearing before Edge, C. J., and Brodhursb, J., who 
passed the following order : — 

“Having regard to the decisions in Debt Prasad v. Hat Dayal fl), 
Fatima Begam v. Ha?isi (2), and Gopal Pandcy v. Parsotam Das (3), we 
think that this case should be beard by a Full Bench of five Judges. 
With the consent of Mr. Juala Prasad for the appellants and of Mr. Kashi 
Prasad for the respondents, we order that this appeal be heard by a Full 
Bench.” 

Munsbi Juala Prasad, Munshi Madho Prasad and Munshi Sukh 
Bam t for the appellants. 

Munshi Kashi Prasad, for the respondents. 
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ORDER. 

Edge, C. J. — This was a suit brought in the Rent Court by the 
zemindars for ejectment under s. 93, cl. (b). of the Rent Act (XII of 1881). 
The defendants were the occupauoy tenants, who was out of possession, 
and the heirs of his mortgagee, who had obtained possession under the 
mortgage to the mortgagee. There was no objection raised in the first 
Court as to the jurisdiction of that Court, nor in fact was there any 
objection of that kind raised in the appellate Court. On appeal the 
District Judge dismissed the suit, holding that the period of limitation 
applicable to the suit was one year, and that the cause of actiou arose on 
j'b® making of the mortgage in 1S77. If the 12 years was the period of 
limitation applicable, the suit was in time. Wo have to consider whether 
this was a suit which must be brought in the civil Court, because on the 
decision of that question depends the question as to whether the Judge 
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was right in applying the period of one year’s limitation to the suit. The 
meaning of cl. (b) of s. 93 of the Rent Act has been from time to time 
discussed in the Benches of this Court, and I think I am justified in saying 
that now [422] we are all agreed as to themeaning of that section, so far 
as a case of this kind is concerned, and in the view that I am about to 
express I think I am expressing the opinion of my brother Judges on the 
Bench. In our opinion, an act is not detrimental to the land, within the 
meaning of that clause, unless it injures the land itself. It is quite plain 
that the making of a mortgage would not in itself injure the land within 
the meaning of cl. ( b ). An act, to be inconsistent with the purpose for 
which the land was let, must be some such act as the making of a tank, 
or the altering of the character of the land, as, for instance, by turning it 
from agricultural land to building land. The mere granting of a mortgage 
cannot be an act inconsistent with the purpose for which the land was 

let. * . 

The plaintiff’s case is that this is an occupancy holding, and if Sheo 

Prasad was an occupancy tenant he became an occupancy tenant by virtue 
of the application of s. S of the Rent Act, and there is nothing appearing 
here to show that, when he originally became a tenant, or during any part 
of his tenancy, there was any agreement between the zamindar and him by 
which his present act was inconsistent with the purpose for which the land 
was let. Consequently I am of opinion that the act of mortgaging which 
was relied upon here was not, within the meaning of cl. {b) t an act detri- 
mental to the land, or inconsistent with the purpose for which the land was 

It is another question altogether whether this mortgage, under which 
the mortgagee obtained possession of the land, was notan act inconsistent 
with the provisions of s. 9 of the Rent Act itself, so far as its validity was 
concerned. On that point also we are all agreed, and I think I am express- 
ing the opinion of the rest of the Court in saying that, at any rate, a 
mortgage with possession, whether the possession is given at the time of 
the granting of the mortgage or is obtained later under the mortgage by 
virtue of the mortgage, is a transfer within the prohibition of s. 9 of tbe 

Rent Act (XII of 1881). t .. 

Under these circumstances I am of opinion that this was a suit tor the 

civil Court, and that we must allow this appeal to this [423J extent, 
that the case will have to be sent back to the District Judge of Jaunpur 
to be replaced on his file of pending appeals and to be disposed of by 
him according to law. I may only say that I agree with what was said 
bv my brother Straight as to the effect of s. 206 of the Rent Act in the 
case of Debi Saran Lai v. Debi Saran Upadhia (1). He there says: 
“ Under s 206, if such an objection was not taken in the first Court, the 
appellate Court is to disregard it and to dispose of the appeal independent 
of all considerations as to whether the first Court had or had not 
jurisdiction.” As I understand that judgment, my brother Straight 
meant aud I think rightly, that, when no objection to the jurisdiction 
was taken in the first Court, an objection to the jurisdiction was not to 
be entertained in the appellate Court, aud the Judge must try the case 
upon the facts, and apply the law applicable to those facts. The case is 

remanded, and costs will abide tbe result. 

STRAIGHT, J. — The defendant, Sheo Prasad, on the 18th August lo/ /, 

executed a mortgage of what for the purposes of this decision must be 
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regarded as aa oooupaaoy holding. The term of that mortgage was that 
the mortgagor was to remain in possession as before, and that if, at the 
end of the period of five years, the mortgage-money was not paid up with 
interest, the mortgagee should take possession of the occupancy holding. 
The mortgagor did not pay up the mortgage-money with interest, and 
consequently the mortgagee had to bring a suit for possession,* in which 
he obtained a decree on the 21st March, 1883. In execution of that decree 
the mortgagee obtained actual possession on the 18bh November 1885, 
and he was admittedly in possession at the date of the institution of the 
present proceeding on the 28th April 1886. 

Now this suit, whatever be the particular forum that had special cog- 
nizance of it under the law, was a suit that was mainly directed to the 
displacement of the mortgagee in possession, and that displacement 
could only take place by reason of showing that the act of the occupancy 
tenant in putting him in possession was either illegal, that is to say, 

contrary to the provisions of the statute, or £424] of a character 

detrimental to the land in his occupation, or inconsistent with the 
purpose for which the land was let. If the act of this making of the 
mortgage and giving possession under it was in the latter category, then 
the suit properly fell within cl. ( b ) of s. 93 of the Rent Act. If it fell 

within the former category, it was undoubtedly a civil suit for a civil 

Court, and I desire to say most emphatically that, in my opinion, the 
jurisdiction of the civil Court to entertain suits of a civil nature should 
not be excluded unless the language is so clear and specific that there can 
be no doubt about it that a particular Court of limited jurisdiction was 
intended to have sole cognizance of the particular proceeding. 

In this present case it is quite obvious from the faces, as stated in 
the plaint, that what the plaintiff complained of was that a trespasser, in 
the shape of a person who had no right upon the land within the ambit 
of his zemindari, which land ought to have been occupied by bis occu- 
pancy-tenant, was in possession of that land, and his sole object was to 
get that person out. It was idle to suggest that it was a suit for the 
ejectment of the occupancy tenant, because he was not in possession, and 
an order of ejectment as against him in the summary shape that is provid- 
ed for by the Rent Act would have been a brutum fuhnen, because the 
mortgagee would have remained in possession and could not have been 
moved by any order of the Rent Court. Such being the shape of the suit, 
it is true that no objection was taken when it came before the Revenue 
Court, that it was a civil suit, and so far no difficulty could arise. But it 
went in appeal to the learned Judge, and that officer, because he fills the 
position of a Court of appeal in certain rent cases, and as the civil Court 
of appeal of highest subordinate character under our jurisdiction, had the 
power to deal with this case under the statute; according as he found 
it bo be a rent suit he was to deal with it as a rent suit and apply the 
rules and the strict rules of limitation of the rent law, on the other hand, 
if he found it to be a civil Court suit, he was bound to apply the 
rules of limitation and the law applicable to the trial of civil suits. In 
the case to which the learned Chief Justice has £425] referred, and it 
is a satisfaction to me to know that he approves what I then said, I 
took some pains to define in very clear and intelligible language what is 
the specific and precise operation of these particular sections of the rent 
law, that is to say, ss. 206, 207 and 208 of the Rent Act. and as to what 
are the precise powers that a Judge sitting in appeal has in dealing with 
oases thereunder. The learned Judge, when this case came before him, dia- 
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closing the matters which X hav© mentioned as appearing upon the plaint, 
the statement of defence and the evidence, should have treated this as a civil 
suit, namely, as a suit brought by the plaintiff for the purpose of recover- 
ing possession from a trespasser in the person of the mortgagee, who, 
under a document that was not worth the paper it was written upon, be- 
cause void under the rent law, had obtained possession. 

Then if that was the form in which he should have regarded the suit, 
he was wrong in applying the shorter period of limitation, and it was his 
business to find out what was the ordinary limitation applicable to this 
case. Under these circumstances, as he has not done so, he must be 
told to do so, and the case must be put into train to enable him to do 
what the law required him to do. I entirely concur with the learned 
Chief Justice that this is a civil Court suit; that the limitation applicable 
to the suit is the limitation applicable to civil suits, and the case should 
be remanded under s. 562, Civil Procedure Code, to the Court of the 
District Judge for restoration to his file of pending appeals and disposal 

according to law. Costs will follow the result. • 

BRODHURST, J. — I concur with the learned Chief Justice and my 

brother Straight. ’ . , 

TYRRELL, J. — I concur with the learned. Chief Justice and my brother 


Straight. . - 

MAHMOOD, J. — I have no doubt, notwithstanding some rulings ot 

this Court to the contrary, that a mortgage by an occupancy tenant, 

in spite of the prohibition against transfer contained in s. 9 of the 

Rent Act (XII of 1881), and corresponding section preceding that 

ment in the same behalf, is not an act detrimental to the L42bJ 

land, or inconsistent with the purpose for which the land was let 

within cl. (b) of s. 93 of the present Rent Act, or the Act which in that 

behalf preceded it. This is the effect of what I held in Debt Prasad v. 

Hardayal (1), and my ruling in that case was approved by the present 

learned Chief Justice in Fatima Begum v. Ransi (2). The sui sre 

therefore a civil suit, whether the mortgage of the l8fc k A ^ sfc *h 908 of 

or was not valid under the rent law, and reading ss. 206, 207 aD ° 

the Rent Act, together. I have no doubt, following the ruling of my brother 

Straight in Debt Saran Lai v. Debi Saran Upadhia (3), that the Dist ot 
Judge should have decided the case upon the merits. I therefore agree 

in the order made by the learned Chief Justice. - MnnnA+A. 


12 A. 426 .(F.B.) = 10 S A.W.N. (1890) 117. 

full BENCH. 

Before Sir John Edge. Et., Chief Justice. Mr Justice Straight. 

Mr Justice Tyrrell. Mr. Justice Brodhuist, and Mr. Justice Mahmood. 

CIAPTIAR Ali ( Defendant ) v. Dost Muhammad and another 

(Plaintiffs). [5th December, 1889.] 

Pre-emption- Wajib-ul-aez—" Co-sharer ' -Purchaser of isolated plot of land in mahal— 
Purchaser of sir land . _ 

The wajib-ul-arz of a village gave a right of pre emption to “co-sharers in the 
mahal.” One of the co-sharers brought a suit for pre-emption which the vendee- 

(3) 6:A. 378. 



(1) 7 A. 691. 
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defendant resisted on the ground that he also was a co-sharer in the mahal, and 
the plaintiff had therefore no preferential right. This contention was based on 
a former purchase by the defendant under a deed of sale executed by a co-sharer, 
and comprising (i) an isolated plot of land in the mahal, ( 11 ) sir lands in the 

mahal. . , 

Held by the Full Bench that it being found that the vendee-defeDdaDt had 
already become a co-sharer in the mahal prior to the date of the purchase which 
was in question in the suit, the plaintiff had no preferential right of pre- 
emption. 

Per Mabmood, J.— The decisions of the Full Bench injiVtawaf v. AsmaZ 
Bibi (1) and Sital Prasad v. Amlul Bibi (2) have overruled Hazarx Lalv, Ugrah 
Rai (3) and Rup Ram v. Mangni (4). 

[F., 28 A. 124 = A.W.N. (1905) 219 = 2 A.D.J. 612. ; R-, 3 O.C. H0-] 
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This was a second appeal from a decision of the Subordinate Judge 
of Allahabad. The facts are fully stated in the judgment of the lower 

appellate Court, which was as follows : — 

[427] “This appeal arises in a suit brought by the respondent to 
enforce his rigbt of pre-emption under the wajib-ul-arz in respect of a sale 
of a 10 kirants share in mauza Kathaula, effected by one Sital Prasad in 
favour oT the appellant, on the 13th September, 1886. The amount of 
sale-price mentioned in the sale-deed is Rs. 300. The village Kathaula 
has been partitioned and formed into several pattis. The disputed share 
appertains to patti Karim Bakhsh. The plaintiff is the owner of the patti 
Which stands in his own name. The plaintiff stated that the real purchasor 
of the share was Yar Muhammad, brother of the appellant , that both of 
theroTwere^str angers ; and that he (plaintiff) hada £ P-emPt.om 

He alleged the actual amount of consideration for the sale 

Rs 175 

“ The defendant-appellant pleaded inter alia that he was a co-sharer 
in patti Rajjab All. and that the plaintiff had no preferential right of 

T ?Lt P a^Uant. a on/ of a* V^TlO prints ' 10 
high as of land bearing appellant 

appertaining thereto It is b V vntue o. 1^ ^ fouad fchat> with the 

claimed to be a co-snaiei. 1,10 c . - i Q f.-w*- Aftairl 

possession, conditional upon ms pa> i 0 

correct amount of sale consideration. . 

“The defendant-purchaser has appealed, and the plaintiff has 
prefeimd obTecUons under s. 561 of the Code in regard to the sale 

“ The principal question which arises in appeal is whether Dost 
Muhammad, the purchaser, became a co-sharer in the mahal b> n 0 ht of 

bis purchase from Rajjab Ali. . 

“The wajib-ul-arz is in these terms : \\ lion a ha knit is transfer- 

red for the price which a stranger might gno. the , right of P^mp- 
[428] tion will vest, tirst in co-sharers rk jtuft.1t i.t., descended from the 

(4) 6 A.W.N. (1886) 136. 


(I) 7 A. 626. 


(2) 7 A. 633. (3) 4 A.W.N. U884) 103. 
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same stock, next in partners in the share (sharik hissadar ) , and lastly 
in co-sharers in the mahal. 

*' It is admitted that the plaintiff is not an ek jaddi <?o-sharer. It 
is also clear that he is not a partner in the share sold, as the said share 
is in patti Karim Baksh, and he owns patti Safdar Ali. He is therefore 
a pre-emptor of the third class specified in the wajib-ul-arz , and if it be 
found that the appellant is a co-sharer in patti Rajjab Ali, the plaintiff 
will not have a superior right do purchase the property. 

“ As I have stated above, Rajjab Ali sold to the appellant 10 bighas 
of land out of his 7 pie 10 kirants share. The sale-deed gives a detail of 


the said land as follows : — 

Big. Bis. 

No. 225, 3 0 

774, 0 15 

989, 2 4 

„ 990, 1 19 

„ 1110, 1 16 

„ 1717, 0 6 


Total ... 10 0 

“ It has been proved that, with th9 exception of land No. 1110, the 
other pieces of land were recorded as the sir of Rajjab Ali, and may be 
assumed to have been his sir . The land No. 1110 is the occupancy 
holding of Dilawar Husain, a tenant. 

“ The lower Court holds that by purchasing specific pieces of land, 
most of which were the sir of his vendor, the appellant did not become a 
co-sharer in the village, and as an authority for this view it relies upon 
the ruling of theHon’ble High Court in Hazari Lai v. XJgrah Bai (l). 

“ I am of opinion that the above ruling is not strictly applicable to this 
case, inasmuch as the property sold to the appellant consisted not only of sir 
lands, but also of a piece of land in which the vendor [429] had nothing 
more than a proprietary right. Therefore, irrespective of the sir lands, the 
appellant acquired by his purchase the proprietary right of his vendor 
in respect of one piece of land No. 1110, and thus became a co-sharer in 
the mahal. This is a much stronger case than that ot Gokal Singh v. 
Mannu Lai (2) and the principle laid down in it applies with equal, if not 

greater, force to this case. . . 

“I am of opinion that the purchase of the remaining pieces of land 

also made the appellant a share-holder in the mahal. It appears that 
his vendor Rajjab Ali, was the sole owner of a patti of that name. The 
said patti consisted of a 7 pie 10 kiranb share comprising 138 bighas 9 
biswas 8 dhurs bearing a revenue of Rs. 115-3-9. He was the sole owner 
of the whole of this land, and therefore he was competent to part with 
his proprietary right in any part of the said land. After the sale to the 
appellant, his name is entered in the khewat as a co-sharer in patti Rajjab 
Ali, owning 10 bighas and liable for a revenue of Rs. 10-0-9, and the 
name of Rajjab Ali himself is entered in respect of the remaining 128 
bighas 9 biswas 8 dhurs, bearing a revenue of Rs. 105-3-0. The appellant 
has thus been recognised in the khewat as a co-sharer in patti Rajjab 
Ali which is a part of an entire mahal containing 3,632 bighas 1 biswa 
10 dhurs of land, and assessed with a revenue of Rs. 2,950. He is thus 
a co-sharer in the mahal. 

(T) 4 A» W.N. (1884) 103. (2) 7 A. 772. 
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" The lower Court; is of opinion that it is only when a person pur- 
ohasea a specific share in a zamindari. with all the appurtenances thereto, 
that he becomes a co-sharer in it. This view is opposed to the ruling of 
the Full Beneh'in Niamat Ali v. Asmat Bibi ( 1 ), and is evidently unsound 

aW "It was no doubt held in the case of Hazari Lai v.. Ugrah Raj { 2) 
that the sale of sir lands did not give rise to a right to claim pre-emption, 
and could not be regarded as a transfer of a share in the zemindari. But 
that ruling was virtually overruled by the Full Bench in Sital Prasad v. 
Amtul Bibi (3), and the Hon’ble Mr. Justice Mahmood held that the sir 
lands of a joint co-sbarer in a mahal [430] form an essential part of his 
proprietary right in the mahal, and that he can sell his proprietary right 
in such lands, much in the same manner as he could have sold the whole 
of his share.” The other learned Judges were of the same opinion with 
some qualifications which do not apply to this case According to the 

ratio decidendi of this ruling, the sale of sir land sis a ° a *** • 

the proprietary rights in the mahal to which the said lands appertain 
and therefore the purchaser of such land becomes a proprietor in t e 
mahal. Consequently, the appellant, by purchasing the *” '*"** °* 
Ha j jab Ali, became a shareholder in the mahal, and as the P^^iff fa ad 
no higher rights than those of a share-holder in the mahal be had 
preferential right of pre-emption, and his claim was untenable. 

"It has not been contended in this Court that the appellant ; is not 

the actual purchaser of the disputed property, an no evi n 

adduced on the point in the Court below. i i 

" The appeal is accordingly decreed. The decree of the Court below 

is set aside, and the plaintiff’s claim is dismissed with ali costs. The 

objections under section 561 are necessarily 1 ® a owe ‘ T » it 

The appeal came on for hearing before Mahmood, J _who -referred it 

to a Division Bench. The Division Bench (Straight and Brodhurst, JJ. J 

referred it to the Full Bench. .i v at,#*, AfunaVii 

The Hon. Pandit Ajudhia Nath, Pandit Bishambhar Nath, Munstai 

Ram Prasad, and Maulvi Zahur Husain, for the appellant. 

Pandit Sundar Lai , for the respondent. 

JUDGMENTS. 

Edge, C. J.— This is an appeal by a plaintiff in a pre-emption suit. 
He brought his suit on the allegation that the vendee was a fit^genn 

the mahal within the meaning of the wajtb ul-arz. orior to the 

that the vendee had already become a sharer in That is the only 

date of the purchase which is in question in the suit. That is the ^ only 

point in the case. Upon that finding the plain i wntVi nnQffi 

dismissed, and the decree below dismissing the suit confirmed wit o . 

Straight, J. — I concur. 

[431] Brodhurst, J. — I concur. 

Tyrrell, J.— I concur. . usiii 

Mahmood. J.— This case would not have required 

Bench of this Court but for the reason that there were conflicting judgments 

of the various Benches of this Court to which the learned Judge of the 

lower appellate Court has referred, and also others, on the question whether 

the purchase of an isolated piece of ground within the limits of a mahal 

does not constitute such purchaser or owner a co shar er in th e vill age for 
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purposes of enforcing the pre-emptive right under the pr'e-emptive clause 
of the wajib-ul-arz governing such mahal. 

Ifc is needless for me either to wait to find out all those rulings or to 
dwell upon them with any greater minuteness than by saying that so 
many of those rulings as lay down the proposition that the purchase of a 
piece of iand in the abadi area of a village or mahal is not a co-sharer in 
the village or mahal, and, also those laying down that the purchaser of 
specific fields of sir land does not become a co-sharer of the village or 
mahal for the purposes of exercising the pre-emptive right, are based. (I 
say this with profound respect) upon a misapprehension of the nature 
and incidents of the zamindari tenure as understood in this country. The 
reasons for this view were stated by me in my dissentient judgment in the 
Full Bench case of Sahib Ram v. Nishan Singh (l), which was referred 
to in the later Full Bench case of Niamat AH v. Asmat Bibi (2) as to an 
isolated piece of grove-land, and the ruling of the whole Court proceeded 
upon a ratio which I cannot distinguish from the principle of my dissentient 
judgment in the former case. Nor is the Full Bench ruling in Sital 
Prasad v. Amtul (3) as to sir lands distinguishable. These rulings must 
be understood to have overruled earlier rulings which proceed on the 
contrary principle : Weekly Notes , 1884, p. 103 ; Weekly Notes 1886, p. 
136. In the preseut case I have no doubt that although this one plot of 
land, No. 1110, was an isolated piece of land, and the rest was sir land, 
the defendant’s [432] purchase of 5th May 1884, conferred upon him the 
right of pre-emption, because he became a co-sharer in the village. The 
sale in his favor of 13th September, 1886, cannot, therefore, be assailed by 
the plaintiff, and it would be delaying my judgment if I said anything 
more than that the judgment delivered by the learned Judge of the lower 
appellate Court meets with my full approval, and that in that light I 
would dismiss this appeal with costs as the learned Chief Justice has 
suggested. Appeal dismissed. 


12. A. 432=10 A.W.N. (1890) 73. 
APPELLATE CRIMINAL. 
Before Mr. Justice Straight. 


Queen-Empress v. Fateh Singh. [6th December, 1889] . 

Harbouring an offender — Act XLV of 1860 ( Penal Code) s. 212. 

To justify a conviction under s. 212 of the Penal Code, it is necessary that 
there should be an offence committed, and consequently an offender who has 
been harboured or concealed. Empress v. Abdul Kadir (4) referred to. 

[Appl., — 14 M. 400 (404) = 1 Weir, 195; R & D-, — U.B.R. (1892 — 1896) Vol. I, 196.] 

The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

The appellant was not represented. 

The Government Pleader (Munshi Ram Prasad ,) for the Crown. 

JUDGMENT. 

Straight, J. — This case was sent for by me upon a perusal of the 
Shahjahanpur Judge’s sessions record for the month of August, and since 
then the accused person has filed an appeal. I am of opinion that the 


(1) 2 A. W. N. (1882) 192. 


(2) 7 A. 626. 
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conviction cannot be sustained. The charge against the appellant was 
that provided for in s. 212 of the Penal Code, that is bo say, it was alleged 
that one Sita Ram having been murdered, the appellant knowing or having 
reason to believe that one Reobi was the murderer, harboured and concealed 
that person with the intention of screening him from legal punishment. 
Now, it is obvious for the purpose of constituting an offence under that 
section tbat three positions should be established. First, that there should 
have been an offence committed, and consequently that there [433] 
should be an offender ; secondly, that there should be a harbouring or 
concealing of the person known or reasonably believed bo be the offender ; 
and thirdly, that such harbouring or concealing should be done with the 
intention of screening that person from legal punishment. 

Under s. 201 of the Penal Code, which contains a somewhat analo- 
gous provision, a Full Bench of this Court in Empress v. Abdul Kadir (1) 
expressed in no uncertain terms that an essential ingredient to a convic- 
tion under that section was that an offence should have been committed 
for which some person had been convicted or was criminally responsible. 
In my judgment in that case I took occasion to state what appeared to 
me to be the full extent and the extreme length to which that section 
should be carried. If it was essential for the purpose of a conviction 
under that section that there should have been an offence committed a 
fortiori under s. 212 that element is imperatively necessary, and in- 
deed in my opinion the words of s. 212 leave no room for doubt upon that 
point. I have read all the evidence in this case both upon the trial of 
the appellant andmpon the trial of Reoti : and it does not appear to me, 
and in this view the learned Government Pleader agrees, that there is any 
proof to show that the death of Sita Ram was caused by the unlawful act 
of any person. Reoti was tried for that offence and unhesitatingly acquit- 
ted, and for aught that appears to the contrary, the death of Sita Ram, 
though no doubt caused by violence, may have taken place under circum- 
stance which would have rendered it no crime on the part of the person 
who caused his death. It is therefore sufficient for the purpose of dispo- 
sing of this ease to say that there is no proof upon this record that any 
offence had been committed. That being so, it becomes unnecessary to 
enter into the question whether the other two ingredients going to cons- 
titute the offence under s. 212 are to be found in the evidence. I allow 
the appeal, and, reversing the learned J udge’s conviction and sentence, I 
acquit Fateh Singh and direct that he be released. 

Conviction set aside. 


12 A. 431 = 10 A.W.N. (1890) 99. 

[434] REVISION AL CRIMINAL. 

Before Mr. Justice Straight. 

Queen-Empress v. Pirthi and others, [7th December, 1839.] 

Practice — Revision — Cnminaf — Procedure Code. s. 437 — Order of Sessions Judge refect- 
ing application under s. 437 — Subsequent order of District Magistrate granting simi- 
lar application. 

Where a Sessions Judge has passed orders under s. 437 of the Criminal Proce- 
dure Code, a District Magistrate acting under the same section should not pass 

(I) 3. A. 279. 
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orders of a contrary kind, but if be thinks that the Judge’s orders were wrong, 
he should submit them to the High Court through the medium of the Public 
Proseoutor. Queen- Empress v. Shere Singh (1) referred to. 

Where a Sessions Judge had, under s. 437 of the Criminal Procedure Code, 
refused to order further inquiry into the case of an accused person who had 
been discharged, the High Court set aside a subsequent order of the Magistrate 
of the district passed under the same section and ordering further inquiry into 
the same case. 


12 A. 434 = 
10 A.W.N. 
(1890) 99. 


[R., Rat. Unrep. Cr. Cas. 525 (527) ; 1 Sind. L.R. 40(41) Cr. ; D., 15 A.W.N. 38.] 

The facts of this case which was a reference under s. 438 of the 
Criminal Procedure Code, by the Sessions Judge of Shahjahanpur, are 
sufficiently stated in the judgment of Straight, J. 

The Public Prosecutor (Mr. G. H . Hill), appeared for the Crown. 


JUDGMENT. 

STRAIGHT, J. — The learned Judge has very properly referred this 
matter to the Court, because it is obvious that unless some rule is laid down 
for the guidance of the Sessions Judges and Magistrates, considerable con- 
jusion and conflict of decision would arise. The facts here are these. 
Certain persons were charged before a Magistrate with the offiences of riot 
and causing grievous hurt ; and after a careful inquiry the Magistrate dis- 
charged them in the manner provided by law. The complaining parties then 
went to the Sessions Judge, and he, after considering the matter, came to 
the conclusion that he ought not to interfere with the order of discharge 
or direct further inquiry under the powers conferred upon him by s. 437 
of the Criminal Procedure Code. Having failed to move the learned 
Judge in the matter, the complaining parties went to the District Magis- 
trate ; and whether be did or did not know of the learned Judge’s order, 
it appears to me indifferent for the deter- [435] ruination of this question, 
save that I would observe that if he did know of it, it was a somewhat 
strong step on his part to take the action that he did. In the result the 
Magistrate thought proper to direct a further inquiry, and that further 
inquiry was to be made by another Magistrate. It will thus be obvious 
that here are two orders on the same materials directly opposed the one 
to the other ; that is to say, the learned Judge’s order refusing to direct a 
further inquiry and the subsequent order of the District Magistrate grant- 
ing a further inquiry. 

Now, it is quite impossible that this condition of things could be ap- 
proved by this Court; and although I am not prepared to say that the lan- 
guage of s. 437 of the Criminal Procedure Code left the District Magis- 
trate absolutely without jurisdiction when once the matter was. disposed 
of by the District Judge, I am nevertheless of opinion that it is a most 
inconvenient thing that when once a matter of this kind has gone to the 
District Judge and be has passed orders one way or the other, the District 
Magistrate should take the matter into his bands and pass orders of an ex- 
actly opposite kind. Mr. Hill, who was good enough to look into this matter 
at my instance, it being one of some considerable importance, yesterday 
called my attention to some remarks made by me on a reference in a some- 
what analogous matter — Queen- Empress v. Shere Singh (l). I have had 
the advantage since yesterday of consulting the learned Chief Justice 
upon this point, and he entirely agrees with me that what I pointed out 
in that case as the desirable practice to follow in matters of that descrip- 
tion will be well adapted to and followed in matters of the present kind. 


(1) 9 A. 362. 
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X think, therefore, the most convenient course for me to adopt here will 
be to set aside the order of the Magistrate of the district ; but to leave it 
open to him if so advised, to submit to this Court the order of the learned 
Sessions Judge declining to direct further inquiry under s. 437 of the 
Criminal Procedure Code through the medium of the learned Public Pro- 
secutor, by which means he will have the benefit of the learned Public 
Prosecutor’s advice as to whether the case is one in which the some- 
what unusual step is prayed, namelv, that an order of discharge of 
[436] a person which has been granted should be set aside and the 
proceedings re-opened. It will be convenient to add as by way of guidance 
to the District Magistrate that this appears to me to be the most conve- 
nient course to pursue so as to avoid that conflict of orders in a district 
which will otherwise arise. I set aside the Magistrate’s order directing 
the further inquiry ; and until it is assailed by any proceedings by the 
Magistrate through the medium of the learned Public Prosecutor, the 
learned Judge’s order will stand. Order set aside. 
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FUEL, BENCH. 

Before Sir John Edge , Kt., Chief Justice, Mr. Justice Straight , 

Mr. Justice Brodhurst, Mr. Justice Tyrrell , and Mr. Justice Mahmood. 


Shadi and another ( Defendants ) v. Anup Singh ( Plaintiff ). 

[10th December, 1889. j 

Co-sharers — Dealing with joint properly — Building by one co-sharer against the wish of 
others — Suit for injunction to restrain building — Discretion of Court — Act I of 1877 
{Specific Relief Act), s. 54. 


One of several oo-sharers in a mahal having begun to erect certain k&chcha 
buildings upon the common land, another co-sharer, three or four days after the 
building had commenced, brought a suit for an injunction to restrain the conti- 
nuance thereof, on the ground that the defendant was ousting the plaintiff as a 
oo-sharer from a portion of the common land. It was found that the defendant 
was building upon land which was in excess of the share which would come to 
him on partition, and tbat on partition the plaintiff could not be adequately 
compensated. 

Held by the Full Bench that the plaintiff was entitled to a perpetual injunction 
restraining the defendant from proceeding further with the building, and direct- 
ing that the building so far as it had proceeded be pulled down, and prohibiting 
the defendant from building on the land as exclusive owner at any future time. 
Paras Ram v. Sherjit (1) referred to. 

Per Straight, J., tbat it was for the defendant-appellant to show that the lower 
appellate Court bad exercised a wrong discretion in granting the injunction, and 
that, this not having been shown, the High Court ought not to interfere. 


£F. — A.W.N. (1908) 19 = 5 A.L.J. 93 ; Appl.— 18 A. 115 ; R.— 2 A.D.J. 455 = 27 A. 688 = 
A.W.N. (1905)158 = 4 C.ti.J. 198; 33 P.R. 1901 = 71 P. L. R. 1901; D. — I C.W.N. 
788 ; 20 A.W.N. 55 ; 3 N.L.R. 126.J 

THE facts of this case are sufficiently stated in the judgment of Edge, 
O.J. The case was referred to the Full Bench by tlie Chief Justice on 
the recommendation of Mahuiood, J., with reference to the judgment in 
Paras Ram v. Sherjit (1). 

Mr, Khushwakht Rai, for the appellants. 

[437] The Hon. Pandit Ajudhia Nath and Muusbi Kashi Prasad f for 
.the respondent. 
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JUDGMENT. 

Edge, C.J. — In this case one of the sharers in a mahal brought a 
suit to restrain the defendant, who is also a sharer in the mahal , from 
continuing to erect certain buildings upon the common ground belonging 
to the co-sharers. The suit was brought within three or four days after 
the defendant had commenced to erect his kachcha buildings. The defend- 
ant’s case was that the land in question was his own exclusive property, 
that he had a right to it, and consequently a right to exclude the plaintiff 
and other co-sharers from any participation in or enjoyment of the land 
in question. The plaintiff’s case, in fact, was that the defendant was 
ousting him, a co-sharer, from a portion of the common land. An interim 
injunction was granted in the case, and on appeal the District Judge, having 
regard to the ruling of my brother Mahmood in Paras Pam v. Sherjit (1), 
went into the question as to whether on partition the plaintiff could be com- 
pensated for the interference with his rights by the defendant and he found 
that the defendant was building upon land which was in excess of the share 
that would come to him on partition, and that on partition the plaintiff could 
not be adequately compensated. Now this finding of fact would in my judg- 
ment have entitled the plaintiff to a mandatory injunction to pull down the 
buildings even if they had been built, assuming that they had been built 
without the acquiescence of the plaintiff. But in my opinion it was 
unnecessary to go into the question as to whether or not the defendant 
was appropriating more of the common lands than would have come to 
him on partition. The law provides the means by which common lands 
may be lawfully partitioned in a proceeding in which all the co-sharers 
will get their fair quantum of the common land, having regard to possession, 
quality and the amount of their shares. In this case the defendant 
without having recourse to the Courts to give him lawful partition, 
proceeded to appropriate to himself lands in which each of his co-sharers 
had an interest, and thus he proposed to exclude [438] his co-sharers 
from all use and enjoyment of a portion of common land. We need not 
in this case consider what a civil Court should do if the defendant has 
erected at great expense buildings which a Court of equity might hesitate 
to order him to pull down. All we have got to consider is that almost 
instantly on the unlawful attempt of the defendant to appropriate, and, in 
fact, to make partition on his own behalf, one of the co-sharers invoked 
the assistance of the civil Court to prevent the defendant from interfering 
with his rights as a co-sharer. In my opinion the plaintiff is entitled 
to a perpetual injunction. 1 would dismiss the appeal with costs. 

Straight, J. — It is found by the lower appellate Court that 3 bigbas, 
8 biswas of land on a part of which the defendant Shadi has commenced 
to make certain erections, was shamilat land, the common property of 
himself, the plaintiff and other persons. It is clear that almost immedia- 
tely after the commencement of these erections the plaintiff with expedi- 
tion went to the civil Court and asked the Court to restrain the action of 
the defendant Shadi, and obtained an interim injunction to that effect. 
It has been found by the learned District Judge that the land built upon 
and occupied by the defendant Shadi was greatly in excess of his share; 
that his action in commencing the erections upon the land had caused 
injury, and if allowed to be continued would cause injury to the plaintiff 
that could not be possibly remedied by partition. Holding this view, and 
upon these facts, the learned Judge below in the exercise of the discretion 
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vested id him by law has granted a mandatory injunction restraining the 
defendant; from proceeding further with the building, and directing the 
building so far as it had proceeded, to be pulled down, and prohibiting the 
defendant from building upon the land as exclusive owner at any future 
time. This second appeal, which has been referred to the Full Bench 
attacks the discretion exercised by the learned Judge, and before I could 
interfere in a case of this kind I should require the appellant to satisfy 
me i that toe discretion has been improperly exercised. Now I am not going 
at length into the numerous cases that are to be found in our law reports 

r2o i Galcufcfca series bearing upon the question. I take it that the 
L439J rules for our guidance are to be found in chapter X, Specific Relief 
Act, ss. 54 and 55. The English cases to which reference can be made 
are, after all, only of use as illustrative of the principles embodied in those 
from sections from the aspect that the Courts of Chancery in England have 
had to treat matters of a similar description. It is purely a question of 
discretion whether the Court can grant relief of this description, and I 
o that unless I am satisfied that the District Judge improperly exer- 
cised that discretion, I ought not to interfere. As the learned Chief 
Justice has said, we are not concerned with the question whether if a 
valuable building had been erected upon the land and there had been a 
delay on the part of the plaintiff to come into Court and assert his rights, 
it might not have been within the competence of the Judge to withhold the 
relief granted. But upon the facts as found by the learned Judge, I can- 
not say that he has exercised a wrong discretion in granting the injunction, 
and I therefore dismiss the appeal with costs. 

Bkodhurst, J. — I concur with the learned Chief Justice. 

Tyrrell, J. — I concur with the learned Chief Justice and in the 
order that he has passed in the case. 

Mahmood, J. — I also concur in the order which has been made by 
the learned Chief Justice and my learned brethren All I wish to add is, 
that, in reference to the rule laid down by me in Paras Ramv . Shcrjit (lj 

the learned Judge upon the evidence before him recorded the following 
finding : 

I must find that the respondent Shadi has, by building the house, 
encroached on common land in excess of his share, and as this injury can- 
not be remedied by partition, the appellant-plaintiff is entitled to the relief 
claimed of having the house pulled down." 

Now I take this to be a finding of fact, as tho learned Chief Justice and 
nay learned brethren have taken, rendering the principles upon which my 
ruling in Paras Ram v. Shcrjit (1) proceeded inapplicable, and it is enough 
to say that, whilst still adhering to the [4403 principles to which I the're 
gave expression, I think the reference need not have been made if the 
a ^ority °f ruling had not been doubted, the reference being suggest- 
ed by the circumstance that it was a ruling of myself sitting as a sinelo 
Judge. * & 

.1 ppca l ti is m isserf. 
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BULL BENCH. 

Before Sir John Edge, Kt., Chief Justice , Mr. Justice Straight , Mr. Justice 

Brodhursty Mr. Justice Tyrrell and Mr. Justice Mahmood. 

Sheo Prasad (Judgment- debtor) v. Hira Lal ( Decree-holder ). 

[19th December, 1889.] 

Execution of decree —Death of judgment- debtor after attachment but before sale m exe- 
cution— Subsequent sale without legal representative of judgment-debtor being made 
a party — Effect of such omission on validity of sale — Civil Procedure Code , ss. 2d4 f 

276, 31i t 312. 

S. 234 of the Civil Procedure Code applies only to cases where, after the 
death of the ju igment-debtor, the decree-holder seeki to bring to sale P ro P e ^y 
which was of the judgment-debtor in his life-time, and which was not at the 
time of his death under attachment at the suit of the decree-holder. It does 
not apply to cases where the judgment-debtor dies after attachment but before 
sale An attachment would not abate on the death of the judgment-debtor, 
and his death would not render .t nscessary for the decree-holder fco 
steps to keep in force an attachm nt of property made in the 3. ud ^ en i fc '^ t i >r o S f 
life-time. Property under attachment must be considered as in the custody of 
the law There is no provision in the Civil Procedure Code requiring notice to 
be given personally to a judgment-debtor or his legal representative of » sale of 
property under attachment. If the legal representative is damnified by the 
sale, his remedy is by application under s. 311 of the Code. 

So held by the Pull Bench, Mahmood, J. t dissenting. 

Where subsequent to the attachment of immoveable property in execution of 
a simple money decree, the judgment-debtor died, and the property was then 
sold without making the legal representatives of judgment-debtor parties 

to the sale proceedings , — held bv the Pull Bench (Mahmood, J.. dissenting) 
that the sale P was regular and valid notwithstanding such omission. Ramasami 
A 7 /vangar v. Bagirathi Ammal (1) dissented from. 

Held by Mahmood, J. , that on the principle of audi alteram part em, and 
because the rules provided by the Civil Procedure Code for suits should, under 
s 647 be applied to execution proceedings (those proceedings including and 

no such substantial injury was either alleged or proved the sale was v • 

Held also by Mahmood. J„ that a person claiming by title paramount to or 

dar v. Mohini Mohun Shaha (3) followed. 

i? iv a = AWN 35 ; R-. 19 B. 276 ; 21 B. 424 ; 23 C. 
[Di8B *686 19 M219; 20 A.W.N. 9S ; 11 c'.w'.N. 163 = 5 C.L.J. 80 ; 12 C.P.D.R. 73 ; 
D., 19 A. 337 = 17 A.W.N. 75.] 

The facts of this case are stated in the judgments of Edge, C. J., and 

Mahmood, J. . . „ n . 

Mr Dwarka Nath Bancrji , for the appellant. 

Munslii Kashi Prasad , for the respondent. 

JUDGMENT. 

TTm-F C J. In execution of a decree, which, so far as this case is 

, ' ' r nr m onev against Btiim Sen and Dal Chand, a bagh 

^TebiswJtn mauza Lashkarpur was put up for sale by auction on the 
3 rd September. 1880, and was at that sale purchased by one Bhabuti. 
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That sale was confirmed on the 19th November, 1880, and Bhabuti obtained 

f f fch o Q nfu i ^ aIso obtained a sale-certificate. By a sale - 
deed dated fc . h ! £ 0fcb ^ ly * - 1 ; 881, Bhabufci conveyed the bagh to Pandit Hira 
.La! the plaintiff in this suit. In July, 18 84, the defendant without any 
authority from the plaintiff entered upon the bagh , and cut down and re- 
moved some of the trees. In respect of that alleged wrongful entry and 
the alleged wrongful cutting down and removal of the trees by the defend- 
er iseri plamtlff brought the suit out of which this second appeal has 


The defendant raised several defences, one of which only we need 
consider, the findings of facts having disposed of the others adversely to 

n question which we have to consider arises on the defendant’s plea 

that Dal Chand had died before the sale, and that the defendant as the re- 
presentative of Dal Chand was not made a party to the proceedings in 
execution of the decree under which the bagh was sold. 

nu j baS be8n found as a fact b y fc be lower appellate Court that Dal 
Chand died before the sale, but that beyond that fact there is [ 442 ] no 

reliable evidence to show when he died. It is admitted that the defendant 
was not made a party to the proceedings in execution. 

On behalf of the defendant, who is the appellant before us, Mr. Banerji 
contended that the omission to make the defendant as the repre- 
sentative of Dal Chand a party to the proceedings in execution rendered 
the sale, so far as the interest which was of Dal Chand in his lifetime, a 
nullity, and that it was for the plaintiff to prove his title and establish a 
good and valid sale to Bhabuti, his vendor, by showing that Dal Chand 
was alive not only at the dates of the sale and confirmation of sale, but at 
the date of the decree. Mr. Banerji in the course of his argument relied on 
the cases of Ramasami Ayyangar v. Bagirathi Ammal (1), Asmutunnissa 
Begum v. Asaruf Ali (2), Jasoda v. Mathura Das (3), Ram Chand v. Pitavi 
Mai (4), Ganga Prasad v. Jag Lai Rai (5), Ima7n-nn-nissa Bibi v. 
ljtc t k T a ^ Husain (6), Dulart v. Mohan Singh (7), and Bakhshi Nandkisliorc 
v. Malak Chand (8), Mr. Kashi Prasad for the plaintiff relied upon the 

cases of Stoiuell v. Ajudhia Nath (9) and Gulab Das v. Lakshman 
Narhar (10). 

The question as to the onus of proving the date of Dal Chand’s death 
“ a y be easily disposed of. At the date of the alleged trespass in July 
1884 the plaintiff’ was in possession, and between that date and 1880 he 

in possession of the bagh. That posses- 
sory title was a sufficiently good one to enable the plaintiff to maintain 
his suit until the defendant proved a better title. Further, the certificate 
of sale afforded prhna facie evidence as against the defendant, claiming as 
the representative of Dal Chand, of a good title in Bhabuti from whom 
the plaintiff derived title. Again, the defendant had not pleaded that Dal 
Chand had died before the decree. If it had been open to the defendant 
on the pleadings in my judgment it was not to prove that Dal Chand had 
died before the date of the decree, it was for him to prove it, and thus to 
lebut the inference that the decree was properl > [ 443 ] and lawfully made, 
n my opinion, if the question had been oi>on to the defendant, the onus of 
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proving that Dal Chanel had died before the date of the decree was upon 

him. . . . 

The other question, namely, what effect, if any, had the omission to 

make the defendant as the representative of Dal Chand a party to the exe- 
cution proceedings, is a more difficult one, and that I now propose to 
consider. We must take it, as the contrary has not been pleaded 
or proved, that the attachment took place and the order of sale was made 

in the lifetime of Dal Chand, and that they were duly made. 

Many of the authorities which have been cited appear to me to have 
little or no bearing upon the point which we have to consider here. The 
case of Bam Chand v. Pitam Mai (l) is merely an authority showing that 
a regularly perfected attachment is an essential preliminary to sales in 
execution of decrees for money. In the case of Imam-un-mssa Bibi v. 
Liakat Hussian (2) the judgment-creditor in execution of a decree tor 
money and without making the representative of the deceased judgment- 
debtor a party, took out, after the death of the judgment-debtor, attach- 
ment of certain, immoveable property which had been of the deceased 
judgment- debtor and was then in the possession of his representative 
The cases of Bakhshi Nand Kishore v. Malak Chand (3) and Gang a 
Prasad v. Jag Lai Bai (4) turned on the construction of ss 290 and 611 
of the Code of Civil Procedure, whilst that of Jasoda v. Mathura Das (5} 
turned on the construction of ss. 287, 290 and 311 of that Code. , 

In Asmut-un-nissa Begam v. Ashruff Ah (6) the question was whethei 
a person who claimed to be a purchaser from a judgment-debtor prior to 
an attachment was entitled to come in under s. 311 of the Code of Civil 
Procedure and object to the sale of the judgment-debtor s property. 

Of the cases more directly in point, that of Stowell v Ajudhza 
Nath (7) decided that a sale in execution of a decree is not ^endeied 
[444] invalid by reason of the judgment-debtor having died befoie t e 
sale and no representative of his having been made a party to the 

eXeCU l^ °GMDa?v S 'Lalcshmn.n Narhar (8). the Bombay High Court heW 
that Act X of 1877 did not provide that applications for execution should, 

like suits, abate by the death of the judgmont-cieditoi. In ... 
o ina h (9) the majority of the Court held that a sale was not invalid by reason 
S having tTkr place after the death of the decree-ho der and without 
his representative having been brought into the execution pi°eee ing . 
The only authority to which we have been referred or of which I am 
aware for holding that a sale in execution of a decree, attei attachment 

dTathoftTe 'ftSESKZ **> 

n°t give their reasons^- thmr opmion, £ ^ Cmfer 

but r W i 7 • that case . S. 234 of the Code of Civil Procedure applies, 

in^mv opinion only to cases in which, after the death of the judg- 
m^nf-^ebtor the decree-holder seeks to bring to sale property which 
ment'debtoi, iu^ment-debtor in his lifetime, and which was not at 

the S time of his death under attachment at the suit of the judgmen 
creditor. That section contemplates that property which was o 
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judgment- debtor in liis lifetime may not only have come to the hands of 
hisk legal representative, but may before the making of the application under 
the section have been duly disposed of by the representative, and indica- 
tes that in respect of property so duly disposed of the legal representative 
would not be liable. That section also provides a means by which the 
liability of the representative may be ascertained. 

How, having regard to the provisions of s. 276 of the Code of Civil 
Procedure, the representative could, as against the judgment-creditor, duly 
dispose of property which was under attachment at [445] the suit of the 
judgment-creditor, X fail to see. Nor do I see what necessity there could 
be for providing in s. ?34 a means by which to ascertain the liability of 
the representative in respect of property under attachment at the suit of 
judgment-creditor. 

I can find nothing in the Code of Civil Procedure to warrant the 
suggestion that an attachment would abate on the death of the judgment- 
debtor, or that his death would render it necessary for the judgment- 
creditor to take any steps to keep in force an attachment of property made 
in the life time of the judgment- debtor. 

After a careful examination of the sections in the Code of Civil 
Procedure relating to attachment, I am of opinion that property under 
attachment must be considered as in the custody of the law. 

West, J., in delivering the judgment of the Court in Gulab Das v. 
Lakashman Na?’har (l), at p. 222, pointed out, I think correctly, the 
distinction which exists between pending suits and pending proceedings in 
execution. In the one case the rights of the plaintiff against the defend- 
ant have to be ascertained. In the other case and before execution of 
the decree is had, these rights have been already ascertained, and it only 
remains to enforce the decreed rights by execution. If the judgment- 
debtor’s property is under attachment the execution of the decree can 
proceed against such property, but if at the time of the death of the 
judgment-debtor his property is not under attachment, the judgment-cre- 
ditor must, except in the case of a decree under s. 89 of the Transfer of 
Property Act, proceed under s. 234 , if he desires to execute his decree 
against property which was of the judgment-debtor in his lifetime and 
which came into the hands of his legal representative at his death, or if 
he desires to make the legal representative personally liable by showing 
that property which was of the judgment-debtor came to the hands of the 
legal representative and was disposed of by him otherwise than “duly ” 
within the meaning of that section. Under s. 275 any person interested 
m property under attachment may, in the case contemplated by that 
section, apply for the withdrawal of the attachment. 

[ 446 ] S. 280 provides for the releasing of property under attachment 
on the allowance of a claim or objection. S. 284 empowers a Court to 
order a sale of property under attachment. I do not find in the Code of 
Civil Procedure any provision requiring notice to be given personally to a 
judgment-debtor or his legal representative of a sale of property under 
attachment. 

S. 311 enables “any person whose immoveable property has been 
sold under” Chapter XTX. to apply in the cases therein specified to set 
aside the sale. It is difficult to see how the legal representative, as such 
of a deceased judgment-debtor could lie damnified by a sale of property 
attached and ordered to be sold in the lifetime of the judgment-debtor. 
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except in one of the events provided for by s. 311. I can find no section 
in the Code which provides that the legal representative, any more than 
a stranger whose property is sold, is to get notice of the sale of property 
under attachment, except as one of the public by the proclamation of the 
sale which is required under the Code. 

The defendant here has shown no case on the merits ; his defence so 
far as it is not met by the findings of fact, is a purely technical defence 
at the best, and in my opinion he is not entitled to succeed on that 
defence. 

To hold otherwise would be to impose upon the purchaser at an 
execution -sale under a decree, the necessity of ascertaining before he 
paid the purchase-money whether the judgment-debtor was alive at the 
actual moment when the sale took place, or the risk of losing the purchase- 
money which he paid and the property in respect of the purchase of 
which that money was paid, and would in any event render it difficult 
for such a purchaser to maintain his title under his sale-certificate if 
subsequently challenged by the legal representative of the deceased judg- 
ment-debtor, the exact date of whose death it might be impossible for 
the purchaser to ascertain or prove. 

I may say further that I am of opinion that there would have been 
no necessity for any attachment in this case if the sale, &s we at first 
assumed it was, had been under a decree under s. 89 of the Transfer of 
Property Act directing the sale of the property in ques- [4473 tion in 
enforcement of a mortgage specifically affecting it. I may say that this 
is the view which was expressed by my brother Straight in Stowell v. 
Ajudhia Nath (l). 

When under a decree under s. 89 of the Transfer of Property Act, 
property of a person other than the judgment-debtor is sold, such other 
person has his remedy by suit. 

I would dismiss this appeal with costs. 

Straight, J. — I concur. 

Brodhurst, J. — I concur. 

Tyrrell, J. — I concur. 

MAHMOOD, J. — I understand the facts of this case to be the 
following : — 

On the 13th June 1876, Bhim Sen and Dal Chand executed a 
hypothecation bond in favour of one Mr. C. W. Stowell, who sued them 
for the money due on the bona and obtained a decree against both of 
them jointly on the 3rd December 1879. The decree was partly a decree 
enforcing hvpothecatory lien against certain properties mentioned therein, 
and it was partly a simple money-decree against the judgment-debtors 
personally, and it has been expressly conceded by Mr. Kashi Prasad on 
behalf of the plaintiff-respondent that the decree awards no enforcement 
of hypothecation against the property now in suit, namely, bagh No. 911. 

For the purposes of this case therefore that decree must be dealt 

with as a simple money-decree. 

The decree was put into execution on the 6th May 1880, and it is 
admitted that in the course of execution proceedings the property now in 
suit was attached and notified for 3ale by auction, which took place on 
the 3rd September 1880, at which one Bhabuti Singh purchased the 
rights and interests of the judgment-debtors in the property now in suit. 
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NoveL h ber C l880 “ g f ‘a ® d< T 0e °° Dfirmed the sale 00 the 19th 

Singh on the 19th March n i8 e 8i a 8ale cert ' ficate to the aforesaid Bhabuti 

r _ , °J u he 2 ? fch Ju *y 1881, the present plaintiff-respondent, Hira 

* which fch C «llfct a ^ • sa ! e fr ° m Bhabuti Singh the rights and interests 

IftfinVo *£* a fl ulre <? under the auction-sale of 3rd September 
1880, to which the sale- certificate of 19th March 1881 related. 

Anf « fl Pr on!u fc T lfc i gafc io n i )egan in a 8uit in8fcifcufc ed by the plaintiff respond- 

J i Uly - 1 ? 85 ' ,D ^ ,ch ho alle ^ fch at the propertv nowin 
suit be^nged exclusively to Bhi.n Sen and Dal Ghand, the judgment- 

debtors of 3rd December 1879; that their rights war© duly purchased by 

eaforesa.d Bhabuti Singh in the aucfcionsal© of 3rd September 1880 to 

whioh the sale-certificate of 19th March 1881 related ; that those rights 

7 e i° foi? purchased from him by the plaintiff under the sale-deed of 20th 

July 1881 ; that under such purchase the plaintiff acquired proprietary 

possessmn of the property in suit; that in the month of July 1884 the 

efendants Bbim Sen and Sheo Prasad forcibly arrested him from the 

oagu and felled certain trees of the bagh of the value of Rs. 124 and 
appropriated them. * 

Upon these allegations the plaintiff prayed for a decree awarding him 
possession of the property in suit and recovery of Rs. 124 damages as the 
value of the trees above-mentioned. 

It is clear from the plaint that the suit was in the nature of an action 

tor ejectment and recovery of money as damages in connection with the 

property m suit, and there is no question that such a suit is maintainable 
in our Civil Courts. 

The suit was resisted by the defendant Bbim Sen mainly upon the 
ground that the plaintiff had purchased only the rights and interests of 
him, Bhim Sen ; that the other judgment-debtor Dal Chand had died 
before the auction-sale of the 3rd September 1880, and his heirs were not 

fK P 4 6 u 6D u 0d fche execution proceedings; and the defendant further pleaded 
that he had been unnecessarily impleaded in the suit as he had not felled 
or appropriated any of the trees to which the suit related. The other 
defendant, Sheo Prasad, appellant before us, pleaded that the plaintiff’s 

TaSol 30 WaS bmifced fco fcbe rights and interests of Bhim Sen and Dal Chand, 
L449J and could not entitle him to claim any further rights: that three 
years before the suit the trees in question had been felled and appropri- 
ate^ by the plaintiff’s vendor Bhabuti Singh ; that at fche time when fche 
auction-sale of 3rd Sopfcember 1880 took place the judgment-debtor Dal 
and had already died and his heirs were not represented in the 
exeoutiop proceedings ; that therefore fche auction-purchase by fche plain- 

llfl 3 ^? Q , r Bhabuti Singh was null and void, and could confer no title 
upon the plaintiff to maintain such an action. 

T ^ere were also other pleas in defence, of which the only one which 
1 need refer to was a plea to fche effect that the bagh in dispute was 
ancestral property belonging fco a common ancestor, Bija Ram, aud that 
a shares of Bhim Sen and Dal Chand were limited to two-fifths of the 
property, and the plaintiff therefore had no title to claim the whole of it. 

1 stat . e ri ie pleadings, the Court of first instance framed 

o ess than seven issues, and. in a judgment which 1 cannot regard as 

or satisfactory, decreed the whole suit on the 22nd September, 

From that decree only fche defeudaufc Sheo Prasad appealed to the 
lower appellate Court ou the 9th November 18Sd, and the appeal was 

1031 


1889 

Deo. 19. 

Full 

Bench. 

12 A. no 

(F.B.) = 

10A.W.N. 
( 1890 ) 103 . 


1889 

Dec. 19. 


FULL 

Bench. 


12 A. 440 
(F.B.) = 
10 A.W.N. 
(1890) 103. 


12 All. 460 INDIAN DECISIONS, NEW SERIES [Yol. 

dismissed by that Court on the 15th February 1886, in which the learned 
Judge of that Court held, with reference to the evidence before him, that 
the bagh in question was exclusively owned by Dal Chand and Bhim Sen, 
who were for years separate from their brothers and nephews ; and that 
the plaintiff’s title therefore extended to the whole property in suit under 
the sale-certificate of 19th March 1881, notwithstanding the circumstance 
that at the time of the auction-sale of 3rd September 1880, to which that 
certificate related, Dal Chand was not alive and his heirs were not represent- 
ed in the execution proceedings. In holding this view the learned Judge 
relied upon the ruling of this Court in Stowell v. Ajudhia Nath , (1), inter- 
preting that ruling to lay down that the antecedent of a judgment- 
debtor does not render the sale of his [430] property void. From 
the decree of the lower appellate Court this second appeal has been 
preferred, and it came on for hearing before my brother Brodhurst 
and myself, and we by our order of the 23rd May 1887, remanded the 
case to the lower appellate Court for ascertaining whether Dal Chand 
died before or during the pendency of the execution proceedings which 
resulted in the sale of the 3 id September 1880, and the confirma- 
tion thereof on the 19th November 1880, also whether during such 
proceedings any person was acting as the legal representative of the 

deceased Dal Chand. 

Upon remand the learned Judge of the lower appellate Court has 
found (to use his own words) that “ Dal Chand died some time before the 
sale, but whether that death took place before or after the execution 
proceedings were taken against him, the Court has no materials before it to 

found its opinion upon.” 

With this finding the case came on before my brother Brodhurst and 
myself again, and by our order of the 10th January 1888, and in view of 
the rulings which were then cited to us, we directed that the case be laid 
before the learned Chief Justice, with a recommendation that the same 
may be heard by the whole Court, and it is in pursuance of his order of 
the 16th January 1888, that the case has been heard by a Bench consisting 

of the whole Court. 

Now, upon this state of things, Mr. Dioarka Nath Banerji, on behalf 
of the defendant-appellant, Sheo Prasad, has argued, and I think soundly, 
that, inasmuch as the action is in ejectment and for damages for an alleged 
trespass, the plaintiff -respondent was bound to show a good title to 
maintain such an action ; and that since the solitary title alleged by him 
rested upon the auction-sale of the 3rd September 1880, which was 
confirmed on the 19th November 1880, and to which the sale- certificate 
of 19th March 1881 related, that certificate represented what the learned 
counsel called a “ parliamentary title,’/ and would for its validity depend 
upon proof that the statutory requirements for conveyance of such a title 
had been duly observed before the title-deed, namely, the sale-certificate 
of 1 Qf-h March 1881, had been granted to the plaintiff. I think the learned 
counsel was also right when he contended [451] that the validity of that 
title-deed depended upon the validity of the auction-sale of the 3rd 
September 1880, and that such a question was to be decided with reference 
to the rules contained in the Code of Civil Procedure and with especial 
reference to auction-sales in execution of simple money-decrees. 

This argument has been met by Mr. Kashi Prasad on behalf of toe 
plaintiff-respondent upon grounds other than those which would repudiate 

’ ~~ (1) 6 A. 255, 
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the principles upon which Mr. Banerji’s argument for. the defendant 

rnl« e « a f n ^ pr n°°^ ded f' n— ? ‘ earaed pleader has argued that although the 
rules of the Code of Civil Procedure would govern the validity of his 

tl I ° Under ,j h6 aucbiou-sale of 3rd September 1880, yet those rules 

Eld hF? ZE* W j°“ , * flp a u t ‘i y ° Ur hoIdlng ' as the lower appellate Court has 
held, that the plaintiff had a good title to maintain the action. Now 

onawT— 7 ^ ^ bS coasldered iQ the oase are ^0 important questions 
. , 0 Fl f t ' Whether, when a sale in execution of a simple money decree 

-takes place of property which belonged to a judgment-debtor of such a 
simple money-decree, at a time when he was not alive and his legal 
-representatives were not brought upon the record of the execution 
proceedings resulting in such sale, the sale is ipso facto null and void so- 
* as to convey no title to the purchaser at such sale* 

» i Secondly, Whether, when such a sale has actually taken olaoe and 
the purchaser at such sale seeks to acquire the benefits of his purchase in 
an action such as this, he can be defeated upon the mere plea that in 
consequence of the judgment-debtor whose rights he purchased being dead 
a the time of the sale, he has purchased nothing because the sale is null 

Before I proceed to consider the first of these questions, I think it is 
necessary to say that, upon the findings of the lower appellate Court on 
remand, and in view of the evidential presumption of law amply recognized 
by our own law in ss. 107 and 108 of the Evidence Act (I of 1872) as to 
the continuity of human life, I may take it, in the absence of evidence to the 
contrary, that on the 16bh [452] May 1880, when the attachment of the pro- 
perty took place and on the 22nd July 1880, when the proclamation of sale 
was issued, the judgment-debtor Dai Ct and was still alive. And before I go 
any urther I wish to say that this finding relieves me of having to consider 

8fcil1 P r0 P ared to abide by the Full Bench ruling of this Court in 
Mahadeo Dubey v. Bhola Nath Dichit (l) to which I myself was a party and 
in which it was held that a regularly perfected attachment is an essential 
preliminary to sales in execution of simple money-decrees, and that where 
there has been no such attachment any sale that may have taken place is 
not simply voidable bub de facto void. In this case, I take it that the 
•aeoeased Dal Chand was alive when the attachment was duly made, and 
when in consequence of suoh attachment the property was proclaimed for 

u A11 thafc 1 kake fc ° bave been f° uod by the lower appellate Court is 
that be was dead at the time when the auction-sale of 3rd September 1880 

took place, and to this circumstance alone I shall refer in dealing with the 
nrst point, as indeed also in dealing with the next. 

. t j ie only rulin g of importance which has been cited on behalf 

of the defendant-appellant on this part of the case is Ramasami Ayyanaar 
v. Bagxrathi Ammal (2), where Innes and Kindersley JJ., concurred in 
noidmg that where a judgment-debtor died after his land had been attached 
and the creditor brought the land to sale without making the represent- 
of fchQ aeoeased parties to the proceedings, the sale was illegal and 
ust be set aside, apparently as the report suggests, without any investi- 

1,1 - any “ substantial injury” 

^ a «1o t iK. mea r ,ne of S \ 3U of the Code of Civil Procedure. As a counter- 
^ r° ,khis rubn S» a judgment of the Bombay High Court in Oulab 

T- ^hman Narhar (3) has been cited to maintain the proposition thS 
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“the Code of Civil Procedure does not provide that applications for 
execution shall, like suits, abate by the death of the judgment- creditor ; ,r 
but to neither of these extreme views can I find it possible to give my 
consent. 

[453] What I have to consider is whether the mere circumstance 
of the judgment-debtor Dal Chand being dead on the 3rd September 1880, ; 
when his rights were sold to Bhabuti Singh, from whom the plaintiff 
derives his title, renders the sale null and void for purposes of conveying' 
title. 

To this question my answer is in the negative, and the best way in 
which I can explain my views is to pass on to the second point a a 
enunciated by me in this judgment. I hold, as I have long held, that 
the provisions of the Civil Procedure Code as to the array of parties ara 
applicable, not only to original suits in the Court of first instance, but 
also applicable mutatis mutandis to appeals and miscellaneous proceedings 
in the civil Courts, such as s. 647 of the Code contemplates, including, 
of course, proceedings in execution of a decree. But it is one thing to' 
say that those rules as to the array of parties in execution proceedings 
are applicable to them, and it is a totally different thing to say that where 
those rules have not been duly observed, and in execution of a decree 
an actual attachment has duly taken place, and proclamation of sale duly 
issued in the lifetime of the judgment-debtor (as in this case) the auction- 
sale is null and void, because at the date of the sale the auction-purchaser 
purchased the rights of one who at that date was not alive, and whose 
representatives had not been brought upon the record as representing the 


In Lekraj Boy v. Becharam Misser (1) the High Court of Calcutta 
aid down the rule that execution cannot issue against the estate of a 
leceased person if there is no one on the record as representing the estate 
md I think the rule so laid down was not only sound under the old Code 
vhich governed that case, but it was also sound under the present Code of 
3ivil Procedure; because the rule of law, notwithstanding recent legisla- 
te still stands firm that audi alteram partem , and no judicial process 
■eauiring the hearing of both parties could therefore be issued without the 
jhance being given to the opposite party to say what he has to say against 
my proposed judicial process when (and this is important) the law 
[454] requires that be should have such a chance. There are of course 
numerous provisions in the Code of Civil Procedure which contemplate the 
existence of the judgment-debtor, enabling him to raise objections in the 
jourse of execution proceedings or to take measures to satisfy the decree m 
>rder to save his property from being brought to sale. As » ill~t™.biooB of 
ibis I mav refer to ss. 257 A, 258 and even to s. 291 of the Code, which 
,11 contemplate the existence of a living judgment-aebtor during execution 
nroceedings Similarly, there are many provisions in the Code which con- 
P 1 i. _ ? h ‘ *. w hen a judgment-debtor is dead, execution proceedings 
t taken 'against his legal representative. Illustrations of this class 

“f prov^ontareTbe found In ss’ 234. 248 (6) 249 and I think there 
was much cogency in what Mr. Banerji urged in his argument that 
clause (cl of s 244 distinctly contemplates that the legal representative 
. deo eased judgment-debtor should be made a party to execution pro- 
ceedings, and that the last paragraph of that section is in keeping with 
the argument, that when execution proceedings terminate in a sale and 


(1) 7 W. R. 62. 
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m the litigation has already been described by me as also flJL 1< ? n 

r«fli es 0f f . the a d , ef6Qce "»>««* be set UP, showLg as it does that Z 
[488] position taken up by him was not that of being the legal ranr«nnf 

ative of the deceased judgment-debtor Dal Chand, but rested mainlv unnt 
the assertion of a paramount or independent title, and also u D on th J £, P u 
meal plea as to defect in the plaintiffs title, by reason of Dal Chand l!? h ' 

second appeal, that no such title existed in Sheo Prasad at th* ^o> J 3 ,/ 11 

sale, for the judgment-debtors, Bhim Sen and Da Chand ^ were eth R ° 
owners of the property then sold. This being so all Zt it 
Mr. Banerji is the technical defect in the plaintiff's title which t-h j° 

ant appellant seeks to find, by reason of w bit has beln addressed on t 
behalf under tne provisions of the Civil Procedure Code as to 
conveyed under s. 316 by*a sale-certificate. the fclfcle 

In the case of Ramchhaibar Misr v. Bechu Bhaaat fl) T t*. *. 

some length upon the various divisions of the Civil Procedure Cnd 6 ? b 
exeoutmn of decrees, with especial reference to the scope o ss tfwnl 
312 ln their connection with s. 241 of the Code. I said ^ I take it f 
when execution of a decree is prayed for by a decree- Swu* 
questions which may arise between the decree-holder and the indn b f Q 

under" 7 1° 244® Vere * ' °!~ ** 

T “ ere naay be questions relating to the validitv 

«- feh0 . mode of execution, &c., but when one and all of 

“fthfn 8 th n ° i e fi“V nate ? 8a '°' 1 maiQtaiQ tha ‘ that is cnmpretendel 

nl]r „ h fc b 9 definition of execution oomes to an end there because th^ 
purohaser oomes as a third party, and is not bound bi s C. 5 
proceedings antecedent to sale. The ‘ execution.' so far as a 3 ^ 

more st e ricBv° Ver ' T d tha Q^stions that may arise after the sate are no 

SIS « 

deorefTh ^ ere . is a sale * fche execution of the decree, so far as the fcsk? 

saZl t er 13 ° 0Q06rned ' is °'er, “«* ‘be quUtion whltW ?? 
purchaser has purchased anything bv the sale is not a °er 

execution of the decree-holder’s decree - question as to the 
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I had again to consider a cognate question in Bam Chand v. Pitam 
Mai (1), where, in deference to the Bull Bench ruling of this Court in 
MahadeoDubey v. B kola Nath Dichit (2), I held, with my brother Brod- 
hurst’s concurrence, that absence of a valid attachment in execution of a 
simple money decree was a matter which might be complained of under 
s. 311 of the Code for purposes of setting aside a sale, without proof of 
substantial injury, since the Bull Bench judgment declared such sales to 
be absolutely void. 

In this case, however, as I have already said, no question as to the 
absence of a valid attachment at the time of the sale arises, and the question 
is limited to what the defendant-appellant might have done subsequent to 
the sale of 3rd September 1880, if he had been either impleaded as the 
legal representative of the deceased judgment-debtor Dal Chand, or had 
taken up the position of a paramount and independent title, as he has done 

in his defence in this case. 

Now, as I understand IMr. Banerji’s argument, I took his contention 
to be that the defendant-appellant, having never been brought upon the 
record as the legal representative of the deceased Dal Chand, could raise 
no objections under s. 311 to set aside the sale of 3rd September 1880, 
and that, as claiming under title paramount to or independent of the 
deceased Dal Chand, he could not avail himself of the provisions of that 
section Bor the latter part of this contention the learned counsel relied 
upon a recent Bull Bench ruling of the Calcutta High Court in Asmutun- 
nisa Begum v. Ashruf Ali (3), where the learned Judges concurred, by 
overruling a Division Bench ruling of their Court in Abdul Huq Mazoom - 
dar v. Mohini Mohun Shaha (4), in holding “ that a person claiming by 
title paramount to the judgment-debtor is not within the meaning of 
the words ‘ any person ’ in the section, inasmuch as his title to the pro- 
[557] perty is not affected by the sale, whether it were regular pr irregular, 
and therefore cannot apply to the Court to set aside the sale. 

In adopting this rule the learned Judges purport to have approved 
and followed a judgment of Westropp, C. J., in Krishnaray Venkatesh v 
Vasudev Anant (5) ; but I respectfully think that the principle of that 
ruling, though it interpreted the old Code of 1859, was opposed to the rule 
laid down by the Bull Bench of the Calcutta High Court the effect of 
which I understand to be that the words any person as they occur in 
s 311 do not include persons who may seek to set aside a sale under a 
title independent of the judgment-debtor, even if they can show that they 
have sustained substantial injury by the sale within the meaning of that 
section. With all respect due to the Full Bench ruling of the Calcutta 
TTiph Court I find myself unable to accept the conclusion at which 

their Bench arrived; because I think it is s e ldo “ safe ’ an( * a ! wa Y® 
riskv to credit the Legislature with notions that it does not clearly 
exDress in a statute, and it is even more disastrous, as a matter of interpre- 
tation to limit words of broad and general import when the statute 
itself nrovides no such limitations. I confess, therefore, that the rule 
laid down in Abdul Baq Mozoomdar v. Mohini Mohun Shaha (4) 
which was overruled by the Full Bench of the Calcutta Court, is the rule 
which I adopt in interpreting s. 311 of the Code in this case And m this 
view Mr Banerji's contention that his client could not, after the sale of 

3rd'september 1S80, avail himself of ss. 311 and 312 of the Code of C.vd 


(1) 10 A. 506. (2) 5 A. 86. 
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Prooedureif ho wished to set aside the sale, fails. I do not say that his 
oausaion to do so debarred him from raising the defenoe which he has 
raised to this suit. But what I do maintain is. that, he having failed in 
ibis case to prove any title in him paramount to the title of the deceased 
judgment-debtor Dal Chand. whose rights and interests were sold in the 
auction -sale of 3rd September 1880, he having been found to be the 
owner of the property in suit, the defendant- appellant cannot succeed in 
resisting the suit by dint of proving technical irregularities in the sale 
without proving substantial injury to him- [458] self within the meaning 

of s. 311, such as would vitiate the plaintiff-respondent’s title, namely. 

the certificate of sale which his predecessor in interest obtained under 
s. 316 of the Code conveying to him the rights of the deceased Dal Oh*and. 

Now, upon this question as to what irregularities in an execution 
sale would justify its being set aside under ss. 311 and 312 of the Code, 
there is not, I am afraid, full accord in the ratio decidendi of the various 
rulings of this Court, and, so far as I am concerned in them, they were 
amply considered by my brother Brodhurst in Ganga Prasad v. Jag Lai 
Bai (1), where he dissented from the learned Chief Justice upon a question 
which does Dot arise in this case, and which I need not therefore consider 
any further, beyond saying that the difference of opinion in that case 
related to the exact effect to be given to s. 290 of the Code so far as it 
prohibits sales within thirtyodays of the proclamation. 

^We are not in this case concerned with any imperative or prohibitory 
provisions of the Code as to execution sales, and I think that Mr. Banerji's 
argument proceeded upon inferences to be derived from the statute rather 
than upon any express provisions which, even according to his contention, 
would vitiate the auction-sale of 3rd September 1880, by the mere 
circumstance of the judgment-debtor Dal Chand not being alive at the 
time of the sale. I have already pointed out that he must be taken to 
have been alive at the date of the attachment and proclamation for sale, 
and that those proceedings must therefore be presumed to have been duly 
taken by the Court executing the decree. I have also said enough to 
show that the heirs of Dal Chand should have been brought upon the 
record, also that the defendant-appellant, though a third party according 
to his case, might have appeared on the scene to set aside the sale under 
ss. 31 1 and 312 of the Code. But the fact remains that he did not do so, 
and though as I have already said, he is not debarred from raising his 
present defence to the action any more than he would have been from 
other remedies, such as objecting to attachment under s. 278 or maintain* 
ing a suit under s. 283 or s. 335 [459] of the Code, we have to consider 
whether in the absence of any title in himself independent of the deceased 
Dal Chand, he has sustained any substantial injury such as would have 
induced the Court if he had objected under s. 311 to set aside the sale or 
should induce us now in this regular action to vitiate the sale, for the 

solitary reason that at the date of the sale the judgment-debtor Dal Chand 
was not alive. 


It seems to me that the omission to bring upon the record the legal 
representative of the deceased Dal Chand was a mere irregularity which 
could not per se vitiate the sale without proof of substantial injury within 
the meaning of s. 311 of the Code. In Jasoda v. Mathura Das (2) I suggested 
a doubt whether what might be called a “ material irregularity ’* within 
the meaning of s. 311 would not by itself vitiate a sale without proof of 
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substantial injury, and in Ram Chavid v. Pitam Mai (l) I doubted my own 
suggestion in the earlier case, and I think I may say that the latter case 
was governed entirely by the Full Bench ruling in 'Mahadeo Dubey v.Bhola 
Nath Dichit (2), as my remarks at page 517 of the report show. 

What I hold now, however, is that, for purposes of setting aside a 
sale under s. 311, the irregularity, whether material or simpler irregularity, 
is not sufficient unless “ substantial injury by reason of such irregularity ” 
is proved. I think this is the effect of much of what was said by the 
Lords of the Privy Council in Girdhari Singh v. Hurdeo Narain Singh (3) 
and in Olpherts v. Mahabir Parshad Singh (4), and I think the law now 
may be taken to be settled by the latest ruling of their Lordships on the 
subject in the case of Arunachello.m Chetti v. Arunachellam Chetti (5). 

The principles upon which these rulings proceed leave no doubt in 
my mind that even if the defendant-appellant had been impleaded as the 
legal representative of the deceased Dal Dhand, or had come in as a third 
party to set aside the sale under ss. 311 and 312, he [ 460 ] could not 
have succeeded without proof of substantial injury, and indeed Dal Cband 
himself if he had been alive and made such objections after the sale of 3rd 
September 1880, he too could not succeed in setting aside the sale without 
proving such injury. In the present case there is no allegation of such 
substantial injury as would require the setting aside of the sale, and the 
defendant-appellant naturally could not proffer such a plea consistently 
with the rest of his defence as to his title being independent of Dal Chand, 
— a plea which has been found against him'by the lower appellate Court 
upon the evidence. 

This being so, I fail to see what the defendant-appellant has to com- 
plain of. He is not the owner of the property which the plaintiff’s pre- 
decessor in title purchased on the 3rd September 1880, in a sale which 
could not, in the absence of substantial injury be set aside at the instance of 
Dal Chand himself or of his legal representatives, much less at the instance 
of a third party like the defendant-appellant who claims a title indepen- 
dent of Dal Chand. For the reasons which I have stated, I hold that, 
though the sale of 3rd September 1880 was irregular by reason of the 
legal representative of the deceased judgment-debtor Dal Chand not being 
brought upon the record, notwithstanding bis death subsequent to the 
attachment and proclamation for sale, the irregularity not having been 
proved to have caused any substantial injury within the meaning of s. 311 
of the Code of Civil Procedure to the defendant-appellant or to any 
one else, the sale was not vitiated, and conveyed validly to the plaintiff’s 
predecessor in title, Bbabuti Singh, the purchaser at that sale, all the 
rights and interests which the deceased Dal Chand possessed, and that 
therefore the suit was rightly decreed by the Courts below. 

I would therefore dismiss this appeal with costs. 


Appeal dismissed . 
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Bbohi ( Plaintiff) V. AHSAN-ULIiAH Khan AND OTHERS ( Defendants ). t',*‘ 
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5 f 2 J &&T— Court competent, to raise question of limitation not 8(1890) 149« 
< by ihe Parties— Act XV of 1877 (limitation Act) ss. 1, 5 and 12. soft, ii, art. 152 

Ifime requisite for obtaining a copy of a decree — Exclusion of tune between 
delivery of judgment and signing of decree— Exclusion of time between furnishing of 
estimate of cost of copy and compliance with the estimate. 


mu^ U f gment WftS .P ronounce d by the Court of first instance on the 23rd May 1887. 
The decree was signed on the 3lst May. An application for copies was made by 
the defendants on the same day. Information of the estimate of the cost of copies 
was given to them on the 1st June ; but they did not comply with that estimate 
until the 9th June. The copies were delivered on the 11th June. On the 80th 
June, the defendants filed their memorandum of appeal in the lower appellate 
Court which, on an office report that it was within time, admitted it, and fixed 
the 19th August for the hearing. On the 1st August, another office report was 
submitted, which showed that the appeal was beyond time. Accordingly the 
Judge on the 2nd August, directed the defendants to be informed that their appeal 
was dismissed. On the 27th August, however, the defendants presented a 
petition to the Judge in consequence of which he readmitted the appeal and, 
cancelling his order of the 2nd August, directed that the appeal should be beard. 

Held that the appeal was barred by limitation under art. 152, sch. ii of the 
Limitation Act (XV of 1877). 

A question of limitation, when it arises upon the facts before a Court, must be 
heard and determined, whether or not it is directly raised in the pleadings or in 
the grounds of appeal. The fact that a subordinate Court has decided that the 
suit or appeal before it was brought within time, or that there was sufficient 
cause within the meaning of s. 5 of the Limitation Act. for the appellant in that 
Court not presenting the appeal within the period of limitation prescribed, does 
not preclude tbeHigh Court from considering that decision in appeal. 

S. 5 of the Limitation Act cannot be applied in making the computation of 
time provided for by s. 1*2, and does not become applicable until after such 
computation has been made. Raj Coomar Roy v. Shaikh Mahomed IVais (1) 
nissented from. 


In computing the time to be excluded under s. 12 of the Limitation Act from 
a period of limitation, the ” time requisite for obtaining a copy” does not begin 
until an application for copies has been made. If therefore, after judgment, the 
deoree remains unsigned, such interval is not to be excluded from the period of 
limitation, unless, an application for copies having been male, the applicant is 
aotuallv and necessarily delayed, through the decree not having been signed. 
Bani Madhub Mitterv. Matungini Dassi (2), dissented from. 


[462J Per Edge, C. J., Brodhurst and Young, JJ. — A Court in computing 
under s. 12 of the Indian Limitation Act, 1S77. the time requisite for obtaining 
a copy of a deoree or of a judgment has no discretion, and is confined to ascertain- 
ing for the purposes of suoh computation the time oocupied by the office, after 
application made, in preparing the estimate, and. after payment of the amount 
of the estimate has been made, the time occupied by the office in preparing the 
oopy or oopies ready to be delivered to the party who has applied for them. 

Per Edge, 0. J. — The only section in the Limitation Act which enables a Court 
to admit an appeal or an application which is presented bevond the period of 
limitation prescribed by that Act, is s. 5. 

Per Mahmood, J. — Where there is delay in compliance with the estimate which 
is unavoidable aad due to causes beyond the control of the applicant, such delay 
may be included in ” the time requisite for obtaining a oopy.” . Whether or not 
suoh delay is unavoidable is a questiou of fact in each case. 


(1) 7 W.R. 337. 


<2) 13 C. 104. 
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Per Mahmood. J. — A bare mistake of law is not a “ sufficient cause ” within 
the meaning of s. 5 of the Limitation Act for extending the period of limitation. 
Huro Chunder Roy v. Surnamoyi il) dissented from. 


8ee Krishna v. Chathappan, 3 3 M. 269. 


[F. t 3 L.B.R. 62 (F.B.) ; 10 Ind. Cas. 866 (868) = 7 N.L.R. 67 ; Rel. on., 39 0. 766- 
(770) ; Appr., 23 B. 442 (445) ; R., 16 C. 184; 34 C. 216 = 5 G.L.J. 380; 25 
M. 166 = 11 M.L.J. 406 ; 5 N.L.R. 50; 13 C.P.L.R. 78 ; U.B.R. (1905), C.P. 
C. 24 ; 1 S.L.R. 71 ; 2 L.B.R. 283; 8 N.L.R. 174 (176).J 


The facts of this case are fully stated in the judgment of Mahmood, J. 
Mr. Amiruddin and Pandit Sundar Lai , for the appellant. 

The Hon. Pandit Ajudhia Nath and Munshi Ram Prasad , for the 
respondents. 


JUDGMENTS OF THE FULL BENCH. 

MAHMOOD, J. — This case has come up for hearing before a Full 
Bench by order of the learned Chief Justice and my brother Young, dated 
8th May 1890, in which they express their doubts as to the accuracy of 
the ruling of this Court in Fatima Regam v. Ilansi (2) and state the ques- 
tion which they have referred to be whether the minor’s appeal in the 
Court below was properly admitted.” 

The question so referred, taken with the manner in which it has been 
argued before the Full Bench, seems to relate entirely to the question 
whether the lower appellate Court acted rightly in admitting the appeal 
to its register, only some of the defendants-appellants before that Court 
being minors. In order to understand the question which has arisen, 
it is necessary to bear in mind the following dates. The Court of 
first instance decided the case on the 23rd May 1887, and the 
decree of that Court was signed by the Subordinate Judge on 
[463] the 31st May 1887. On the same day the defendants applied for 
copies of the judgment and the decree, and on the next day, i.e. f the 1st 
June 1887, they were informed of the estimated cost. It was not, however, 
till the 9th June 1887 that they fulfilled the requirements of the 
estimate by paying in the costs of the copies applied for, and the copies 
were delivered to them on the 11th June 1887. 

On the 30th June 1887 the memorandum of appeal was filed in the 
lower appellate Court, and the office report being that the appeal was with- 
in time, it was accordingly registered, fixing the 19th August 1887, as the 
date of the hearing, and notices appear to have been issued accordingly. 

Meanwhile on the 1st August 1887, the office of the lower appellate 
Court reported to the Judge that the former report was erroneous, and 
that the appeal was one day beyond time, as May should have been 
counted as a month of 31 days. In consequence of this report, and ap- 
parently without the presence of either of the parties, the learned Judge of 
the lower appellate Court passed the following order on the 2nd August 


1887 : — 

“ Let the appellant be informed that this appeal must be rejected, 

being beyond time.” . 

No notice, however, appears to have been given to the appellants in 

the lower appellate Court, nor does it appear whether the appeal was 

called on for hearing, and the parties or any of them attended on the 19tn 

August 1887, which had been originally fixed for the hearing of the 

appeal. 


(1) 13 C. 266. 


(2) 9 A. 244. 
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On the 276h August 1887, however, the defen dants-appellants in the 
lower appellate Court filed a petition complaining of the order of rejection, 
dated the 2nd August 1887, and praying that, since that order was passed 
in their absence, it might be reconsidered and the appeal might be heard. 
The application was granted by the Judge's order of the same day, i.e., 
27th August 1887, which runs as follows : 

As my order of 2nd instant was to inform appellant, and he 
has not apparently been informed till this petition is presented, and 
[ 464 ] now appears to show cause for the appeal not being rejected, the 
appeal will remain on register and come on for hearing in due course.” 

It does not appear under what rules of procedure the learned Judge 
acted in rejecting the appeal in the absence of the appellants on the 2nd 
August 1887 ; nor is it clear under what section of the Civil Procedure 
Code the order of 27th August 1887, directing that the appeal should be 
heard, was passed. The appeal, however, came on for hearing in usual 
course, and resulted in the lower appellate Court's judgment of the 14th 
February 1888, whereby the appeal was decreed and the decree of the first 
Court reversed by dismissing the plaintiff’s suit in toto. 

It is from this decree that this second appeal has been preferred, 
and although no ground in the memorandum of appeal has been taken in 
this behalf. Pandit Suridar TjclI on behalf of the plaintiff-appellant before 
us, has, in addressing his argument upon the point referred to the Full 
Bench, contended that the lower appellate Court should have dismissed 
the appeal before it, as it was barred by limitation under art. 152 of the 
Limitation Act (XV of 1877), and the circumstances of the case did not 
furnish sufficient grounds for extending the period of limitation by applying 
the provisions of the second part of s. 5 of that enactment. This prelimin- 
ary plea was allowed to be argued by the Division Bench which 
referred the case, and has also been heard by the Full Bench, not only 
under the power contained in s. 542 (read with s. 587 of the Civil 
Procedure Code) but also in view of the stringent requirements of s. 4 of 
the Limitation Act, which casts upon the Judges the duty of applying 
the rules of limitation even where they are not pleaded. There is there- 
fore no force in the preliminary objection taken on behalf of the defendants- 
respondents, to the effect that we should not allow the plea taken on 
behalf of the appellant to be argued at this stage. 

With reference to the facts and dates above-mentioned, the argu- 
ments of the learned pleaders for the parties raise four main questions 
for decision. 

[ 465 ] Firstly. — Whether, under the rule of computation contained in 
the second paragraph of s. 12 of the Limitation Act (XV of 1877), the defend- 
ants, who were appellants in the lower appellate Court, were entitled to 
the exclusion of (a) the period intervening between the day on which the 
first Court’s judgment was pronounced (i.g., the 23rd May 1887), and the 
date when the decree was signed (the 31st May 1887); and (6) the period 
intervening between the date when the estimate of the costs of copying 
was intimated to them (i.e., the 1st June 1887), and the day on which 
they actually paid in the copying charges and fees (i.e., the 9th 
June 1887). 

Secondly . — Whether the circumstance that some of the defendants- 
feppellants in the lower appellate Court were minors brought the appeal 
within the period of limitation when it was filed in the lower appellate 
Court (i.e., the 30th June 1887). 
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Thirdly . Whether, assuming that the appeal was beyond limitation, 
the circumstances of the case rendered the appeal a fit one for extension 
of limitation under the second paragraph of s. 5 of the Limitation Act. 

Fourthly. — Whether, with reference to the ruling of this Court in 
Fatima Begam v. If ansi (l) the learned Judge of the lower appellate Court 
having admitted the defendants’ appeal and heard and determined it, we 
should at this stage interfere with his order of 27th August 1887. 

I will deal with these various questions in the order in which X have 
stated them, but before doing so, I consider, in view of the manner in 
which the Full Bench ruling of this Court in Parbati v. Bhola (2) and my 
ruling in the Single Bench in Sheogobind v. AblaJchi (3) were referred to 
and discussed, that some explanation is due from me. The former of 
these cases was an application under s. 592 of the Code of Civil Procedure 
for leave to appeal in forma pauperis which was barred by limitation but had 
been by inadvertence admitted by me, provisionallv, in the Single Bench, 
[466] as if it was an appeal and entitled to the benefit of s. 5 of the 
Limitation Act. After the case had been heard and partly dealt with by 
a Division Bench consisting of my brother Brodhurst and myself, when no 
plea of limitation was taken by the respondent, it finally came on for 
hearing before a Full Bench consisting of the learned Chief Justice, my 
brother Brodhurst and myself, under circumstances which are fully stated 
at the outset of the judgment which the learned Chief Justice delivered 
in the case. He pointed out for the first time that the case was not an 
appeal, but an application for leave to appeal in forma pauperis for 
which art. 170 prescribed only a limitation of 30 days; that the second 
paragraph of s. 5 of the Limitation Act could not cover such 
applications for purposes of extending limitation; that the application 
being presented beyond the prescribed period was altogether barred 
by limitation. In the course of the arguments Mr. Ghaudhri, on behalf of 
the applicant, relying upon the Full Bench ruling of the Calcutta High 
Court in Bani Madhub Mitter v. Matungini Dassi (4), contended that, 
under s. 12 of the Limitation Act, time during which the decree remained 
unsigned must also be excluded in computing the period of limitation. 
The learned Chief Justice dissented from that ruling, and gave expres- 
sion to his views as to the meaning of the phrase “ the time requisite 
for obtaining a copy of the decree ” in the second paragraph of s. 12 of 
the Limitation Act. In delivering my judgment in that case I did not 
refer to the Full Bench ruling of the Calcutta Court because, according 
to my view of the facts and dates of the case, even if that ruling were 
to be adopted by excluding the period between the 29th March and the 
1st April 1887, when the decree had remained unsigned, and even if the 
period between the 16th April 1887 and the 19th April 1887, during which 
the applicant, after intimation of the estimate to furnish the charges and 
fees for the copies, did not furnish them, were to be excluded, her omission to 
attend on the 23rd April 1887, which was fixed for delivery of the copies and 
her not obtaining them till the 25th April 1887, rendered her application 
beyond limitation under any computation, and it could not be admitted 
except [467] under s. 5 which, I held, in concurrence with the learned Chief 
Justice, was wholly inapplicable to the application. I referred to s. 12 of 
the Limitation Act only to indicate, as fortifying the conclusion at which 
the whole Bench had arrived as to the inapplicability of s. 5 to pauper 
appeals, that the distinction which the Limitation Act draws between such 

(l) 9 A. 244. (2) 12 A. 79. (3) 12 A. 105. (4) 13 C. 104. 
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appeals and ordinary appeals was at least at first sight noticeable even in 
the penultimate paragraph of s. 12 of the Act a/s to the time allowed for 
obtaining copies of judgments as distinguished from decrees. But my 
silence as to the other points of the interpretation of that section must not 
be understood as in any sense indicating my dissent from the views which 
the learned Chief Justice had expressed upon them, and if, in the course of 
the argument in this case, I referred to the matter, it was with no object 
other than pointing out, what the head-note of the printed report indicates, 
that the ruling of the Full Bench as a whole was limited to holding that 
the application was barred by art. 170 of the Limitation Act, and that s. 5 
of that enactment could not be applied to such applications, the judgments 
of my brother Brodhurst and myself being silent on the other points upon 
which the learned Chief Justice had expressed his views. It would be a 
total misapprehension, and it could not be that, in thus referring to 
the case, when Pandit Ajudhia Nath for the respondent discussed it, I had 
any intention to shake the authority of the Full Bench ruling, or to show 
anything- less than the profound respect which is always due from the 
members of this Court to any exposition of the law by the learned Chief 
Justice. Far from this being possible, I am, as I shall presently show, 
going to adopt in deciding this case the views as to the interpretation of 
s. 12 of the Limitation Act, which the learned Chief Justice expressed in 
delivering his judgment in the Full Bench case, and I will also show that 
•my ruling in the Single Bench case is not in conflict with those views as 
I understand them. 

To begin with the first part of the first question as stated by me, 
namely, whether, under the second paragraph of s. 12 of the Limit- 
ation Act, the defendants, who were appellants in the lower [468] 
.appellate Court, were entitled to the exclusion of the period during 
which the decree of the first Court, from which they were appealing, re- 
mained unsigned, that is, whether limitation should be computed from the 
23rd May 1887, when the judgment was pronounced, or from the 31st May 
1887, when the decree was signed. There is no doubt that, if this period is to 
be excluded, the defendants’ appeal to the lower appellate Court would be 
within the period of thirty days allowed by art. 152 of the Limitation Act, 
and otherwise it would be barred by limitation, unless the second part of 
•the first question relating to the delay in supplying the copying charges 
is decided in their favour. In arguing the first part of the question. 
Pandit Ajudhia Nath contests the views expressed by the learned Chief 
-Justice in Parbati v. Bhola (l), and in doing so he relies upon the Full 
Bench ruling of the Calcutta High Court in Bani JL ladliub flitter v. 
Matungini Dassi (2), which was expressly dissented from by the learned 
Chief Justice here, and which laid down the broad rule that the period 
during which the decree appealed against remains unsigned is to be ex- 
cluded from computation, even though the decree was signed before 
application for copy was made. Indeed, the rule as stated in the judg- 
ment of Pethram, C. J., goes the length of laying down that even in cases 
where the decree remains unsigned for a period beyond that allowed for 
appealing from that decree, the appellant, by a subsequent application for 
obtaining a oopy and procuring it, might prefer an appeal by excluding the 
whole period during which the decree had remained unsigned and during 
which he had made no application for a copy at all. That this rule, in the 
unqualified form in which it has been expressed, taken with the facts and 
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dates of the case before the Full Bench of the Calcutta High Court, has 
the effect of holding that the starting period of limitation for appeal is not 
the date of the decree, which under s. 205 of the Code of Civil Procedure 
must bear date the day on which the judgment was pronounced,’* 
but the day on which it is signed, cannot be doubted. The learned 
Chief Justice of this Court in Parbati v. Bhola (1) declined to adopt 
the rule in this unqualified form, and expressed views in which 
[469J I entirely concur for reasons which I shall presently explain. He 
said : — 

“ In my opinion, applying s. 12 of the Limitation Act to such a case, 
allowance should be made for the time between the date when the decree 
was signed, if the delay in signing the decree delayed the applicant in 
obtaining a copy of the decree, and not otherwise. In such a case as that, 
it would clearly be, within the meaning of s. 12, time which was requisite 
for obtaining a copy of the decree, because a copy of the decree could not 
be obtained until the decree was signed by the Judge. But that is not 
the case here. Here no application was made until the 15th April ; so 
that in no sense was the applicant delayed in obtaining a copy of the 
decree by the fact that the decree was not signed by the Judge on the 
date the judgment was pronounced, but was signed on the 1st April. 
Consequently the period between the 29th March and the 1st April cannot 
in my opinion be allowed.” 

In appreciating the full bearing of the rule so laid down, it must be 
borne in mind that, in this case, the application for copies was not made 
by the appellant till the 15th April 1887, that is, a fortnight after the 
decree had been signed, a state of things similar to that which existed in 
the case before the Full Bench of the Calcutta High Court, and in both 
cases the disallowance of the period during which the decree remained 
unsigned would bar the appeal. Thus the two rulings are in conflict with 
each other, and I proceed to state my reasons why I adopt the views of 
the learned Chief Justice of this Court which I have just quoted. 

Now, in the first place I entertain no doubt that it is necessary and 
indispensable for a litigant who intends to appeal from a decree which is- 
the result of a judgment against him, and which decree must, under the 
law, bear date the day on which the judgment was pronounced, to apply 
for a copy of the decree and, if necessary, of the judgment also, before the 
lapse of the period of limitation for the appeal which he intends to file,, 
whatever that period may be. This view is amply supported by the ruling 
of Garth, C. J. (Cun- [470] ningham, J. concurring) in Ramey v. Broughton, 
(2), which was an appeal from a decree passed on the original side of 
the High Court and was therefore governed by the 20 day’s limitation 
under art. 151 of the Limitation Act. In that case the decree had re- 
mained unsigned for more than the period of limitation, and the appellant 
subsequently applied for and obtained a copy of the decree. It was 
there contended" on behalf of the appellant “that where the decree was not 
drawn up and signed until after 20 days had expired from the delivery 
of the judgment, the 20 days ought to count from the time when the 
decree was made. ” In dealing with this contention, Garth, C. J., said 

(at P. 659-60) : ’’ But this is directly contrary to the express language 

of the law. By art. 151 of the schedule to the Limitation Act the 20 
days are to be reckoned from the date of the decree ; and by s. 205 of the 
Civil Procedure Code, the decree is to bear date the day on which the 

(1) 9 A. 244. (2) 10 C. 652. 
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judgment is pronounced* so that fche appeal must clearly be filed within 
■20 days from the day on which the judgment is pronounced.” This rule 
must be read with the observation of Garth, C. J., in the course of the 
argument, when he said if the appellant had applied for a copy while the 
20 days were running he would not be barred,” and this is the effect of 
the judgment in the case. 

It appears to me upon general principles that it would be defeating 
the object of limitation to allow the would-be appellant to sleep over his 
right of appeal for more than the limitation period, and then by the 
accidental or unavoidable delay in the decree being prepared, to claim 
extension of the period of limitation for appealing from a decree for 
obtaining a copy of which he had not taken even the first step, by filing 
an application therefor. This construction ia in my opinion supported 
by the words of the second paragraph of s. 12 of the Limitation Act 
itBelf. The words referring to exclusion are “ the time requisite for ob- 
taining a copy of the decree.” The words “ requisite” and “obtaining” 
as they occur in the context seem to me to assume that some de- 
finite step ancillary to the obtaining, that is, acquisition, is not only 
£ 471 ] intended to be taken, but has already been taken. Tbe first step 
for obtaining ” must be to take some step towards tbe obtainment, and 
the act of “ obtaining” cannot be said to have even commenced before 
such step. Taking it to be a sound rule of interpretation to interpret the 
words of a statute in their ordinary and usual sense, unless the contrary is 
shown, I have consulted Webster’s English Dictionary, and it explains the 
word “ obtain” to mean “ to get hold of by effort ; to gain possession of ; 
to acquire,” as the ordinary sense of the word. In this sense I interpret 
the word “ obtaining” as it occurs in paragraph 2 of s. 12 of the Limitation 
Act, and hold that “ the time requisite for obtaining a copy of the decree” 
cannot refer to any period antecedent to the appellant’s asking for a copy 
by the usual mode of applying therefor, or to any period subsequent to 
its being ready for delivery. If at the time when the application for a copy 
is made, the decree is not ready, he will of course be entitled to the 
allowance of such portion of time during which the decree remains unsigned, 
along with the time which may be occupied in preparing the copy for 
delivery ; the reason being obvious that the act of obtaining has already 
commenced and the delay in such a case could not be referred to any 
omission or neglect on his part. But when he has made no application 
to obtain a copy and the decree remains unsigned for a portion of, or the 
whole period of, limitation, he oannot claim the benefit of a matter which 
in no sense and to no extent frustrated or retarded any endeavour on his 
part to obtain a copy of the decree, the endeavour itself not having yet 
commenced. 

As an argument against this view Pandit Ajudhia Nath has present- 
ed an extreme illustration of a case in which a Court closes on the 
very day on which judgment is pronounced, excluding the possibility of 
an application for a copy on that day, and does not re-open till after the 
lapse of the period of limitation for the appeal. The learned pleader 
argues that, in such a case, even if the application for a copy of fche decree 
be made on the very day when fche Court re-opens and fche time occupied 
by the office in preparation of fche copy and its delivery be excluded, it 
would not benefit the [ 472 ] applicant or save limitation unless the 
appeal is filed on the very day when the copy is delivered. This result, 
thelearned pleader contends, my view of the law necessarily involves, but 
which the Legislature could not have intended, for it would praotioally 
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amount to a denial of the right of appeal, especially to litigants who have" 
a distance to travel to reach the appellate Court. Upon this hypothesise 
the learned pleader contends that, in the case supposed, the period during 
which the Court was closed, though antecedent to the application for copy, 
must necessary be included in “the time requisite for obtaining a copy’*' 
within the meaning of the second paragraph of s. 12 of the Limitation Act. ; 

This argument, though plausible, is purely speculative and unsound. 
In the first place, in the state of things supposed, it would be the duty of 
the litigant to know that the exceptional circumstances of his case 
necessitated extra diligence on his part, and he should apply for a copy . 
immediately the judgment is delivered, and since such application need not 
be made to the presiding Judge, I can scarcely conceive that the closing of 
the office upon the rising of the Judge would be so sudden and literally 
immediate as to exclude the possibility of such application being made to- 
the office. If the application is made to the proper officer, and he, under 
the supposed hurry of the moment, improperly declines to take it, the 
matter would, of course, furnish adequate ground for holding that the 
application must be taken to have been made before the holidays, thus 
entitling the litigant to exclusion of that period as “ time requisite,” since 
the delay would not then be due to any negligence or fault on his part. 
But when he omits to take due steps by applying for a copy he must abide 
by the consequences, and cannot complain if his own want of diligence 
in obtaining a copy bars his appeal. After the explanation which I have 
given of the word “ obtaining,” I cannot hold that the closing of the Court 
for holidays was “ requisite ” for or ancillary to the act of obtaining a 
copy. The act of obtaining which begins by an application for a copy 
had not yet commenced by any step taken by the litigant towards 
that end, and if in the case supposed, the antecedent holidays were to 
[473] be included in the “time requisite,” it would be giving a false 
duration to the actual period occupied in the act of obtainment, and I 
would decline to exclude the antecedent holidays in computing limitation, 
for I hold that in such matters, more than in any other, the salutary maxim 
must not be forgotten that vigilantibus non dormientibus jura subveniunt. 

There may of course be cases in which delay in applying for a copy, 
or in receiving it after it is ready for delivery, is due to wholly unavoidable 
causes beyond the control of the litigant, but this delay being antecedent 
to the application, and subsequent to the time when the copy is ready for 
delivery, cannot be called “ time requisite for obtaining a copy” within the 
meaning of s. 12, for such time must be taken to begin when the appli- 
cation for copy is made and to end when the copy is ready for delivery. 
Any period outside these two limits falls beyond the purview of s. 12 
altogether, and if there has been delay under excusable or unavoidable- 
circumstances, that would be a matter for consideration under s. 5, unless 
the appeal is in forma pauperis to which that section does not apply. 

The only reason suggested against such interpretation of s. 12 in the 
Full Bench judgment of the Calcutta High Court is “ that under s. 541 of 
the Code of Civil Procedure it is necessary that the memorandum of ap- 
peal shall be accompanied with a copy of the decree ; it would be unfair 
to complete the period of limitation, in all cases from the date on which 
the judgment was delivered, because it is obvious that things may intervene 
so as to prevent the decree being signed until after the expiration of the 
whole period of 30 days allowed for preferring the appeal, and soothe ap- 
peal may be rendered impossible without any fault of the parties.” With 
due respect for the views thus expressed, I may observe that the right of 
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appeal is the creation of statute-law ; that the right so conferred is subject 
to the restrictions and qualifications imposed by statute-law itself ; that 
those in whose favour the right is created are necessarily expected to 
know that among those restrictions is the period of limitation which the 
law allows for the [ 171 ] exercise of the right ; that if with this knowledge 
they sleep over their rights, by baking no step within limitation ancillary 
to filing an appeal, and allow the period of limitation to elapse, they can 
oomplian of no hardship if their right of appeal is extinguished by their 
own laches, as was the case before Garth, G.J., in Barney v. Broughton 
\A/« 


In the present case the decree had already been signed on the 31st 
May 1887, and the defendants applied for a copy on that very day. It 
cannot be said that the fact of the decree having remained unsigned up 
to that date in any way delayed their obtaining a copy, and therefore no 
allowance should be made to them for the period antecedent to their 
application. Any other view would, I think, require that in the third 
column of art. 152 of the Limitation Act, we should read the words “ the 
date of the decree ” as if they were “ the date on which the decree is signed," 
an interpretation which in my opinion is not justifiable by any rule. 

I now proceed to consider the second part of the first question as 
enunciated by me, namely, whether the defendants, in appealing to the 
lower appellate Court, were entitled to deduct from the period of limitation 
the time intervening between the date when estimate of the costs of copy- 
ing was intimated to them, that is, the 1st Juno 1887, and the day on 
which they actually paid the copying charges and fees, that is, the 9th June 
1887. This part of the case has been the subject of anxious consideration 
by me, as it has been contended that the learned Chief Justice in Parbatt 
v. Bhola (2) laid down an inflexible and stringent rule that the words 
requisite for obtaining a copy *' as they occur in the second paragraph 
of s. 12 of the Limitation Act are strictly limited to such time as 
is occupied in preparing the copy, and that in no case and under no 
circumstances cau they be taken to refer to any time however short 
which may be required by the exigencies of the condition of the applicant 
for the copy. And upon this hypothesis it has been argued that my 
ruling in Sheogobind v. Ablakhi (3) is in principle in conflict with the 
rule laid down by the learned Chief [475] Justice. Such being the con- 
tention, it amounts to maintaining that the learned Chief Justice laid down 
the hard and fast rule that in all oases, and no matter what the exigen- 
cies of the case may be preventing the applicant from abiding by the 
rule, be must pay the estimated cost of the copy the moment it is inti- 
mated then and therd. It is only by this interpretation that my ruling 
in the Single Bench can in any sense be regarded as in conflict with 
the rule laid down by the learned Chief Justice. But I do not under- 
stand, and certainly could not have understood, from such recollections 
as I had of the case of Parbati when I delivered my judgment in the 
Single Bench, that the learned Chief Justice inteuded to lay down any such 
hard and fast rule. The passage to which the argument relates is very 

carefully worded and must be read together. The learned Chief Justice 

said : — 


“There is another question about the computation of time, and 
that is, whether this lady having had notice on the lGth April of the 
amount of the estimate and delayed until the 19th Anril to pay into Court 
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the money required for making the copies, such delay should be allowed ? 
In my humble judgment, delay caused by the carelessness or negligence 
of a party applying for a copy cannot be taken into consideration or 
allowed for in computing the time requisite for obtaining the copy. The 
time requisite there does not mean requisite by reason of the carelessness 
or negligence of the applicant, it means the time which is occupied by the 
officer who has got to provide that copy in making the copy.” 

Now, as I have understood this passage, I do not take it to mean 
that omission in its generic sense of being excusable or inexcusable avoid- 
able or unavoidable, was intended. The word does not occur, and 
the interval between the intimation of the estimate and the payment 
of the copying charges is described as the delay caused by the careless- 
ness or negligence of a party applying for a copy” and this the learned 
Chief Justice held could not be deducted from the period of Limitation. 
The phrase occurs again towards the end of the passage, in the last sen- 
tence, which lays down that the time requisite “ does not mean requisite 
by reason of the [476] carelessness or negligence of the applicant : 
it means the time which is occupied by the officer who has got to 
provide that copy in making the copy.” The passage lays dowD no 
rules as to cases where the delay has been caused through no ^ care 
lessness or negligence of the applicant bub by wholly unavoidable 
causes, and understanding the passage in this sense, I fully agree in 
it, fortified as I am by the absence of the word “only” or any other 
equivalent expression justifying the inference that the passage intended to 
lay down any rule of an exhaustive character so as to exclude even un- 
avoidable circumstances. The passage is followed by remarks doubting 
the legal authority of a Circular Order of this Court (printed at pp. 204-5) 
of 1882, which prescribed rules for the guidance of Subordinate Courts and 
provided a certain number of days in every case for the party applying 
for the copy, as a matter of course, for compliance with the estimate 

furnished by the office to litigants applying for copies (l). 

I myself regard that Circular Order as one of very doubtful legal 
authority, and I agree with the learned Chief Justice when he laid down 
the rule that the important date for purposes of computation for exclusion 
of time under s. 12 of the Limitation Act, is not the date when the copy 

of the decree is delivered, but the date when it is ready ( or fco the 

applicant, if he chooses to apply, where he has had notice that the copy 
will be ready on that date. This view is in accord with the ruling of the 
Calcutta Court in Gopal Chunder Bay v. Brojo Behart Mitter (2 , and, I 
may here observe, in passing, that in the case of Sheoqobtnd v Ablakhi (3), 
one of the reasons for allowing the period up to the actual delivery of the 
copy was, to use my own words, “ because in this case no date was 
fixed by the officers of the Court below, either as to the oate when 
the eopv would be ready or as to the date when it would be del.vered 
and the copy itself was not delivered until the 10th April 1888. In 
that case the estimate of costs for copies was intimated on the 29th 
March 1888, and the copying charges were paid on the > 5bh r Apru 
1888 that is, within a week, a laxness of practice somewhat 
countenanced by the Circular Order of 1882 {vide Llust: rations, espe- 
cially D and E) already referred to, and I execused the delay m deposit 
ing the charges probably by a liberal or perha ps lax interpretation o t 

(1) General Rules and Ciroular Orders (Civil) N. W. Provinces, 1882, pp. 204, 205. 

(2) 9 C. D. R. 293. ( 3 ) 12 A * 10c * 
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‘‘time requisite,” and possibly in view of other circumstances which 
however, ace not stated in my judgment. Whatever view as to the 
matter of detail may be taken, it cannot be said that according to the 
interpretation which I have undersood of the views expressed bv the 
learned Chief Justice in the case of Parbati . my judgment in the Single 
.Bench case is in any matter of principle in conflict with those views. 

Reverting to the interpretation of the exact words of the statute in 
the second paragraph of s. 12 of the Limitation Act, I a%a of opinion that 
in the pmrase the time requisite for obtaining a copy of the decree ” 
^? rd requisite ” does not refer exclusively to the exigencies of the 
official work of the copying department of a Court, but also to the exigen- 
cies of the applicant’s situation in respect of paying in the copying charges 
immediately upon intimation of the estimated cost. Usually, no doubt, 
the law expects that the applicant for a copy is readv with the charges 
and fees when he makes the application, but “ requiste ” as it occurs in the 
section must not be read irrespective of the word “ obtaining ” which 
follows it in the section and which as I have already explained refers to 
the action of the person applying for a copy. Nor can the word “ obtain- 
ing ” be read as if it were “preparing,” “furnishing,” “supplying,” 
granting,” “ giving,” “ issuing,” or other similar words referring to the 
duties or action of the copying department of a Court to the total 
exclusion of such time as may be unavoidably requisite to the person 
obtaining” the copy of a decree. This being so, whilst I hold that 
carelessness or negligence in paying in the estimated copying charges 
should nob be considered as part of the “ time requisite,” I hold that 
where the delay in payment of such charges is due to causes beyond 
the control of the litigant, that is, unavoidable circumstances, the rule 
of what I may call “ requisiteness ” will be available to the applicant for 
J co Py* In saying this, I contemplate cases such as the closing of a Court 
1.478 J for holidays immediately after the estimate of copying costs is inti- 
mated and cases in which for unavoidable reasons such as the court-fees 
stamps not being procurable, or other similar circumstances beyond the 
control of the litigant, the copying charges could not be immediately paid. 
In Nobin Chunder Roy v. Brojendro Coomar Roy (1) Garth, C. J., and 
Macpherson, J., seem to have held that “ the matter must be determined 
by the practice in force in the Court concerned, as to what is requisite 
time for obtaining a oopy.” In Gunga Pass Dey v. Ramjoy Dey (2) Wilson 
and Beverley, JJ.. in expressing their views on this point said: — 

We are asked in second appeal to say that the District Judge is 
wrong in the interpretation he has pub on the words ‘the time requisite for 
obtaining a copy’ in s. 12 of the Limitation Act. We think that no hard 
and fast rule can be laid down to meet all cases that occur under that 
section. Ordinarily no doubt the application for copies of tbe judgment 
and decree should be accompanied with a sufficient number of sheets of 
stamped paper for the copies ; and parties should nob be allowed to extend 
the period prescribed for appeal by any unnecessary delay in putting in 
the requisite papers. But, on the other hand, it would be grossly unfair 
to disallow the application if the requisite papers were not. procurable, 
or if a mistake were made in calculating the number of sheets required. 
Laoh case, we think, must be decided on its owu merits.” 

In this view of the law I coucur, but subject to definite qualifications 
or rather explanations. Of course, no “ hard and fast rule” of universal 
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application can be laid down to meet the details of all cases, and “ each 
case must be deckled on its own merits,” as to its details. But it is possible 
to lay down as a general rule or principle of universal application, that 
“time requisite” as used in s. 12 of the limitation Act means only the 
interval between the time when the copy is applied for and the time 
when it is ready for delivery; that during that interval due diligence on the 
part of the litigant is required by the law, and that no delay, unless such as 
was caused by circumstances over which the litigant had no control and 
which he [5793 could not by due diligence have avoided, can form part of 
the time requisite for obtaining a copy, the question whether such circum- 
stances existed is a pure question of fact and not a matter of discretion such 
as is implied in the phrase sufficient cause ” as it occurs in s. 5 of the 
Limitation Act. The very word “ requisite,” as it occurs in s. 12, under- 
stood in its natural sense, means, as Webster explains it, “so needful that 
it cannot be dispensed with,” thus imnortmg that no discretionary power 
is intended to be conveyed by the section and that its operation is therefore 
radically different from the discretionary power contemplated by paragraph 


2 of s. 5. 

In the present case the application for copy of the decree was made 
on the 31st May, 1887, and the estimate was intimated the very next 
day, namely, the 1st of June, 1887. Why the defendants did not immedi- 
ately furnish the copying charges, and delayed payment till the 9th 
June, 1887, does not appear, nor does their application of the 27th August, 
1887,* contain any statement of any unavoidable cause for the delay, 
although the object of the application was to secure reconsideration of 
the Judge’s order of the 2nd August, 1887, whereby he directed that the 
appellants (defendants) were to be informed that their appeal was beyond 
time. Nor is any explanation for the delay now offered by the learned 
Pandit Ajudhia Nath who appears on their behalf in this Court, other 
than the circumstance that some of the defendants are minors and that 
the delay of eight days was not unreasonable. But it is not shown nor 
affirmod how this circumstance delayed the payment of copying cha rges 
immediately upon the intimation of the estimate on the 1st June, 1887, 
and I hold therefore that under the circumstances of this case, so far as 
they are apparent to us, the delay must naturally be attributed to 
carelessness or neglect in complying with the estimate, and that therefore 
tha period between the 1st and the 9th June, 1887, cannot in any sense be 
regarded as time requisite for obtaining a copy, and mast therefore not 

be excluded from the period of limitation. 

The effect of the views which I have expressed on both parts of 

the first question is to hold that the defendants’ appeal to the lower 

[480] appellate Court was beyond limitation when it was presented on the 

30th Wbat effect the minority of some of the defendants has upon the case 
ic the subiect of the second question as enunciated by me. And upon 
this point I am of opinion that the defendants- respondents have no case. 
Tt is true that some of them are minors, but they are duly represented by 
Guardians whose interests are the same as theirs, and the fact of minonty 
could not prevent the guardians from showing due diligence on behalf of 
the minors. It is noticeable that s 7 of the limitation Act, in extendmg 

the period of limitation on account of minority, refers only to suits ana 

applications and makes no mention of appeals, and its provisions are 

therefore unavailable to the minor defendants. 1 

Then as to the third question, namely, whether the defendants app 
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to the lower appellate Court presented a fit case for extending limitation 
under s. 5 of the Limitation Act, my answer, after what I have already 
said, must necessarily be in the negative, for no “sufficient cause ** within 
the meaning of that section has been shown, or even alleged. On the 
contrary, it appears from the facts already mentioned that the defendants 
obtained the copy of the decree on the 11th June, 1887, and they would 
be within time if they had shown ordinary diligence in filing their appeal 
to the lower appellate Court ; bub they did not do so till the 30th of June, 
1887, when the period of limitation had expired, even if all allowance of 
time were to be made in their favour according to the Circular Order of 
1882, to which reference has already been made. 

But then Pandit Ajudhia, Nath argues that the defendants were under 
a bona fide impression that tney would be entitled to the exclusion of the 
period during which the decree had remained unsigned ; that even if this 
impression be regarded as a mistake of law it cannot in view of the Full 
Bench ruling of the Calcutta High Court in Bani Madhab Mitter v. 
Matungini Dasi (1). which justifies the impression, be regarded as an 
unnatural, unreasonable or unexcusable mistake of law, and that it must 
therefore be taken into account [481] in applying the second paragraph of 
8. 5 of the Limitation Act to the circumstances of this case. As an 
authority for this argument the learned Pandit has relied udod another 
ruling of a Division Bench of the Calcutta High Court in Huro Chunder 
V. j Surnavioyi (2) where Mitter and Grant, JJ., concurred in saying: — 
It appears to us that the lower appellate Court in this case has rejected 
the appeal as filed out of time and refused to admit it under s. o, on the 
ground that a bona fide mistake made by the appellant in respect of the 
limit of time within which according bo law he is bound bo file his appeal is 
under no circumstances a valid ground for admitting an appeal under s. 5. 
We are of opinion that is not a correct view of the provisions of s. 5. It is 
for the Judge in each case do exercise his discretion, having regard to the 
particular facts established before him.” In the case before the learned 
Judges the filing of the appeal to the District Judge was delayed by reason 
of anjmpression that the appeal would lie to the High Court, and they held 
that such an impression, though erroneous in law. was a sufficient cause 
for extending che period of limitation under the latter part of s. 5 of the 
Limitation Act. 


Now I may say at once that this ruling is entirely in favour of the 
learned Pandit’s contention, hut with due respect for it 1 am wholly unable 
to follow it. I had to consider a similar question in Jaylal v. Barnarain 
Singh (3) where the contention for the appellant was that there had been 
a bona fide mistake of law as to jurisdiction, and the aid ot s. b of the 
Limitation Act was invoked by asking the Court to resort to the analogy 
of the rule contained in s. 14 of the Limitation Act. In dealing with 
this contention I pointed out that s. 14 of the Limitation Act applied only 
to suits and applications and had no concern with appeals, and that to 
apply it to appeals would be to regard the latter part of s. o, to that 
extent, as surplusage. I did not rule that the analogy of s. 14 might not 
in some oases be available to the appellant in claiming extension of 
limitation by sbowiug Lbat he had “ sullioiout cause ” for delaying the 
appeal, but I distinctly poiu^.od out that suon sutli* [482] cient causa 
could not include bare mistakes of law, however easily they may havo 
been induced. The same question was more fuliv considered by me 
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in Ramjiwan Mai v. Chand Mai (1) where, as to the question of bona f ides 
of erroneous impressions of law, I said: — “I am of opinion that, so 
far as this contention concerns mistakes of law, the authority of the 
maxim iqnorantia legis neminem execusat. has been so formally settled 
both in England and India that it would b3 the shaking of established 
authority to maintain that ignorance of law or mistakes of law are reasons 
for the excuse, and as such, furnish elements for extending the period 
of limitation which the statute-law has provided. In my opinion s. 14 
of the Limitation Act itself does not contemplate cases where ques- 
tions of want of jurisdiction arise from simple ignorance of the law, the 
facts being fully apparent and clear, but is limited to cases where from 
bona fide mistakes of fact the suitor has been misled into litigating in a 
wrong Court. The phrase “ other cause of a like nature ” which occurs 
in the section is rather vague, but it cannot be held to undo the effect of 
the constitutional obligation which the law imposes upon every citizen to 
know the law of the land in which he lives.” The law jealously guards its 
behests and will not tolerate their infraction. Speaking with strict 
accuracy, there can be no such thing as a bona fide mistake of law, for 
good faith implies due care and caution. It is true that lex non cog it ad 
impossibilia, but knowledge of law is not an impossiblity, but a duty im- 
posed upon every human being who lives under the protection of law. To 
use the words of West, J., in Sitaram Paraji v. Nimba (2) “ mere ignorance 
of the law cannot be recognized as a sufficient reason for delay under s. 5 
of the Act, for that would be a premium on ignorance.” (3). 

It now remains for me to consider the last part of the learned Pandit’s 
argument on the point which forms the subject of the fourth question as 
enunciated by me, namely, whether the fact that the lower appellate Court 
admitted the defendant’s appeal and heard [483] and determined it, 
precludes us from interfering at this stage with the admission of the appeal 
in that Court. The learned Pandit relies upon a Single Bench ruling of 
Sir Louis Jackson, J., in Raj Coomar Roy v. Shaikh Mahomed Wais (4), 
where he laid down that '* it was entirely in the discretion of the Judge 
to consider whether sufficient cause had or had not been shown for not 
presenting the appeal within proper time, and that this Court has no 
authority to interfere with the exercise of this discretion.” I respectfully 
think that this somewhat unqualified repudiation of the jurisdiction of the 
High Court in respect of the exercise of discretionary powers bv the lower 
Courts is scarcely justified by any authority or general principle of law, 
and in matters of limitation it is certainly inconsistent with the language 
and spirit of s. 4 of the Limitation Act which, as Sir Richard Garth, C. 
J., pointed out in Ramey v. Broughton (5) irrespective of the pleadings 
of' the parties, casts upon the Judge the duty of determining whether the 
appeal is within limitation so as to be heard by him. This being so, it 
seems to me to follow that it is the duty of the second appellate Court 
to see whether the duty thus cast upon the Judge of the lower appellate 
Court has been properly discharged by him, and to interfere, if by a wrong, 

improper and judicially unsound exercise of discretion under s. 5 of the 

Act, he has admitted an appeal which was barred by limitation. To hold 
otherwise would be to confer an amount of finality and conclusiveness 
upon the adjudications of District Judges in this respect which the law 
could never have intended, for the logical result of such a view would be 


(1) 10 A. 587. 

(4) 7 W.R. 337. 


(2) 12 B. 320. (3/ See Krishna v. Chathappan, 13 M. 269. 

(5) 10 C. 652. 
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to paralyze the hands of this Court, even in a case where the lower appel~ 
late Court by a grossly improper and unsound exercise of discretion 
under s. 5 of the Act had admitted, and beard, and determined an appeal 
which had for a century or more been barred by limitation. What would 
under such circumstances become of the laws of limitation which have 
justly been denominated as “statutes of repose ?” I cannot but bold that 
the imperative requirements of s. 4 of the Limitation Act nob only justify 
us, bub require us, as a Court of second anpeal. to satisfy ourselves whether 
the appellate Court has properly applied [484] the provisions of s. 5 of 
that enactment, and, if the discretion has been wrongly exercised, to undo 
its effects by interference in second appeal. 

In opposition to this view, however, the ruling of the learned Chief 
Justice and our late colleague Mr. Justice Oldfield in Fatima Begam v. 
■Hansi (1) has been cited and reliecl upon. That was a case of a somewhat 
peculiar character, and the appeal was presented to the District Judge long 
after the period of limitation, but was admitted by him in consideration of 
the especial circumstances of that case, by exercising discretionary power 
to extend limitation under s. 5 of the Limitation Act. In second appeal 
the matter was brought to the notice of this Court, and whilst Mr. Justice 
Oldfield considered the circumstances of that case as constituting sufficient 
cause to justify the District Judge in admitting the appeal under s. 5, the 
learned Chief Justice expressed himself in very guarded language, which I 
wish to quote here, as the ruling has been the maiu reason why this case 
has been referred to the Full Bench. The learned Chief Justice, after 
stating the facts and dates of the case went on to say (at p. 246) : — 

I may at once say that if I had been sitting as the Judge of 
Allahabad, I would not have held that the defendant had shown ‘ sufficient 
cause’ within the meaning of s. 5 of the Limitation Act. The Judge of 
Allahabad, to whom the application to admit the appeal was made, 
exercised his discretion and admitted it. In my opinion we ought not to 
interfere, unless when the Judge has clearly acted on insufficient grounds 
or has improperly exercised his discretion. We ought not to interfere with 
the discretion of the Judge when he has applied his mind to the subject- 
matter before him. However, as I have said before, under these circum- 
stances I would not have admitted the appeal, but I do not see my way 
to hold that the Judge has so improperly exercised his discretion as to 
say that the appeal ought not bo have been admitted.” 

Now in this passage it is important to notice that the learned 
Chief Justice did not repudiate the jurisdiction of the second appel- 
[ 485 ] late Court in matters of discretionary admission of appeal by the 
lower appellate Court ; this point distinguishes the case in principle from 
Sir Louis Jackson’s ruling iu the Calcutta case. Again, the learned Chief 
Jusbioe expressed his opinion that if be were presiding in the lower 
appellate Court he would not have admitted the appeal, but be refrained 
from interference, because, although not fully agreed with Mr. Justice 
Oldfield’s view as to the sufficiency of the cause for dela> . ho was not 
prepared to go the length of holding that the exercise of discretion by the 
District Judge was absolutely improper so as to require interference in 
appeal. This, then, is the exact scope of the rule laid down by the learned 
Chief Justice in that case ; it does uot repudiate the jurisdiction of the 
second appellate Court to interfere, hut points out that, when discretion 
has been actually exercised, it must not. upon light grounds and m the 
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absence of strong reasons, be disturbed in appeal. In the principle thus 
expressed I fully concur, because, in matters of this kind, as indeed in 
matters of conclusions on the weight of evidence, the appellate Court 
should always act cautiously and not disturb findings of the lower Court, 
unless it is absolutely satisfied that the conclusions at which the lower 

Court arrived were erroneous. ^ . 

But whilst I thus express my concurrence in matters of principle 

expressed by the learned Chief Justice, in that case, I respectfully confess 
that if I were a member of the Bench which heard it, I should have, 
judging from tbo facts as stated in the report, dissented from Mr. Justice 
Oldfield’s view as to the sufficiency of the cause for delay, and, agreeing 
with the learned Chief Justice, in so far as he regarded the circumstances 
as insufficient cause, should have disagreed with him in the view that 
the case did not call for interference. According to my view of that case, 
I should have held that the District Judge had exercised an improper 
discretion in admitting the appeal after limitation, and I should by my 
decree, have undone the effects of such wrong admission of the appeal. 
And for the reasons which I have stated, I would do the same here by 
setting aside the District Judge's order of the 27th August 1887, whereby 
he admitted the appeal, and by declaring [486] that he should have dis- 
missed it with such effect as such dismissal may have upon the rights of 
the parties; for I observe that the District Judge had also certain 
cross-objections by the plaintiff under s. o6l of the Civil Procedure Code 

e ° r with this answer I would return the case to the Division Bench which 

has referred it to fch© Full B0nch« # . # 

EDGE, C. J. — I have had an opportunity of reading the judgment of 

mv brother Mahmood in this reference, and with that judgment, subject 
to' What I am about to say, I agree. The difference, if there is any between 
us, I doubt if there is any, arises on the construction of s. 12 of the M an 
Limitation Act. So far as I can see. the only section in the Indian 
Limitation Act, 1877, which enables a Court to admit an appeal or an 
application which is oresented beyond the period of limitation prescribed 
hv that Act is s 5 So far as I can see, there is not any other section in 
t’he Indian Limitation Act, 1877, which enables a Court to » admit _a suit 
or an application, other than an application for a review - of judgment: 
which is presented after the period prescribed by that Act for the inst t 
a Ruifc or the presentation of aB application. 

Ss 6 and 10 exclude certain cases from the period ot limitation 

prescribed by the Act 16 17 _ 18> 19 , 20, 21, 22, 23. 24, and 25 

merefv enact how the 'prescribed periods of limitation are to be computed 
meiely e - made in such computations. In making 

and what a owance mav have to ascertain certain facts, but those 

such com Potions * Court «££»»• not aDpear to m e to give a 

» -S23S ol or admission ol . «*. 

“ ,,P “ 1 o"nC'i°»S;..io how, under s. 12 of too Indian Limtotion Ao> 

1 077 fchotime requisite for obtaining a decree must be computed a 

11 * if anv can be made in computing that time, and to test 

allowances, if a >• . compu ting the time to bo allowed unaer s. 12 

proposition that a Court mcomp^ ^ ^ ^ deor00 or a judgment has a 

for tli 0 obtaunng - [487] the case of a person entitled 

und C :f Z 1 Ood e e of cwli Procedure tAppeal. who, being unable to pay 
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the fee for the petition of appeal, presents an application for leave to appeal 
as a pauper. I take such a case, for as I shall presently show, if any 
allowance is to bo made to such a person in respect of delay in obtaining 
a copy of a decree or a judgment., it must be made under s. 12 and cannot 
be made under s. 5 of the Act. 

A litigant cannot appeal as a pauper unless his application for leave 
to appeal as a pauper be allowed under s. 592 of the Code of the Civil 
Procedure. Art. 170 of the second schedule of the ladiao Limitation 
Act, 1877, provides that an application for leave to appeal as a pauper 
must be made within 30 days from the date of the decree appealed against. 
The periods of limitation for appeals are specified in the second division 
and those applications in the third division of the second schedule of that 
Act. S. 12 of the Indian Limitation Act, 1877, expressly applies not only 
to appeals but to applications for leave to appeal as a pauper. 

I consequently conclude that the legislature in framing and passing 
the Indian Limitation Act, 1877, did not confound appeals with applica- 
cations for leave to appeal as a pauper, and did nob overlook the distinction 
between an appeal and an application for leave to appeal as a pauper, a 
distinction which is kept clearly in view in the Code of Civil Procedure. 

By s. 541 of the Code of Civil Procedure, so far as appeals from 
original decrees are concerned, by that section as made applicable by 
s.587, so far as appeals from appellate decrees are concerned, and by s. 541 
as made applicable by s. 590, so far as appeals from orders under the Code 
of Civil Procedure are concerned, appeals from original decrees from 
appellate decrees and from such orders under the Code of Civil Procedure 
as are appealable must be made in the form of a memorandum in writing 
presented by the appellant. That “ memorandum in writing ” is in 
pauper cases “ the memorandum of appeal ” referred to in s. 592 of the 
Code by which the application for leave to appeal as a pauper must be 
accompanied. 

[488] As I have pointed out, the Legislature in the Code of Civil 
Procedure and also in s. 12 of the Indian Limitation Act, 1877, and in 
the second schedule to that Act, observed a distinction between an appeal 
and an application for leave to appeal as a pauper, and did uot confuse the 
one with the other. 

The first paragraph of s. 5 of the Indian Limitation Act, 1877, 
applies to all suits, appeals, and applications for which a period of limita- 
tion is by that Act prescribed, including applications for leave to appeal 
as a pauper. The second paragraph of that section applies only to appeals 
and to applications for review of judgment, and does not apply to suits, 
or to applications other than applications for review of judgment ; it con- 
sequently, as has been held, does not apply to application for leave to 
appeal as a pauper. Having regard to the principles of construction and 
to the distinction elsewhere observed by the Legislature between appeals 
and applications for leave to appeal as a pauper, it could not be held that 
the Legislature intended the second paragraph of s. 5 of the Indiau Limi- 
tation Act to apply to applications for leave to appeal as a pauper, or that 
an application by a pauper for leave to appeal as a pauper, and. on allow- 
ance of his application, his pauper appeal, should he treated as one and 
the same thing. 

By s. 592 of the Code of Civil Proeed are a person may l>e allowed 
to appeal as a pauper, subject to the rules contained in Chapters XXVI, 
X.LI, XL1I, and XL111 of that Code, in so far as those lules are applicable. 
.A perusal of that section and ss. 541. 587 aDd 590 show that the memo- 
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randum of appeal in pauper cases must be accompanied by a copy of the 
decree or order appealed against and of the judgment on which it is 
founded. It is thus necessary that an application for leave to appeal as a 
pauper must not only be presented within 30 davs from the date of the 
decree appealed against, but must be accompanied by the memorandum of 
appeal, a copy of the decree or order appealed against, and a copy of the 
judgment upon which the decree or order is founded. An order allowing a 
person to appeal as a pauper is an order admitting his appeal as a pauper. 
As there can be no appeal by a pauper as such [489] unless an order 
allowing him to appeal as a pauper has been made, I conclude that 
the second paragraph of s. 5 of the Indian Limitation Act, 1877, not 
only does not apply to applications for leave to appeal as a pauper, 
but is inapplicable to an appeal by a pauper as such, and that the Legisla- 
ture did not intend that want of pecuniary means to present an application 
for leave to appeal as a pauper within the specified time should, so far as 
such an application or an appeal by a pauper is concerned, extend the 
time within which such an application should be made, or should be 
treated as “sufficient cause” for the non-presentation of an appeal by 
a pauper as such within the period of limitation prescribed. In other 
words the effect of ss. 4 and 5 of the Indian Limitation Act, 1877, is, in 
my opinion, to deprive a litigant who desires to appeal as a pauper of 
all right to appeal as a pauper if he has not within the prescribed period 
of 30 days, computed as provided by the Act, presented his application for 
leave to appeal as a pauper, and this, no matter what the cause may 
have been which prevented him from presenting his application within 
the 30 days so computed. The next question is how, in the case of a 
person desiring to appeal as a pauper, are the 30 days to be computed so 
far as s. 12 of the Indian Limitation Act, 1877, is concerned. Under 
that section the day from which the period of 30 days is to be reckoned 
and “ the time requisite for obtaining ” a copy of the decree appealed 
against and a copy of the judgment on which it is founded, are to be 
excluded from the computation of the period of limitation. As I have 
shown, a copy of the decree appealed against and a copy of the judgment 
upon which it is founded must accompany an application for leave to 
appeal as a pauper. In ascertaining the time which was requisite for 
obtaining a copy of such decree and a copy of such judgment m the case 
of an application for leave to appeal as a pauper, can any allowance be 
made for delay caused by the inability, on receipt of the estimate, of the 
pauper, by reason of his want of money, to pay for such copies ? 

If such an allowance is to be made in the computation of time, in 
resnect of what period is it to be made? Is the period of limitation 
within which an application for leave to appeal as a pauper may be 
made to be extended until he is in a position to pay for the copies 
r490 1 of the decree and the judgment? He might not be in a position 
to do%o for five, ten, or twenty years. To make such an allowance in the 
pnmnutation of time would be to extend the period of limitation. Such 
could not have been the intention of the Legislature, although the poverty 
of the pauper and his consequent inability to pay the charges for the copies 
and to obtain them, might be owing to excusable and unavoidable circum- 
stances in his case. The case which I have put might be a hard one upon 

the pauper, but it would be equally hard upon his opponent who had 

i f uj s decree, if he were to be left in uncertainty as to bis rights 

and liabilities until such time as the pauper might be in a position to obtain 

leave to appeal as a pauper. 
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To take another illustration, from the ease of a pauper. 

In computing the time requisite for obtaining copies of the decree 
and the judgment, could a Court make allowance for a delay by a pauper 
in obtaining such copies resulting from an unavoidable accident to the 
pauper? If it could, why should the Court not also make allowance in 
such computation for the delay resulting from the unavoidable circum- 
stance of the pauper being boo poor to pay for such copies ? If the Court 
oould not do so in the one case, I can see no principle upon which it 
could do so in the other. It appears to me that the Indian Limitation 
Act, 1877, so far as pecuniary means are concerned, contemplates two 
classes of litigants, and two classes only, namely, those who are paupers, 
and those who are not, and that, so far as s. 12 of that Act is concerned, 
we must apply the same principles of construction to that section in the 
case of a litigant who is not a pauper as in the case of a litigant who is a 
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pauper. 

In my opinion a Court in computing under s. 12 of the Indian 
Limitation Act, 1877, the time requisite for obtaining a copy of a decree 
or of a judgment has no discretion, and is confined to ascertaining for the 
purposes of such computation the time occupied by the office in preparing 
the estimate, and, after payment of the amount of the estimate has been 
made, the time occupied by the office in preparing the copy or copies 
ready to be delivered to the party who [491] has applied for them. If a 
decree had not been drawn up and signed at the time when an application 
for a copy of it was made, and the making of the copy was thereby delay- 
ed, such period of delay must be allowed for in computing the time which 
was requisite for obtaining the copy. Copies of decrees and judgments 
are not made for the use of parties until the estimated charges for making 
them have been paid. Sometimes delay might be caused in the receipt 
by the office of the estimated charges owing to the stamps not being pro- 
curable, or to the office not being open bo receive payment of those charges 
when the estimate should have been complied with. Such period of delay, 
and periods of delay arising from similar causes beyond the control of the 
applicant, and not being the result of any action or want of action on his 
* part, should, Ibhink, be allowed in making the computation. Sometimes, 
owing to pressure of work in the copying department, a copy of a decree or 
judgment cannot be made for some days after the charges for making the 
copy have been paid. The period of such delay would also be allowed for in 
computing the time which was requisite for obtaining the copy. If the 
party applying for a copy of a decree or judgment failed to^ inform himself 
of the time when such copy would bo ready and thereby did not obtain^ it 
when it was ready to be delivered to him, it appears to me that the period 
of suoh delay could not allowed in computing the time which was requisite 

for obtaining the copy. 

A question as to whether an appellant or an applicant for review of 
judgment had *' sufficient cause ” within the meaning of the second para- 
graph of s. 5 of the Indian Limitation Act, 1877, does not arise until the 

computation of time has been made. 

There may bo many a cause for delay in obtaining a copy of a decree 
or judgment, which, although it could not he considered in the making of 
the computation to be made under s. 12, might he a sufficient cause within 
the meaning of the second paragraph of s. 5 for the appellant or the appli- 
cant for a i*eviow of judgment not having presented his appeal or his ap- 
plication withiu the period prescribed. In my opinion, negligence, careless- 
ness, or want of means at the time on the part of the applicant would not bo 



VI— 138 


12 All. 492 


INDIAN DECISIONS, NEW SERIES 


CYol. 


1890 

June 14. 

Full 

Bench. 

12 A. 461 
(F.B.) = 
10 A.W.N. 
(1890) 149. 


suffi-[492] cient cause, within the meaning of s. 5. A litigant who applies 
fora copy without taking the precaution to have in his pocket sufficient 
money to pay the charges for the copy, or who delays so long in making 
his application for the copy, or in paying the estimated charges for it, as 
to leave him insufficient time to present his appeal or application for review 
of judgment within the period prescribed, cannot on such grounds in my 
opinion be held to have had sufficient cause for not presenting his appeal 
or application within such period. 

It is for the appellant or the applicant for a review of judgment 
whose appeal or application has not been presented within the period 
prescribed, to satisfy the Judge of the Court that he had sufficient causa 
for not presenting the appeal or making the application within such period. 
In this case that has not been done. 


As to the case of Fatima Begam v. Hansi (1) I need only say that I 
am now, and have long been satisfied, that, on the facts of that case 
Mr. Justice Oldfield and I ought to have given effect to the objection that 
the appeal, when it was admitted by the District Judge of Allahabad, 
was improperly admitted, no sufficient cause having been made out for 
the delay. 

I concur in the order proposed by my brother Mahmood. 

Brodhurst, J. — The facts of this case have been most fully stated 
by my brother Mahmood, and to repeat them would be useless. 

I concur in the exposition of the law by the learned Chief Justice, 
and in the order proposed by my brother Mahmood. 

YOUNG, J. — In this case, when the arguments on each side had 
been fully heard before the Chief Justice and myself, the appellant’s 
counsel raised a new point not taken in the pleas of appeal to this Court, 
viz., that the lower appellate Court had improperly admitted the present 
respondent’s appeal inasmuch as the said appeal to the lower appellate 
Court was barred by limitation. An inspection of the file below showed 
that the lower appellate Court, having been apprised by the officer of 
the Court that the said appeal ought not [493j to have been admitted, 
as it was one day beyond time, at first ordered that the appellant * 
before it be informed that his appeal was struck off as being time-barred, 
but subsequently decided the appeal on the merits and gave respondent 
a decree in his favour. 

The objection now raised ought to have been stated in the memo of 
appeal to this Court. As the point however is one of limitation and 
involves some questions of much importance, it was deemed proper that 
it should be referred to a Full Bench, and this the more, as conflicting 
rulings exist in regard to some of the matters herein involved. 

I do not think it necessary to recapitulate the facts of this case in 
detail, and it is sufficient for me here to say that I fully concur in the 
ruling in Parbati v. Bhola (2) that the words “ time requisite for obtaining 
a copy ” in s. 12 of Act XV of 1877, only refer to the time occupied by 
the Court or its officer in furnishing the copy, and has no reference to any 
time required by the applicant owing to his own apathy or ignorance. 

Thus the non-signature of the decree by the Judge would be no cause 
for indulgence to the applicant for copy, unless the latter had applied 
prior to signature of the decree, and had been delayed by the fact of non- 
signature. 


(1) 9 A. 244. 


(2) 12 A. 79. 
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So again if an applicant, after being informed of the probable cost of 
the copy, takes time to go and procure his money, he would not be 
entitled to any deduction of time on that account. So again, if, after 
receiving intimation that the copy is ready, or is to be ready on a certain 
date, the applicant delays to take it on such date, he would not be 
entitled to any deduction for such days, seeing that such time cannot 
properly be called “time requisite,” as it would not have been needed but 
for the applicant’s own laches. 

I am also of opinion that any indulgence by way of extension of the 
period of limitation can only be granted, not under s. 12, but under s. 5 of 
the Limitation Act, and subject to the provisions of that section, that is, 
“ when the appellant or applicant satisfies [494] the Court that he had 
sufficient cause for not applying within the prescribed period of limitation.” 

There has behn no attempt so to satisfy the Court here, as far as I 
am aware. 

For these reasons, I consider the objection valid, and I concur in the 
order proposed by my brother Mahmood. 

On the case being brought up before the Division Bench, the 
following order was passed on the 14th June 1890, by Edge, C. J. and 
Young, J. 


1890 

Junes 14. 

Fuiiii 

Bench. 

12 A. 461 
(F.B.) = 
10 A.W.N. 
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JUDGMENT OF THE DIVISION BENCH. 

“ Having regard to tbe opinion of the Full Bench expressed in the 
reference in the case, we allow this appeal with costs, dismiss with costs 
the appeal and objection filed in the lower appellate Court, and restore 
the decree of the first Court.” Appeal allowed . 


12 A. 494 (F.B.) = 10 A.W.N. .(1890) 179. 

FULL BENCH. 

Before Sir John Edge , Kt Chief Justice , Mr. Justice Straight , 

Mr, Justice Tyrrell , Mr. Justice Brodhurst and Mr. Justice Mahmood. 


ATA-UIjIjAH AND ANOTHER ( Plaintiffs ) V. AziM-ULLAH AND 
ANOTHER ( Defendants ). [5th November, 1889.] 

Muhammadan Law — Mosque not capable of dedication or exclusive appropriation to par- 
ticular sect — Muhammadans — Muhammadi or W ahabi seet Disturbing a teligious 
assembly — Right to say " Amin” loudly during worship. 

According to the Muhammadan Law, a mosque caunot be dedicated or appro- 
* priated exclusively to any particular school or sect of Sunni Muhammadans. It 
is a place where all Muhammadans are entitled to go and perform their devotions 
as of right, according to their conscience. No one sect or portion of the Muham- 
madan community can restrain any other from the exercise of this right. 

Members of the Muhammadi or Wahabi sect are Muhammadans, and as such 
entitled to perform their devotions in a mosque, though they may differ from 
the majority of Suuni Muhammadans on particular points. 

But any Muhammadan would commit a criminal offence who, not in the 
bona fide performance of his duties, but mala fide, for the purpose of disturbing 
others engaged in their devotions, made any demonstration, oral or otherwise, in 
a mosque, and disturbance was the result. 

So held by the Pull Beueh. Queen-Empress v. JRamtan (1) referred to. 

P«r Mahmood, J. — Accordion to the Muhammadan ecclesiastical law, the 
word M Amin** must be said and should be pronouuoed at tbe end of the prayer 
ending with [495] Sura-i Fateha ; but there is no authority for ho lding that it 

(1> 7 A. 461. 
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should be pronounced in aloud or iu a low tone of voice ; and (provided no dis- 
turbance of the public peace is caused) a Muhammadan pronouncing the word 
loudly, in the honest exercise of conscience, commits no offence or civil wrong. 

[ReLon, 35 C. 294= 12 C. W.N. 289 = 7 O.L.J. 433 = 3 M.L.T. 191; R., 18 O. 448 (P.C.) 
= 18 I. A. 59; 35 M. 681 (683); 1 C.W.N. 76 ; 18 Ind. Cas. 195 (196) ; 15 P.R. 
(1902) Cr. = 104 P.L.R. 1902.] 


The plaintiffs in this case sued for a declaration that a certain mosque 
situate in Jalalipura, Benares, was a place of public worship in which they, 
as Muhammadans, were entitled to pray and perform other religious devo- 
tions. It appeared that there had, for a considerable period, been differ- 
ences of opinion between the plaintiffs and the defendants in connection 
with the conduct of worship at the mosque. The plaintiffs described them- 
selves as “ Muhammadis,” and the name applied to them (though they 
objected to it) by their opponents, was “ Wahabis.” The defendants 
belonged to the Hanafi sect of Muhammadans. The differences between 
the parties led to proceedings being taken in the Court of the District 
Magistrate of Benares, who, by an order dated the 15th December, 1884, 
found that the Hanafi party, to which the defendants belonged, were in 
possession of the mosque, and directed that they should be entitled to 
retain such possession until a competent Court^ should otherwise deter- 
mine. This order was passed under Chapter Xll of the Criminal Proce- 
dure Code, and the present suit was instituted for the purpose of setting 


it aside. , , . 

The suit was resisted principally on the ground that tbe mosque was 

built by the Hanafi sect of Muhammadans, and used by them ever since 

as their place of worship ; that the plaintiffs were not members of that 

sect, and were not orthodox Muhammadans at all, and had consequently 

no right to use the mosque as a place of worship. The chief differences or 

opinion between the Muhammadi or Wahabi sect, to which the plaintiffs 

belonged, and the Hanafi persuasion, of which the defendants were 

members, appeared to be the following. According to the lower appellate 

Court, “ the Muhammadis do not look upon Ijmaa , or the consensus ot 

opinion of what we may call the fathers of the Church, or Ktyas, analogical 

deductions by certain expounders of the law, as of obligatory au y. 

while, on the other hand, the Hanafis consider the J 

Kiyas as bevond cuestion or dispute.” Again, “ the [496] Muhammad s 
reject the principle of taklid, i.e. t refuse to addict themselves to the doct 
rines of any of the four Imam Mujtahids, while the Hanafis follow Abu 

,J hi, “o' 

*■» tro ™ “?ii. w JTh.r,‘ b p ;:r.™5 

time'vibea bending or, as it termed, making the Rafaulvadatn , . tb® 

Uiiuo “ Amin ” in a low voice, and did not raise their 

hanTs in P bendinR The nature of the controversy to which this difference 
hands in benaing. between the Muhammadis and their opponents 

°s discussed at length in the judgment of Mahmood. J., in Queen-Empress 

v. ^-“"[^isauo frame d hy the Court of first instance (Subordinate 
Judge of Cares) was Are the Hanafi Sunnis alone entitled to read 

the ^ namaz or offer prayers ? Can such restrictions he imposed ? Upon 
this issue, the Subordinate Judge observed 


(1) 7 A. 461. 
1060 





ATA-UIiLAH V. AZIM-UIiLAH 


12 All. 498 


“As to the question of the plaintiffs’ right to offer prayers and per- 
form religious duties in the mosque, I think the claim cannot be based, as 
the plaintiffs seem to think from the wording of their plaint, on the 
ground either of contribution to the building, or of prescription. But they 
have taken also a higher ground and that ground is, I think, incontroverti- 
ble. They belong undoubtedly to the orthodox class of Muhammadans, and 
as such, they have a right, as much as the defendants, to use the mosque 
for public worship and for other religious purposes for which a mosque can 
be used. The defendants have no right to close its door against every 
other class except their own, the Idaoafis. It is immaterial whether the 
plaintiffs have seceded from the sect of Hanafis or they have been from 
the first Muhammad is, Ahl Sadis , Mohdassins. or if as the defendants 
prefer to call them, Wahabis. Call them by whatever name you please, 
they are and must he regarded as Sunni Muhammadans, and whether 
they are seceders from the Hanafis or not. £497] their true ortho- 
doxy, or the fact of their being Sunnis or chose who maintain 
the most obvious interpretation of the Kuran and the obligatory force 
of the traditions in opposition to the innovations of the sectaries, cannot 
for a moment be doubted. The only differences of opinion which exist 
between the plaintiffs as Muhammadis, and the defendants^ as Hanafis 
are, that in prayers the former pronounce the word Amin aloud, and 
raise their hands every time before they bend or make what is called the 
Rafaulyadain , and the latter pronounce ‘ imw ’ in alow voice, and do 
not raise their hands in bending. These are pure matters of detail^ as 
to the minor points of ritual, and make no difference in principle 
involving the very essence of their religious beliefs. As shown by 
Mr. Justice Mabmood in his learned exposition of the Muhammadan Law, 
reported in I. L. R. f 7 All., 465-467, three out of four schools founded 
by the four orthodox Imams, viz Shafai, Malik and Hanbal, evolve 
the doctrine of pronouncing Amin aloud from the same^ tradi- 
tions from which the fourth or that founded by Abu Hauati draw 
that the word should be pronounced in a low voice. One of the highest 
authorities of the Hanafi School, to .which the defendants belong, is the 
Durri Mukhtar “ in which the strongest text is to be found against saying 
4 Amin ’ aloud ; but the text itself falls far short of substantiating any rule 
of the ecclesiastical law by which alone the defendants can claim the 
exclusion of the plaintiffs on the ground of apostacy or breach of the 
essential principles of religion. ” The rule is as follows : It isin accord 

with the practice of the Prophet to say ’ in a low voice, but the 

departure from such practice does not necessitate invalidity (of the prayer), 
nor a mistake, but it is only a detriment.’ As very justly lemaiked by 
Mr. Justice Mabmood, “ Even this passage only relates to the efficacy or 
validity of the prayor of the person who says aloud or in a low tone. 

There is absolutelv no authority in the liana tia School of Muhammadan 
Ecclesiastical Law which goes to maintain the proposition that if any 
Person iu the congregation says the word Amin aloud at the end of the 
* Sura-i-Fateha, * the utterance of the word causes the smallest injury , in 
the religious sense, to the prayers oi another person in the congregation, 
who, £498] according to bis tenets, does not say that \n ord aloud It is a 
matter of notoriety that, in ill the Muhammadan count iio, like Turkey. 
Egypt and Arabia itself, lluuatis and Snatias go to the ^huu> mosque and 
form members ot the same congregation, and wiiiLt the Hanafis say the 
word * .firttw * in u low voice, the S ha lias pronounce it aloud. In tfiis case, 
there ia evidence to prove, auct it has not beeu rebutted, and 1 believe 
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cannot be rebutted, that the same practice was followed in this very 
Musjid till a quarrel ensued between the parties about some family 
matter or matters connected with their brotherhood. 

Then again as to the Rafaulyadain, or the raising of hands, it 
appears to me to be expressly (to quote again from the words of Mr. Justice 
Mahmood) sanctioned by “ the celebrated collections of traditions 
( Shia ) of Bukhari and Muslim, both equally acknowledged as accurate 
traditionists by all the Schools of Sunni Muhammadans,” Vide Sahil-ul 
Bukhari, page 102, and Sahi Muslim, page 168. 

“ I conclude with another quotation from the decision of Mr. Justice 
Mahmood. * “ A mosque once so consecrated ( i . e., by public worship) 
cannot in any case revert to the founder, and every Muhammadan has a 
legal right to enter it, and perform devotions according to his own tenets, 
so long as the form of worship is in accord with the recognized rules of 
Muhammadan Ecclesiastical law.” Nothing has been shown on the part 
of those who resist the legal claim of the plaintiffs, that the form of 
worship adopted by the plaintiffs is contrary to or inconsistent with the 
recognized rules of the orthodox Sunnis. I therefore decree that the 
mosque is a public place of worship, and open to all Sunnis, and that the 
plaintiffs have full liberty to exercise their religious rites and offer prayers 
in the mosque. Costs in full.” 

The defendants appealed from this decision to the District Judge of 
Benares. The Judge came to the conclusion that the mosque was originally 
intended for and had been long used as a “ place for Hanafi worship,” and 
held that it was “ most undesirable that Muhammadis should be held 
entitled to enter into a congregation [499] of Hanafis in a mosque construct- 
ed for public worship according to the Hanafi ritual and long used for such 
worship, unless they choose to conform so far to Hanafi feelings as to make 
their presence tolerable. If a minority has rights, so has a majority, and 
the Hanafis' ideas of religious liberty may well be hurt if they cannot say 
their prayers in their mosque as they have been accustomed and desire to 
say them, without the risk of annoyance or disturbance.” 

The Judge proceeded to discuss the following questions as “ the main 
issues to be considered”: — 

“ 1. Do the Muhammadis or Wahabis belong to any of the four 
principal divisions of Sunnis ? Are they Sunnis at all ? 

“ 2. Do they so far differ from the Hanafis in religious opinions and 
observances that the Court should hold them not entitled to what they 

claim in connection with the mosque concerned ? 

Upon the first of these issues, the Judge held that the plaintiffs did 
not follow anv of the four Imams, but that there were apparently classes 
of Sunnis outside the followers of the four Imams, and that the plaintiffs 
were Sunnis of this kind. Upon the second issue, the Judge referred to 
the differences of opinion already mentioned, and drew from them the 
inference that “ the Muhammadis regard as of no intrinsic value what the 
Hanafis regard as of supreme authority j and he decided this issue in the 
affirmative He described the Muhammadi or Wahabi sect as seceders 
from the orthodox body of Sunnis, and concluded that the plaintiffs 
“ should not bo regarded as comuetent to use the mosque as of right 
against the wishes of the defendants and the Hanafi party they represent.” 

He accordingly decreed the appeal and dismissed the suit. 

The plaintiffs appealed to the High Court, the principal grounds of 
appeal being as follows : 
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1. Tho theory that the “ mosque was constructed for public 
worship according to the Hanafi ritual " is opposed to the Ecclesiastical 
law of the Muhammadan community. 

[500] 2. The plaintiffs-appallants have the right to use the mosque 

as a place for worship, whether or not they acknowledge the spiritual 
authority of the four principal disciples of their prophet. 

3. A man does not cease to be a Muhammadan by reason of his 
refusal to recognize the spiritual authority of the four Imams. 

4. The lower appellate Court records a distinct finding that the 
plaintiffs-appallants are Sunnis, and yet the Court refuses to recognize 
their right to go to the mosque for the purpose of performing worship in 
the form binding upon the Conscience of the Sunnis. 

5. The observances of saying the word Amin aloud and raising the 
hands in prayer are not ceremonies exclusively in fashion among the 
Muhammadans of the class to which the plaintiffs-appellants belong, and 
they cannot, therefore, be regarde i as out of place and improper in any 
place of Muhammadan worshiD. 

6. The Muhammadan Ecclesiastical law recognises no such division 
of the Muhammadan Church as is referred to by the lower appellate 
Court, and the defendants-respoudents themselves repudiate the idea of 
such a division. 

7. The defendants-respondents admit that the mosque in question 
was never designed to be exclusively used for the worship of the 
Hanafis. ” 

The appeal was referred to the Full Bench for disposal. 

Mr. Amiruddin for the appellants. 

The Hon Pandit Ajudhia Nath , Pandit Sunder Lai and Munshi Ram 
Prasa.d for the respondents. 
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JUDGMENTS. 

Edge, G. J. — This suit was instituted in order to determine whether 
the plaintiffs were or were not entitled to perform their devotions in the 
moaque at Jaialipura in Benares according to their view of the ritual. 
Their case was that, when the first chapter of the Kuran was repeated, 
they were entitled at the conclusion of the chapter to say the word 
* Amin' aloud and that they were also entitled to raise up their hands 
at certain periods of the service. The defend- [sot] ants contended 
that the plaintiffs were not Muhammadans, strictly speaking, and that 
they so essentially differed from the followers of the School of Imam Abu 
Hanifi that they, the defendants, were entitled to exclude the plaintiffs 
from the mosque in question. The learned Subordinate Judge of Benares 
tried the suit. He came to tho oouclusiou that the plaintiffs were 
Muhammadans, and as Muhammadans they were entitled to use the 
mosque in question for devotional purposes. On apoeal the learned District 
Judge of Benares, although finding that the plaintiffs were Sunni Muham- 
madans, dismissed their suit mainly upon two grounds, one being that the 
mosque in question had boon, as found by him. used exclusively by the 
school of Muhammadans who followed Ima n Hauifi. The other ground 
being that the plaintiffs, although Sunnis, were, by reason of some 
peculiarity in their tenets, not strictly in his opinion the followers of any 
one of the four Imams. It appears to me that the case raises two ques- 
tions, the first being whether a mosque which is dedicated to God can be 
limited in its dedication to any particular school or sect of the Sunni per- 
suasion of the Muhammadans. The second question being whether it is 
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shown here that the plaintiffs are not in fact Muhammadans of the Sunni 
persuasion, although they may have some peculiar views as to the ritual. 
That they are believers in one God and believe that Muhammad is his 
prophet, there is no question. 

Now as to the first question, no authority has been brought to our 
notice to show that a mosque which has been dedicated to God can be 
appropriated exclusively to or by any particular sect or denomination of 
the Sunni Muhammadans, and without very strong authority for such a 
proposition, X for one could not find as a matter of law that blieie could be 
anv such exclusive appropriation. As I understand, a mosque to be a 
mosque at all must be a building dedicated to God and not a building 
dedicated to God with a reservation that it should be used only by 
particular persons holding particular views of the ritual. As I understand 
it, a mosque is a place where all Muhammadans are entitled bo go and 
perform their devotions as of right, according to their conscience. 

[502] Now on the second point I have said that it has been found 
as a fact that the plaintiffs are Sunni Muhammadans, and in fact in some 
interlocutory proceedings before the case was heard, the point was not 
seriously contested. There is, as far as I can ascertain, no evidence that 
these persons are not strictly Muhammadans, although they may differ 
from the majoritv of the Sunni Muhammadans on particular points. No 
authority has been brought before us to show that these persons by reason 
of any views which they may entertain as to ritual, could be treated by 
any orthodox Muhammadans as persons other than followers of the 
prophet. For these reasons I think the appeal must succeed and the 
judgment and decree of the first Court must be restored. 

I have onlv further to say that, although I have expressed my view 
of the law, I think it better that persons who differ in matters of ritual 
should have separate mosques, but this is not the question we have got i to 
decide. It must be distinctly understood that I entertain no doubt that 
a Muhammadan would bring himself within the grasp of the criminal 
law who. notin the bona fide performance of his devotions, but mala fide 
for purposes of disturbing others engaged in their devotions, makes any 
demonstration, oral or otherwise, in a mosque, and disturbance is e 
result. I am of opinion that the appeal must be allowed with costs and 

the decree of the first Court restored. 

Straight, J.— I am of the same opinion as the learned Chief 
Justice with regard to the particular case that is now before us. I t in 
it is unfortunate that the learned Judge of Benares disturbed the extrem - 
ly sensible judgment which had been passed by the Subordinate 
Judge, Mr. Kashi Nath Biswas, and with which I entirely concur. I 
represents exactly the view that I take of the litigation. But I u 

mv dutv, having been one of the Judges who took part in the Full Bench 
case oi Queen- Empress v. Ramzan (1), to which my brother Mahmoo 
has referred, to make one or two observations in reference to that 
ruling in order that there may be no misunderstanding, so far as I am 
concerned as to what my view [503] in that case was and wha 
T heW to be the law in such matters. The learned Chief Justice has 
expressed with no uncertain sound what his view is upon the ques- 
tion and the view that he has enunciated is precisely the view 
that the Full Bench took in that case. In Queen- Empress v. Ramzan (1), 
^he matter came before this Court as a case of criminal revision. 


(1) 7 A. 461. 
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and it was our duty, unless there were no faots found to justify the 
conclusions, to accept the findings of fact recorded by the lower Court. 
Whether the view that I took with regard to those findings was right 
or wrong, I need not discuss, bub I held then, and I hold now, that, if a 
Muhammadan goes to a mosque, not with the object of honestly performing 
his own religious duties, but with the deliberate purpose and intention of 
disturbing the quiet devotions of others who are engaged in prayers in that 
mosque, and he acts in such a way that the necessary consequence is that 
the congregation is disturbed, he has brought himself within the meaning 
of s. 296 of the Indian Penal Code. As I have said, whether I was right 
or wrong in the view I took of the findings in the Queen- Empr ess v. 
Ramzan (l) I am not going to enquire. Bub I may say this much, that 
what I understood was found in that case was that Ramzan having gone 
into the mosque with the deliberate purpose and intention, not of perform- 
ing his devotions as a Muhammadan, bub for the purpose of creating 
disturbance and preventing other people from performing their prayers, 
bawled out the word "Amin" in a noisy and disorderly fashion, and a dis- 
• turbance was the result of his conduct. I believe that subsequently when 
the case came back from the Magistrate, this was the conclusion at which 
the majority arrived. I agree that this appeal should be allowed with 
costs, and thac, the learned Judge’s decree being reversed, that of the 
Subordinate Judge should be restored. 

BrodhURST, J. — I concur with the learned Chief Justice and my 

brother Straight. 

TYRREEE, J. — I also concur. 

MAHMOOD, J. — I should myself have been perfectly willing to say 
not more than two words in delivering my judgment in the case, [ 504 ] 
namely, that I also concur in the judgment of the learned Chief Justice 
and the order which is to be made in the case. But, as my brother Straight 
has said that some of the questions which we have been called upon to 
consider yesterday and to-day are questions that do not reqnire adjudica- 
tion by a tribunal of law, I think it is necessary for me to state my reasons 
why the order passed by the learned Chief Justice and concurred in by my 
learned brethren is tbe only one which can be passed in the case. 

In the present case the exact state of the pleadings and the defence 
to the action have been put very clearly by the learned Chief Justice in 
his statement of the case, and I wholly concur with him. In the case of 
Queen- Empress v. Ramzan (1), there is of course, as the report shows, 
enough indication that my judgment was not present before the Court, 
and that these very points not only of the Muhammadan ecclesiastical 
law but also the points of the criminal law were not before the Full Bench 
Speaking of the case, I do not wish to refer to it further than by saying 
that, oven as a question of criminal law, I stated the view held by Field, J. 
as to cases where the lawful act of any person may cause a breach of 
the peace. “ It amouuts to this, that a man may be convicted for doing 
a lawful act if he knows that his doing it may cause another to do an 
unlawful act. There is no authority for such a proposition (2). 

J am far from being able to concede what Pandit Suiuidi Lai 
endeavoured to represent, that the present plaintiffs are not Muham- 
madans at all. I should have expected that, considering the expression 
of my views in Queen- Empress v. Ramzan (1), and considering also the 
importance of the question, the learned gentlemen at the Bar would 
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produce stronger authorities to shake the authority of the dissentient 
judgment in that case. But no such attempt was made. For the purposes 
of the case it is not necessary for me to consider the exact definition of 
the word Muhammadan. But I said enough in Queen- Empress v. Ramzan 
(1) to show that so long as a mosque, is a mosque that so long as the 
plaintiffs are persons who call [508] themselves Muhammadans and 
entitled to worship, there is absolutely no authority to say that any sect 
or any creed or any portion of the community can restrain others who 
claim to have the right which, to use the language of Muhammadan law r 
God and his Prophet gave them from putting such right into exercise. 

It is clear then that Pandit Sundar Lai , in his able argument and in 
the manner in which he has considered the case, has frankly given up the 
proposition that the plaintiffs are not Muhammadans, and that he no 
longer maintains the argument that the mosque to which the litigation 
relates is not a mosque in the full sense of the Muhammadan Ecclesias- 
tical Law, which law this Bench is bound by the express terms of the 
statute to administer in such eases. And if it is true that the plaintiffs 
are Muhammadans, then there is no authority for saying that, because of 
the circumstance that those persons happen to annoy or disturb tbo 
peace of mind of the assembly, they are not to be entitled to worship in 
the mosque. 

As to the question of pronouncing the word*' Amin” I hold that the 
word “ Amin” must be said at the end of the prayer ending with Sura-i- 
Fateha. I hold also that it should be pronounced. I hold also that there 
is a difference as to the exact note in which it should be pronounced, and 
I hold that there is no authority to say at what note of the vocal octave 
the voice should emanate. There is no authority to say that the word 
“ Amin ” should be pronounced in one note or in another. Pandit Sundar 
Lai did not undertake to show that it was so. I can imagine the case of a 
man going to a mosque for the purpose of worshipping God, and in the 
honest exercise of his conscience pronouncing the word “ Amin” in a 
voice which appears to one ear as loud and to another ear as low. There 
are some who think that the speaking of the word" Amin ” aloud is requir- 
ed by devotional feeling and is necessary for their prayers. I hold therefore 
that there is no authority in the Muhammadan Ecclesiastical Law to limit 
the tone of voice in which the word “ Amin” is to be pronounced ; that so 
long as the plaintiff appellants are Muhammadans, as we have found they 
are, so long [506] they are entitled to enter a mosque and perform the 
worship and say the word “ Amin ” without any thing to restrain their tone 
or note of the octave. But if the pronouncing of the word “ Amin ” results 
in the disturbance of peace, that of course will have to be dealt with under 
the criminal law. But the matter remains that where the word “ Amin ” is 
pronounced aloud in the honest exercise of conscience that it should be 
so pronounced, there can be neither any offence under the criminal law 
nor any wrong in the civil law. 

Apical allowed . 
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YI.J HIKMAT AXiI V . WABI-UN-NISSA 

12 A. 606 = 10 A.W.N. (1890), 128. 

APPELLATE ClVIIi. 

Before Sir John Edge, Kt. % Chief Justice and Mr. Justice Tyrrell. 


Hikmat Ali ( Defendant ) v. Wadi-un-nissa and Others ( Plaintiffs )*. 

[18th December, 1889 ] 

Partition, suit for — Claim for partition of share less than Rs. 1,000 in family property 
exceeding Rs. 1,000 — Act VI of 1871 (Bengal Civil Courts Act), s. 20 — •* Subject 
matter in dispute ” — Jurisdiction of Munsif — Decree for partition of defendants' 
shares inter se. 

In a. suit instituted in the Court of a Munsif by a member of a Muhammadan 
family to have her share of the family property partitioned, the value of the plain- 
tiff’s share was found to be less than Rs. 1,000 and the value of the whole family 
property exceeded Rs. 1,000. The lower appellate Court decreed partition not 
only of the plaintiff’s share, but also of the shares of the defendants inter se, 
though such partition was not asked for. 

Held that the subject-matter in dispute in the suit, within the meaning of 
6. 20 of the Bengal Civil Courts Act (VI of 1871) was the share which the plaintiff 
asked to have partitioned ; that it was immaterial that that share was at the date 
of the suit a portion of family property which oxceeded Rs. 1,000 in value ; and 
that the Munsif therefore had jurisdiction to hear the suit. Vydinatha v. Sub - 
ramanaya (1), Kirty Churn Mitter v. Aunath Nath Deb (2), Shaikh Khoorshed 
Hossein v. Nubbee Fatima (3), and Ram Chandra Narayan v. Narayan Mahdeav 
(4) distinguished. 

Held also that the lower appellate Court had no jurisdiction to partition as 
amongst the defendants the residue of the property left after the partitioning off 
of the plaintiff’s share. 

CAppl., 22 B. 315 ; R., 15 C.PX..R. 81 ; 4 L.B.R. 279 ; D., 23 B.R. (1905) = 13 P.L.R, 
(1905).] 

[607] The facts of this case are sufficiently stated in the judgment of 
the Court. 

Pandit Sundar Lai , for the appellant. 

Mr. Abdul Majid, the Hon. Pandit Ajudhia Nath , Mr. J. Simeon, 
Babu Gobind Prasad and Maulvi Ghulam Mujtaba, for the respondents. 

JUDGMENT. 

Edge, C. J. and TYRRELL, J. — The plaintiff, who is a member of a 
Muhammadan family, brought her suit to have her share of the family 
property partitioned. The suit was brought in the Munsif’s Court. The 
value of the whole family property exceeded Rs. 1,000. The value of her 
share as ascertained by the Court below was less than Rs. 1,000. The 
case went on appeal to the Subordinate Judge, who decreed partition not 
only of the plaintiff's share but of the shares of the defendants inter se. 
One of the defendants has brought this appeal from that decree. We are 
informed that all the defendants in the suit are not parties to this appeal ; 
consequently the decree which we shall pass will not affect the rights of 
any defendant who is not a party to this appeal. We can only deal with 
the rights of those who are parties to this appeal. The first objection 
taken by the appellant was that this suit could not be maintained in the 
Munsif's Court. At the time when the suit was filed. Act VI of 1871 

• Second Appeal No. 1120 of 1887, from a decree of Babu Kashi Nath Biswas 
Subordinate Judge of Agra, dated the 2nd May 1SS7, modifying a decree of Babu Ban’ 
Nath, Munsif of Agra, dated the 8th August 18S5. 

(1) 8 M. 235. (2) 8 C. 757. (3) 3 C. 551. (4) 11 B. 216. 
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was in force. By s. 20 of that Act it was enacted that — “ The jurisdic- 
tion of a Munsif extends to all like suits in which the amount or value of 
the subject-matter in dispute does not exceed one thousand rupees” Pandit 
Sundar Lai for the appellant contends that the subject-matter in dispute 
within the meaning of that section was the whole family property and not 
merely the share which the plaintiffs claimed to have partitioned off. Act 
VI of 1871 repeated and took the place of Act XVI of 1868. The 
thirteenth section of the earlier Act was as follows : — 

“ Munsif s are empowered to try all original suits cognizable by the 
Civil Courts of which the subject-matter does not exceed in amount or 
value rupees one thousand.’ 

[508] Pandit Sundar Lai relied on four authorities. The first of 
those is the case of Vydinatha v. Subramanya (l). The question there 
turned on the construction of s. 12 of Act III of 1873. Tbe material 
words of that section were : — 

“ The jurisdiction of a District Munsif extends to all like suits and 
proceedings not otherwise exempted from his cognizance, of which the 
amount or value of the subject-matter does nob exceed two thousand five 

hundred rupees. 

That section does nob limit the subject-matter to the subject-matter 
in dispuce as was done by s. 20 of Act VI of 1871. The Madras Act in 
this respect, although subsequent to Act VI of 1871, was, for some 
reasons into which we need not enquire ; worded differently from Act VI 
of 1871, and followed the wording of Act XVI of 1868 ; consequently we 
cannot regard the Madras case as an authority on the construction of Act 
VI of 1871. The next case to which we were referred was that of 
Kirty Churn Mitter v. Aunath Nath Deb (2). The attention of Sir 
Richard Garth, Chief Justice, in that case apparently was more directed 
to the question as to what was the fee to be paid under the Court 
Fees Act. He does not apparently seem to have considered the construc- 
tion of s. 20 of Act VI of 1871. If the latter portion of his judgment 
bears the construction put on it, it appears to us to have been obiter. 

The third case is that of Shaikh Khoorshed Hossein v. Nubbee Fatima 
(3). We may say with regard to that case that, should the question in 
that case arise, we would not be prepared to follow that decision. But 
the question here before us did not arise in that case. There is another 
case to which Pandit Sundar Lai referred in support of his argument that 
the whole property of the Muhammadan family must have been deemed 
to have been the subject-matter in dispute under the plaintiff’s claim. 
That is the case of Ramchandra Narayan v. Narayan Mahadev (4). It is 
not necessary for us to consider whether, in a suit for partition framed 
differently to that before us, a decree could be passed partitioning tbe 
[509] shares of the defendants inter se which might operate as res judicata 
in a subsequent suit. In this suit as we understand it, no partition 
amongst the defendants inter se was prayed for. In our opinion there is 
clearly a distinction between the subject-matter of the suit and the 
subject-matter in dispute. Such a distinction is to be seen in s. 5yb or 
f-ho Pode of Civil Procedure. We are quite satisfied that the subject- 
mat^ in this suit was the share which the plaintiff asked to 

have partitioned, and that share, as we have sain did not exceed in value 
1 000 rupees. In our opinion it makes no matter that the share in quest 
was at the date of the suit a portion of a family property, which fam y 
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property exceeded rupees 1,000 in value. We are consequently of opinion 
that the Munsif had jurisdiction to hear this suit. The next objection 
taken to the decree was that in the suit the Subordinate Judge had decreed 
specification and partition of the defendants * shares, which was not asked 
for in the suit. The parties did not consent to any such partition being 
made. We know of no authority which in such a case would give a Judge 
jurisdiction to partition, a3« amongst the defendants, the residue of the 
property left after the partitioning off of the plaintiff's share. We must 
vary the decree below so far as it affects the parties to this appeal, by 
setting aside that portion of the decree which decreed specification and 
partition of the shares amongst the defendants. The plaintiff has filed 
an objection as to the disallowing of her costs by the lower appellate 
Court. We see no reason to interfere with the discretion that was exercised 
in the lower appellate Court in that respect. As to the respondent Jaffar 
Husain, he was needlessly made a respondent to the appeal. The appellant 
must pay his costs of the appeal. As to costs as between the other parties, 
the parties respectively will bear their own cost9. The decree is modified 
to the extent mentioned above. Appeal allowed in part. 
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[510] FULL BENCH. 

Before Sir John Edge , Kt., Chief Justice , Mr. Justice Straight , 
Mr. Justice Brodhurst , Mr. Justice Tyrrell-and Mr. Justice Mahmood. 


Rameshcjr Singh and another ( Plaintiffs ) v . Sheodin Singh and 

ANOTHER ( Defendants ). [19th December, 1889.] 

Civil Procedure Code, ss. 562, 564 , 588. (28) 591 — Rematid in contravention of s, 664 — 
Remand and all subsequent proceedings illegal — Omission to appeal from remand 
order — Objection to order allowed on appeal from final decree — Construction of statu- 
tes —Distinction between affirmative commaiids and w egative prohibitions — Irregulari- 
ties and illegalities . 

Where a Court of first instance decided a suit, Dot upon a preliminary point so 
as to exclude any evidence of facts, but upon the merits, and upon all the evi- 
dence tendered and issues framed, — held by the Full Bench that, with reference 
to 89 . 562 , 564 of the Civil Procedure Code, the lower appellate Court bad no 
jurisdiction to remand the case under the former section, and that both the 
remand order and all proceedings subsequent thereto were ultra vires and illegal. 

Held further that the legality of the remand order and the subsequent pro- 
ceedings could, under 8. 591 of the Code, be questioned in second appeal from the 
deoree in the suit, though no appeal had been preferred against the order itself 
under s. 588 (28). 

As a principle of the interpretation of statutes, a distinction must be drawn 
between oases in which a court or an official omits to do something which a 
statute enacts shall be done, and cases in which a Court or an official does 
something whioh a statute enaots shall not be done- In the former case, the 
omission may not amount to more than an irregularity in prooedure. In the 
latter, the doing of the prohibited thing is ultra vires and illegal, and therefore 
without jurisdiction. 

[DIm., 28 0.324 = 5 C.W.N. 509 ; F. t 18 A. 19 = 15 A.W.N. 134; 23 C. 335 ; 28 C. 
324 = 5 C.W.N. 609; A.W.N. U906). 23 = 3 A.L. J. 40; Rel. on, 16 Ind. Cas. 
181 1182) = 16 O. C. S3; Appt., 18 C. 496; R.. 14 A. 348 ; 30 A. 479 = 6 

A.L.J. 447 = A.W.N. (1908), 195 = 4 M B T. 162;; 18 M 421 ; 11 A.W.N. 106 ; 6 

C. P.Li.R. 116 ; 12 O.P.B. R. 119 ; 9 O. C. 80 ; 14 Iod. Cas. 673 = 8 N.B.R. 42 * 

D. , 23 A. 167 = 21 A.W.N. 39 ; 29 A. 669-A.RT.N. (1907), 234 = 4 AJL J. 669* 
80 M. 64 = 16 M.Lt J. 479-1 M.B.T. 268 ; 6 O.D J. 647-12 C.W N. 690. 3 
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This appeal originally came before Mahmood, J., who ordered it to be 
laid before the Chief Justice with a view to the selection of a Bench for 
its disposal. A Bench consisting of Edge, C.J., Straight and Mahmood, 
JJ., was constituted accordingly, and they in turn ordered that the case 
should come before a Full Bench of five Judges. 

The facts of the case are sufficiently stated in the judgment of 

Edge, C. J. 

Munshi Juala Prasad , for the appellants. 

Munshi Madho Prasad , for the respondents. 

JUDGMENTS. 


Edge, C. J. — The plaintiffs-appellants here brought the suit out of 
which this second appeal has arisen, to have their right to [511] remain 
in possession of certain bighas of land declared, and alleged that their 
title had been obtained by a sulehnama. The defendants pleaded denying 
the right of the plaintiffs, and alleging that the sulehnama never took 
effect as against them and was not admissible in evidence, and that 
the plaintiffs had never been in possession of the land in dispute, and that 
their claim was barred by limitation. The Munsif framed the following 

issues : — 

“ (1) Are plaintiffs in possession of the land in dispute? Can they 
sue to be maintained in possession of the land in suit? (2) Can the 
sulehnama take effect as against the defendants? (3) Can the sulehnama 
be admitted in evidence? (1) Is the claim barred by limitation?” 

Babu Nilmadhub, the then Munsif of Ghazipur, took all the evidence 
which was tendered before him, and, on the evidence, found in favour of 
the plaintiffs on all the four issues, and gave them a decree. 

On appeal, the then Subordinate Judge of Ghazipur, on the 30bh 
July 1884, being of opinion that the evidence was defective, and not 
agreeing with the Munsif in his conclusions as to some of the evidence 
which had been taken, set aside the decree of the Munsif and remanded 
the case under s. 562 of the Code of Civil Procedure, and directed that 
the following issues should be tried, namely, “ (lj Were the appellants 
majors or minors at the time of the execution of the deed of compromise, 
in other words, how old were they actually at the time of the execution 
of the deed of compromise, and when the petition of plaint in the suit in 

which the compromise was effected was filed ?” 

“ (2) Was that decree executed after the deed of compromise, and 
was possession taken of the numbers in suit in this case under the deed 

of compromise or not?” 

Under that order of remand Babu Bipin Bibari Mukerji, who was 
then the Munsif of Ghazipur, took further evidence and found as a 
fact that the defendants were minors at the date of the compromise, 
but notwithstanding that finding, he, taking much the same view 
[512] of the other facts as had been taken by his predecessor, decreed 

the claim of the plaintiffs. , a 

I may mention that his predecessor, Munsif Babu Nilmadhub, had 

not overlooked the question raised as to the minority of the defendants, 
but. having regard to the other facts found by him, had considered that 
the'minority of the defendants at the time of the compromise did not 
afford a defence to the suit. The defendants again appealed, and the 
appeal came to be heard before the same Subordinate Judge who had made 
the order of remand. He, on the 15th July 1886, having considered the 
fresh evidence which was taken on the remand, allowed the appeal ana 
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passed a decree dismissing the plaintiffs’ suit with costs. From that 
decree of the 15th July 1886 the plaintiffs have brought this appeal. 

Mr. Juala Prasad for the appellants has contended that the Munsif 
Babu Nilmadhub had disposed of the suit upon the evidence which the 
parties had tendered before him, and had not “ disposed of the suit upon 
a preliminary point so as to exclude any evidence of fact that under 
such circumstances the order of remand was, by reason of s. 564 of the 
Code of Civil Procedure, ultra vires and illegal ; that the proceedings taken 
under that order of remand must be treated as null and void ; that the 
further evidence taken on the remand should not have been considered by 
the Subordinate Judge ; and that these points were under s. 591 of the Code 
of Civil Procedure open to the appellants in this appeal. He relied upon 
Chheda Lai v. Badullah (1), Har Prasad v. Jafar Ali (2), Dhan Singh v. 
Basant Singh (3), Har Narain Singh v. Kharag Singh (4), Goodall v. 
The Mussoorie Bank t Limited (5), my judgment in Ganga Prasad v. Jag 
Lai Bai (6), Banwari Lai v. Samman Lai (7), Mahesh Chandra Das v. 
Madhub Chandra Sirdar (8), Jatinga Valley Tea Coynpany , Ld. v. Cher a 
Tea Company , Ld. (9), Jarbhandan Singh v. Nakchhed Singh (10), 
JReasut Husain v. Hadjee Abdoollah (11). 

[913] On the other hand, Mr. Madho Prasad for the respondents 
contended that s. 591 did not apply ; that the plaintiffs, not having appeal- 
ed from the order of remand, and having taken part in the proceedings 
held under that order, were precluded from now questioning the validity 
of that order or the proceedings held thereunder ; that the order of remand 
was properly made and was not ultra vires ; and that, in any event, the 
case came within s. 578 of the Code. 

Mr. Madho Prasad was unable to show that the Munsif, Babu 
Nilmadhub, had disposed of the suit upon any preliminary point, much 
less upon a preliminary point so as to exclude any evidence of fact, or 
even that the Munsif had excluded any evidence, oral or documentary, 
which had been tendered before him. Without expressing any opinion as 
to whether or not the Munsif, Babu Nilmadhub, drew the correct conclu- 
sions from the evidence before him, or correctly applied the law to the 
facts which he found, it appears to me that he did not omit to try any 
issue, or to determine any question, which was essential to the case as 
presented to him. 

• It is quite clear to my mind that the Munsif, Babu Nilmadhub, did 
not dispose of the case upon a preliminary point so as to exclude any 
evidence of fact. 

If any material evidence was omitted to be taken, the omission was 
oaused, not by any act of the Munsif, but by the neglect of the parties to 
tender such evidence when the case was before the Munsif. In fact the 
Munsif tried and decreed the suit on the merits. If the Subordinate Judge 
had no jurisdiction in this particular case to make the order of remand, 
or to consider the evidence taken upon the remand, the oases of Jarbhan - 
dan Singh v. Nakchhed Singh (10) and Chheda Lai v. Btidullah (1), are 
direct authorities in this Court to show that the validity of the order of 
remand can be questioned in this appeal, and that the proceedings under 
such an order are null and void. I adhere to what I said in my judgment in 
Chheda Lai v. Bdullah (1). In Goodall v. The Mussoorie Bank , Ld. (5), 
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my brother Straight and my brother Brodburst held that it was 
competent [ 914 ] to a party aggrieved by an order made in execution pro- 
ceedings to object in an appeal from a subsequent order enforcing execu- 
tion against him, to the validity of the prior order on the ground that the 
Court had no jurisdiction to make such prior order. In that case the 
prior order was appealable and had not been appealed. At page 105 of the 
report, my brother Straight is reported to have said “I have no hesitation 
in holding that in an appeal of the kind before me, where the objection 
goes to the very root of the matter and to the authority of the Court to 
make the order, in the sense that it had no jurisdiction at all, I am 
entitled to entertain it, and if it has force to give effect to it.” 

In Bar Narain Singh v. Kharag Singh (l), my brother Brodhursfc 
and I held that an order adding a party as a respondent, which had not 
been appealed from, could be objected to on the appeal from the decree of 
the Court which had made the order. 

Now as to the question whether or not the order of remand was-z^ra 

vires. 

This was not a case coming within s. 562 of the Code. That in my 
opinion is beyond question. By s. 564 of the Code it is enacted that the 
appellate Court shall not remand a case fora second decision, except as 
provided in s. 562.” 

S. 562 gives the jurisdiction to remand a case for a second decision, 
only if the Court whose decree is under appeal disposed of the suit upon a 
preliminary point and then only if the disposal of the suit upon the preli- 
minary point, excluded evidence of fact which appears to the appellate 
Court essential to the determination of the rights of the parties, and if the 
the decree upon such preliminary point is reversed in appeal. 

Looking at s. 562 by itself, that is apart from s. 564, the Subordinate 
Judge had no jurisdiction to make an order of remand in this case under 
that section, as the suit had not been disposed of upon a preliminary point 
so as to exclude any evidence of fact within the meaning of that section. 
In other words, on the case [515] before him, his jurisdiction to make an 
order under s. 562 did not arise. 

S. 564 deprived him of jurisdiction to remand the case for a second 
decision under any section except s. 562, and indeed there is no other 
section in the Code which gave him jurisdiction to remand the case for a 
second decision. In Banwari Lai v. Samman Lai (2), my brother* 
Straight and my brother Tyrrell held, and I think rightly, that an appel- 
late Court has no power to remand a case under s. 562 of the Code 
unless the entire suit, and not merely a portion of it, has been disposed 
of by the Court below upon a preliminary point. In the case of Jatinga, 
Valley Tea Company. Ld. y v. Chera Tea Company . Ld. (3), the Munsif, 
under an order of remand under s. 562 of the Code, pending an appeal 
against the remand order, obeyed the order, reheard the case and passed 
a decree dismissing the suit. In delivering the judgment of the Court in 

that case Field, J., said : — 

“ it b a g been contended before us that this appeal ought not to £>e 
heard. It is said that after the remand order, the Munsif proceeded to 
make a final decree ; and the existance of that decree is a bar to the 
hearing of this appeal against the order of remand. We are unable to 
concur in this contention. The law, sub s. 28 of s. 588 of the Code of 
Civil Procedure, expressly gives an appeal against an order under s. 562 
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remanding a case. That provision is nob in any way qualified. The 
Code doee not say that there shall be an appeal only if the ease has not 
been finally determined in the Court of first instance, before that appeal 
Is preferred or comes on for hearing. We cannot, therefore, import into 
the Code a provision which doos nob there exist. The Munsif’s jurisdiction 
to hear the case upon remand depended upon the remand order. If the 
remand order was badly made, the decree, and indeed all the proceedings 
taken under that remand order, are null and void." 

I agree with every word in the passage which I have just quoted. 
In that case the Calcutta High Court directed the lower appellate Court 
to determine the appeal from the first decree of the Munsif [516] upon 
the evidence on the record at the time when the appeal was preferred. 
In 3 lahesh Chandra Dasv. Madhab Chundar Sirdar (l), which was a case 
of a remand under the corresponding section of Act VIII of 1859, Phear 
and Hobhouse, JJ., in their judgment after referring to ss. 352 and 354 
of that Code, said : — 

“ Indeed, there does not seem to be the slightest ground for suggesting 
that the lower Court omitted to try any issue, or to determine any 
question oi fact, which was essential to the merits of the suit. Again, 
had the lower (appellate) Court, for good reason, thought it necessary to 
have before it additional evidence, it might have taken the necessary steps 
under s. 355 of the Civil Procedure Code, for the purpose of procuring 
that evidence, provided that it, at the same time, recorded its reasons for 
requiring it. This again did not occur, and under no other circumstances 
than those to which I have referred, as we understand the Civil Procedure 
Code, could the lower appellate Court rightly direct that the parties to the 
suit should furnish evidence in addition to that which was already on the 
record. It seems to us, therefore, perfectly clear that the remand order 
of the lower appellate Court was not made in accordance with any of the 
provisions of the Civil Procedure Code, and indeed that it is on© directly 
in opposition to the express terms of s. 352. It was therefore illegal and. 
we are bound to direct that it be set aside. It follows that, inasmuch as 
the decision of the lower appellate Court, which has come to us on special 
appeal, was mainly founded upon the evidence which was produced under 
the remand order, the judgment of the lower appellate Court is bad and 
must be reversed." 

In my opinion the case of Reasut JSusain v. Hadjee Abdullah. (2) has 
no bearing upon the question before us. That case turned upon the 
construction of the sections in Act VIII of 1859 relating to review. 

The cases of Har Prasad v. Jafar Alt (3) and Dha.n Singh v. Basant 
Singh (4) mainly related to the construction of s. 622 of the [517] Code 
of Civil Procedure. In those cases my brother Mahmood expounded his 
views as to the meaning of the term jurisdiction. 

In my opinion, there is a difference between a case in which a Court 
or an officer of a Court omits to do something which by a statute it is 
enacted shall be done, and cases in which a Court or an officer of a Court 
does something which by a statute, it is enacted, shall not be done. In the 
one case the omission to do an act which by the statute it is enacted 
shall be done, may not amount to more than an irregularity in procedure, 
whilst in the other case, in which the prohibition is enacted, the doing of 
the prohibited tbing by the Court or the official is ultra vires and illegal. 
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and if ultra vires or illegal, it mu3t follow that it was done without 
jurisdiction. 

In Mr. Leake’s excellent Digest of the law of Contracts, he, in 
discussing the effect of statutory prohibitions so far as contracts are con- 
cerned, says at pages 723*4: — 

“ The statute law expresses commands and prohibitions in written 
terms, upon the construction of which it is to be determined in each case 
whether a matter is so far illegal that it cannot be made the subject of 
an agreement. Acts of Parliament sometimes impose a penalty upon an 
act without an express prohibition ; it is then held, as a general rule, that 
the penalty implies a prohibition, and an agreement involving such 
matter would be void for illegality. But Acts of Parliament sometimes 
impose a penalty or prohibition for a special or limited purpose only, as 
for the protection of the revenue or other immediate object, without in- 
tending any further or general prohibition, and an agreement may then 
be held valid, although a party to it may incur a penalty or commit an 
offence against the statute. In such cases the question whether the 
agreement be illegal depends upon the construction of the statute, as to 
the restricted or general operation of the prohibition ; but if upon the true 
construction of the words of the statute the agreement be held to be 
illegal, the purpose of the Legislature, whether it be the protection of the 
revenue or any other subject, is immaterial. Oa the other hand, a matter 
may be declared unlawful by statute and therefore vitiate an agreement 
respect- [SI 8] ing it, although not attended with any penalty or specific 
punishment. 

“ A distinction has been sometimes attempted between malum prohi- 
bitum and malum in se in the effect of illegality upon an agreement, but 
it is said that ‘no such distinction can be allowed in a Court of law ; the 
Court is bound in the administration of the law to consider every act to 
be unlawful, which the law has prohibited to be done.’ M 

In Dakshi JSfand Kishore v. Malak Chand (l), Mr. Justice Oldfield 
and my brother Mahmood held that the selling of immoveable property 
in execution of a decree in contravention of the provisions of s. 290 of the 
Code, was an illegality which vitiated the sale, and that was the view 
which I beld in Ganga Prasad v. Jag Gal Rai (2). It is true that my 
brother Brodhurst, in the case which I have last referred to, did not 
attach the same importance to the word of prohibition in s. 290 which I 
did, and treated the sale as not prohibited, and therefore illegal, but 
merely as irregular. 

As I understand the judgment of my brother Mahmood, in Jasoda v. 
Mathura Das (3). he there receded somewhat from the construction of 
s. 290 of the Code which could alone have justified the judgment to which 
he was a party in Bakhshi Nand Kishore v. Malak Chand (1). 

To refer to another section, now rejected, of the Code, which, in my 
opinion, contained a distinct prohibition namely, s. 563, it could hardly 
be contended that a Court which in contravention of the prohibition in 
that section had taken evidence, was nob acting ultra vires, or that evidence 
so taken, which the statute enacted should nob be taken, could be treated 
by the Court of first instance or by a Court of appeal as evidence in the 

suit. 

The jurisdiction of the subordinate Courts is created by statute and 
the power of those Courts to act in any particular case or manner cannot 
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exist if the statute either does not confer on the Court jurisdiction to act in 
the matter, or says that the Court shall [519] not act in the matter, or in 
the matter in a particular manner. I would not have gone at such 
length into the question before us, if it had not appeared to me that 
sometimes the distinction between words of prohibition and words of 
direction in statutes is lost sight of. 

On authority and also on general principles, I am of opinion that on 
the true construction of ss. 562 and 564 of the Code of Civil Procedure, as 
those sections stood at the time when the order of remand was made, the 
Subordinate Judge in making the order of remand, assumed a jurisdiction 
which he did not possess, and acted ultra vires and illegally, and that this 
appeal should be allowed and the order of remand, all proceedings there- 
under, and the decree of the Subordinate Judge should be set aside, and 
that the present Subordinate Judge of Ghazipur be directed to restore the 
original appeal to his list of pending appeals, and to dispose of it according 
to law. I am also of opinion that the costs here and hitherto below should 
abide the event. 

Straight, J. — I concur. 

BRODHURST, J. — I concur. 

Tyrrell, J. — I concur. 

Mahmood, J. — The facts of the case have already been stated by the 
learned Chief Justice, as also the arguments which have been addressed 
to us on behalf of the parties. They seem to me to raise only three 
points for determination. 

First : Whether, if the lower appellate Court’s order of remand 

dated the 30bh July 1884, purporting to have been passed under s. 562 of 
the Civil Procedure Code, was erroneous, the validity of such order can be 
questioned in this appeal, notwithstanding the circumstance that the 
order might have been. appealed from under cl. 28 of s. 58b of the Code, but 
was not so appealed. 

Secondly : Whether the order in question was justified by s. 562 read 
with 8. 564, of the Code. 

Thirdly : Whether in view of the circumstance that the order 
was carried out by the first Court, which took further evidence, and 
[520] passed a fresh decree on the 30th March 1885, and the case again 
came up for adjudication by the lower appellate Court, which dealt with 
the case upon the merits by its judgment of the 15th July lSbfi, dismiss- 
ing the suit, such error as may have existed in the order of remand of the 
30th Julv 1884, is cured bv the provisions of s. 578 read with s. 587 of 
the Code of Civil Procedure. 

I think theso are the points which require decision by the Full Bench, 
and upon the first of them I entirely agree in what the learned Chief 
Justice has said with reference to the provisions of s. 591 of the Code and 
the case-law upon the subject, that there can he no doubt that the validity 
of the lower appellate Court’s remand order of the 30th July I8b4. can be 
■called into question oven at tins stage of an appeal from the final decree of 
that Court dated the loth July 1886. This indeed is the effect not only 
of the statute itself, hut of some anterior decisions of the Cords of the 
Privy Council on the subject. I also agree fulK with the learned Chief 
Justice in holding, with reference to the proceedings of the parties and the 
circumstances of the case as to the t*\ist©nc© and production of the evi- 
dence on the record when the remaud orvler of the 30th July 1884, was 
made by the lower appellate Court, that that order was not required by 
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s. 562 of the Code of Civil Procedure and was therefore made in contra- 
vention of the provisions of s. 564 of the Code, and this view answers . 
the second question also. 

Upon the third question I confess I entertained doubts at the hearing 
as to whether or not a distinction was bo be drawn between erroneous 
orders of remand under s. 562, which orders go to the very root of the 
litigation, and erroneous orders which only involve practically the 
remand being made under s. 562 instead of s. 566 ending in the reception 
of further evidence which might either under remand made under s. 566 
be received by the first Court or by the appellate Court under s. 568. The 
doubt was superinduced by the circumstance that in some cases this 
Court has declined to try an appeal from a remand order made under 
s. 562 and appealed from under cl. 28 of s. 588 of the Code, upon the 
ground that the [521] remand order appealed from had in the meantime 
already been carried into effect and its validity might be questioned iD the 
second appeal from the final decree of the lower appellate Court. 

I think I must say, after what the learned Chief Justice has said in 
his judgment in this case, that such a practice was erroneous; and this 
leads me to the real difficulty in the case, namely, whether an infringe- 
ment of the provisions of s. 564 of the Civil Procedure Code can be 
covered by s. 578 of that Code. I call it the real difficulty in the case, 
because it was argued that notwithstanding the negative terms in which 
that section has been framed, an infraction of the provisions of that 
section was not an illegality divesting jurisdiction or affecting the merits 
of the case, but a mere defect or irregularity of procedure such as would 
be covered and cured by s. 578 of the Code read with s. 587 of that 

enactment. 

Upon this point also I agree with the learned Chief Justice. The 
recognized rules of interpreting statutes draw a distinction between affirma- 
tive terms however mandatory, whether such mandate i3 conveyed by the 
word “may” or by the word “shall,” and negative terms prohibiting any 
particular thing to be done. As I understand the rules of interpretation, 
I hold that a vast distinction exists between these two classes of enacting 
clauses in statutes, and that whilst in cases of affirmative words even the 
word “ shall” might be taken to be only directory as distinguished from 
imperative, in cases of negative wordssuch as those which occur in s. 564 
of the Code, the proper rule of interpretation is to take them as prohibitory, 
and as such, rendering illegal that which is done in contravention of such 
prohibition. I therefore agree with the learned Chief Justice in the 
interpretation which be has placed upon the prohibitive t^rmsof s. 564 of 
the Code, occurring as the word “shall” occurs there with the negative 
word “ not.” I also agree with him in holding that by reason of the 
prohibitory character of the terms of the section the remand order 
passed by the learned Subordinate Judge of the lower appellate Court 
on the 30th July 1884, was illegal, and therefore the [522] proceedings 
taken by the first Court in pursuance of the aforesaid illegal order were taken 
without jurisdiction within the broad interpretation which I placed upon 
that technical expression of law in Dhan Singh v. Basan Singh (1), and 
that therefore such proceedings necessitate the re-trial of the case by the 
learned Judge of the lower appellate Court, which is the order made by 
the learned Chief Justice in this case, as they are not covered by s. 578 of 
the Code of Civil Procedure. 
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What I wish to add to what I have said consists of two propositions. 
The first of them is that with reference bo the case to which the learned 
Obief Justice has referred in connection with the prohibitory terms of 
e. 290 of the Civil Procedure Code as to the limited time within which 
sales in execution of decrees would nob take place, my difficulty really 
rested, not so much with the terms of the section itself, as with the 
question whether a sale, which under the section would be illegal ipso 
facto by reason of the prohibitiveness of the terms of the section, could 
be made the subject-matter of such an objection as that contemplated by 
the application mentioned in s. 311 of the Code; bub since the question 
does nob arise here I need say nothing further. I wish also to say that, 
as to the prohibiti veness of negative words in the statute, I am so fully 
in concurrence with the view taken by the learned Chief Justice, that 
aft6r having considered the case, I feel that if I had held otherwise, I should 
in dealing with the statute have been constrained to hold that negative 
terms of s. 13 of the Civil Procedure Code (which is only one of the many 
■other sections with negative words implying prohibition, were only direc- 
tory and their infringement covered by s. 578, where the suit having been 
tried notwithstanding the application of the rule of res judicata , the lower 
Court had arrived at conclusions upon the merits. I mention this section 
as only an illustration of how a statute, such a9 the Civil Procedure Code, 
where it employs negative terms of prohibition should be interpreted, and 
I have mentioned this as fully supoortiog what the learned Chief Justice 
has said as to the interpretation of such clauses. 

[523] The other thing which I wish to mention, and I do so with the 
permission of the learned Chief Justice, is that I do not interpret the order 
which he has made in the case to preclude the learned Judge of the lower 
appellate Court, after the remand which we are making to him, from 
exercising such powers as he may possess and legally exercise under 
ss. 566 and 568 of the Civil Procedure Code. 

For these reasons I agree fully in the order that has been made. 

Catise remanded. 
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Mannu Singh ( Plaintiff ) v. Umadat Pande and others 

(Defendants)* [10th January, 1890]. 

Suit for cancellation of instrument —Act I of 1877 ( Specific Relief Act s . 39 fiduciary 
relation— Gift to spiritual adviser— Utiduc influence— Burden of proof— Act 1 of 
1872 (Evidence Act) % s. 111. 

In a suit under s. 39 of the Specific Rslief Aot (I of 1877) for caocalment of 
a deed of gift executed by the plaintiff io favour of tue defendant, the plaintiff 
was a Chatri by caste, well advanoed in years, and the defendant was his guru 
or spiritual adviser, a Brahmin held in high consideration \n the locality where 
he resided. The gift comprised the whole of the plaintiff’s property, and the 
only reason for its execution was the plaintiff's desire to secure benefits to his 
soul in the next world, and his hiving heard the defendant recite the holy book 
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called Bhagwafc. Almost immediately after execution of the deed the plaintiff 
repudiated it, and sued for its cancellation on the ground of fraud. 

Held % that having regard to the fiduciary relation subsisting between the parties, 
the improvidence of the gift, the absurdity of the reason alleged for it, and the 
principle recognized by s. Ill of the Evidence Act (I of 1872), the burden rested 
upon the defendant to show that the transaction was made without undue 
influence and in good faith ; and, in the absence of such proof, the plaintiff was 
entitled to obtain cancellation of the deed. SitoZ Prasad v. Parbbhu Lai (1) 
referred to. 

[R.. 39 C. 933 (937) = 16 C.W.N. 649.] 

The facts of this case are sufficiently stated in the judgment of 
Straight, J. 

Munshi Juala Prasad and Babu Rajendro Nath Mukerji for the 
appellant. 

[524] Babu Bishan Chandra Moitro , for the respondents. 

JUDGMENT. 

STRAIGHT, J. — This first appeal relates to a suit instituted on the 
23rd August, 1888, in the Court of the Subordinate Judge of Azamgarh 
by the plaintiff, who is the appellant before us, against the defendants, 
five in number, the principal of whom is one Umadat Pande, a Brahman, 
the donee under an alleged deed of gift of 26th April, 1888. The suit is 
not an ejectment suit, but is one to obtain the specific form of relief 
contemplated by s. 39 of the Specific Relief Act, and what the plaintiff 
asked was that an alleged deed of gift of 26th April, 1888, should be set 
side ; in other words, that the Court should order the document to be 
delivered up and cancelled in the way contemplated by the section of the 
Act to which I have referred. The grounds upon which the plaintiff 
asked this relief I need not more particularly mention except to say 
that at the outset he questioned whether he had ever executed the 
alleged deed of gift at all. and next he went ontosay that if he had, the docu- 
ment was “ spurious and fictitious and it was not executed by him 
willingly and voluntarily.” Now I am not dealing with the plaint as a 
Court of first instance, or possibly I might, if it had been first presented to 
me at the outset of the suit, have had something to say as to the form in 
which it was drawn up, and I might have thought greater particularity 
in the allegations of fraud necessary, but no objection was taken by the 
defendants to the form of the plaint, and the suit proceeded to trial upon 
as it stood. Both the parties have given evidence in the cause, and upon 
that evidence the decision of the learned Subordinate Judge has been 
passed in favour of the defendants and against the plaintiff, which decision 
is the subject matterof the appeal. The only plea that I think it necessary 
to consider for the purpose of deciding this case is the second plea, which 
is in the following terms : the decision is bad upon the ground that the 
transaction set up by the respondent cannot be enforced and recognized 

by a Court.” , - , . 

Now what is the case, taking the facts as put forward on ‘the part ot tne 

plaintiff on the one side and the defendants on the other ? The plaintiff is 
a Chatri by caste. He is a man well advan- [525] ced in years ; one who 
not unnaturally would be contemplating that death could not be very far 
distant. As with most Hindus, he necessarily attached great impor- 
tance to and held in high reverence the ministrations of Brahmans, to 
which caste the principal de fendant Umadat belongs. Umadat is a man 

(1) 10 A. 535. 
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of some 43 years of age, and it is obvious from the remarks of the learned 
Subordinate Judge that be is a person held in high consideration amongst 
the people of the locality in which he resides. Now the sole property of 
which the plaintiff was possessed in the month of April 1888, whether in 
the shape of unencumbered proprietorship or in the shape of an equity of 
redemption, wasa two-annas-eight pies share in mauza Sid hanna Raghoram, 
pargana Deogaon, valued, according to the plaintiff, at Rs. 6,000 or, 
according to the defendant, Rs. 2,999, but subject to certain mortgage 
obarges the precise amount of which is not clear. The document, cancelment 
of which is sought by the plaintiff, purports to have been executed by him 
upon the 26tb April, 1888, and having had an opportunity of examining 
the terms of the instrument, I do not think I can do better than to state 
them as they have been translated to us by the Reader of the Court. 

'* I, Mannu Singh, son of Sheozor Singh, deceased, caste Chatri , by 
occupation zemindar, and being resident and zemindar of mauza Sidhanna 
Raghoram, do hereby declare that, as I have become old and have no 
issue, nor is there any hope that I shall, therefore, with a view of securing 
benefit to my soul in the next world, having a month ago beard the recital 
from Sri Bbagwafc by Umadat Pandit, caste Brahman, who is my guru or 
spiritual guide, I have given a two annas share and out of two annas 
gultansi right of Saran Singh, an eight pies share, in all, two annas eight 
pies share in mauza Sidanna Raghoram of which I, declarant, am in 
possession, and have made a present and a gift by danpattr to the aforesaid 
guru of the share aforesaid, and he will remain in possession and pay 
Government revenue, and defraying all usual expenses, derive benefit 
there from generation after generation. Now I have no kind of concern, 
and I will cause mutation of names and will bring forward no excuse. If 
on behalf of me there is any evasion, then [526] the guru may himself by 
application make mutation of names on the document.” 

Now in this document, which has been found by the learned Subor- 
dinate Judge to have been in fact executed by the plaintiff, he states that 
the defendant is his spiritual guide or guru , and in the defendant's own 
statement of defence in the suit, he also has declared that he was the plain- 
tiff’s spiritual guide or guru , and according to the fourth paragraph of the 
statement of defence, the circumstances under which the deed of gift was 
made were as follows : — 

“ The plaintiff has heard him reciting the holy book called Bhagwat, 
and with the view of deriving benefit in the next world, the plaintiff having 
made eleemosynary gift ( shanhalp ) of the property, willingly and volun- 
tarily executed a deed of gift (da?ip<xttr ) , and had it registered, and since 
the time of the execution of the deed of gift, the defendant bolds possession 
of the property by payment of the Government revenue.” 

So that taking the deed of gift itself and the terms used in it in con- 
junction with the statements made by the defendant himself, I have no 
doubt that the defendant was the guru or spiritual guide of the plaintiff, 
and that such was the relation held by him in regard to the plaintiff ; 
moreover, I take the defendant’s own statements as showing what were 
the circumstances under which the document was executed by the plain- 
tiff "in favour of defendant. Now it is upon these materials that in my 
opinion the appeal ought to be decided, and I do not think it is necessary 
to diverge into other matters which are mentioned in the decision of the 
learned Subordinate Judge, though I have to make a few remarks as to the 
contention which has been raised before us to-day in regard to what 
appears in the learned Subordinate Judge's judgment upon the point as to 
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how far possession is necessary to constitute a valid and binding gift under 
the Hindu law and how far, if it is, the principle or the rule of Hindu law 
has been abrogated by s. 123 of the Transfer of Property Act, or in other 
words, whether assuming in this case that there has been, as found by the 
learned Subordinate [527] Judge. no possession on the part of the defend- 
ant of the property the subject of gift, the defect would be cured by the 
provisions of s. 123 of the Transfer of Property Act. Our attention was 
called to the ruling of the Calcutta Court in Dharmodas Das v. Nistanni Dasi 
(1) also to Harjivan Anandaram v. Naran Haribhai (2), Yasudev Bhat v. 
Narayan Daji Damle (3) Dagai Dabee v. Mathura Nath Chattopadhya (4), 
and last but not the least, to the dicision of their Lordships of the Privy 
Council in Kali Das Mullick v. Kanhya Lai Pandit (5). Now from the view 
in which I am disposed to deal with the case I do not consider it neces- 
sary to enter into what is a complicated and difficult question, and upon 
which at this moment I am not altogether satisfied as to what is the cor- 
rect view, whether for the purpose of making a good title in the donee 
under the terms of a gift, actual possession must be given to the donee in 
order to satisfy the requirements of the Hindu law. There is of course 
direct authority in the ruling in Dharmodas Das v. Nistarini Dasi (1) for 
the view that s. 123 of the Transfer of Property Act has so far overridden 
the Hindu law, and there are also expressions of opinion of their Lord- 
ships of the Privy Council in Kali Das Mullick v. Kanhya Lai Pandit (5) at 
page 232 which raise considerable doubt and difficulty as to the soundness 
of the principle that possession is absolutely necessary, but the exigencies 
of the case do not require that I should determine the question. It must 
therefore be understood that any conclusion at which I arrive in this 
case is not based on any determination of that question. 

Reverting to the position occupied towards one another by the 
plaintiff and the defendant as they appear upon the materials before me, 
I have to say that I in no way depart from the principles that I very 
fully discussed, considered and adopted in Sttal Prasad v. Parbhu Lai (6). 
My judgment in that case was one I took some pains to consider, and I 
endeavoured therein to state in as explicit language as I could what I 
believe to be the true rule that should [528] govern cases of this description. 
At page 545 of the report I said : — “ But what the Courts in this country 
will do, is to see that, where one person is so situated as to be under the 
control and influence of another, such other does not unduly or unfairly 
exercise that influence and control over such person for his own advantage 
or benefit, or for the advantage or benefit of some religious objoct in which 
he is interested, and will call upon him to give clear and cogent proof that 
the transaction complained of was such a one as the law would support 

and recognise.” 

Then at a later stage I say : — 

“ Where a fiduciary or quasi fiduciary relation had existed, Courts of 
equity have always placed the burden of sustaining the transaction upon 
the party benefited by it, requiring him to show that it was of an un- 
objectionable character and one which it ought not to disturb.” 

Now this principle is recognized in the law of evidence in this country 
which declares that “ where there is a question as to the good faith of a 
transaction between parties, one of whom stands to the other in a positio 


(2) 4 B. H. C. R. A. O. 31. 
(5) 11 1. A. 218. 11 C. 121. 


(1) 14 C. 446. 
(4) 9 O. 854. 
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of active confidence, the burden of proving the good faith of the transae- 
tion is on the party who is in a position of active confidence.” [S. Ill 
Evidence Act, I of 1872J . Now apnlying this rule to the nresent case,’ 
what is the reasonable inference ? The defendant was, as I have found 
him to be, upon the statement of the plaintiff himself in his deed of gift 
and upon the defendant’s statement, the guru or spiritual guide of the 
plaintiff, and without any other than the absurd reason given by the 
defendant, upon the 26th April, 1888, the plaintiff was led to strip himself 
of all the property of which he was possessed and to hand it over to the 
defendant. Would any reasonable man in full possession of his senses 
and not under unusual influence of some kind or other do such a thing ? 
If, instead of having been able to go about at the time when he made 
the deed of gift the plaintiff had been confined to his bed by illness, 
what would have been the inference, or if that sickness had ended in 
death, what would have been the inference? J have no doubt that the 
rule I have indicated is a [529] sound one, for the purpose of protecting 
people who from their religious fanaticism or old age and infirmities 
are under the influence and control of others when they have been 
influenced into doing what they would nob otherwise have done, by 
requiring that the person seeking to sustain the transaction should 
show that it was carried through in perfect good faith and in such a way 
as to show that it was the voluntary and spontaneous act of the 
party to be affected. Now it does Dot appear to me, reading the 
learned Subordinate Judge’s judgment and giving full effect to the 
argument addressed on bebalf of the respondent and to the evidence, 
that there was any proof before the Court below nor is there before 
us to show us that the transaction of the 26th April, 1888. was one 
that by our deoree we ought bo sustain, and speaking for myself I am 
quite unable bo uphold it, taking as I do the defendant s own evidence 
which leaves on my mind the irresistible impressioa that the defendant 
did take advantage of bis relation towards the plaintiff to lead him to do 
this most improvident act and one which he almost immediately after re- 
pudiated. But even if 1 do not put it so high, it seems to me that the 
defendant has wholly failed to discharge the burden of showing that the 
transaction was made without undue influence and in good faith. I hold 
that in the absence of proof of this kind, the gift to the defendant must be 
treated as invalid, and that the plaintiff is entitled to the relief he seeks 
I therefore am of opinion that the learned Subordinate Judge was 
wrong in the view, he took, and reversing his decree, I decree the 
appeal and the claim of the plaintiff, and l direct that a decree be prepa- 
red in favour of the plaintiff for the purpose of giving effect to his claim 
in accordance with s. 39 of the Specific Keliet Act. The plaiutiff will 
get his costs in all the Courts. 

MahmooD, J. — I am of the same opinion and wish to add nothing 
beyond saying that I concur iu the doctrine laid down by nay brother 
Straight in Sital Prasad v. Parldiu Laid), so far as the ruling applies to the 
existence of fiduciary relationship between a priest or spiritual guide of 
persons iu transactions with the latter. [530] so that all the presumptions 
would be against the defen lanfc iu the e ise, and the decree passed by mv 
learned brother is the only one that cou! 1 he pissed in the case. 
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Before Mr. Justice Straight and Mr. Justice Mahmood. 

SURTI ( Plaintiff ) v. Narvik Das (Defendant) .* [27ch January, 1890.] 
Hindu Law — Exclusion from inheritance — Idiocy — Madness. 

The rale of Hindu law which disqualifies “idiots” and “madmen” from in- 
heritance should be enforced only upon the most clear and satisfactory proof that 
its requirements are satisfied. 

The rule does not contemplate the disqualification of persons who are merely 
of weak intellect in the sense that they are not up to the average standard of 
human intelligence, or endued with the husinesn capacity to manage their affairs 
properly. Tirumamagal Ammil v. Ramasw imi Ayyangar (1) distinguished. 

The facts of this case are stated in the judgment of Straight, J. 
Pandit Sundar Lal y for the appellant. 

Mr. Divarka Nath Banerji and Maulvi Zahur Hitsain , for the res- 
pondent. 

JUDGMENT. 


STRAIGHT, J. — This first appeal relates to a suit brought by the 
plaintiff-appellant before us againt the defendant-respondent under the 
following circumstances. It appears that prior to the year 1879 a man 
of the name of Salig Ram carried on a very considerable business in the 
Agra district as a contractor. He had one son Mathu Lai, a wife of the 
name of Bibia, and a daughter of the name of Surti, the plaintiff-appellant 
before us. Mathu at an early age was married according to the ordinary 
course of things prevailing among Hindus, but his first wife died, and 
when he was entering upon early manhood he was married a second time 
to Musammat Narain Dai, the daughter of a respectable person of posi- 
tion in the Agra district, and she is the defendant to the present suit. 
Musammat Surti, the daughter of Salig Ram, was married to one Mallu 
Mai. On the 10th September, 1879, Salig Ram died leaving LS31J 
behind him a large quantity of immoveable and moveable property, the 
nature of which is set out in the details attached to the plaint. In the 
ordinary course, upon the death of Salig Ram, he being a separated Hindu 
and the sole owner of his property, his son Mathu Lai would have 
inherited, and there is no doubt that as a matter of fact, upon his father s 
death he was treated by his mother, Musammat Bibia, as his father’s heir, 
as the proceedings in a certain certificate application made under Act 
XXXV of 1858, which was taken at the end 1879 by Musammat Bibia, 


show^t ^ noticeable that Mallu Mai, the husband of Musammat Surti, 
the present plaintiff-appellant, was well aware of that proceeding that 
was so being taken ; and I think the learned Subordinate Judge was right 
in adopting the view he did, that both Musammat Bibia, the mother, and 
Mallu Mai, the brother-in-law of Mathu Lai, must be regarded as having 
looked upon him as not at that time disqualified from his father s mheut 
ance, because in that proceeding he was treated as, and upon the fo °^ 
of being his father’s heir, and it was in the capa city of guardian loi 

• First Appeal. No. 11 1 of 1888, from a decree of Maulvi Saiyad Farid ud-dio Ahmad, 

Subordinate Judge of Agra, dated the 31st March, 1888. 

m 1 M.H.C.R. 214. 
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as his father s heir, that a certificate of guardianship was granted to 
Musammat Bibia. In the present case Musammat Surti comes in, and in 
her plamt she makes the following allegations, namely, that Mathu Lai 
her brother was a lunatic and insane and was born deaf and dumb and 
was so at the time of his father’s death also, and that he could not there- 
fore have inherited tho estate of his deceased father Salig Ram. The 
plaint further says that Musammat Bibia owned and held the whole of 
the estate of the deceased Salig Ram so long as she lived. Upon this alleg- 
ation that Musammat Bibia took the whole estate upon the death of Salig 
Ram, and that Mathu Lai never inherited at all, the plaintiff claims pos- 
session of the estate as the daughter of Salig Ram in preference to the 
defendant, the widow of her deceased brother. It is common ground that, 
-Mathu Lai was disqualified under the Hindu Law from inheritance, 
Musammat Bibia would upon the death of her husband Salig Ram take 
the estate ; and that in succession to her the plaintiff would be entitled 
thereto. But if Mathu Lai was not disqualified, then he took as the heir 
of [532J his father, and after him the defendant would take the estate of a 
widow of a separated Hindu. Consequently the whole of the plaintiff’s 
case rested upon the allegation, supported by such proof as she was in a 
position to bring, that Mathu Lai in fact never did take and never could 
have taken the inheritance of his deceased father Salig Ram, because he 
was disqualified by reason of being a lunatic and insane, or born deaf 
and dumb. The allegations contained in the plaint were contradicted on 
the part of the defendant, and the first question that had to be determined 
was, and that was one of fact, was Mathu Lai, by reason of insanity or 
lunacy or being born deaf and dumb, disqualified from inheriting from 
his father according to Hindu Law ? No doubt there are many passages 
in various works of authority on the Hindu Law and in the sources 
of those authorities, namely the Hindu Law itself, which declare that 
certain persons are to be disqualified from inheritance. As has been 
pointed out by Dr. Jolly in his Lectures upon the Law of Partition, 
Inheritance and Adoption, at pages 271 et seq t there is much con- 
troversy and question as to what is the binding category of the 
disqualifications, some of which are mentioned by some authors and 
others by others, but only a few by all. This case, however, does not 
render it necessary for me to enter into those controverted views ; and it 
is enough to say that the plaintiff must be tied down to the terms of her 
plaint, by which she in fact alleged that Mathu Lai was a “lunatic and 
insane and that lie was born deaf and dumb ” and that by reason of 
those circumstances he was disqualified. The question then raised is a 
pure question of fact, and tho learned Subordinate Judge, who has very 
fully considered and discussed all tho evidence produced in the case, came 
to the conclusion that it failed to establish either that Mathu I^al was a 
lunatic or insane from his birth or at the date of the death of his father 
Salig Ram, or that he was born deaf and dumb. In the course of the argument 
I pub it to Mr. Sttmlar Lai, who appeared on the part of the plaintiff, whe- 
ther the statements of Dr. Hilson, the Civil Surgeon of Agra, given in Court 
upon the 2nd August, 1SS7, did not put his ease in its strongest shape, and 
he very frankly [S33j said that they did, and that they represented what 
the case of lunacy or insanity was that was set up on the part of the plain- 
tiff, as showing that Mathu Lai was a disqualified person. It is clear to mv 
mind upon reading Dr. Hilson's deposition that it affords material wholly 
inadequate for the purpose of throwing Mathu La! into any category of 
persons who according to the Hindu Law would be disqualified from 
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taking their inheritance. Apart from the unsatisfactory nature of Dr-. Hil- 
son’s statements in the present suit, and I say unsatisfactory, because 
his deposition was only given from what he found in the certificate granted 
by him on the 27th November, 1879, his statements themselves do not 
appear to me to show that Mathu Lai was other than a person not quite 
up to the ordinary standard of intelligence, and possibly not one in 
whose hands it would be quite safe or advantageous for his interests 
to leave the management of his own affairs. But that is not enough 
in my opinion, and it does not seem to me, when we are dealing 
with a rule of Hindu Law the enforcement of which is to exclude 
a person from inheritance, that we should adopt and enforce that rule 
of Hindu Law except upon the clearest and most satisfactory proof that 
the true requirements of the Hindu Law are satisfied. I do not think 
myself that when the Hindu Law speaks of idiots and madmen or 
lunatics ” that it contemplates persons merely of weak intellect, in 
the sense that they are not up to the ordinary standard of human 
intelligence or endued with the business capacity to manage their affairs 
properly or that it intended such persons to be cut out of the list of heirs 
and deprived of their inheritance. Mr. Sundcir Lai referred us to a case 
reported in the Madras High Court Reports, Yol. I, page 214 (Tiruma- 
magal Ammal v. Lamasivami Ayyangar) ; and he says that that ruling 
establishes the position that the reason for disqualifying is “the unfitness 
of a person for the ordinary intercourse of life.” But the learned Pandit 
overlooked the fact that in that case the person was an admitted idiot, 
and all that the Court said was that the reason for disqualifying an idiot 
was his unfitness for the ordinary intercourse of life. But there is noth- 
ing in the evidence before us to show that this man Mathu Lai was 
insane and thereby unfit for the ordinary intercourse [5343 of life. On the 
contrary Lala Sakhan Lai, vakil, High Court, and Government Pleader, 
who was instructed on behalf of Musammat Bibia in the certificate pro- 
ceeding of 1879, distinctly said that in his opinion Mathu Lai was not 
insane , though “ his powers of reasoning were somewhat weaker than 
those of an ordinary .man.” Mr. Sakhan Lai further entirely disposes of 
the allegation in the plaint that Mathu Lai was deaf and dumb from his 
birth, for he says that he “ conversed with Mathu Lai on their way to 
Dr. Hilson’s house;” and that Dr. Hilson asked questions and Mathu 
Dal replied to the remarks and questions that he made to him. I do not 
propose, because it does not appear to me necessary to do so, to travel 
through the evidence upon the one side and the other. I have carefu y 
read the judgment of the learned Subordinate Judge and I think he has 
satisfactorily and properly dealt with that evidence. I may, however, remark 
as a striking proof that Mathu Dal was not what the plaintiff says he was, 
that there are the facts that lie was married to one lady of respectable family, 
and that upon her death, he was married to another lady of similar position, 
a state of things most unlikely to have happened in. the Hindu com mum y 
had he been an idiot or lunatic, a fact sure to be well known, the fatheis 
nf those girls being well aware as they must have been of the consequence 
O [ his mental condition on his right by inheritance. It is also proved by 
the evidence that, down to the death of his father, Salig Ram, Mathu La 
was constantly associated with him in his business, and documents wem 
produced which showed that he took an intelligent part in that business. 
Further and there seems to be no contradiction of the fact asserted y 
the defendant, that he performed the thirteen days' ceremony connects 

with his father’s obsequies. 
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1 have very little doubt whatever that this suit originated with, and 
was promoted by Mathu Lai, the husband of the plaintiff, Surti, for the 
purpose of unfairly ousting the defendant, the widow of Mathu Lai, from 
tno property to which at lonsfc sh© is ©nfcifclod so long as she lives* I 
repeat that I agree with the view expressed as to the value of the evidence 
by the learned Subordinate Judge, and [535] I fully adopt his conclusions 
with regard to that evidence, and am satisfied that there was no proof 
before the Court below, nor before us, which would warrant us in holding 
that Mathu Lai was an “idiot” or “ insane ” or born deaf and dumb, or 
that he was an “ idiot ” or “ insane ” at the date of his father’s death, and 

as such was disqualified from taking the inheritance. I dismiss the 
appeal with costs. 


Mahmood, J . — I agree so completely with all that has fallen from my 
brother that I should not have desired to deliver a separate judgment 
except foi the fact that Pandit K>u?i(lav in arguing the case for the 
appellant, insisted strongly upon the original Sanskrit words which are 
to be found in Mitakshara, chap. II, s. 1, verse 1, as words implying 
circumstances under which disinherison may take place under that system 
of law. One of these words was, as the learned pleader pointed out, the 
word unmattaka , which in the English translation before me is rendered 

as “ mad one.” ^ The other was the word jad-, which has been translated 
as meaning an “ idiot.” 

My brother Straight has described how these terms “ mad one ” and 
‘ idiot,” whether taken in the original Sanskrit or in the English language 
or in any other language, would if taken in their general and vague sense, 
produce disastrous results in the shape of bringing about the disinherison 
of persons whose birthright it is to inherit from their father. These two 
words, which the learned Pandit has himself pointed out, are the very 
best illustration of what my brother has said in his judgment, namely, 
that every presumption is to be taken against disinherison ; and before 
doing so the greatest care should be taken in ascertaining what the real 
views of the framers of the law were, and what they intended should be 
done for the purpose of taking away the property from the son or any other 
person, as in this case the widow, who is prima facie entitled to inherit 
from him. This word unmattaka occurs in Sir Monier Williams’ Diction- 
ary at page 159, and there the meaning given is ‘ insane,’ ‘ mad.’ ‘ drunk.’ 
Now that word is connected with the earlier word unmatta, which means 
insane,’ ‘drunk,’ ‘mad,’ ‘ intoxicated.’ &c., and has many other significa- 
tions. The [ 536 ] word unmattaka must have therefore all the meanings 
which the word unmatla has, of which it is a derivative. & 

The other jad which occurs in the same work at page 336 has the 
following meanings : ‘Cold,’ ‘ frigid,’ * chilly,* ‘ stiff,’ 4 stunted,’ ‘ paralysed,’ 
t motionless,’ ‘ frantic,' * senseless,’ ‘stupid,’ * idiotic,’ ‘ irrational,’ * dumb ' 

‘ stunning,’ ‘ stupefying’ ; with many other significations besides. It is 
not my desire in delivering my judgment in this case to enter into any 
philological disquisition ; hut as the case was argued on the basis of the 
Sanskrit etymology of those words themselves, I have thought it desira- 
ble to show that these words are not to 1)3 taken in their literal sense in 
the law. Otherwise a man who takes a cold hath in the moroing mav «et 

a * chill,’ and thus find himself suddenly prevented from inheriting from 
his father. ° 

Consequently, in dealing with these general and vague phrases and 
terms suoh as unmattaka and jad, one must not be guided merely by their 
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philological signification, but must be satisfied as to what the lawgivers 
who used those terms themselves understood. 

In this case the strongest evidence in favour of the plaintiff is that of 
Dr. Hilson, whose opinion proceeds upon a certificate of his own granted 
in the year 1879 and who perhaps had only a very few minutes’ leisure on 
two different occasions to judge as to the mental capacity of Mathu Lai ; 
and therefore his whole evidence proves nothing more than a mere suspicion 
that there may have been a congenital idiotcy or weakness of mind. But 
that is not sufficient in my opinion to prove that it was so either at the 
birth of Mathu Lai or the death of Saligram on the 10th September, 1879. 
The views therefore expressed by my brother represent not only sound 
common sense, but also the views of those who made those laws relating 
to the exclusion from inheritance of a Hindu. 

I therefore entirely agree in the whole judgment which my brother 
li as given and also in the decree which he has made. 


Appeal dismissed. 


12 A. 537=10 A.W.N. (1890) 90. 

[537] APPELLATE CIVIL. 

Before Sir John Edge , Kt Chief Justice and Mr. Justice Brodhurst. 


Ballam Das. ( Judgment debtor) v. Amar Raj and another 

{Decree-holders)* . [29th January, 1890.] 

Mortgage — Second mortgage of the same property to the same person — Sale in execution 
of decree on first mortgage — Purchase by mortgagee aecree holder. 

A decree-holder holding two decrees of different Courts on separate bonds hypo- 
thecating the same property, in execution of the first decree purchased the 
property bimBelf. The surplus of the sale proceeds was distributed by the Court 
among other persons who held money decrees against the same judgment-debtor. 

Held that the decree-holder could not afterwards execute the second decree 
against property of the judgment-debtor not included in the hypothecation bond. 
Ahmad Waliv. Bakar Husain [ 1) Khwajah Baksh v. Imaman (2), and Bapu 
Ravji v. Ramji Svaiupjx (3) referred to. 

[R., 18 A. 31 = 15 A.W.N. 344; 19 A. 196 = 17 A.W.N, 18 ; 20 A. 23; 24 M. 96. J 

The facts of this case were as follows. One Ballam Das was a 
simple mortgagee under two bonds relating to the same property. He 
brought two suits for enforcement of the bonds, one suit being instituted 
in the Court of the Subordinate Judge and the other in the Court of the 
Munsif of Benares. He obtained a decree in each suit, and in execution 
of each decree the mortgaged property was attached. On the 9th June, 
1885, the property was sold in execution of the decree passed by the Subor- 
dinate Judge, and was purchased by the decree-holder himself. The amount 
realized by the sale was Rs. 4,500, the decree of the Subordinate Judge 
being for Rs. 3,585-14. The decree-holder then applied to the Munsif, in 
whose Court execution of the other decree (which was for Rs. 82-6] 
was pending to have the surplus of the sale-proceeds applied in satisfaction 

* Second Appeal, No. 1385 of 1888, from a decree of 0. Donovan, Esq.. 

Judge of Benares, dated the 4tb August, 1888, reversing a decree of Pandit Raj Natn, 
Munsif of Benares, dated the 24th April, 1888. 

(1) 3 A.W.N. (1883) 61. (2) 5 A.W.N. (1885) 210. (3) 11 B. 112. 
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d ®?“' 00 ' and the I ^ U " 8 .! f forwarded the application to the Subordinate 

decree's Yfor ' moZvT’l dlstr,butad tha surplus among the holders of other 
aeorees tf or money only) against the judgment-debtor. 

, % de cree ~ h older then applied for execution of the Munsif’s 

hypothecated ° f Pr ° p6rfcy belon 6' n g to the judgment-debtor other than that 

BaJ h v e (l tK ° aPPliCatl ° n> °° the authority of Baku 

the Munnif^f ^ fcb ° dc l cre ® holder, ^ the District Judge of Benares reversed 

ann ^? ® f f, de ?£® e ; a ° d allow ed the application. The judgment-debtor 

MahmnorJ°T 9 ? lgb r and the appeal came for hearing before 

^ „ fc °- a Divisi ? n Bench. His Lordship describ- 

6a. the case as laising the following question: — 

Whether a person holding two incumbrances against one and the 

““J? P ?° f u erfc J’ a ° d by ]> rin Z in 8 <*>sale the incumbered property in enforce- 

Z h ° u ^cumbrance, and purchasing it himself, can,' subsequent 

such purchase, either claim enforcement of the later lien, or sue for 
recovery of money due upon such later lien by enforcement against some 
property of the judgment-debtor other than that which the incumbrancer 
has^already purchased in execution of the decree which enforced his prior 

Pandit Sundar Lai , for the apxDellant. 

Munshi Hawal Behari Bajpai , for the respondent. 


JUDGMENT. 

Edge C J and Bkodhurst, J.— The respondent here held two 
fuo ^! llch fche same Property was hypothecated. In the Court of 
;T e ily >oidlnafc0 Judge he obtained a decree on one bond, in the Court of 
the Munsif he obtained a decree on the other. Each decree decreed 
the sale of the same property. The respondent attached the propertv 
under each decree, and, having done so, put it up to sale under the 
decree of the Subordinate Judge and himself purchased it at the sale. The 
proceeds of that sale satisfied the decree under which the property was 
sold, and left a surplus which the Judge directed to be made over to other 
parties. The respondent now seeks to execute the decree of the Munsif 

rfol?| Sfc the other P r °P 0rfc y °f his debtor which was not hypothecated. It 
Loo9J appears to us that this case comes within the principle of Ahmad 
Walt v. Bakar Husain (2), and also within that of Khwaja Bakhsh v. 
lmaman (3), and within that of Babu Ravji v. Ramji Svarupji (I). The 
lower appellate Court in appeal made tho order which the respondent 
sought. Applying the cases which we have cited, we must allow this 
appeal with costs, and reinstate the decree of the Munsif. 


Appeal allowed. 


(1) U B. 112. 


(2) 8 A.W .N. (1888) 61. (8) 5 A.W.N. (1SS5) 210. 
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12 A. 339 = 10 A.W.N. (1890)97. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell 


Ram Lal and ANOTHER c Decree-holders ) v. Narain and OTHERS 

{Judgment- debtors) .* [30bh January, 1890.] 

Mortgage — Execution of decree —Conditional decree for sale not made absolute — Act IV 
of 1884 ( Transfer of Property), ss. 88, 89 — Res judicata. 

A conditional decree for the sale of mortgaged property under s. 88 of the Trans- 
fer of Property Act (IV of 1882) cannot be executed unless and until it is made 
absolute by an order passed under s. 89. 

Where on a previous application being male for execution of such a conditional 
decree, the judgment-debtor did not appetr to oppose the decree-holder's ap- 
plication for attachment and sale, but the application w is dismissed for want of 
prosecution, — held , that as the question whether the conditional decree was 
capable of execution before it was made absolute was never be f ore in issue, and 
was not judicially treated on the occasion of the former application, there was 
no res judicata on the point. 

[Overruled., 13 A. 278 = 11 A.W.N. 83; F., 22 C. 931 ; 25 M. 244=12 M.L.J/279; 
8 O.C. 75; R., 5 O.C. 251; D., 2 S.L.R, 90J 

THE appellants in this case held a decree against the respondent 
passed on the 24th November 1835, upon a bond dated the 15bh June, 
1869. The decree was a conditional decree for sale of property mortgaged 
in the bond ; it was passed under s. 88 of the Transfer of Property Act 
(IV of 1882), and it was in the form prescribed by scb. iv, No. 128 of 
the Civil Procedure Code. No order absolute for sale under s. 89 
of the Transfer of Property Act was ever made or applied for. On the 
26th April 1887, the decree-holders apnlied for execution of the condi- 
tional decree of the 24th November, 1885, and the mortgaged property was 
attached, but the application was, on the 9th June 1887, struck off for want 
of prosecution. The ore- [540] sent application for execution of the same 
decree was made on the 7th January, 1888. Objection was taken on 
behalf of the judgment-debtors to the effect that the conditional decree ot 
the 24th November 1885, was incapable of execution, and that the 
property could not he sold except under an order absolute for sale under 
s 89 of the Transfer of Property Act, which had never been passed. 

The Court of first instance (Munsif of Agra) disallowed the objection 
and granted the application for execution. The Munsif observed As 
the property was attached before, and notice issued, but the judgment- 
debtors took no objection, and as I also find that according to the practice 
prevailing in the Civil Courts of this district a final decree was not prepared 
before, therefore the objection of the judgment-debtors as to tbe 

correctness of the decree is untenable. . T j e a The 

The judgment-debtors appealed to the District Judge of Agra. 

Judge decreed tbe appeal, observing as follows . . 

“The Munsif in his judgment has apparently laid stress on the iacu 
that a wholly irregular course of practice was prevalent here, until stoppe 
hv an order, omitting to make cooaitional decrees absolute, and taki g 

out execution on the conditional decrees which were “loot 

He finds that the practice is deserving^.! indulg ence. In this 1 oanno 

• c r,v.ri Annpil No 512 of 1889. from a decree of H. G. Pearse, Esq., 

Judee oT Agra dJted tbe 27th February, 1889, reversing a decree of Munshi Prag D , 
Mulsif of Agrk, dated the 29th September, 1889. 
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agree with him. Nor do I think it necessary fco go at length into the 
Question of vyhether it was necessary that objection should betaken to the 
first application, and whether re s judicata applies. I simply fiad that, 
there never having been any decree in existence capable of execution, 
execution naturally cannot be taken out, and, holding this, I decree the 
appeal with costs against the respondents.’* 

The decree-holders appealed to the High Court. 

Babu Dwarka Nath Banerji, for the appellants. 

Babu Durga Charan Banerji and Munshi Ram Prasad , for the 
respondents. 


4890 

JAN. 30. 

• * < 


Appel- 

late 

* * 

Civil. 

12 A. 539 ^ 
10 A.WJf. 

(1890) 97. 

* • 


JUDGMENT. 

BRODHURST and Tyrrell, JJ. — This is an appeal in the execution 
department. The appellants obtained’ a decree under s. 88 of the Transfer 
Of Property Act on the 24th November, 1888. They £541] never made 
any application under s. 89 to have that decree made absolute, and they 
have now in January 1888, taken out execution of the original decree. The 
Court below has held that the present decree is not capable of execution, 
and that an application on the part of the decree-holders to have the decree 
made absolute would now be barred by time. In second appeal two pleas 
are urged on behalf of the decree-holders. First that the order made by 
the Court executing the decree in April 1887, was equivalent to an order 
making the decree absolute. But, looking at the proceeding, it is obvious 
that this is not so. Secondly, it was contended that this question is res 
judicata between the parties, because when notice was issued fco the 
judgment-debtors in April 1887, they did nob appear fco oppose fcbe decree- 
holder’s application, for attachment and sale, but as the question was 
never before in issue, and was not judicially treated in 1887, or subse- 
quently till the present application was made, it is plain that there has 
been no adjudication on the point which can bar the decision of the 
objection now taken. The appeal is dismissed with costs. 

Appeal dismissed . 


12 A. 341 = 10 A.W.N. (1890) 99. 

APPELLATE CIVIL. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 


Babct Ram and another (Plaintiffs) v. Ram Dayal, and another 

{Defendants)* [30th January, 1890.] 

Priy\cipal and agent —Suit by principal against agent to recover money received a>id not 
accounted for —Act XV of H77 (Lwnifcifion Acp sch. ii. No. 89— Termination of 
agency— Act IX of 1S72 (Contract Act), ss. 201, 218. 

Whore an agent for the 9ale of goods receives the price thereof, the agency 
doe* not terminate, with reference to ss. 201 and 218 of the Contract Act (IX of 
1872) until he has paid tho price to the principal; and a demand made by the 
principal for an account of tho price is made “ during the continuance of the 
agenoy ” within the meaning of sch. ii, art. S9 of the Limitation Act (XV of 
1877) ; and a suit by the principal to recoverjthe price is therefore within time if 
brought within throe years from the date of such demand. The agency does not 


* Second Appeal. No. 400 of 1888. from a decree of H G. Pearse. Esq., District 
Judge of Agra, dated the 15th December, 1837, ooufirmiog a decree of Munshi Prac 
J>aa, Munaif of Agra, dated the 10th September, 1837, * 


VI— 137 


1089 


12 All. 542 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1890 

Jan. 30. 

Appel- 

late 

Civil. 

12 A 341 = 
10 A.W.N. 
(1890) 99. 


terminate immediately on the sale of the goods. It does not terminate at the 
time when the plaintiff obtained knowledge of the defendant’s breach of duty. 

[F., 26 C. 715 (725) = 3 C.W.N. 524 ] 


[542] The facts of this case were as follows : — The plaintiffs were 
merchants trading at Agra, and they consigned, at different dates in 
1881, 152 bags of jeera or cummin see 1 to the defendants, who were the 
plaintiffs * agents in C ilcutca, oq commission sale. On the 8th December, 
1881, the defendants sent to the plaintiffs an account of 119 out of the 
152 bags. No account was ever rendered of the remaining 33. bags, 
which wore sold in January 1882, and the plaintiffs made no inquiry 
and took no action regarding these bags until the 27th December 1886, 
when thev demanded from the defendants the price realized on sale of 
the 33 bags, the demand being refused. The present suit was instituted 
in March, 1887. Tue plaintiffs alleged in their plaint that the defend- 
ants had neither returned the jeer& seed nor remitted the value thereof, 
and they claimed Rs. 543-3-9 as the price realized on the sale of the 
33 bags. The defendants pleaded, inter alia, that the suit was barred 

by limitation. 


The Court of first instance (Munsif of Agra) dealing with this plea, 
observed : — “ I find that this suit is governed by articles 88 and 89 of Act 
XV of 1877 It is admitted bv the parties that no account was ever 
demanded and refused. It remains to be determined whether the agency 
has terminated, and if so, whether the suit was filed within three years 
from the date of termination of the agency. Under s. 20 L of the Indian 
Contract Act of 1872, “ agency is terminated by the principal revoking 
his authoritv or the agent renouncing the business of the agency, or by 
the business' of the agency being completed, or by either the principal or 
agent dying or becoming of unsound mind, or by the principal being 
adjudicated an insolvent under the provisions of any Act for the time 
being in force for the relief of insolvent debtors. In this case the autho- 
rity of the principal was never revoked, the principal and agents are alive 
and of sound mind, and the principal has not been declared an insolvent 
under any such Act as referred to in this section. It is to be seen whether 
the business for which the agency was created has been completed. In this 
case the agency was created for the sale of merchandize or goods sent to 
the agent [543] by the principal. The principal, that is, the plaintiffs, as 
would app ear fromthe petition of plaint, consigned some 152 bags of jeera to 
the agents, the defendants, in Calcutta, to be sold by them between Chaifc 
Sudi 15th Sambat 1938 and Baisakh Badi 15th Sambat 1938. The 
agents sold 119 bags and credited the value to the plaintiff’s accoun • 
The remaining 33 bags were not accounted for. After the said eons’ gn- 
ment of 152 bags, no other goods were sent to the defendants for sale. 
The defendants sent an account to the plaintiffs on the 15th Baisakh Su 

Sib. ..... 8bli [b-b. ,1881. After fbi|. th. fMgf j.KT 

demanded any account whatever of the remaining 33 hags^ The efencl 
ants sold their 33 bags of jeera somewhere in January. 1882 ' 6 J 

neither informed the plaintiffs of the sale nor submitted any account, nor 
paid the value thereof to them. Tne plaintiffs also remained 

to the 27oh December, 1836, when they demanded the P riaa 
o Irt 33 ba»s of jeera, and the defendants refused to pay them. 
From the circumstances stated above, it is clear that the business 
of the agency terminated or was completed when the goods for -the sa 
whlreof ft was created were sold, namely, Magb Sul. 2nd Sambat 1938. 
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Id my opinion it is not necessary for the completion of the 
business of the agency for such purposes that the price of the goods 
sold be paid tc> the principal. The contention of the learned counsel for 
the plaintiffs that, as the plaintiffs were not informed of the sale of the 
goods, in other words, had no knowledge of the sale, no cause of action 
accrued to them, aod therefore limitation could not run from the date of 
sale, has no force. This is not the case in which, according to the Indian 
Limitation Act, a plaintiff’s ignorance of the occurrence of the breach 
affects the starting point of limitation. I may add here that there is no 
allegation of fraud in the petition of plaint, or anywhere in the records of 
this case. Had there been such an allegation, the case might have been 
different. The present suit has not been brought within three years 
from the date of termination of the agency; i.e. t Magh Sudi 2nd Sambat 
1938, when the goods were sold. The suit is therefore barred by 
limitation. ” 

[ 544 ] The plaintiffs appealed to the District Judge of Agra, the 
material portion of whose judgment was as follows : — 

“ The appellants contend that it is not the duty of a principal to look 
after his agent, but for the agent to submit accounts to his principal, and 
that the cause of action does not accrue from the date of sale, but from 
the date when the plaintiffs became aware of it. In 1882 the respondents 
obtained a decree against the appellants in Calcutta for Rs. 600. This 
was executed in 1884, and the plaintiffs (appellants) admit that they then 
became aware that the 33 bags had been sold, in spite of which they admit 
they never called for any accounts or took any action till 1887. For the 
respondents it is urged that s. 213 of the Contract Act applies, viz., that 
the agent is bound to render proper accounts to his principal on demand. 
In the Court’s opinion, the appellants showed wilful and incomprehensible 
carelessness in not demanding the account of these 33 bags for six years, 
and are not entitled to plead ignorance when they took none of the legitimate 
means open to them to learn, by applying for accounts, what had become 
of these bags. The Court holds that art. 89, sch ii. Limitation Act, 
XV of 1877, fully applies to this case, and that the plaintiffs are time* 
barred. The Court therefore dismisses the appeal with costs against 
the appellants.” 

The plaintiffs presented a second apDaal to the High Court, 

The Hon. .Pandit Ajudhia Ncith, Pandit Sundat _Laf, aod Munehi 
j Nawal Behari, Bajpai for the appellants. 

Mr. C. Dillon and Mr. R. Malcomson , for the respondent. 

JUDGMENT. 

Brodhdrst and TYRRELL, JJ. — This suit has been erroneously 
dismissed as barred by limitation by both the Courts below. The plaintiffs 
are merchants who employed the defendants as brokers for the sale of 
certain goods, the defendants being bound on the sale of the goods to remit 
the prices realized to the plaintiffs. The plaintiffs allged that the defend* 
ants furnished an account and sent certain moneys, but kept them out of 
the account, and did not remit the price of some jeera seed, which is claimed 
in this action. The defendants’ main answer was that they had the p.aintiffs* 
[ 345 ] authority for writing the debt off against debts due to them by the 
plaintiffs. The court below has dismissed the suit under art. 89 of the 
Limitation Act; apparently the learned Judge’s reasons were that the 
agency had determined within the meaning of s. 201 of the Contract Act 
more than three years before this suit was brought, and beoause the plamtiffg 
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showed carelessness in not demanding the account of 33 bags for six years, 
and are not entitled to plead ignorance when they took none of the 
legitimate steps open to them. The learned Judge thought that the termi- 
nation of the agency was to be ascertained and to run from the time of the 
plaintiff’s knowledge of the defendants’ breach of duty, but that has 
nothing to do with the termination of an agency under art. 89 of the 
Limitation Act. The terminus a quo of that article is * when the account 
is during the continuance of the agency demanded and refused, or where no 
such demand is made, when the agency terminates.” There is no question 
of knowledge or carefulness involved in this article. Now the Court of 
first instance found that on or about December, 1886, the plaintiffs 
demanded an account of the price of these 33 bags and the defendant 
refused to pay, that was some six months before the suit was brought. 
Then' arises the question whether these accounts were demanded and 
refused during the agency or not. It was argued with much ingenuity 
that under s. 201 of the Contract Act the agency had terminated immedi- 
ately on the sale of the goods by the business of the agency being 
completed. But s. 218 of the same statute provides that an agent is 
bound to pay to his principal all sums received on his account. Clearly 
then the business does not terminate on receipt of the money by the 
agent, inasmuch as there is a subsequent obligation to account for the 
sums and to pay them. Moreover there was no allegation that their 
business relation had terminated when the action was brought in the 
Court below, and there was no justification in law or in fact for holding 
that the agency terminated as soon as the defendants sold the property. 
Applying therefore art. 89 of the Limitation Act, the suit is not barred, 
and the case must go back to the Court of first instance, and the costs 
will abide the result. Cause remanded 


12 A. 546 = 10 A. W.N. (1890) 77. 

[646] APPELLATE CIVIL. 

0 

Before Sir John Edge , KU t Chief Justice and Mr. 

Brodhurst. 


Justice 


; Mitthtj Lal and others ( Defendants ) v. Kishan Lal 

(Plaintiff) * [4th February, 1890.] 

Execution of decree— Distribution of proceeds of execution-sale— Sale in execution of 
decree enforcing mortgage— Priority of mortgages -Civil l rocedure Code , s. 295 
proviso (c) — Act IV of 1882 ( Transfer of Property ) Act, s. 80, 

A mortgaged certain property to B in July 1874, to C in March, If 77 , and again 
to B in November, 1877. B obtained a decree directing tbe sale of tbe property 
in satisfaction of his two mortgages, and it was sold accordingly. Subsequent to 
the sale C obtained a similar decree upon his mortgage, and having unsuccess 
* fuiiv aDDlied in his own suit to have his decree satisfied out of the sale-proceeds 
1 “ !r mmTnt of B ? s first mortgage of July 1874. brought a suit under the ast 

paragraph but one of s. 295 of the Civil Procedure Code to recover the amount 
rppsived bv B in respect of B's mortgage of November 18/ /. . _ . . 

Held that to read the words “an incumbrance” in s. 295, proviso (c) of the 
Civil Procedure Code as “an incumbrance or incumbrances”, so as to grve priority 
to B’s mortgagee of November 1877, over C’s earlier mortgage of Maroh 1877, 

• Second Appeal, No. 437 of 1888 from a decree of Babu Abinash Chandra Banerji, 
Subordinate Judge of Aligarh, dated the 6th March 1888, revere, ng a decree of Maulv, 
Muhsmroad Ezid Bakbsh, Muneifi of Kasganj, dated Ibe 19th March, 1887. 
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would be to defeat the intention of the Legislature as expressed in that section 

‘ and also in s. 80 of the Transfer of Property Aot (IV of 1882) ; and that C was 

entitled to maintain the suit. 

4 « 

• _ _ * * 

The facts of this case are sufficiently stated in the judgment of the 

Court. 

The Hon. Pandit Ajtidhia Nath aDd Munshi j Ham Prasad , for the 
appellants. 

Mr. Dwarka Nath Banerji , for the respondent. 

JUDGMENT. 

Edge, C. J. and Brodhurst, J. — There is no dispute about the 
facts in this case. One Narain Singh on the 8th July, 1874, mortgaged 
certain property to Earn Lai. On the 23rd November, 1877,. he further 
mortgaged the same property to Pam Lai. On the 7th March 1877, he 
had mortgaged the same property to Kishan Lai, who is plaintiff in this 
suit. Pam Lai obtained a decree on the 31st August, 1883, for the amounts 
due under his mortgages of the 8th July, 1874, and the 23rd November, 1877. 
That decree directed a sale. On the 20th June, 1885, the property was 
sold in execution of that decree. That sale was confirmed on the 26th June, 
1886. Kishan Lai had obtained a decree for sale of the same property on 
.the 28th [5473 September, 1885. Kishan Lai applied in his own suit to have 
his decree satisfied out of the proceeds of the sale under Pam Lai’s decree 
.after payment of Pam Lai’s first incumbrance. The proceeds were handed 
over to Pam Lai in discharge of the mortgage of the 8th July, 1874, and 
that of the 23rd November, 1877. Of what remained there was not 
sufficient to discharge Kishan Lai’s mortgage. Kishkn Lai brought this 
suit against the representatives of Pam Lai to recover the amount which 
had been received in respect of the mortgage of the 23rd November, 1877, 
on the ground that as his mortgage had not been satisfied, they, the repre- 
sentatives, were persons not entitled within the meaning of s. 295 of the 
Code of Civil Procedure to receive that amount. The first Court dismissed 
the claim. The Subordinate Judge on appeal gave the plaintiff a decree. 
The defendants, representatives of Pam Lai, have appealed. 

Pandit Ajudhia Nath contended that under s. 295 clause (c) the repre- 
sentatives of Pam Lai took priority in distribution of the proceeds not 
only in respect of the money under the mortgage of the 8th July, 1874, 
.but in respect of the moneys due under the mortgage of the 23rd November, 
1877, over Kishan Lai, plaintiff. That contention' is based on what 
appears to us to be a misreading of clause (c). The Pandit contends that 
the words “ when immoveable property is sold in execution of a decree 
ordering its sale for the discharge of an incumbrance thereon ” mean either 
incumbrance or incumbrances, and that as the property was sold under a 
decree ordering its sale for discharge of those two incumbrances, they took 
priority over Kishan Lai’s incumbrance. To so read that section and to 
so apply it to a case like this would be in our opinion to frustrate the 
Object the Legislature had in view not only in s. 295 of the Code of Civil 
Procedure, but in s. SO of the Transfer of Property Act, and would be to 
apply a principle to the distribution of proceeds which would give priority 
to a subsequent incumbrance. Indeed, if the Pandit is correct, Kishan Lai 
'would not be a person entitled to share in any distribution in this case, 
because his incumbrance instead of being subject to that of the 23rd 
November, 1877, [548] was prior ^to it. and it we were to treat that incum- 
brance of the 23rd November, 1877, as in this case the incumbrance within 
the meaning of clause (c) for the discharge of which the sale was ordered 
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Kishan Lai would not come within the third category of distribution, nor 
would he come under the fourth, for his decree was a decree for enforcement 
of a lien and not a decree for money within the meaning of that clause. 
Under the circumstances of the case the Subordinate Judge was right, 
and the plaintiff is entitled to maintain the suit. We dismiss the appeal 
with costs. Appeal dismissed. 


12 A. 546=* 
10 A.W.N. 
(1890) 77. 


12 A. 548 = 10 A.W.N. (1890) 89. 

APPELLATE CIVIL. 

i 

Before Sir John Edge , Kt ., Chief Justice , Mr. Justice Brodhurst. 


Salig Ram and another ( Defendants ) v. Har Charan Lal 
AND ANOTHER {Plaintiff s) .* [13th March, 1890.] 

Mortgage — First and second mortgages — Purchase of mortgaged property by first 
mortgagee— Suit by second mortgagee for sale — Plaint denying or ignoring title of 
first mortgagee — Suit to be dismissed . 

Where a second mortgagee coming into Court and, denying or ignoring the 
title of a prior mortgagee, asks to have the property sold as if there were no prior 
incumbrance, the suit should be dismissed, and should not be decreed with words 
of limitation reserving the rights of the prior mortgagee. Raghunath Prasad v. 
Jurawan Rai (1) referred to. 

re 17 A 48 = 14 A.W.N. 199 ; 21 A. (272) 273 = 19 A.W.N. 62 ; 27 A. 75 = A.W.N. 
'* (1904) 166 = 1 A.L.J. 476 ; 21 A.W-N. 68.J 

The facts of this case are stated in the judgment of the Court. 

Mr. G. T. SpankiCy for the appellants. 

Munshi Kashi Prasady for the respondents. 


JUDGMENT. 


Edge, C.J. and Brodhurst, J. — In this case the plaintiffs brought 
a suit for enforcement of a hypothecation bond by sale of the property 
mentioned in the bond. In their plaint they alleged that the defendants 4 
and 5 were in possession of a shop, portion of the property, under a sale- 
deed, subsequent to the plaintiff’s mortgage, which sale-deed, the plaintiffs 
alleged, had been collusively obtained. They in fact denied that the 
defendants 4 and 5 had any right to resist their claim to bring the 
whole property to [ 549 ] sale. When the facts were investigated, it turned 
out that the defendants 4 and 5 stood in the position of mortgagees 
holding in priority to the plaintiffs, and that the sale to these mort- 
gagees was a good sale. The defendants 4 and 5 were entitled to call 
inlaid for their protection their prior mortgage. In the sale-deed that 
prior mortgage was referred to, so that the plaintiffs, who had ascertained 
in the registry the fact that the sale-deed had been executed, could, li 
they had chosen, have ascertained the facts as to the prior mortgage 
which was made in favour of the defendants 4 and 5. As we have 
said the plaintiffs’ suit ignored any right m the defendants 4 and o, 
and in effect asked for a sale of the property free from any claim of the 
defendants 4 and 5. The plaintiffs obtained a decree for sale that decree 
providing that, as to the shop, the auction-purchaser would take subject 


• PU>cond Appeal No. 644 of 1888 from a decree of Munshi Lalta Prasad, Subo- 
Jadee of Ghazipur, dated the 30th Jauuary, 1888, confirming a decree of Babu 
Bepin Behari Mukerji, Muneif of Gbazipur, dated the 27th July, 1887. 

* ill 8 A. 105. 
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to the prior mortgage of the defendants 4 and 5. The defendants 4 and 5 
have brought this second appeal. 

The first thing to be noticed is that the plaint does not contain a 
true statement of the circumstances constituting the cause of action ; the 
next thing to be observed is that the circumstances stated in the claim 
did not entitle the plaintiffs to the limited decree which they got. ^fhat 
we mean is that if the circumstances stated in the claim were true and 
were all the circumstances affecting the rights of the parties in this case, 
the plaintiffs would have been entitled to a clean decree for the sale, and 
not to the limited decree which they got. Now, in our judgment, where a 
second mortgagee coming into Court, and denying or ignoring the title of a 
prior mortgagee, asks to have the property sold as if there were no prior 
incumbrance, the only way to deal with this suit is to dismiss it, for 
it is a suit brought, either on a false statement of facts, or upon a 
suppression of material facts. We have been referred to a Full Bench 
judgment of this Court in Raghu?iath Prasad- v. Jurawan Rai (1). 
In that case the attention of the learned Judges does not appear to 
have been drawn to the nature of the statements which were made in 
the plaint, if the statements in the plaint in that case were similar to 
those in the plaint in this case. What the Judges C550] did there was 
to insert into the decree below words of limitation reserving the rights 
of the prior mortgagee; whether they were asked to do more than that we 
do not know. In this case the appeal of the defendants 4 and 5 is allowed 
with costs, and the suit so far as they and this property are concerned is 
dismissed with costs in all Courts. The costs will be in proportion to the 
interests of the defendants 4 and 5. Decree modified . 

12 A. 950=10 A.W.N. (1690) 176. 

APPELLATE CRIMINAL. 

Before Sir John Edge., Kt Chief Justice and Mr. Justice Brodhurst. 


Queen-Empress v. Payag Singh. [20th June, 1890.] 

Act XL V of I860, Penal Code s. 154 — Liability of otoner or occupier of land on which an 
unlawful assembly is held. 

It is not necessary, in order to render the owner of ]%nd on which a riot takes 
place criminally liable, that he should be aware of the likelihood of such an 
occurrence. That his karinda should have taken au active part in the riot is 
sufficient to warrant the conviction of the owner, under s. 154 of the Penal 
Code, 

[F., 28 0. 504 = 5 O W.N. 771 (77^) : R . 8 O C. 418 (412): 12 Cr.L.J, 411 (443)- 
11 Ind. Cas. 785 (7S7) = 7 N.L..R. 101 (105).] 

THE facts of this case appear from the judgment of the Court. 

Mr. A. H. S. Reid, for the Crown. 

Mr. J.E. Howard and Munshi Bishan Sahai . for the respondent. 

JUDGMENT. 

Edge, C.J. and BuodHITRST, J. — This is an appeal on behalf of the 
Government. Payag Singh is a zemindar. His agent was Jai Mangal 
Singh. Payag Singh hail a dispute with one of his tenants as to a 
clump of bamboos. His agent, Jai Maugal, not being coutent to allow 
the civil Court to settle the dispute, went to the field accompanied b v 
a lot of men. He in f ict fomented the riot in which Pir Khan, the 

(l) 8 A. 105. “ "" 
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1890 man with whom the dispute was as to the clump of bamboos, was kill- 
June 20. ed. Payag Singh was fined Rs. 1,000, under s. 154 of the Indian* 

* Penal Code. The late Sessions Judge of Benares set aside that, order, 

APPEL- being of opinion, that the section did not apply, as it was not proved 
LATE that Payag Singh knew or had reason to believe that a riot was about to 
Criminal, b 0 committed. The knowledge of the owner- or occupier in cases of 

this kind is immaterial. He is liable for the acts of his commission 

12 A. 550 = [ 551 ] and the acts of omission not only of himself but of his agent or 
10 A.W.N. manager. Payag Singh's karinda, so far from using all lawful means in- 
(1890) 176. his power to suppress the riot and the unlawful assembly, took all unlaw- 
ful means in his power to encourage it. In our opinion the Judge ought- 
not to have interfered in this case. We allow the appeal and set aside: 
the order of the Sessions Judge. We convict Payag Singh, under s. 154 
of the Indian Penal Code, and sentence him to a fine of Rs. 1,000, which 
is to be realized according to law. Appeal alloiued. 


12 A. 551 = 10 A.W.N. (1890) 178. 

REVISION AH CRIMINAL. 
Before Mr. Justice Young. 


DwarRa Lal ( Applicant ) v. Mahadeo Rai and others ( Opposite 

parties ). [4bh July, 1890.] > . 

Criminal Procedure Code , ss. 226, 227 —Power of Sessions Judge to withdraw a charge 
framed by him. 

The word “ alter ” ia s. 227 of the Criminal Procedure Code includes with- 
drawal by a Sessions Judge of a charge added by him to the charge on which the 
commitment has been made. 

[R., 10 Bom. L.R. 818 (861) ; 10 C.P. L.R. 13 (14) Cc.] i ' - T. 

THE facts of this case sufficiently appear from the judgment of 

Young, J. ^ # , 

Mr. G. T. Spankie for the applicant. - s ~* 

Mr. J. E. Howard for the opposite party. 

JUDGMENT. 

YOUNG, J. — In this case the accused were originally charged by the 
Magistrate and committed for trial under s. 395, Indian Penal Code. When 
the trial commenced in the Court of Session, the Judge of his own motion 
added additional charges under ss. 147, 149 and 452, Indian Penal Code. 
Prior to the conclusion of the trial, the Judge withdrew the charges 
which he had himself added, and tried the prisoners onthe original charge 
only, without putting the case on the additional charges to the assessois 
at all. Finally, the accused persons were acquitted of the original charge 

of dacoity. , , 

: [ 552 ] This Court is moved to set aside the proceedings of the lower 

Court and to direct that the case be tried out on the charges framed by the 
Judge himself and which were withdrawn by him. 

Ss ° 226 and 227 of the Criminal Procedure Code deal with the 
nowers" of a Court as to .framing a charge, or adding to, or otherwise 
altering a charge when a person has been committed for trial, either withou 
a charge at all, or with an imperfect, or erroneous charge, and Mr. bpannie 
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invited the Court’s attention to Queen- Empress v. Appa Subhana Men - 
dre (1) and also Empress v. Poreshollah Sheik (2). The learned counsel 
for the applicant contended that although s. 227 expressly authorizes any 
t Court to alter any charge, at any time before the opinions of the assessors 
are expressed, yet in that section the word “ alter ” ought not to be taken 
to be tantamount to “ expunge,” and that the word “ charge,” ought not 
to be read as meaning any head of the charge. No doubt s. 215, Criminal 
Procedure Code, declares that a commitment once made by a competent 
Magistrate can only be quashed by the High Court, but there is no express 
law as far as I am aware which prohibits a Court of Session to withdraw 
a charge framed by itself at the commencement of a trial and which such 
Court subsequently considers to have been an improper charge. To this 
extent I think the word “ alter ” in s. 227, Criminal Procedure Code, 
must be taken to include withdraw. The more usual procedure where a 
Court considers there is no evidence to lay before the assessors, is for the 
Court itself to record a finding under s. 289, Criminal Procedure Code, to 
that effect. But it should be observed that this section applies only where 
there is no evidence, and would not cover a case where the Court consi- 
ders that the charge was in itself improper. 

I am therefore not of opinion that any action on the part of this 
Court is required in the present instance. The application is dismissed. 

Application rejected. 

12 A. 993=9 A.W.N. (1889) 189. 

[553] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice , and. Mr. Justice Tyrrell. 


Kishore Singh ( Defendant ) v. Sabdae Singh and another 

{Plaintiffs).* [21st December, 1889.] 

Plaint, rejection of -Civil Procedure Code, ss. 54, 56. 

S. 54 of ttao Civil Procedure Code may be applied at any stage of a suit. 

TP., 18 M. 33S (341) ; 1 C.W.N. 670 x67U ; Appr., 27 C. 376 (378) ; R., 34 C. 20 = 
U Q.W.N. 38 = 1 M.E.T. 355 = 4 C.L J. 421 (F.B ) ; U B.R. (1892—1896), 
Vol. II, 253 ; 1 N.L.R. 103 ; Coos., 15 A. 65 (68).] 

This was a suit for pre-emption based on the wajib-ul-arz of a village, 
Lechura, in the district of Jhansi. The plaintiffs had brought a previous 
suit against the defendants for the same purpose, and the plaint in that 
suit alleged that the sale in respect of which the suit was brought was 
illegal and void, the deed having been executed without consideration and 
for^he purpose of defrauding the plaintiffs. The plaint was admitted and 
registered, and one of the issues recorded was : — “ Are the plaintiff's bar- 
red from claiming pre-emption by their assertion that the deed is illegal?” 
At the hearing of the suit, the Court of first instance (Assistant Commis- 
sioner of Jhansi) made an order rejecting the plaint on the ground that a 
right of pre-emption could not he claimed in respect of a sale impugned 
by the plaintiffs as illegal. In rejecting the plaint, the Court observed 

• First Appeal, No. 146 ot 1888, from an order of G.E. Ward. Esq . Commissioner 
of Jhansi, dated the 4tb August, lbS8. 

(1)8B. 200. (*) 7 G.L.R. 14S. 
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that the plaintiffs had “the remedy of instituting the suit afresh in pro- 
per form.” No appeal was made by the plaintiffs from the order rejecting 
their plaint. They subsequently instituted the present suit. 

The Court of first instance (Deputy Collector of Jhansi), after refer- 
ring to the previous suit and to the order which terminated it, observed, 
“ With all deference to the learned Judge, I think that a fresh suit cannon 
lie, on the general principle of res judicata. The plaintiffs were at 
perfect liberty to advance alternative claims, and if the Court found that 
the claim of pre-emption could not proceed in the face of the plaintiffs’ 
allegations as to the deed being collusive, the case should have been 
thrown out for good.” The Court accordingly dismissed the suit as barred 
by s. 13 of the Civil Procedure Code. 

[554] The plaintiffs appealed to the Commissioner of Jhansi, who 
observed in his judgment : — “ The question is whether this order [ i.e ., the 
order in the previous suit rejecting the plaint] bars the institution of a 
suit for pre-emption in which the validity of the sale is not impugned. I 
hold that it does not. The sale-deed has not been proved to be invalid 
or illegal. The plaintiffs are now apparently content to accept it. I do 
not see why they should be barred from suing for pre-emption if they 
admit the validity of the deed. I reverse the order of the lower Court, 
and remand the suit for disposal on the merits.” 

The defendants appealed to the High Court from the order of remand. 
It was contended on their behalf that the order rejecting the plaint in the 
former suit must be treated, not as such rejection, but as a decree dismiss- 
ing the suit, inasmuch as the Court was not competent to reject a plaint, 
under s. 54 of the Code of Civil Procedure, after the plaint had been 

registered. 

Pandit Sundar Lai for the appellant. 

Munshi Ram Prasad for the respondents. 


JUDGMENT. 

Edge, C. J., and TYRRELL, J. — This is a suit for pre-emption. The 
first Court dismissed the suit on the single ground that it was barred under 
s. 13 of the Code of Civil Procedure by what had taken place in a previous 
pre-emption suit between the parties. The Commissioner of Jhansi held 
on appeal that there was no bar, and remanded the case under s. 562. 
From that order this appeal has been brought. The plaint in the previous 
pre-emption suit had, after the issues had been framed, been rejected on 
the ground that, on the plaint, the plaintiff had not shown any cause ot 
action, that is, that having alleged the sale to be fraudulent, illegal, and 
void as against him, he could not claim pre-emption. We are of opmion 
that the order of remand was properly made. It has been contended that 
s 54 of the Code of Civil Procedure could only be applied before registra- 
tion of the plaint, and that the order in the pre-emption suit of rejection 
of the plaint, having been made after registration, must be treated as an 
order of dismissal of the suit, and not as an order of rejection of the plaint. 
In support of this con-[555]tention, that s. 54 can only be applied prior to 
the registration of the plaint, Pandit Sundar Lai cited a judgment of the 
Madras High Court in the case of Valitja Kesava Vadhyar v. ^uppan Near Uj 
and the judgment of the Calcutta High Court in the case ot Hibibnl Hosse\ in 
v. Mahomed Reza (2). With regard to these judgments it is to be ? b ^ el ™ 
that the learned Judges gave no reason for the conclusion at which tn y 


(1) 2 M. 308. 


(2) 8 C. 192. 
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had arrived. It was contended that s. 54, being found in Chapter V which 
bears the heading “ of the institution of suits,” must be deemed to relate 
only to the procedure prior to registration. That this argument could 
not apply to all the sections included in Chapter V is obvious by a re- 
ference to s. 53, under which, on the grounds therein mentioned, the Court 
may reject a plaint at or before the first hearing. The first hearing 
must necessarily follow the registration. In s. 53 there is provided 
a limitation as to time. S. 54 provides no such limitation, and 
apparently s. 54 is applicable at any stage of the suit. Our brother 
Mahmood, at page 101 of the report of his judgment in the case of 
Damodar Das v. Gokal Chand (1), is reported to have said, “ What 
I have said does not, of course, apply to rejection of plaints under s. 54, 
wherein no words importing a limitation of time occur.” We think that 
our brother Mahmood took a proper view of s. 54. A similar view was 
taken of a somewhat corresponding section in the previous Code of Civil 
Procedure. The Madras High Court in the case of Chetti Gaundan v. 
Sundaram Pillai (2) decided that the Court had power to reject a plaint 
as barred by limitation after the plaint had been registered. The Calcutta 
High Court in the case of Ram, Gutty v. Goonomonee Dabce (3) held that 
the Munsif in that case could reject and need not dismiss a plaint which 
was under-valued, after the evidence had been received. The Calcutta 
Court also in the case of Musammat Edoo v. Shaikh Hefazut H ossein (4) 
held that a plaint might he rejected even in the High Court on the 
ground of stamp after the suit had come up from the lower Court. 
It appears to us that we cannot look on s. 54 as being limited in 
[556] time by the mere fact that it is included in Chapter V or that it 
precedes in the Code the sections relating to rejection, fixing of 
issues and other sections of that kind. The section appears to us to be 
one which is capable of being and is intended to be applied at any stage of 
the suit. If it was intended to limit s. 54, we should have expected to 
have found in it some woids creating limitation, when we find there are 
such words in s. 53, which immediately precedes it. This order rejecting 
the plaint was ono within the meaning of s. 56 it therefoie creates no 
bar to the present suit. Pandit Sundar Lai also raised the question of 
limitation, but as this subject has not been dealt with by either of the 
Courts below, he has not pressed that contention. That is one of the 
subjects which must be dealt with during the suit. 

The order below is confirmed and the appeal is dismissed with costs. 

Appeal dismissed. 


(1) 7 A. 79. 


(2) *2 M. 11. C. K 51. 


(3) 11 W. K. 177 
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Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 


Wahid Alam ( Defendant ) v. Safat Alam and another (Plaintiffs) * 

[8th February, 1890.] 

Practice — Suit for exclusive possession of property — Court competent in such suit to 
decree joint possession . 

Where the plaintiff claimed exclusive possession of immoveable property to 
which the defendant also claimed to be exclusively entitled, — held that the Court 
was competent, upon the finding that the property belonged to the parlies joint- 
ly, to give the plaintiff a decree for joint possession. Wali-ullah Khan v. Muham- 
mad Israr-ullah Khan (1) distinguished. 


[R., 20 B. 569 (570) ; 8 Bom. L.R. 99 (106).] 


The facts of this case were as follows. The plaintiff alleged in his 
plaint that between his house and that of the defendant there was a 
courtyard which belonged exclusively to the plaintiff j that there was a 
door in his house opening upon the courtyard ; and that the defendant, by 
closing this door, had deprived the plaintiff of the use of the courtyard. 
The object of the suit was to recover possession of the courtyard, to have 
the door opened, and to restrain the [557] defendant from interfering 
with the plaintiff’s use of the door and the courtyard. 

The defendant resisted the suit upon the allegation that the courtyard 
belonged exclusively to him and not to the plaintiff, and that the door 
had been closed in pursuance of an arbitration award under which the 
property of the parties had been partitioned. 

The Court of first instance (Munsif of Ghazipur) found that the 
courtyard was not the exclusive property of either of the parties, and that 
the door had for more than twenty years been used by the plaintiff, and 
its closing was not justified by the terms of the award. Its order was, 
“ the plaintiff’s claim is accordingly decreed for the recovery of joint 
possession of the courtyard, and also to have the door in dispute re-opened.” 

The defendant appealed to the Subordinate Judge of Ghazipur, who 
dismissed the appeal, agreeing with the findings of the Court of first 
instance. In his judgment the Subordinate Judge observed : — It is now 
argued that the plaintiff's sued for their exclusive possession of the court- 
yard, and the defendant declared the same to be in his exclusive possession, 
and therefore the lower Court was wrong to pass a decree for joint 
possession. This argument to my mind has no force. If the courtyard 
was proved to be the joint property of the parties, there was nothing to 
bar the passing of a decree for joint possession.” 

The defendant appealed to the High Court, his principal ground of 
appeal being that “the lower Courts have erred in law in passing a decree 
in favour of the respondent contrary to the relief sought for in the plaint. 

Mr. Howard and Mr. Amir-uddin , for the appellant. 

Pandit Bishambhar Nath , Pandit Sundar Lai , and Munshi Bam 
Prasad , for the respondents. , 


* ftonrmrt Anneal No. 486 of 1888, from a decree of Baba Lalta Prasad, Subortfinate 
Judge of GhazipSr dated the 20th February, 1888, confirming a decree of Babu Bepm 
Bebari Mukerjee, Munsif of Ghazipur, dated the 9th September, 1887. 

(1) 10 A. 627. 


1100 



BA1SNI V. HTTP SINGH 


12 All. 069 


JUDGMENT. 

BRODHrRST aiul TYRRKLL, JJ. — The point in controversy in this 
sooond appeal is whether the Court below has lightly decided that the res- 
pondents are entitled to tho uso of a certain door which the appellant 
says should he shut up. and that the compound upon [688] which the 
door opens is the common property of the parties. The respondents 
came into Court alleging that the compound is their exclusive property ; 
the defendant replied that it was his exclusive property. The Court below, 
after local inspection has found, for reasons which seem to us to be sound, 
that both parties have exaggerated their interest in the courtyard, which 
in fact remains now as it has always been, common to the parties. The 
Court below also has given reasons which we see no reason for discredit- 
ing for holding that the door now in controversy is not the door which 
was closed in the compromise which took place between the parties a 
great many years ago. These are findings of fact. But fcBe learned 
counsel for the appellant urges that in respect of the decision that the 
courtyard is common, the Court below has erred in law, inasmuch as it 
should not have granted to the respondents a relief other than that 
claimed by them and based on grounds not avowed by them. The learned 
counsel relied, amongst other cases, on a ruling at page 627 of I. L. R. 
10 All. 

That case seems essentially distinguishable from the present, in which 
the parties have on both sides overstated their interest in the courtyard 
but have not made allegations inconsistent with the use of the courtyard 
which the Court has awarded to them. The appeal fails and is dismissed 
with costs. Appeal dismissed. 
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Before Mr. Justice Straight and Mr. Justice Mahmood. 


Baisni ( Plaintiff ) v. Rup Singh {Defendant) .* 

[20th February, 1890.] 

J Hindu Haw — Hindu widow — Maintenance. ^ 

In estimating the amount of maintenance which should be allowed to a Hindu 
widow out of her husband's estate, regard should be bad to the value of the 
estate as gauged by the annual income derivable therefrom, to the position and 
status of the deceased, and to the position and the status of the widow, and the 
expenses involved by the religious and other duties which she has to discharge. 
Sreemutty Nitto Kissoree Dossee v. Jogendro Nath Muilick (1) and Narhar Singh 
v. Dirgnath Kuar (2) referred to. 

[559] Per Mahmood, J. — The amount of maintenance should not he deter- 
mined with reference to the principle that the life of a Hindu widow should be of a 
peculiarly ascetic character, and that she should have only a “starving allowance.” 
The austerities enjoined upon Hindu widows are matters not of legal obligation, 
but only of moral injunction, and cannot be enforced by Courts of justice. The 
Courts should bear in mind that Hindu widows are by anoient custom debarred 
from re-marriage, and should fix the maintenance at a sum sufficient to obviate 
the danger of the widow being drivea to immorality. 

[R., 24 B. 386 (392) ; 22 O. 410 (418); 1 N.L.R. S3 (38)J 

* First Appeal, No. 125 of 1888, from a decree of Maulvi Muhammad Abdul Basit 

Khan, Subordinate Judge of Mainpuri, dated the 23rd December, 1885. 

(1) 6 I. A. 66. (2) 2 A. 407. 
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The facts of this case are stated in the judgment of Straight, J. 
Pandit Bishambhcir Nath for the appellant. 

Badu Sital Prasad Chatterji and Munshi Sukhnandan Lai , for the 
respondent 

JUDGMENT. 

STRAIGHT, J. — This appeal relates to a suit for maintenance brought 
by the plaintiff-appellant before us against the defendant-respondent, her 
uncle by marriage. The defendant is the present Baja of Bhara, which 
is an impartible Baj, and he succeeded in obtaining possession of that Baj 
under a decree of their Lordships of the Privy Council in the year 1884. 
The deceased Baja Mahendra Singh was the nephew of the defendant, 

and the plaintiff is his childless widow. ^ . 

The parties are Chhattris and of high caste, and for the purpose oi 

determining the question, and the only question before us in appeal, we 

must take it that the income of the defendant derived from the property 
to which he has succeeded, is approximately Bs. 22,000 per annum. It 

mav be more at times, or it may be less. , 

" The plaintiff in her plaint asserted that from the date when 

she was removed from possession on the 2nd August 1884. tu 

institution of the present suit, which was on the 18th August, 1887, the 
defendant had not paid any maintenance to her, and she asked for a 
decree declaring that she was entitled to Bs. 6,000 per annum, as 
maintenance allowance, that the unpaid maintenance of Bs. 18,000 from 
November 1885 to November 1887, be allowed her, and that she be put in 
possession of a house in mauza Amana, pargana Auraiya, zila Etawah, as a 
place of residence. The defendant pleaded a number of pleas, among others 
r560] that the plaintiff had no claim to maintenance, that any claim she 
had to maintenance was against her mother-in-law and not against him 
and that the amount of Bs. 500 monthly claimed by her was an absurd 
sum, as also other matters to which it is not necessary for me to r ® fer - 

The learned Subordinate Judge who tried this case as a Court of first 
instance, came to the conclusion that the plaintiff was entitlcdtomain- 
tenance and he declared that maintenance to be at the rate of Bs. 6/0 pe 
quarter; the same to be a charge on the immoveable property of the defend- 
ant and he further gave her a decree for Bs. 4,500 representing th 
arrears of maintenance due upon this calculation, for the three yea 

PreC 1;:l tl \lhflS'ee e thfplaintiff has appealed There is no cross 
appeal by the defendant. The plaintiffs ground of complaint is that the 
allowance made by the lower Court is inadequate and insufficient, having 
reaa rd to all the circumstances of the case, and that is the sole an 
point to which the learned pleader on behalf of the appellant has address- 
ed himself, and in respect of which we have heard the reply on the pait 

° f ^Th^onfy question therefore for us to determine is, is _the a ™ ount 
by the^ Subordinate Judge, *«., Bs 375 per quarter or Bs. 125 per men- 

som a sufficient allowance for the plaintiff * * KJath 

’ Tn fv.fi case of Sreemutty Nitto Ktssoree Dossee v. Jogendro 


(1) 5 I. A. 55. 
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Their Lordships would be extremely reluctant to interfere with the 
decision of the Court below upon a question of maintenance, and they 
would hesitate very much to do so unless there were some special circum- 
stances in the case which indicated that there had been a miscarriage in the 
way in which the maintenance had been arrived at. It appears to have 
been the usual course, when there was a Master attached to the Court, 
[ 361 ] for the Court to refer to the Master the question of maintenance 
and to consider the proper amount upon hearing the report. In this case 
the Court did not apparently make any separate inquiry with regard to 
the maintenance, but acted upon the facts as they appeared in evidence 
before them upon the general case. An ordinary form of reference appears 
to have been this : Refer it to the Master to settle the amount, regard 
being had to the value of the estate. Their Lordships think that another 
element to be considered is the position and status of the deceased hus- 
band and of the widow. The main subject of inquiry would be the value 
of the estate ; and the question for the Master, and ultimately for the Court, 
to consider, would be the due proportion which should be given to the 
widow out of it for her proper maintenance, including not only the 
ordinary expenses of living, but that which she might reasonably expend 
for religious and other duties incident to the station in life which she 
might occupy.” 

In the case of Narhar Singh v. Dirgnath (1), I expressed myself much 
to the same effect. I there said, “No precedents were quoted to us fixing 
any principle of computation to apply to a case like the present, 
and it may well be that there are none, for the question that now arises 
involves equitable considerations that must of necessity be affected by the 
peculiar circumstances of each individual case. 

I may remark in passing that there, as here, the widow was a child- 
less widow, but I said that in my opinion the circumstance that she was 
a childless widow in no degree altered her right to maintenance, or differ- 
entiated the principles upon which maintenance should be calculated, and 
it seems to me that is the correct view. 


The points therefore for consideration are, looking to the value of the 
defendant’s estate which may be gauged by the annual income derivable 
therefrom, the position and status of the late Raja Mahendra Singh, 
the husband of the plaintiff, and to her position and status, what is a 
reasonable sum to allow for her maintenance ? There is evidence upon the 
record to show that she has many [562] expenses which, as the widow 
of tKfe last Raja, she must incur in order to maintain her position in a 
suitable and proper manner. She also has certain religious and other 
ceremonial duties to discharge which iuvolve expenditure, and I think I 
shall be making a low estimate if I calculate that expenditure at Rs. 250 
per mensem. That will make in all a sum of Rs. 3,000 per annum, which, 
with the Rs. 1,500 that has been already given in the former decree to 
Musammat Chandelji, will render the defendant as the Raja in the present 
occupation 6f the gaddi subject to the payment of an annual sum of 
Rs. 4,500 to those two ladies, which certainly does not seem to he an 
unreasonable or excessive amount. For those reasons therefore I would 
decree this appeal in part, and modify the decree of the Subordinate Judge 
to this extent: that the plaintiff will he declared entitled to a maintenance 
allowance of Rs. 250 per mensem, such maintenance allowance to be a 
charge upon the Raj estate. 1 would further order that the plaintiff do 
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recover from the defendant the sum of Rs. 9,000 representing the arrears 
for the three years antecedent to the date of the institution of the suit. I 
give the plaintiff her costs of the litigation in both Courts in proportion 
to her success. 

Mahmood, J. — I am also of the same opinion, and agree entirely 
in all that has fallen from my learned brother as to the legal aspect of the 
duties which devolve upon us as Judges to discharge functions analogous 
to those of assessing damages as in cases of tort. In this case my brother 
has, relying upon the Privy Council ruling and also upon an earlier judgment 
of his own to which he has referred, explained how the main element for 
the purpose of deciding the exact quantum of maintenance allowance 
should be determined. Mr. Chatter ji who has appeared on behalf of the 
respondent could not resist the argument which was addressed on behalf of 
the appellant otherwise than by contending that because under the Hindu 
law, the life of a widow lady, no matter of what rank or position she may 
be, is to be one of a peculiarly ascetic character, therefore a widow under 
conditions such as those of the plaintiff should not be allowed more than 
what would be called a starving allowance, and upon this ground 
the learned pleader suggested that we should [563] hold that Rs. 20 or 
35 per mensem would be adequate to enable her to do what is called in 
English keeping the body and soul together. In support of this view the 
learned pleader has referred us to certain observations in the case of 
Raja Pirthcc Singh v. Ranee Raj Kooer (1) and the Calcutta ruling in 
Hurry Mohun Roy v. Srcemutty Nyantara (2) and also to a ruling of the 
Privy Council in the same case of Raja Pirthee Singh v. Ranee Raj Kooer{ 3). 
Without entering into any minute discussion or consideration of the effect 
of these rulings, I have no doubt that whatever austerities or stringencies 
or ascetic rules may be provided by the Hindu law for widows, they are 
not legal obligations but simply moral injunctions, such as a Court . of 
justice° cannot enforce, and are not required by the mandate under which 
we administer justice. What we have to consider is the condition and 
rank of the deceased husband, which would give an indication as to the social 
circumstances and status which his widow should possess and uphold by 
means of the pecuniary maintenance to be allowed to her, with due regard 
to the extent and value of the estate from which the maintenance is to be 

derived. 

In this case if this lady, Rani Baisniji, the plaintiff-appellant, had 
only been fortunate enough not to become a widow, and if her husband 
had been alive, she would be the owner of what my brother has described 

as an income of Rs. 22,000 per annum. 

There is much in what my learned brother has pointed out to show 

that even now there are expenses devolving upon her which are represent- 
ed here in the evidence of Pandit Niranjan Nath to be at least Rs. 400 oi 

500 per mensem. 

In considering this question of the assessment of maintenance we 
should not allow ourselves to be influenced either by sentimental consi- 
derations on the one hand or by any rigid notion of our own on th 
other but to proceed entirely upon a fair and equitable estimate ot 

ordinary requirements of a lady in the position of the present P lamfc . 

W hat mv brother has awarded is in my opinion by no means a sum 
higher than would be required by this [564] lady to maintain herself 

(a) 25 W.R. 474 . (3) 12 B.L.R. 238 (P.O.). 
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the rank in life m which she was bom and in which she is entitled to live 
as the widow of her husband. 

Another observation which I wish to make is that, in dealing out a 
mediaeval system of jurisprudence to a population such as that to which 
the parties to the present suit belong, we sitting here, as Her Majesty’s 
Judges, cannot forego the consideration that, unlike other countries, the 
widow in this case has no chance of a respectable marriage under the 
ancient custom which undoubtedly by reason of her caste governs her. 
I made observations very similar to these in the case of Janki v. Nand 
Ram (1) and I repeat similar observations now, because if this lady the 

. . 1 ^ ^ ^ as she must according to the custom 

in her caste be doomed, to eternal widowhood, a Court of justice should 

bear this in mind in fixing the amount of maintenance which should be 
sufficient to make her life as far as possible one of comfort, and not 

such as might drive her to circumstances throwing blame upon her of 
immorality. 

I have added these observations in order to show that I sitting here 
as a native of India look upon the assessment made by my learned 
brother as one which is by no means such as the defendant-respondent 
should complain of. Appeal allowed. 


12 A. S6# = 10 A.W.N. (1890) 185. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt. % Chief Justice , and Mr. Justice Brodhurst . 


Takaddus Fatima and another ( Plaintiffs ) v. Baldeo 
Das AND OTHERS {Defendants) * [26th February, 1890.] 

Execution of decree — Transmission of decree to Collector for execution Civil Procedure 

Code, s. 320 — Power of Local Government to make rules for regulating procedure 
of Collector —RuU providing for appeal from Collector to Commissioner not ultra 
vires— R&le No. 17, cl. XIX of \Uh November 1883— Act VII of 1888 [Civil 
Procedure Code Amendment Act), s. 30 — Act XIX of 1873 (N.W.P. Land Revenue 
Act), s. 243. 

The authority conferred upon the Local Government by s. 320 of the Civil 
Procedure Code prior to the amendment of that section by s. 30 of the Civil 
Proce-[565]dure Code Amendment Act (VII of 1888», to make rules for regulating 
the procedure of the Collector in executing decrees transmitted to him, included 
power to make a rule providing for an appeal from the Collector's orders. 

Clause XIX of Rule 17 which was added to the Rules (No. *671 of 30th August 
1380) published in the N. W P. and Oudh Gazette of the 4th September 188o' 
by a notification in the Gazette of the 17th November, 1883, and which’ made 
the order of a Collector confirming a sale appealable to the Commissioner of the 
Division, was therefore not ultra vires of the Local Government. Madho Prasad 
v. Hansa Kuar (2) referred to. ^ 

S. 243 of the N.-W.P. Land Revenue Act (XIX of 1873J does net applv to such 
orders passed by a Collector. 


The principal question raised in this case was whether clause XIX 
of Rule No. 17 of the rules made by the Local Government under s.320 
of the Civil Procedure Code on the 30th August, 1880. which were 
published in the N.-W.P. and Oudh Gazette of the 17th November, 1883 


• Second Appeal, No. 568 of 1888, from a decree of A. Sells, Esq., District Judire oi 
Meerut, dated the 11th January, 1888.^ confirming a decree of Munsbt AhmedAli 


Munaif of Bulandshahr, dated the 16th September, 1887. 
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was a valid rule under s. 320, or was ultra vires of the Local Government, 

That --ln orders undlr clause XIII passed by a Collector shall be subject to 
anneal to the Commissioner of the Division, whose order shall be finaL 
PP The facts of the case were as follows On the 20th August 1885 

nossession On the 9th September, 1885, the decree-holders applied for 
possession. onfVi August on the ground of certain 

cancelment of * Q -J, ections were overruled and the sale confirmed 
C ° de The decree-holders then appealed to the Collector, who set aside the 

h °ldl 6 b 6 Tlhe h ;Sl|T^n 

the Commissioner °f^e Division w ^ ^ attention of th Collec tor 

hQwevor— - At the same ^ Oolleotor has been invested with the powers 

to the fact tha P , sales then the sole appeal lies to the 

Of a Collector for “.Wntiffs apphed’ to the Board of Revenue for 

Commissions. issioner’s order, but the application was rejectee! 

revision of the ^ommissioi t it against the decree-holders, 

They then instituted the present X i 88 ° 6j and prayed for a decla- 

purchasers under the sa e o entitled to the property as purchasers 

ration that they m ght be aeclared y^ 

confirmed, “nd that the orders of the Collector, the Commissioner and 

thB B T ^VoLw e fiTs e t instance^ Mun^fof^Bulandshahrl^lismissed the suit. 

In the course of his judgment the Munsif °^ el Q wers * a Co i lec tor, still 
Deputy Collector had bee^mveste ^ntually uphe ld the Collector's 

the jurisdiction of the Uommissione , Hence it cannot be cor- 

order setting aside the sale, cannot be quesuoned^^He^^ a0onrt 

rectly contended that the^idei sett g an in liminei was subsequently 

Vmvin°' no mnsdiction. ine iue 0 ui<^ y, - , Tf ic to be observed 

rectified on the ^\v| s a who appealed to the Commissioner 

that it was the plaintiffs themselves w u W ent to the Board of 

against the Collector s order, and then not ^sinner's c ,der. It has been 

Revenue and applied tor xevision iuris aiotion over the subject-matter 

held that the principle is that u h® • , ; ht W av. the party who has 

exists, requiring only to be mvoM m^the “6™ wrong cannot after- 

invited or allowe ie . be le^alitv of the proceedings due to 11 

wards turn round and challenge tel Commissioner has jurisdiction, 

own invitation or neg i» • ^ ; nv ited him to exercise it in a "J 1 ™® 

but when the • against the Collector's order, who 

aCed to have no jurisdiction, they cannot “^XrRv was therefore 
legahty of the Commissioner . ^ppeafs that the plaintiffs did 

covered by the assent of the ' pkonti a { ’, in e!iei.ion before the Coo _ 

’i™-' “““ b 
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ho did not consider the irregularity so material as sufficient to vitiate the 

Collector s proceedings. For the above reason I dismiss the suit with 

costs. 

The plaintiffs appealed to the District Judge of Meerut, who dismissed 
the appeal, holding that under the circumstances the Commissioner’s 
intention must be taken as simply to make the Collector’s order his own, 
to pass an order in uniform terms with those of the Collector’s order, as if 
the appeal had come to him direct from the Deputy Collector, and’ I am 
not prepared to say that he could not do this .... The Commissioner was the 
right appellate Court, and it appears to me that in such a case the appel- 
late Court would have full power to decide the case upon its merits with- 
out putting the parties to the cost and delay of de novo proceedings, and 
were this Court also to declare the Commissioner’s order invalid the result 
would simply be that the parties would be put to still further delay and 
expense, and, I may add, without the slightest chance of any different re- 
sult in the end. There can be no question that the Commissioner was 
fully justified in setting aside the sale when it was shown by the record 
that incumbrances were notified to the extent of over Rs. 35,000, while 
they really existed only to the extent of Rs. 8,000.” 

The plaintiffs appealed to the High Court. One of the grounds set 
forth in their memorandum of appeal was that the Commissioner had no 
authority to hear the appeal from the Collector’s order. ” 

Mr. Amir-ud-din , for the appellants. 

Munshi Juala Prasad and Babu Jogitidro Nath Chaudht / , for the 
respondents. 
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JUDGMENT. 

Edge, C.J., and BRODHURST, J. — The only question involved in this 
appeal is as to whether the Local Government had on the 12th [563] 
November, 1883, power to pass a rule No. 17, clause XIX, which made 
the order of a Collector confirming a sale, appealable to the Commissioner 
of the Division. It was indeed also contended that such an order was ap- 
pealable to the Commissioner under s. 243 of Act XIX of 1873, but that 
contention is, in our opinion, unsound. The preamble and the whole scope 
of that Act show that we could not apply s. 243 to a case like this. This 
was not a case falling within clauses 2, 3 or 4 of s. 323 of the Code of 
Civil Procedure. Here the whole property had been sold. So far as is 
necessary, the facts of this case are that, prior to the passing of Act VII of 
1888, and subsequent to the 17th November, 1883, when the rule referred 
to was published in the Gazette of these Provinces, a Deputy Collector, 
exercising the powers of a Collector, made an order confirming a s;ile 
in a case in which the execution of the decree had been transferred to the 
Collector under s. 320 of the Code of Civil Procedure. Now the simple 
point we have to decide is, did an appeal lie from that order*.’ As s. 243 
of Act XIX of 1873 does not apply, that point has to be determined on the 
answer to be given to the first question we have mentioned, namely, 
was the rule which appeared in the Gazette of the 17th November, 1883, 
ultra t nres or not? Under s. 320 of the Code of Civil Procedure, the 
Local Government was given powers to proscril>o rules for, amongst 
other things, regulating the procedure of the Collector and his subordinates 
in executing decrees transmitted under s. 320. Now the wording of that 
section is not very clear, and whether the amendment of the section 
*which was effected by Act VII of 1888, was intended merely 
fco make clearer the intention of the section, or to give to the 


1107 


12 All. 569 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1890 

Feb. 26. 

Appel- 

late 

Civil. 

12 A. 563 = 
10 A.W.N. 
(1890) 185. 


Government a power which it did not possess under s. 320, as it stood 
prior to Act YII of 1888, does not appear. This Court on the 24th February, 
1883, in the case of Madho Prasad v. Hansa Kuar (1) decided that there 
was no appeal to this Court from the order of a Collector confirming a sale. 
The judgment in that case indicated generally that the Collector was 
subject to the chief controlling revenue authority in the exercise of his 
duties in the matter of Civil Court decrees transferred to him for execution. 
It is true that [S69] that case is not an authority on the question before 
us, but we cannot conceive that it was the intention of the Legislature 
that the Local Government should provide no means of appeal from an 
order of a Collector confirming a sale. The Legislature itself had not 
provided a means of appeal in such a case as the present, unless it did so by 
deputing its powers in that respect to the Local Government under s. 320 
of the Code of Civil Procedure. Now, as we have pointed out, the Local 
Government under that section was authorized to prescribe rules for re- 
gulating the procedure of the Collector. We do not think it would be unduly 
straining language to hold that rules regulating the procedure of the 
Collector would include rules providing for an appeal from his orders. 
The point is not by any means a clear one, but we feel that, if possible, 
we ought to hold that the rule which was published in the Gazette of 
the 17th November, 1883, was within the powers of the Local Government. 
We consequently dismiss this appeal with costs. 


Appeal dismissed. 


12 A. 569 = 10 A.W.N. (1890) 79. 
APPELLATE CIVIL. 
Before Mr, Justice Tyrrell. 


Mithu Lal AND OTHERS ( Decree-holders ) v. Khairati Lal 

Judgment- debtor * [4th March, 1890.] 

Execution of decree — Decree payable by instalments — Limitation — Waiver by decree- 
holder — Payment out of Court — Act XV of 1877 ( Limitation Act), sck. ii , No 179 
(6) — Civil Procedure Code , s. 258. 

An application for execution of a decree payable by instalments was resisted 
by the judgment-debtor as barred by limitation on the ground that nothing had 
been paid under the decree, and that the application was made more than three 
years after the first instalment fell due. The decree-holder pleaded that he had 
waived the default in payment of the first instalment by accepting such pay- 
ment shortly afterwards, and that the application was in time, having been 
made within three years from the date when the second instalment was due. 

Held, that the decree-holder could not raise this plea, as the payment in ques- 
tion had not been certified to the Court executing the decree, and therefore 
could not, under s. 258 of the Civil Procedure Code, be recognized. Sham Lal 
v. Kanahia Lal (2) and Zaliur Husain Bakhtawar (3) not followed. 

[Overruled., 26 A. 36 = A.W.N. (1903) 179 ; Dias., 21 C. 542 ; Not F., 21 B. 122 <125).J 

[570] The facts of this case are sufficiently stated in the judgment of 
TYRRELL, J. 

Babu Durga Gharan Banerji and Munshi Ram Prasad , for the 
appellants . 

* Second Appeal, No. 43 of 1890, from a decree of A. M. Markham, Esq., District 
Judge of Aligarh, dated the 23rd September, 1889, reversing a decree of Babu Sheo 
Sahai. Munaif of Kasganj, dated the 29th January, 1889. 

(1) 5 A. 314. (2) 4 A. 316. (3) 7 A. 317. 
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Balm Dtuarka Nath Banerji , for the respondent. 

JUDGMENT. 

Tyrrell, J. In this second appeal the appellants are the decree- 
holders, the respondent being the judgment-debtor. The appellants got 
"then decree on the 19th July, 1884. It provided that the debt should be 
paid in instalments ofBs. 100 payable on nisf Aghan 1941, a similar sum 
to be paid on nisf Aghan 1942, and the last instalment of Rs. 75 being 
payable in Sambat 194o. Nisf Aghan 1941 is equivalent to the 17th 
November, 1884. The appellants are met in their attempt to execute the 
decree by a plea that nothing lias been paid under the decree and therefore 
the execution is barred. The decree-holders on the contrary contend that 
the judgment-debtor paid Rs. 100 on the 19th November, 3.884, that is to 
say, two days after the decretal date, and that they, having accepted the 
payment, had waived the unpunctuality of the judgment-debtor, and 
that the present application is within time, being made less than three 
years from the date of the second instalment of November, 1885. Now 
the lower appellate Court has held that the plea of waiver cannot be 
entertained under art. 179, sell, ii of the Limitation Act. Conflicting 
rulings of this Court upon the point have been cited on both sides to-day, 
and I would on that account, although I have myself no doubt upon the 
^question, have referred the hearing of the appeal to a Bench of two Judges 
if it had not been for one circumstance, that is, that in my judgment it is 
not competent to the decree -holders to raise the plea of waiver at all, 
inasmuch as the payment of 19th November, 1884, alleged by them, is not 
a payment which can be recognized by any Civil Court under s. 258 of the 
Civil Procedure Code. Mr. Burg a Char an for the appellants relied upon 
two judgments of this Court, one being Sham Lai v. Kanahia- Lal{ 1) in which 
it was held that the decree-holder is entitled to give proof of payment made 
out of [371] Court and not certified to the Court in order to defeat the judg- 
ment-debtor's plea of limitation. That judgment was given in conformity 
with the Full Bench ruling of the Calcutta Court in Fakir Chand Bose v. 
Madun Mohun Ghose (2j and no doubt under the terms of s. 258 of the 
Civil Procedure Code as it stood before the Statute of 1882 was passed, 
the ruling was passed in conformity with the terms of the law. But a 
very marked change was introduced in the year 1882 in s. 258 of the Civil 
Procedure Code, and under the section as it now stands I have no doubt 
whatever that I am precluded from taking any recognition whatsoever of 
the alleged payment of the 19th November, 1884, and if 1 cannot recognize 
the payment I must hold that there was no waiver whatever on the appel- 
lants* part, and that the execution of their decree is barred. But 
Mr. Durga Charan relied upon*another judgment of this Court made under 
the Civil Procedure Code of 1882 in Zahur Husain v. BakhUxtvar (3b That 
judgment is in Mr. Durga Charan' s favour, but it was passed with exclu- 
sive reference to the ruling in Sham Lai v. Ka nahia Lai (1) which I have 
referred to above, and without reference to the circumstance that the law 
had since entirely changed upon the point since the last mentioned ruling 
had been made. I cannot follow this authority, and 1 must hold that 
there is no evidence of any waiver on the part of the decree- holders appel- 
lants, and that the Court below has rightly held that the execution of 
their decree is barred. The appeal is dismissed with costs. 

App&al dismissed. 

(1) 4 A. 316. 
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APPELLATE CIVIL. 

Before Sir John Edge , Kt ., Chief Justice , and Mr. Justice Straight. 

% 

Gandharap Singh (. Decree-holder ) v. Sheodarshan Singh 

(Judgment- debtor) * [5th May. 1890.] 

Execution of decree — Transfer of decree for execution — Agreement for satisfaction of 
judgment-debt by instalments — Civil Procedure Code , ss, 2i0, 230, 257- A — Act XV of 
1877 ( Limitation Act), sch. ii, No. 179. 

A simple money-decree was passed in 1871, and was transferred to another 
Court for execution, and in June 1882 an application was made for execution ’ r 
and, [572] shortly afterwards, the Court to whioh the deoree had been transferred 
sanctioned an agreement between the parties for satisfaction of the decree by 
instalments. In June 1885, an application was made to the Court which passed 
the decree to again transfer it for execution, and this application recited the 
previous agreement and certain payments which haJ been made, and it was 
granted. A further application for execution for the remaining instalments was 
made in April 1888. 

Held , by EDGE, C. J. , that the Court to which the decree was transferred had no 
power in 1882, to sanction the agreement under s. 257 A of the Civil Procedure 
Code; that if the order in June 1885, of the Court passing the decree were 
regarded as a sanction (which it would be very difficult to hold), that order 
nevertheless could not operate as one under s. 210 altering the decree ; that if 
any decree in the case were capable of execution it was the decree of 1971, 
which bad never been altered by a Court; and that inasmuch as a previous 
application for execution had been made in June 1882, that decree was dead, 
as well under s. 230 of the Code as under art. 179, sch. ii of the Limitation 

Act (XV of 1877). 

Held by STRAIGHT. J., that the order of June 1885 was not, and could not be, 
an order sanctioning the agreement of June 1882, and the decree consequently 
stood unaltered ; and, an application to execute it having been made and 
granted since Act XIV of 1882 came into operation, the decree was now dead 

under s. 230 of the Code. 

Per EDGE, C.J. — The Court to which a decree has been transferred for execu- 
tion has no power to sanction an agreement under s. 257 A of the Code for 
satisfaction of the decree by instalments, but such sanction can be given only by 
or the Court which passed the decree. 

An agreement sanctioned under s. 257-A cannot be treated, without any- 
thing more, as a decree of the Court, and cannot operate as an order under s. 210, 
though an order under s. 210 would operate as a sanction under s. 257 A. 

The decree in a suit which must be executed is the decree as originally passed 
eras altered by a proper order for that purpose, as, e.g., by an order UDder s. 210* 

[F., 2C P.R. 1894 ; R., 15 A.W.N. 149 ; D., 96 P.R. 1900.] 

This was an application for execution of a decree. The original 
decree was passed on the 5th June, 1871 by a Court at Mainpuri, and was 
transferred for execution to the Court of the Deputy Commissioner of 
Jalaun. On the 9th June, 1882, the decree' being then alive, the decree- 
holder applied to the Court of the Deputy Commissioner f .°r exe- 
cution of the decree by payment to him of certain money which ha 
been paid into the treasury ; and upon the same date the Court ordered 
the payment prayed for to be made, and also caused notice to be issued to 
the judgment-debtor to show cause why certain other applications connected 
with execution of the decree should not be granted. On the 12th June , < * 
the Court at [573] Jalaun gave its sanction to an agreement between the par- 
ties that tiie decree sh ould be paid by instalments, viz., Rs. 3,000 on the 

• Appeal No. 11 of 1890, under s. 10. Letters Patent. 
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July, 1882, Rs. 3,000 on the 1st January, 1883, and Rs. 2,411-10-8 on the 
1st July, 1883. The judgment-debtor paid into Court only Rs. 3,000 
on the 1st August, 1882, and Rs. 2,500 in February, 1885. A further ap- 
plication was made for execution on the 11th June, 1885, when the matter 
again came before the Court at Mainpuri, to which application was made 
by the decree-holder for a fresh certificate and for a new transfer of the 
decree to the Court of the Deputy Commissioner at Jalaun for execution. 
The application for transfer recited the agreement arrived at by the 
parties and sanctioned by the Court at Jalaun in June 1882, and also 
recited the payments which had been made by the judgment-debtor. The 
Court at Mainpuri granted the certificate as prayed, and the decree-holder 
applied for execution to the Court at Jalaun, but the application was 
dismissed for want of prosecution. On the 26th April, 1888 the decree- 
holder made the present application in the Court of the Deputy Commis- 
sioner of Jalaun to execute the decree for the instalments which remained 
unpaid. 

The application was dismissed by the Court of first instance as 
barred by limitation, and, on appeal by the decree-holder, the first Court’s 
order was, on other grounds, confirmed by the Commissioner of Jhansi. 
The decree-holder made a second appeal to the High Court. 

Mr. G. T. Spankie and Dala Jokhu Lai, for the appellant. 

The Hon. Pandit Ajudhia Nath, Pandit Sundar Lai and Munshi 
Sukhnandan Lai, for the respondent. 


Tyrrkll, .T. — Two objections were taken in the Court below to the 
execution of the appellant’s decree. One was that the unfortunate decree- 
holder, who appears to have lost a large sum of money by reason of the in- 
dulgence he showed to his debtor, applied to the Court executing the decree 
for execution not of the decree but of a compromise. The Court of first in- 
stance very properly held that it was not a lawful application for execution 
of decree, but the Court of appeal for insufficient grounds differed on [ 574 ] 
the point, and its view is supported here in second appeal upon the theory 
that the compromise had really been an amended decree in the sense of 
s. 210 of the Civil Procedure Code. I have read the decree and I have read 
the compromise, and the order of the Court thereupon, and it is perfectly 
obvious that the decree was never altered in the sense of s. 210. It is the 
common case of a compromise made between the decree- holder and his 
judgment-debtor being reported to the Court, and nothing more. But the 
Court below has defeated the decree-holder on another ground, and I think 
a sound one. The decree-holder relies for protection against limitation upon 
the application which had been made on 1 1th June, 1885. The application 
was not made to the Court executing the decree or to the Court which could 
execute the decree at the time. The facts are that the decree had originally 
been made by the Mainpuri Court. It was transferred under s. 223 of the 
Civil Procedure Code to Jalaun for execution, and it has remained in that 
Court until the present time. The decree -holder, however, was ill-advised 
enough to apply on the 11th June, 1885 to the Mainpuri Court for a step 
in aid of execution. The decree-holder’s counsel in the Court below 
admitted that it was a blunder, and so it obviously was. In second appeal 
it is contended that it was not so, but that it was the duty of the Jalaun 
Court when the first instalment failed, without l>eing mo\ed by the decree- 
holder or any one else, to enter into correspondence with the Mainpuri 
Court, which would lead to the Mainpuri Court re calling the record. I 
know' of no authority either judicial or by w ay of practice or founded on 
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commonsense in supporb of such a contention. The Court below was 
right, and the appeal is dismissed with costs. 

The decree-holder appealed under s. 10 of the Letters Patent from 
the judgment of Tyrrell, J. 

The parties were represented as before. 

JUDGMENT. 

Edge, C. J. — The decree-holder, appellant here, obtained a decree 
on the 5th June, 1871 in the Court at Mainpuri. On the 9th June, 1882 
the appellant applied to the Court at Jalaun, to which the decree, 
had been transferred, for execution of the decree, and to have [575] in 
execution of it some money, which had been deposited in the treasury, 
paid out to him. On the same day that Court ordered the money which 
was in the treasury to be paid out to the decree -holder, and also issued a 
notice to the judgment-debtor to show cause why other applications in 
connection with the execution of the decree should not be granted. Now 
in my opinion, on the 9th June, 1882, the judgment-debtor made an appli- 
cation to execute the decree within the meaning of s. 230 of the -present 
Code of Civil Procedure under that section, and that application was 
granted. On that short ground I am of opinion that the decree was time- 
barred, when the decree-holder made his application of the 26th April, 
1888, out of which this appeal arose, and on that ground I would dismiss 
this appeal. It has, however, been contended on behalf of the decree- 
holder that the decree which he was entitled to execute was not the decree of 
1871, but was that decree as altered on 12th June, 1882. We must see what 
it was that was done. After the decree of 1881 had been made, the parties 
agreed that the decretal money should be payable by instalments of amounts 
certain at rktes fixed, and that, on default of payment of the instalments, 
the decree-holder should be entitled to execute the decree for the amount 
remaining unpaid, and for interest on the amounts specified. The Court at 
Jalaun on the 12th of June, 1882, if it had power to do so, did sanction that 
agreement within the meaning of s. 257 A of the Code of Civil Procedure. 
The Court at Jalaun, however, was not the Court which could sanction 
any agreement under that section in this case. In this case the Court at 
Jalaun was merely the Court executing the decree, and the Court which 
had power to sanction was the Court at Mainpuri, and not the Court at 
Jalaun. However, the matter having again come before the Court at Main- 
puri in June 1885, and two instalments having in the interval been paid, 
the decree - holder in June 1885 applied to the Court at Mainpuri 
to transfer the decree again to the Court at Jalaun for execution, 
and in the application for transfer recited the agreement as to the 
satisfaction of the decree by instalments, , and further recited that 
two of those instalments which were mentioned had been paid. The 
Court at Mainpuri granted the certificate of transfer which was 
[576] asked for, and on these facts it is contended, not only that the Court 
at Mainpuri sanctioned under s. 257 A the agreement as to instalments, 
but actually altered the decree of 1871 into a decree in accordance with 
that agreement. Now at that time the period within which the instalments 
were to be paid had expired, the decree was more than 12 years old, and 
it was further a decree in respect of which an application for execution had 
been made under s. 230 of the present Code, and granted. It was also a 
decree in respect of which no application for the execution of the decree 
or to take any step in aid of execution had been made within three 
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years of June 1885. Mr. Spankie on behalf of the decree-holder 
has cited several authorities of this Court, and has also contended on 
v“* a ^ what took place in June 1885 was a sanction under 
^ 57- A of the Oodo, and. t licit execution might go in accordance 

with the teims which had been sanctioned. The cases which he relied on 
were: — Sita Bam v. Dasrath Das (1), Sham Karan v. Piari (2), Champat 
Bai v. Pitamhcr Das (3), il lakund Bam v. J^Iaknnd Bam (4), Parana Knar 
v. Bhaqwan Din (5), Bamadhar v. Bamdayal (6), and J^luhammad Sulai- 
man v. Jliukki Lai (7). There was another case to which Mr. Spankie’s 
attention was drawn by my brother Straight, Debi Bai v. Golcal Prasad 
(8), and Mr, Spankie with the discretion oi an able counsel declined to 
pay any attention to that case, and contended that that case was at 
variance with the other cases he had cited. Now I paid very careful 
attention to the argument, as I always do to any argument of Mr. Spankie 
and to that argument as commented on by Pandit Ajudhia Nath , and I 
failed to see any conflict on any point material to this case between the 
decisions in any of the cases on which Mr. Spankie relied and that to which 
I have referred, when those decisions and the facts on which those cases 
were decided are carefully considered. My opinion is that none of those 
eases establish Mr. Spankie' s proposition that an agreement sanctioned under 
s. 257- A of the Code can be treated without anything more as a decree of the 
[577] Court. A sanction under s. 257- A does not operate as an order 
under s. 210, although, undoubtedly, an order s. 210 would operate as a 
sanction under s. 257-A. Now I would have very great difficulty in sa- 
tisfying myself that in making the order for the certificate of transfer the 
Court at Mainpuri in June 1885 was sanctioning the agreement as to ins- 
talments. Whether it did sanction it or not, I am quite satisfied that 
the decree in a suit which must be executed is the decree as originally 
passed or as altered by a proper order for that purpose, as <-*.{/., by an order 
s, 210, and in this case there was in fact and in law no order under 
s. 210, and, so far as I can see, no intention to make an order under 
that section ; indeed no such order was even applied for. 1 have come 
therefore to this conclusion on the whole case, that if any decree was 
capable of execution in this case at all, it was the decree of 1871. That 
decree never has been altered by a Court, and it is a dead decree, as well 
under s. 230 of the Code of Civil Procedure as under art. 179 of the 2nd 
schedule of the Limitation Act. I express no opinion as to whether the 
agreement was within^s. 257-A. I would dismiss appeal this with costs. 

STRAIGHT, J. — In my opinion the order of the Mainpuri Court of 
the 11th June, 1885, granting the application of the decree- holder was not. 
an order sanctioning the agreement of the 12th June, 1882. Consequently, 

I am of opinion that any alteration that could, under the law, have l>een 
introduced into the decree of the 5th June. 18il, by such an agreement 
as that upon which the decree-holder relies, was in fact never imported 
into tlie decree, and that it remained a decree for a specific sum of money 
executable in the ordinary way that such a decree should be executed. I 
think that the language of s. 257-A, especially the last paragraph, pro- 
hibits the notion that such an agreement as was said to have been entered 
into bere between the decree- holder and the judgment -debtor can be 
sanctioned three years after the date when it is said to have commenced 
to have effect, and when money has beeu paid under it and a default 


(1) 6 A. 49*. (21 5 A. 596. (3) 6 A. 16. (4) 6 A. MS. 

(6) 8 A. 301. (6) S A. 536. t?> 11 A. MS. (8) 3 A. 68ft 
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is said to have taken place. If that be a correct view of the order of the 
11th June, 1885 the clecree of the 5th June, 1871 stands [578] untouched 
and unaltered. An application to execute it has been made since 
Act' XI V of 1882 came into operation, and has been granted. Therefore 
that decree is now dead by the operation of s. 230 of the Code of Civil 
Procedure. I agree in dismissing the appeal with costs. 

Appeal dismissed. 


12 A. 578 = 10 A.W.N. (1890) 183. 

APPELLATE CIVIL. 

Before Sir John Edge , Kt., Chief Justice and Mr. Justice Brodhurst. 


Ram Lal and others ( Defendants ) v. Chhab Nath ( Plaintiff ). 

[7th May, 1890. j 

Res judicata — Civil Procdure Code , s 13- Cross-appeals — Finding in appeal first heard 
barring trial of same issue in appeal subsequently heard. 

The plaintiff and defendant in a suit each appealed separately, and the defend - 
ant’s appeal first came on for hearing and an issue as to whether the plaintiff 
or the defendant had title to the land in dispute was decided on the facta by the 
appellate Court adversely to the defendant. Subsequently, the plaintiff’s appeal, 
involving the same issue, came on for bearing before the same Court. 

Held that although s. 13 of the Civil Procedure Code did not apply, still the 
principle of res juaicata applied, and the finding on the former appeal barred 
the trial of the same issue in the latter. Ram. Kirpal v ■ Rup Kuart (1) referred 

to. 

[Appr. and F.. 33 A. 51 (56, =7 A.L J. 861 =7 Ind. Cas. 156 ; R-, 16 A. 464 471, (472) = 
41 A.W.N. 137 ; D., 19 B. 821. (826].] 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

Pandit Moti Lal Nehru , foKthe appellants. 

Mr. AbdvX Majid , for the respondent. 


JUDGMENT. 


Edge, C. J. and Brodhurst, J. — In the lower appellate Court the 
plaintiff in the suit filed an appeal. The defendants filed another appeal. 
The defendants’ appeal was heard by Munshi Kashi Prasad, who was 
Subordinate Judge of Cawnpore, on the 13th February, 18SS. In that appeal 
the defendants raised the question as to the title of the plaintiff and as to 
their own title to the land in dispute. The issues in appeal as to the title 
were found on the facts against the defendants, that is, in that appeal the 
then Subordinate Judge found that the plaintiff had title and the defendants 
£5793 none. The plaintiff’s appeal came on to be heard subsequently 
before Munshi Piare Lal as Officiating Subordinate Judge of Cawnpore 
on the 8th March, 1888, and he, treating the findings in the other appeal 
as operating as res judicata , decreed the plaintiff ’s appeal with costs. J-&® 
appeal now before us is an appeal from the decree of Munshi Piare Da 


* Second Appeal, No. 788 of 1888, from a decree of MuDshi 
nate Judge of Cawnpore. dated the 8th March, 1888, reversing a 
of Fatebpur, dated the 4tb September, 1886. 

(1) 11 I. A. 37 = 6 A. 269. 


Piare Lal, Subordi" 
decree of tbe Munsif 
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Ifc appears to us that he took a correct view of the law, and although s. IS 
would not apply, still the principle of res judicata applied. S. 13 of the Code 
is not exhaustive, as was pointed by their Lordships of the Privy Council in 
the case of Mam Kirpal v. Mup Kuari (1; . We dismiss the appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Sir John Edge , Kt ., Chief Justice , and Mr. Justice Mahmood. 


12 A. 578=- 
10 A.W.N. 
(1890) 183. 


Harakh ( Decree-holder ) v. Pam Sarup (J udgment- debtor) * 

[5th July, 1890. ] 

Execution of decree — Suit of the nature cognizable in Courts of Small Causes — Second 
Appeal — Transfer of decree— Civil Procedure Code , ss. 223, 22s, 586. 

Where the original suit is a suit of the nature cognizable in Courts of Small 
Causes, and the subject-matter of the suit does not exceed Rs. 500 in value, no 
second appeal will lie in respect of an order made in execution proceedings relat- 
ing thereto, whether such proceedings are taken in the Court which passed the 
decree or in that to which the decrea may have been transferred for execution. 

Nazar Husain v. Kesri Afal (2) approved. 

CAppl., 25 O. 672 (873) ;■ Appr., 18 A. 481 = 16 A.W.N. 160; R . 23 M. 547 (F.3.) ; 
8 O. O. 405 (407).] 

The facts of this case, so far as they are necessary, appear from the 

judgment of Edge, C.J. 

Pandit Sundar Lai , for the appellant. 

Munshi Kashi Prasad , for the respondent. 

JUDGMENT. 

Edge, C.J. — This is an appeal from an order passed in execution 
proceedings held under a decree which was made l>\ the Court of Small 
Causes at Mirzapur. After the decree was made the execution proced- 
ings were transferred to the Court of the Munsif of Mirzapur, and it was 
in those proceedings that an order was made which was appealed against 
to the District Judge of Mirzapur, against whose order in appeal this 
appeal has been brought. If this [580] appeal lies it is a second appeal with- 
in the meaning of Chapter XLII of the Code of Civil Procedure. N ow the 
suit in question, as I have said, was brought in the Court of Small Causes, 
being of the nature cognizable by such a Court. The subject-matter of 
the suit did not exceed Rs. 500. Mr. Kashi Prasad for the respondents 
here has objected that s. 586 of the Code of Civil Procedure applies, and 
that the appeal does not lie. On the other hand. Pandit Sundar Lai for 
the appellant has contended that the decree having been transferred to the 
Munsif’s Court, and the original order which has let! to these appeals 
having been made by the Muusif, we must treat the case as if the original 
suit was not of the nature cognizable in a Court of Small Causes; 
that is the argument which he bases on s. 22S of the Code of Civil 
Procedure. My brother Mahmood only this morning delivered a judgment 

* Socond Appeal. No. 380 of 1887. from * deore* of W. J. Martin, E*q . f>»»trM* 
Judge of Mirsapur, dated th* 16ih Deoaoaber. 1*86. warning a deeec* of Maoafci 
Shankar Dal, Mun*if of M»r**pur, dated the the 13th September, 1886. 

(1) 11 I. A. 37. <*• l* A. 581. 
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the principle of which is applicable to this case. We must see, in my 
opinion, whether the suit was of the nature cognizable by the Court of 
Small Causes, and whether the amount or value of the subject of that 
suit did or did not exceed Us. 500. In my opinion my brother Mahmood 
was right. S. 586 prohibits a second appeal in the execution of a decree 
in a suit referred to in s. 586, just as much as it prohibits a second appeal 
from the decree in that suit. I cannot read s. 228 as Pandit Sundar Lai 
reads it. It would, in my opinion, be an absurdity to hold that the decree 
in a Small Cause Court suit passed by a Court of Small Causes must, 
after it has been transferred to a Munsif’s Court for execution, be regarded 
as a decree in a suit which was not of the nature of suits cognizable in a 
Court of Small Causes. I am of opinion that this appeal does not lie, and 
that it should be dismissed with costs. 

Mahmood, J. — I am entirely of the same opinion. The difficulties 
which arose in my mind were stated by me in my order of the 9th August, 
1888, whereby this case was referred to a Bench of two Judges. The 
learned Chief Justice has already referred to the judgment vrhich was 
delivered by me this morning in the case of Nazar Husain v. Kesri Mai (1), 
and the reasons which I gave [38 1] there are in full accordance with the 
view expressed by the learned Chief Justice in this case. The appeal, 
therefore, did not lie on account of the nature of the original suit falling 
within the purview of s. 586 of the Code of Civil Procedure. The transfer 
of a decree under s. 223 of the Code could not alter the nature of the suit, 
nor is there anything in s. 228 to render a decree or an order passed in 
execution thereof of a different nature to what it was before the transfer. 
The learned Chief Justice’s order dismissing the appeal is therefore the 
only one which could be passed. Appeal dismissed. 


12 A. 581 = 10 A.W.N. (1890) 203. 

REVISION AL CIVIL. 

Before Mr. Justice Mahmood. 

Nazar Husain ( Petitioner ) v. Kesri Mal (Opposite party)* . 

[5th July, 1890.] 

Execution of decree —Suit of the nature cognizable in Courts of Small Causes — Second 
appeal — Civil Procedure Code, ss 5*4, 586. 

For the purposes of an appeal, whether from a decree in a regular suit or from 
an order passed in execution of such decree, the pecuniary test of jurisdiction is 
the valuation of the original suit in which the decree was passed, and not merely 
the actual amount affected by the order sought to be appealed. 

Therefore where execution was applied for in the Munsif’s Court in respect of 
a sum of Rs. 422*14-0, the value of the matter in dispute in the original suit 
(which was of the nature cognizable by a Court of Small Causes) having been 
above Rs. 500, and, the Munsif’s order having been upheld in appeal by the 
District Judge, revision of both orders was applied for in the High Court : — 

Held that no proceedings by way of revision could be taken, beoause a second 
appeal would lie from the order of the District Judge. 

[Appr., 12 A. 579.] 

The facts of this case are sufficiently stated in the judgment of 
Mahmood, J. 

• Miscellaneous application under s. 622 of the Civil Procedure Code. 

(1) 12 A. 581. 
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Mr. A. Strachey and Manlvi Ghulam Mujtaba , for the petitioner. 

. Pandit Sundar Lai, for the opposite party. 

JUDGMENT. 

Mahmood, J. — This is an application for revision under s. 622 of the 
Code of Civil Procedure, and upon its being called on for hearing, Pandit 
Sundar Lai, for the opposite party, has taken a [582] preliminary objec- 
tion to the effect that no such application is enter tainable as an appeal lay 
in the case. The facts upon which this objection proceeds are the fol- 
lowing : — 

On the 14th July, 1885, Narotam Das, whom the opposite party, 
Kesri Mai, represents, obtained a simple money decree for Bs. 650 against 
the petitioner Nazar Husain, and in execution thereof on various occasions 
he obtained partial satisfaction of the decree in the Court of the Munsif 
executing the decree. 

The present litigation began with an application made by the decree- 
holder to the Munsif’s Court on the 24th November, 1887, for execution of 
the decree to realize the balance of Rs. 422-14-0. The judgment-debtor 
raised objections to the execution, but these were disallowed by the 
Munsif by his order of the 27th April, 1889, which was upheld in appeal by 
the District Judge on the 14th August, 1889. 

The object of the present application for revision is to set aside the 
orders of both the lower Courts whereby the execution of the decree was 
allowed. 

Pandit Sundar Lai for the decree-holder, opposite party, argues that 
inasmuch as the amount of the original suit in which the decree of the 
14th July, 1885 was passed exceeded Rs. 500, it did not fall within the 
prohibition of s. 586 of the Civil Procedure Code and was capable of being 
made the subject of a second appeal under s. 584 of the Code, and that for 
the same reason the decree passed in the suit when put into execution 
would furnish the test as to the appealability of the orders passed in 
execution. In other words, the learned Pandit’s contention is that a 
second appeal lay from the District Judge’s order of 14th August, 1889, 
which forms the subject of this application for revision, and that therefore 
this application cannot be entertained under s. 622, which is limited to 
cases in which no appeal lies to the High Court. 

On the other hand, Mr. Ghulam Mujtaba , for the judgment-debtor, 
petitioner, argues that the present being an execution case, s. 647 of the 
Civil Procedure Code applies, aud must be read with [583] s. 586 for 
determining whether a second appeal lay in this case. The learned 
pleader contends that the effect of reading the two sections together, 
is, that in s. 5S6 the word “ suit ” must be taken to mean an 
application for execution,” and that, since in this case the nature of the 
application was of the Small Cause Court type, and the amount of the 
money sought to he realized by execution did not exceed Rs 500, no 
second appeal could lie, and the only remedy of the petitioner lay in apply- 
ing for revision under s. 622 of the Code. 

I am of opinion that this contention is unsound. It is, no doubt, 
true that s. 647 of the Civil Procedure Code renders the procedure therein 
prescribed generally applicable to proceedings in execution of decrees, but 
such general application of the procedure is qualified by the important 
clause * as far as it can bo made applicable, and there is enough in s. 5S6 
to show that the word suit as it occurs there cannot be read to mean 
application for execution of decree. The suits contemplated there are 
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described to be “ of the nature cognizable in Courts of Small Causes.” 
Now, neither the old Small Cause Courts Act (XI of 1865) nor the present 
Act (IX of 1887) contains any specification of the nature of applications ” 
cognizable by such Courts, and therefore the word “ suit ” in s. 586 
cannot be read as * application.” 

It has been suggested that the result of this view would be to hold 
that s. 586 of the Code is no bar to second appeals even in cases where the 
decree itself amounts to less than Rs. 500, and was passed in a suit of 
the Small Cause Court type of less than that value. But I do not think 
such is the result of my view of s. 586. In the case of Mungul Pershad 
Dichit v. Grija Kant Lahiri Chowdhry (1) the Lords of the Privy Council 
observed: “It appears to their Lordships that a thing which applies to an 
application in a suit applies to the suit, and that an application for the 
execution of a decree is an application in the suit in which the decree 
was obtained.” Bearing this general principle in mind, there is no neces- 
sity for reading the word “suit” in s. 586 of the Code as if it meant appli- 
cation for execution or indeed any other application. Such applications 
are [584] applications in the suit in which the decree was passed, and the 
provisions of s. 586 restricting the right of second appeal are as much 
applicable to such applications as they are applicable to the decrees passed 

in the class of suits mentioned in that section. 

This being so, the turning point of the decision of this case is, what 
is the real test of appellate jurisdiction with reference to the amount 


or value of the appeal ? 

The matter was originally regulated by s. 4 of Act XXXV oi 1867, 
which was replaced by s. 18 of Act XYI of 1868, which was re-enacted in 
s. 22 of Act VI of 1871 and has since been reproduced as s. 21 of the 
present Civil Courts Act (XII of 1887). The provisions of these various 
enactments need not be considered in detail, because upon the exact point 
now under consideration they do not seem to have altered the law, and I 
say so with especial reference to the principle of reported rulings. 

In the case of Duli Chand v. Nirban Singh (2) a Full Bench of the 
Calcutta High Court held that where an original suit is brought for a sum 
exceeding Rs. 5,000 or for property exceeding that value, and the decree is 
for a less sum or for property of less than that value, the appeal according 
to s. 22, Act VI of 1871, will be to the High Court. That was a case of 
an appeal from a decree in a regular suit, and Couch, C. J., in delivering 
his judgment made observations which in principle are applicable to this 


case. 


He said : — “ The appeal is only a stage of the suit, it is not a fresh 
suit but a part of the proceedings in the suit, and therefore, ordinarily, 1 
should say that with regard to the jurisdiction in appeals from decrees and 
orders of the District and Subordinate Judges, the expression the subject- 
matter in dispute ’ would mean the subject-matter in dispute in the suit 
itself unless, of course, a contrary intention appeared, as in appeals to tne 
Privy Council, where the language is ‘ the subject-matter in dispute in 

the appeal.” L ... 

The rule thus laid down by the Calcutta High Court with ie- 
ference to appeals from decrees in regular suits was extended by a 
rsu5l Full Bench of this Court to appeals from orders in execution ot 
decrees. The case is Mahomed Hossein Khan v. Shib Dyal (3) where 


(l) 8 I. a. 123 = 8 0. 51. 

(B) N. W. P. H. C. R. 1873, p. 108. 


(2) 9 B. L. R. 190 = 18 W. R. 262. 
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was laid down that when the matter in dispute in an original suit heard 
by a Subordinate Judge exceeds Rs. 5,000 in value, the appeal against an 
order passed in execution of decree in which the matter in dispute is less 
than that amount lies to the High Court and not to the District Court. 
The converse of this rule was laid down by a Division Bench of this 
Court in Ghanderbhan Singh v. Mahunt Jai Ram Geer (1) where it was laid 
down that the appeal against an order of a Subordinate Judge passed in 
execution of decree where, although the value of the property in dispute 
exceeds Rs. 5,000, yet the matter in dispute in the original suit was 
below that amount, lies to the District Court and not to the High Court. 

Upon the same principle the Calcutta High Court in Roy Dliunput 
Singh Bahadur v. Itfodhoo Mote Dabia (2) held that in determining the 
venue of appeal against an order passed in execution, the “ subject-matter 
in dispute” used in s. 22, Act VI of 1871, must be taken to exclude the 
interest which accrued subsequently to the date of the decree. The 
•question was more fully considered in Musammat Ruttunjote Kocr v. Ram 
Boss (3) where the general principle was laid down that when the decree 
or order, which is the subject of appeal, is made in a suit, whether during 
the execution proceedings or previously, the subject-matter in dispute 
within the meaning of Act \'I of 1871, s. 22 is the subject-matter in dispute 
in that suit, and not the mere amount of money which the order itself 
may directly affect. In delivering the judgment of the Court, Bhear, J., 
observe 1 : “ Babu Romcsh Chiuider Mitter has urged ujion us with much 
force that the subject-matter in dispute between the parties to this appeal 
is the amount which is at this time due under the decree, and which will 
be levied against one of them if the order of the Subordinate Judge, now 
appealed against, is allowed to have force. It appears to us. however, 
that when the decree or order which is the subject of appeal is a decree or 
order made in a suit, [oSEi] whether during the execution proceedings or 
previously thereto, the subject-matter in dispute within the meaning of this 
section is the subject-matter in dispute in that suit, and not the mere 
amount of money w T hich the order itself may directly allect. The learned 
Judge then, after referring to the Full Bench ruling of the Court in 9 B. L/. 
R., 190, went on to say : — “ It appears to us that if we put any other 
• eo nstruction than that which we have mentioned upon the woids, we 
should make the section have an operation which could not have been 
contemplated by the Legislature, foL it would cause the appeal to shift 
from one Court to the other, merely by such lapse of time as would 
suflice to make an amount which when decieod fell below I\s. 5, 000, 
grow by the increment of the interest to a sum abo\e Rs. o,000. 

I in these observations, and I think they are applicable in 

principle* to this case. The broad principle expressed in these various 
rulings is that for purposes of determining the venue of an appeal, w hether 
fro m °a decree in a regular suit, or from ail order passed in execution of 
such decree, the test of pecuniary jurisdiction is the valuation of the 
original suit in which the decree was passed vide JLnil v. Hat Aiirdm 

Singh (4). If such were not the ease anomalies and inconveniences even 
more serious than those contemplated by 1 heat, >1 . would ensue in rosjxxit 
of the venue of appeals from orders other than those passed in execution 
of decrees, that is, orders appealable under s. 588 of the Code. The 
valuation of the original suit must therefore be th * test for determining the 


(l) N W. P. H. O. R- 1S73, p. 17ft. 
(3) 19 W. R. 131. 


18 W. R. 316, 
(4) 10 A. 524. 
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question of appellate jurisdiction, and the principle is clearly recognized 
by the present Civil Courts Acts (XII of 1887), s. 21 of which provides 
that * appeals from a decree or order of the Subordinate Judge shall lie to 
the District Judge, where the value of the original suit in which or in any 
proceeding arising out of which the decree or order was made did not 
exceed four thousand rupees, and to the High Court in any other case.” 

Now, in the present case, it is true that the suit which ended 
in the simple money decree of 14th July, 1885, was of the nature 
[587] cognizable in the Court of Small Causes, but in point of value it 
exceeded Rs. 500. It was therefore not a suit within the restriction as 
to second appeals contained in s. 586 of the Civil Procedure Code. It is 
true that the application for execution dated the 24th November, 1887, 
with which this litigation began, related only to Rs. 422-14 0, that is an 
amount below Rs. 500, but, as I have already said, an execution proceed- 
ing must for purposes of jurisdiction as to appeals be taken to be regulated 
by the valuation of the original suit, and it follows that if a second 
appeal would lie from the decree in the original suit, a second appeal 
will lie also from an order passed in execution of such decree, whether 
such execution related to a sum above Rs. 500 or below that amount. 

The result of this view is to hold that the order of the District Judge, 
dated the 14th August 1889, impugned by this application for revision, 
might have been made the subject of a second appeal, since it was passed 
in a suit to which the prohibition of s. 586 is not applicable. This being 
so, no application for revision is entertainable under s. 622 of the Code, as 
that section is limited to cases in which no appeal lies to the High Court. 

For these reasons the preliminary objection taken by Pandit Sundar 
Lai on behalf of the decree-holder prevails, and I dismiss this application 
with costs. Appeal dismissed . 


12 A. 387 (P.C) = 17 I. A. 187 = 5 Sar. P.C.J. 624. 

PRIVY COUNCIL. 

Present : 

Lord Watson , Sir B. Peacock and Sir R. Couch. 

[On appeal from the High Court for the North-Western Provinces .] 


MAINA AND OTHERS ( Defendants ) i>.BRlJMOHUN AND OTHERS ( Plaintiffs ). 

j.9th July, 1890.] 

Act I of 1877 (Specific Relief Act), s. 42 — Refusal of declaratory decree , the case made 
for it being defective. 

Under the Specific Relief Act (I of 1877) s. 42, a suit was brought for a deoree 
declaratory of the plaintiffs’ title to be mutawalis and managers of property from 
ancient times connected with religious observances, viz., a ghat upon the Jumna 
with temples adjoining; of their title also to receive a proportion of the offerings ; 
and they also claimed to have the proceeds of a decree obtained by the defendants 
against a third party spent upon repairs. 

r5881 Held , that the suit had been rightly dismissed in the first Court. Even 
if the evidence had shown that the plaintiffs had some rights in respect of the 
property in question, they had nevertheless, so far failed in giving definite proot 
ol thei /claims that they were not entitlod to the decree claimed. No deoiemn 
was however given, nor was any opinion expressed, with respect to other rigncs, 
which either of the parties might have, or claim to have, relating to the 

property. 

[Appl., 1 A.L.J. 44; R., 18 Ind. Cas. 241 (242)]. 
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Appeal from a decree (5 th January, 1887) reversing a decree (30th 1890 

June, 1885) of the Subordinate Judge of Agra. july9. 

The respondents, who were plaintiffs, alleged themselves as represent- 

ing the Sannadhia Brahmans iti Mathra, while the defendants were at the PRIVY 
head of the Mathurid) caste, to be entitled, together with the defendants, OotJNOUi. 
who were not solely entitled, to act as mutawalis and managers of the 
Bisram ghat upon the hank of the Jumna, and of the temples attached, 
receiving the offerings made by jattris or pilgrims, their shares being in the 


624. 


12 A. 587 

(P.0.) = 

proportion of two-thirds to the defendants and one-third to the plaintiffs, 187 = 

with reference to the number of houses in Mathra occupied by the San- ® 
nalhiasand Mathuris, respectively. This claim was valued at Rs. 17,000. 

They also claimed that a sum of Rs. 400 should be set apart by the defen- 
dants for the repairs of the ghat, this being the amount of a decree for 
money obtained on behalf of the institution. 

The defendants, denying the claim, alleged that the plaintiffs and all 
Sannadhias, used another ghat, the Swami, not assembling at Bisi'amghat. 

The plaintiffs were not Chaubes. This defence was, in effect, accepted by 
the Subordinate Judge, who inspected the locality, and observed that the 
differences between the castes were such that it was improbable that they 
would conduct their ceremonies in the same place. 


This judgment was reversed by a Division Bench of the High Court 
(Straight and Tyrrell, JJ.) and a declaratory decree was made in favour of 
the plaintiffs. 

'fhe order referred to as supporting the assertions on behalf of 
the plaintiffs, purported to have been issued by Muhammad Furrukh 
Shah, the King of the Ghazis, to the Darogha of the [589} nazul lands 
appointed by the Government at Agra.” It, apparently, had no date upon 
it ; and the translation of it on the record was : — 


“ On a petition being presented by Sobha Ram, Brahman, resident of 
Mathra, Islamabad, we have been informed that Bisram ghat, on the banks 
of the river Jumna, together with the thakurdwaras (temples) built by 
Rajas and Sahukars at the said Islamabad, have been the places of worship 
of the Hindus since ancient time, and the Mathuria and Sannadhia 
Brahmans receive alms at those places, whereby they support themselves ; 
that we have ascertained this after inquiry, therefore you are hereby 
commanded not to interfere with the fchakurdwara buildings, which are 
the places of pilgrimage, by the order of the Kings, hut to leave the same 
in the enjoyment of the Brahmans. You are enjoined strictly in this 
matter.” 


The Judges held it clear “ from the photograph which is before us 
and the accuracy of which is not questioned, that in order to enable the 
plaintiffs to use those temples which are ancient buildings, they must have 
constantly and uninterruptedly from time immemorial used the ghat and 
the steps adjacent thereto But the plaintiff's claimed something more 
than a more right to pass and repass over the ghat and the steps, and they 
say that as Sannadhia Brahmans and a section of the Chaube class, they 
are entitled to use and enjoy the ghat in the same way as the Mathuria 
Brahmans in connection with the jijmans, who. on sacred occasions, come 
there and use the ghat for religious ceremonies. In support of their case 
they produced a lirman of the Mmperor Furrukh Shah and oral evidence of 
witnesses which goto support their assertions, and it seems to be virtually 

(1) As to those o*$tes seo Sir H. Elliott's R M t ho N.W.P., edited by J, 

Esq., appendix, pp. 808, 819, 329. 
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conceded that if they do belong to the Chaube sect, they are entitled in 
respect to the ghat to enjoy the privileges and rights of the respondents of 
the Chaube community concerned therein.’' 

Mr. C. W. Arathoon , for the appellants, argued that the evidence had 
not supported the statements in the plaint ; and the rights, if any were 
proved, were so indefinite that no decree declaring them should have been 
made. 

[590] The respondents did not appear. 

Their Lordships’ judgment was delivered by SIR B. PEACOCK. 

JUDGMENT. 


Sir Barnes Peacock. — This was a suit brought by the respondents 
and another for a decree declaratory of their right in a ghat, and also for 
certain relief specified in their plaint. The suit is governed by Act I of 
1877, the 42nd section of which deals with declaratory decrees. By that 
section it is enacted that “ any person entitled to any legal character, or 
to any right as to any property, may institute a suit against any person 
denying or interested to deny, his title to such character or right ; and the 
Court may in its discretion make therein a declaration that he is so 
entitled ; and the plaintiff need not in such suit ask for any further relief. 
Provided that no Court shall make any such declaration where the plaintiff 
being able to seek further relief than a mere declaration of title omits to do 
so.” The plaintiffs, representing tbe body of a sect called Sannadhias, set 
out in their plaint what they considered to be the rights of that sect, and 
they stated therein their grounds for asking for a declaratory decree. They 
say : “ That Bindraban Das, when he was alive, laid out Rs. 100 in the re- 
pairs of the ghat. He died at Mathra on or about the 5th of October 1879. 
When he was alive he deposited Rs. 900 with Bhagwan Das, with instruc- 
tions to use the money in the repairs of the Bisram ghat, and Bhagwan Das 
having failed to use the money in the repairs of the ghat, Panna, deceased, 
the father of Madan, defendant, and Chatraban, defendant, instituted a suit 
without joining plaintiffs, and with a view of depriving them of their right, in 
the Munsif’s Court at Mathra for Bs. 1,000, on declaration that they alone 
were the mutawallis (managers), and under a fictitious deed of compro- 
mise obtained a collusive decree on 21st December, 1882. Through 
collusion they had it recorded in the deed of compromise that Rs. 600 had 
been laid out in the repairs, and with reference to the balance of Bs. 400 a 
payment by instalments of Bs. 80 a year had been agreed, and the appli- 
cation filed by the plaintiffs in the Munsif’s Court at Mathra, praying to 
be joined as a party, was [59l] disallowed on 14th September, 1883. 
That was one of their grounds for asking the Court to exercise its^ discre- 
tion in making a declaratory decree. The next ground was. That a 
fictitious suit was instituted by Changaji and others, against Panna and 
others, defendants, in this Court, and plaintiffs filed an application m this 
Court, also praying to be joined as a party under s 32 of the Lmi 
Procedure Code ; but the said application was disallowed on 3rd July, 1 °°r’ 
and plaintiffs were not joined as a party. That all the defendants to this 
suit have colluded with one another, and have taken collusive proceedings 
in the Munsif’s Court at Mathra, and in this Court, with a view of depnv- 
ing plaintiffs of their right. They declare themselves to be the owners 
and denv plaintiffs' right ; hence the cause of action arose on 11th Augn 
1882 the date of the institution of the suit in the Munsif s Court at Mathia. 
and on 14th February, 1883, the date of the institution of the .suit in .this 
Court at Agra.” They then stated what the relief was which they sougnr, 
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• f,, ® y P^ ayed judgment for a decree for the declaration of the plaintiffs’ 
right as mutawali and manager of the Bisram ghat, and all the temples 
attached to the same, to the extent of one-third be passed in favor 

. he tf ° f . fche Sannadhias against his brother Sannadhias ” Privy 
«W.« h ‘ 6 “f h be Ukew i se declal ’ ed in ^e said decree that “ defendants COUNCIL 

alone were not owners and miitawalhs of the said ghat.” It appears to 

fcheir Lordships that the plaintiffs have made no case. They have not 12 A * 587 
proved that they were entitled as mutawallis and managers of the Bisram < pc -) = 
ghat to one-third of the offerings made by their followers, and they could 17 1 A * 87 = 
not be entitled to have a declaration that the defendants were not the sole 3 8ar - p C. J. 
owners, unless they could prove a right on their parts to be part owners 624. 
Maying asked for a declaratory decree, they go on in pursuance of the 
-Relief Act to allege that “ the collusive decree obtained by the defendants 
from the Munsif's Court at Mathra against Bhagwan* Das. for which 
defendants have declared themselves liable under the Deed of Compromise, 
having been set aside, its amount be recovered from the defendants, and 
it be used in the repairs of the Bisram ghat, either with the consent and 
management of the parties or through an official of the Court.” 

[592] There were many witnesses examined, and considerable discre- 
pancies in the evidence given. The first Court laid down certain issues, 
the fourth issue being “Are the plaintiffs guardians of Bisram ghat, vested 
with a right to receive fche offerings made in it, to superintend the’ repairs 
and erection of the building there, or are they priests at Swami ghat, 
plying their professional duty there ?*’ It might be that they were 
priests of Swami ghat, and yet might also have an interest in Bisram 
ghat. The whole point of the issue is — were they guardians of Bisram 
ghat, with a right to receive the offerings made in it, and to superintend the 
repairs and erection of buildings there? The Subordinate Judge delivered 
judgment, in which he said: “The plaintiffs in this case have no conne- 
xion with the Bisram ghat ; they are Sannadhia Brahmins, having no con- 
cern whatever with the property which was used by the Chaubes as the 
place of fcheir worship. Bisram ghat is the worshipping place of the 
Chaubes, in the vicinity of which the plaintiffs, who are Sannadhias, 
have their temples. My inspection of the place has fully convinced me of 
this. The documentary and oral evidence abundantly establish this con- 
clusion to my entire satisfaction. Both sects, the Sannadhias and the 
Chaubes, are bitter enemies to each other and could not he expected to 
have a common place for their worship.” Having come to that conclu- 
sion he dismissed fche plaintiffs’ suit with costs. 

It is not necessary for fcheir Lordships in concurring in the judgment 
of the Subordinate Judge to agree in all his reasons. It is quite consistent 
with the decree which ho passed dismissing the suit that the plaintiffs 
may have some right in Bisram ghat; but they have not proved any right 
to have it declared that they are entitled as mut awallis to have an interest 
to fche extent of one-third of the offerings. The Subordinate Judge dealt 
with fche evidence in fche most general terms. He did not allude to an\ 
particular witness or any particular document, hut he said: ”1 think the 
plaintiffs have not made out fcheir case.” 

The High Court dealt with the case in the same general terms. The 
Subordinate Judge had heard the witnesses. Ho had better [593] 

oppor- 
tunities of judging of the evidence, and of the several discrepancies, than 

fche High Court who did not hear the wit nos -.c* or see their demeanour 
The High Court did not decide whether the plaintiffs were the mutawalis 
entitled to one-third, but they said ; In support of their case they pro- 
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duced a firman of the Emperor Furrukh Shah.” It appears to their Lord- 
ships that that firman, as it is called, did not vest any right in either 
party, and is not a document which can be held to support the case 
either of the one side or of the other, but the High Court attached some 
importance to it. The judgment continues: “ The plaintiffs produced oral 
evidence of witnesses which go to support their assertions ; and it seems to 
be virtually conceded that if they do belong to the Chaube sect they 
are entitled in respect to the ghat to enjoy the privileges and rights 
of the Chaube community concerned therein.” The learned Judge who 
delivered the judgment then proceeds : “ It seems to me to be established 
beyond question that they do belong to the Chaube class, and no evidence is 
shown to us on behalf of the respondents to contradict that produced 
by the appellants. This being so, and taking all the circumstances of the 
case into consideration, I think the plaintiffs-appellants are entitled to the 
same decree as that granted to the plaintiffs-appellants in F.A. No. 172 
of 1885, decided this day,” — referring to another suit. Their Lordships 
see nothing on the record to show that there was any concession by the 
defendants of the kind indicated by the High Court. The decree which 
follows is not confined merely to the order expressed in the judgment. It 
proceeds : “It is ordered and decreed that this appeal be decreed ; that the 
decree of the Subordinate Judge of Agra be set aside, and in lieu thereof 
it is hereby declared that the plaintiffs-appellants aforesaid are entitled to 
have, exercise, and enjoy, all rights of care, use, and management of the 
Bisram ghat, and the buildings appertaining thereto, situated on the bank 
of the river Jumna, in the city of Mathra, and in connexion with the 
expenditure of the sum of Rs. 1,000 bequeathed by the late Brindaban Das 
Khettri for the repairs of the said ghat, so far as the same have not yet 
been expended as declared by the deceased Brindaban Das.” 

[894] If their Lordships considered that the judgment of the High 
Court ought to be affirmed, it would be necessary to state in what 
manner that decree should be altered ; but their Lordships are of opinion 
that the judgment of the High Court has gone upon a wrong principle, 
it merely stating that if the plaintiffs belonged to the Chaube class they 
were entitled to all they claimed, and that they did belong to the Chaube 

class. 

It appears to their Lordships that the learned Judges of the High 
Court have not sufficiently kept in view the only real question raised in 
this case, namely, whether the plaintiffs have proved that they, as 
mutawallis or managers of the Bisram ghat, are entitled to one-third of 
the donations given by the pilgrims to that ghat, and also that the suits 
referred to were fictitious? In their Lordships' opinion tne plaintiffs have 
not made out a case for the declaratory decree which they claimed, and 
certainlv they have not made out a right to have the decree obtained by 
the defendants from the Munsifs Court, at Mathra, against Bhagwan Das, 
set aside, and to have the amount recovered from the defendants in that 

<?nifc used in the repairs of the Bisram ghat. 

Their Lordships think, therefore, that the decree of the High Court 

ought to be reversed, and the decree of the Subordinate Judge affirmed, 
but holding that the plaintiffs are not entitled to the right claimed 01 to 
the “sought, their Lordships wish it to be distinctly understood that 
they do not express any opinion with respect to any othei lights, if any, 
which either of the parties to the suit may have or claim to have in the 

aforesaid Bisram ghat. . , , „., mroa 

Their Lordships will therefore humbly advise Her Majesty to leverse 
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the decree of the High Court, and to affirm the decree of the Subordinate 
Judge, and to order the respondents to pay the costs in the High Court. 
The respondents must pay the costs of this appeal. 

Appeal allowed . 

Solicitors for the appellant : — Messrs. T. L. Wilson and Co. 

12 A. 695 = 10 A.W.N. (1890) 199. 

[595] APPELLATE CRIMINAL. 

Before Sir John Edge , Kt. t Chief Justice and Mr. Justice Young . 
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Queen-Empress v. Sundar Singh and others. [26th July, 1890.] 

Act I of 1872 ( Evidence Act ) ss. 74,80 — Presumptions is respect of record of foreign 
Court — Confession made before . and attested by , a judicial officer in a Native State, 
hoio far admissible as evidence in the Courts of British India. 

Certain oorsons charged with a dakaiti committed at Chawripura, a village on 
the borders of Gwalior, having gone over into Gwalior territory, were arrested 
and brought before the Magistrate of Bhind iu Gwalior. That officer recorded 
their statements, attesting each statement in the following words : — 

“ I believe th*t this confession v/ is rtn.de without threat or coercion, and it was 
made in my presence and to my hearing. The person making it, having heard 
it read out to him, stated it as correct. It contains a fall and trae account of 
the statement made by him.” 

Each statement also bore the mark (by way of signature) of the person by 
whom it purported to have been unde. 

Subsequently ohjsj persoas were handle 1 over to the British authorities and 
were tria l by the C>urt of Session, who rejected the confessions above referred 
to as inadmissbie in evidence Tug acensei having appealed to the High Court, 
it was held that each of the confessions rcjordei in the manner above described 
was aluoissible iu evidence, cart-tuily un ler s. 80 of the Evidence Act. and 
probably under «. 71 of that Act, as against the person by whom it was made. 

[F., 22 B. 235 (238); 8 P.R. 1907 = 33 P.W.R. 1907, (Cr.) = 46 P.D.R. 1908=6 Cr.L.J. 
377 ; R., Rat. Unrep. Crim. Gas. 855 (956). 3 

The facts of this case are sufficiently stated in the head-note and in 
the judgment of the Court. 

Mr. J. Simeon, for the appellants. 

The Public Prosecutor (Mr. C. Dillon ) for the Crown. 

JUDGMENT. 

Edge, C. J., and Young, J. — Sundar Singh, Bakhtawar Singh, 
Darwa and Umrao were convicted under s. 396 of the Indian Penal Code. 
Sundar Singh was sentenced to death, the other three to transportation 
for life. They have appealed. On the hearing of the appeals Mr. Simeon 
appeared for Sundar Singh and Bhakhtawar Singh ; the other two men 
wore unrepresented. \Ye have heard the appeals together, and, as it was 
really one case, we dispose of them by one judgment. There are some 
points which are beyond dispute. One is that a very daring dakaiti was 
[696] perpetrated on the 25th November, 1889 at the village Chawripura. 
Chawripura is partly in Gwalior and partly in British territory. The 
offences of which these men have been convicted were committed within 
British territory. Another point which is beyond dispute is that on that 
oocasion some of the dakait-s were armed with guns, and shots were fired 
by some of the dakaits, the result being that one villager was killed and 
another severely wounded. The latter died subsequently from pneumonia. 
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The only question in this case is the question of identity. If these men 
were jointly committing the dakaiti, there cannot be a question that they 
were properly convicted under s. 396. We shall deal with the case of each 
of these men separately ; but before doing so it is necessary that we should 
decide as to whether certain statements or confessions which were made 
by Bakhtawar Singh, Darwa and Umrao, respectively, before the Magis- 
trate of Bhind, which is in Gwalior territory, are admissible in evidence in 
this case. There is no doubt that the Magistrate of Bhind was a 
judicial officer of the State of Gwalior. We have equally no doubt 
that he did in fact take down these confessions or statements with 
his own hand and that they were not, as the Sessions Judge ap- 
peared to think, mere reproductions of forms of confession prepared by 
the police. Each statement bears at the foot of it the following 
certificate with the hand of the Magistrate of Bhind : — “ I believe that 
this confession was made without threat or coercion, and it was made in 
my presence and to my hearing. The person making it having heard it 
read out to him stated it as correct. It contains a full and true account 
of the statement made by him.” We must presume till the contrary is 
shown that that certificate correctly states the facts ; further, these state- 
ments bear internal evidence that they were the result, to some extent at 
any rate, of questions put by the Magistrate of Bhind to the person making 
each statement. They show that questions were put by the Magistrate 
of Bhind, and, judging by what was stated in answer to his questions, 
many of them of those questions were very pertinent. Further, those 
statements are in very considerable detail and are corroborated by the evid- 
ence in the case. Each of the men who made a confession put his maik 
by way of signature to his confes-[597]sion. We must presume that 
those confessions are the genuine records of the confessions actually made 
before the Magistrate of Bhind, and we are of opinion that they were made 
at the time when the police, in whose custody these men had been, were 
not actually present. It appears to us that they would be admissible, 
certainly under s. 80 of the Evidence Act, probably under s. 74 of that Act, 
and that there is nothing in law to prevent a confession being proved, no 
matter when or where made, against the man who made it, provided it was 
not made under circumstances which by our Codes would render it inad- 
missible. We are of opinion that the record of each of the confessions, 
signed as it was by the person who made it, is admissible as against him. 
We do not propose to use the confession of one man as against another, 
so accordingly we need not decide whether the confession of one man 

would be admissible against the others. 

[The Court proceeded to examine the evidence in the three cases, 

and in the result dismissed the appeals and confirmed the convictions and 
sentences.] Appeals dismissed. 
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Accomplice. 

Tender of pardon , effect of — Subsequent trial of accomplice for connected offences 
Crim. JPro. Code , ss. 337, 339. Atprisoner charged before a Magistrate 
at Beaares with ofienccs punishable under ss. 471, 472 and 474 of the 
Peual Code, made a confession to the Magistrate in respect of those 
offences. He was then sent in custody to Calcutta, and was there, together 
with other persons, charged before a Magistrate with offences punishable 
under sa. 467, 473 and 475. The conduct to which these charges related 
was closely connected and mixed up with that to which the charges first 
mentioned had reference. Under s. 337 of the Crim. Pro. Code, the 
Magistrate at Calcutta tendered a pardon to the prisoner upon the condi- 
tions specified in that section, and the prisoner accepted the pardon, and 
gave evidence for the prosecution. The Magistrate held that this evidence 
was not sufficiently corroborated, and accordingly discharged all the 
accused, but the pardon was not withdrawn, and there was nothing to 
show that the Magistrate was dissatisfied with the prisoner's statements 
or considered that he had not complied with the conditions on which the 
pardon was tendered. Subsequently, the prisoner was committed by the 
Magistrate of Benares for trial before the Court of Sessions upon the 
charges under ss. 471, 472 and 474 of the Pen it Code. He pleaded not 
guilty, but did not iu terms plead the pardon as a bar to the trial, though 
he made some reference to the subject ; and the Sessions Judge,’ having 
made a brief inquiry a-s to the proceedings at Calcutta, came to the con- 
clusion that there w vs no sufficient proof of any conditional pardon, and 
convicted and sentenced the accused. 

Held that, by the terms of the conditional pardon granted to the accused by 
the Calcutta M igiscrate, the conditions of which were satisfied as was 
shown by its never having been withdrawn, the accused was protected 
from trial at Benares in respect of the offences under ss. 471, 472 and 474 
and was not liable to be proceeded against in ; respect of them, and that 
the trial and conviction were therefore illegal. 

Although s. 337 of the Crim. Pro. Code d^es not in terms cover a case where 
a Magistrate, holding a preliminary inquiry for committal against several 
persons, tenders a conditional pardon to one of them, examines him as a 
witness, and subsequently discharges all the accused for want of a pritna 
facie case against them, the words “every person accepting a tender 
under this section shall be examined as a witness in the case ” mean that 
for all purposes (subject to failure to satisfy the conditions of the pardon 
as provided for by s. 339; such a person ceases to be triable for the offenoe 
or offences under inquiry or (with reference to s. 339; for “any other 
offenoe of which he appears to have been guilty in connection with the 
same matter," while making “ a full and true disclosure of the whole of 
the circumstances within his knowledge relative to the offences ” directly 
under inquiry. The words last quoted refer to the importance when a 
pardon is tendered, of encouraging the approver to give the fullest details 
so that points may be found in his evidence which mav ba oapaole of 
corroboration. The question of how far the pardon protects him, and 
what portion of it should not protect him, ought not to be treated in a 

narrow spirit. QUEEN-EMPRESS v. GaNOA CHAR\N 11 4 79 = 8 AW 

N. (1888), 289-18 Ind. Jur. 198 8.A.W. 

• • • 

Account stated. 


Hypothecation bond for amount due - Obligor preventing registration— Suit on.— 

Tu** JT ^ *°5 ro R‘ st ration of a hypothecation- bond executed bv 

the defendant, (n) in the alternative, for recovery of the amount of the 
bond upon an account stated. The defendant denied execution of the 

had had any dealings cr’stated any account with the 
plaiufff. The Courts below disallowed the first olaim as barred bv limi- 
tation. and disallowed the second on the ground that the bond had affected 
a novation of the contract implied by the statement of account^ 
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Account stated — ( Concluded ). 

Held that, under the circumstances of the case, the plaintiff was entitled to 
resort to the account stated and sue thereon. KlAM-UD-DIN v. RAJJO, 
11 A. 13 = 8 A.W.N. (1898), 280 

Acknowledgment . 

See Limitation Act (XV of 1877), 10 A. 93. 

See Muhammadan Law (Inheritance), io A. 289. 

Acquiescence . 

Pre-emption . — Acquiescence in a tnortgige by conditional sale does not involve 
relinquishment of the right of pre-emption upon the conditional sale 
eventually becoming absolute. AJAIB NATH v. MATHURA PftASAD, 11 
A. 164 = 9 A.W.N. (1889), 48 


Page 


1. — Imperial Acts. 


Act XVIII of 1850 (Judicial Officers Protection). 

Judicial offi.cers % liability of — Judicial act within the limitsof the officer' s jurisdiction 
— Such act protected though done erroneously , illegally or not in good faith 
— “ Jurisdiction ." — Under Act XVIII of 1850, where an act done or ordered 
to be done by a julicial officer in the discharge of his judicial duties is 
within the limits of his jurisdiction, he is protected whether or not he has 
discharged those duties erroneously, irregularly or even illegally or with- 
out believing in good faith that he had jurisdiction to do the act com- 
plained of. Where the act done or ordered to be done in the discharge of 
judicial duties is without the limits of the officer’s jurisdiction, he is pro- 
tected if, at the time of doing or ordering it, he in good faith believed 
himself to have jurisdiction to do or order it. 

The word “jurisdiction” is used in Act XVIII of 1850 in the sense in which 
it was used by the Privy Council in Calder v. Halket, It means autho- 
rity or power to act in a matter, and not authority or power to do an act 
in a particular manner or form. A judicial officer who in the discharge 
of his judicial duties issues a warrant which he has authority to issue, 
though the particular form or manner in which he issues it is contrary to 
law, acts within, and not without, the limits of his jurisdiction in this 


sense. 


Where a Magistrate of the first class having sentenced an accused person to 
three years’ rigorous imprisonment and Rs. 500 fine under ss. 379 and 
411 of the Penal Code, and, having issued a warrant purporting to act 
under s. 386 of the Crim. Pro. Code for the levy of the fine by 
distress aDd sale of cattle belonging to tha accused, sold such cattle 
before the date fixed for the sale, and in contravention of Form 37, schedule 
V and s. 554 of the Code, and Form D in Chapter V of the Circular 
Orders of the High Court ,— held that he was acting in the discharge of his 


good 


manner he did ; and that the fact that he acted with gross and culpable 
irregularity did not deprive him of the protection afforded by Act XVIII 
of 1850. TEYEN v. Ram LAD, 12 A. 115 = 10 A.W.N. (1890) 32 

Act XXI of 1850 ( Caste Disabilities Removal,. 

o , .if u v person born a Muhammadan as reversioner in a Hindu family. Aot AXi 
o? 1850 does not apply only to a person who has himself or herself renounced 
his or her- religion or been excluded from caste. The letter P a ^ s * 1 
protects any person from having any right of inheritance affected by reason 
Sf anv person having renounced his religion or having been excluded from 
oaste' P This applies to a oase where a person born a Muhammadan, his 
father having Enounced the Hindu -Hgion. claims by right of inherit- 


fmce under the Hindu law a share in his, father^ family. BHAGWANT 


SINGH v KaYlu, 11 A. 100=8 A.W.N. (1888,, 288 

Act XV of 1856 (Hindu Widow's Remarriage). 

S. 2 — Hindu law -Hindu widow-Be-marriage- ^-marriage 

have remarried before the Act was passed . — Act XV of 185b was not in 
tended to place under disability or liability persons who could marry a 


436 
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Act XV of 1856 ( Hindu Widows Re-marriage) — ( Concluded ). 

second time before the Aot was passed. It was intended to enable widows 
to re-marry who oould not previously have done so, and 8. 2 applies to such 
persons only. 

Reid, therefore, that a widow belonging to the sweeper oaste, in which there 
is not, and in 1856 was not, any obstacle by law or custom against the 
re-marriage of widows, did nob by marrying again forfeit her interest in 
the property left by her first husband ; and that the reversioners could not 
prevent the sale of such interest in execution of a decree for enforcement 
of hypothecation. 5AR SARAN Das v. NANDI, 11 A. 330 = 9 A.W.N. 
(1889)77 

Act XIII of 1859 ( Workman's Breach of Contract ). 

Preamble and s. 2 — Wilful breach of contract —Construction of statute — Sum- 
mary trial — Crim. Pro. Code. s. 260. — OSences under s. 2 of Act XIII of 
1859 are triable summarily under s. 260 of the Grim. Pro. Code. 

The offence made punishable by s. 2 of Act XIII of 1859 is the wilful and 
without lawful and reasonable excuse neglecting or refusing to perform 
the contract entered into by parsons whom the Act concerns. Notwith- 
standing the preamble of the Act, it is not necessary to prove that a breach 
of contract is fraudulent in order to sustaia a conviction under s. 2. 
Queen-Empress v. Indarjit, n a. 262 = 9 A.W.N. (1839) 85 

ActXEV of I860 {Pena! Code). 

See Penal Code (act XLV of i860). 

Act V of 1861 [Police). 

Ss. 8, 29 — Police Officer — St^spension — Breach of order. — A police constable was 
suspended and ordered to remain in the lines during suspension. Despite 
the order, he absented himself there from without leave. He was convict- 
ed under s. 29 of Act V of 1861. 

Held. s. 29 of Aot V of 1861, contemplates that the person to be charged 
with an offence under it must have been, at the time of his doing the act 
in respect of whioh the charge is preferred, a police constable within the 
meaning of that Act. When a police officer is suspended, he ceases to be a 
police officer ; the conviction was therefore wrong. QUEEN-EMPRESS v. 
DUROA, 10 A. 459 = 8 A.W.N. (1888) 169 

Act IX of 1861 (Minors). 

Ss. 1. 3. 4 — See MINOR AND GUARDIAN, 12 A. 213. 

Act XX of 1863 ( Religious Endowments). 

See Trust, ii A. is. 

Act X of 1865 ( Succession ). 

Sec SUCCESSION AOT (X OF 1865). 

Act XI of 1865 ( Small Cause Courts). 

(1) S. 6— See SMALL CAUSE COURT SUIT, 10 A. 49. 

(2) See TRANSFER OF PROPERTY ACT, 1832, 10 A. 20. 

Act X of 1866 ( Companies ). 

See COMPANY, 11 A. 349, 

Act / of 1868 ( General Clauses). 

(1) S. 2 (6) — See TRANSFER OF PROPERTY ACT, 1882, 10 A. 20. 

(2) S. 6— See COMPANY. 11 A. 349. 

Act IV of 1869 (Divorce). 

Ss. 16, 17— See DISSOLUTION OF MARRIAGE, 10 A. 559. 

Act Vll of 1870 ( Court Fees). 

See COURT FEES AOT, 1870. 

Act X of 1870 ( Land Acquisition Act). 

Soo LAND ACQUISITION AOT (X OF 1870). 

Act VIII of 1871 (Registration). 

Soo REGISTRATION ACT (VIII OF 1871). 
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Act XX Hi of 1871 (Pensions). PAGKB 

Ss. 3, 4, 6, 9 —Grant of land revenue — Suit by assignees zamindars for arrears — 

Right of plaintiffs admitted by Government — Suit not barred for want of 
Collector's certificate.-- The sections of the Pensions Act (XXIII of 1871) 
restricting the jurisdiction of the Civil Courts to entertain suits relating 
to pensions of grants of money or land revenue must be construed strictly. 

Held % that a suit by the assignees from Government of land revenue, whose 
rights were admitted by Government, to recover arrears from persons 
admittedly liable to pay revenue to somebody, but who disputed plain- 
tiffs’ right thereto, came within s. 9 of the Pensions Act (XXIII of 1871) 
aud was not barred by ss. 4 and 6 by reason of no certificate having been 
obtained as therein provided. NAGAR MAI< v. ADI AHMAD, 10 A. 396 = 

8 A.W.N. (1888) 72 ... 266 

Act I of 1872 (Evidence). 

See Evidence act (I of 1872). 

Act IX of 1872 (Contract). 

See Contract act. 

Act X of 1873 (Oatbs). 

(1) S3. 6, 13 — Evidence — Witnesses — Competency of persons of tender years— Act I 

of 1872 (Evidence ) , s. 118 — Judicial oath or affirmation— Omission to 
take evidence on oath or affirmation. — S. 6 of the Oaths Act (X of 1873), 
imperatively requires that no person shall testify as a witness except on 
oath or affirmation ; and, notwithstanding s. 13 of the same Act, the 
evidence of a child of eight or nine years of age is inadmissible if it has 
been advisedly recorded without any oath or affirmation. 

The nature of judicial oaths and affirmations and the history of Indian legis- 
lation on the subject discussed. QUEEN-EMPRESS v. MARU, 10 A. 207 
= 8 A.W.N. (1888), 86 ... 139 

(2) Ss. 6, 13 — Judicial oath or affirmation — Omission to take evidence on oath or 

affirmation. — Having regard to the language of the Oaths Act (X of 1873), 
a Court has no option, when once it has elected to take the statements of 
a person as evidence, but to administer to suoh person either an oath or 
affirmation as the case may require. 

In a trial for murder before the Court of Session, one of the witnesses was a 
boy of twelve years of age, aud, in answer to questions put by the Sessions 
Judge, he said that he worshipped Do'oi and understood the difference 
between truth and falsehood, that he did not know what would be the 
oonsequences here or hereafter of telling lies, but that he would tell the 
truth. The Sessions Judge proceeded to record the boy’s statement, but 
without administering to him any oath or affirmation. 

Held that there was nothing in the law to sanction this procedure on the 
part of the Judge- 

The High Court required the attendance of the boy and of the acoused, and, 
having satisfied itself of ohe competency of the former to depose as a 
witness, examined him as to his account of what had occurred. QUEEN- 
EMPRESS v. LAD SAHAI, 11 A. 193 = 9 A.W.N. (1889) 65 ... 545 

Act XIX of 1873 (N.W.P. Land Revenue). 

(1) Ss. 94, 97 — Assent to and validity of mutation of names in the Collectorate 

record of rights. — The question was according to the judgment of the High 
Court, whether a change of names in the Collectorate record -of-rights, repre- 
sented a bona fide transfer by the plaintiff, or whether there was a mere 
assent by her to a paper transaction, relating to the ownership of a share 
in a village, in giving which assent she had not acted freely, but under 
undue influence. Reversing the decision of the High Court, which was 
that the plaintiff had assented to the proceedings under intimidation, 
their Lordships held that, on the evidence, no intimidation had been 
proved, and that a suit to cancel this dakhil kharij ” and for a declara* 
tion of the proprietary right of the plaintiff, in whose name the village 
stood before the mutation, had been rightly dismissed in the first Court. 

HAR LAD v. Sardar, 11 A. 399 (P.C.) = 5 Sar. P.O.J. 384 = 13 Ind. Jur. 

253 

(2) S. 113 — Partition Question of title Appeal from order under first part 

of s. 113. — No appeal lies to the High Court from a decision of a Collector 
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Act XIX of 1873 iN.W.P. Land Revenue)— {Concluded). 

or Assistant Collector under the first part of s. 113 of the North-Western 
Provinces Land Revenue Aot (XtX of 1873), deolining to grant an appli- 
cation for partition until the question m dispute has been determined by 
a competent Court. IMTIAZ BANO v. LATAFAT-UN-NISSA, 11 A. 328 — 9 

A.W.N. (1889) 108 

(3) 8s. 135. 241 if)— See PARTITION, 10 A. 5. 

(4) 8. 243 — See ClV. PRO. CODE, 1882, s. 320, 12 A. 564. 

Act IX of 1875 {Indian Majority). 

8 , 3 — See MINOR AND GUARDIAN, 12 A. 213. 

Act i of 1877 ( Specific Relief). 

Bee SPECIFIC RELIEF ACT, 1877. 

Act Hi of 1877 {Registration). 

See REGISTRATION ACT (III OF 1877). 

Act XV of 1877 { Limitation ). 

See LIMITATION ACT (XV OF 1877). 


Act t of 1879 {Stamp). 

See STAMP ACT (I OF 1879). 

Act XVIII of 1879 {Legal Practitioners ). 

See LEGAL PRACTITIONERS ACT (XVIII OF 1879). 


Act XU of 1881 {N.W.P. Rent). 

(1) S. 9 See EXECUTION OF DECREE, 10 A. 130. 

g g See Landlord and tenant, io A. 159 ; 12 A. 419. 

Sa 36 39 (c), 40— See LANDLORD AND TENANT, 10 A. 13. 

[ 4 ) Ss*. 6l! 83, 85, 86, 93 </)-See JURISDICTION OF CIVIL COURTS, 12 A. 409. 

... Qc 148— Suit to contest demand of distrainer— InUrvenor— Decree of 

(5 * Court in such suit not conclusive in civil suit for declaration of right 

SS S land- Limitation for such suit.— Decree of a Rent Court 
Massed uponlnqufdee made undo, ss 84 and 148 of the Rent Aot (XII of 
infill ia not conclusive as between the partiea to the enquiry, upon the 
itirar. of title in a suit instituted in a Civil Court for a declaration of 
?i^ht to, and possession of, the land in respect of which the Rent Court 

decree was passed. 

rrhA neriod of limitation, for instituting a suit in the Civil Court as prescrib- 
ed m these sections, apply only to suits brought by plaintiS or unsuccess- 
fnl intervenor to have it declared that plamtifi had a title to receive the 
1 articular rent claimed, and which the Rent Court has refused to give 
him • and not to suits for declaration of title to, and possession of, the 
land’in respect of which the rent accrued due. 


T the vear 183 L, plaintiffs had, under the provision of the Rent Act (XII 
of 1881) made a distraint for rent alleging to be due by one of their ten- 
ants. The tenant contested the legality of the distraint by a proceeding 
in the Rent Court, and the defendant intervened on the ground that he 
had been actually and in good faith in receipt and enjoyment of the rent 
of tbc lftod occupied by the tenant. Oq the '38th of June, 1881, Rent 
Court decided against the defendant ; but owing to some irregularity the 
distraint was withdrawn. Plaintiffs subsequently instituted a suit m 
the Rent Court against the teuant for recovery of arrears of rent and the 
defendant again intervened, and upon enquiry uuder s. 148 of the Rent 
Act (XII of 1881), plaintiffs’ suit for arrears of rent was dismissed. 
Plaintiffs then instituted this suit in the Civil Court for declaration of 
their right to. and possession of. the laud in respect of which distraint pro- 
ceedings had bean taken and suit for recovery of arrears of rent instituted. 
The Court of first instance dismissed the suit on the merits. The plain- 
tiffs appealed and urged, inter alia , that the defendant was estopped by 
the decision of the 28th June, 1831. from contesting plaintiff’s title. 

Held that the dooision of the 28th June, 1881, in the enquiry held under 
s. 84 of the Rent Aot (XII of 1881) was not conclusive between the parties 
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Act XII of 1881 (N.W.P. Rent)— (Concluded). 

in a subsequent suit between tbem to determine tbeir title to the land in 
respect of which the distraint proceedings had been taken. GANGA PRA- 
SAD v. BADDEO Ram, 10 A. 347 = 8 A.W.N. (1888) 62 

# 

(6) Ss. 93 (h), 106, 148 —Jurisdiction — Civil and Revenue Courts— Suit by co- 

sharers in a joint undivided mahal for declaration of title to receive pro- 
portionate share of rent and for recovery thereof — Denial of plaintiffs' title by 
co -sharer s-defendants — Suit not maintainable — Act I of 1877 (Specific 
Relief) s. 42 — Civ. Pro. Code , s. 11.— The effect and intention of the 
proviso to s. 148 of the North-Western Provinces Rent Act (XII of 1881) 
is to preserve the jurisdiction of the Civil Courts under s. 42 of the Specific 
Relief Act (I of 1877), while prescribing a special period of one year’s 
limitation for such suits when they arise out of adjudications such as 
s. 148 contemplates. Neither that section nor the proviso affects the 
jurisdiction of a Civil Court to entertain a suit by some of a body of co- 
sharers in a joint and undivided mahal for a declaration of their title to 
receive a proportionate share of the rent payable by the tenants. 

Having regard to s. 11 of the Civ. Pro. Code, a suit for the recovery of 
certain sums of money as the plaintiffs’ share of rent alleged by them 
to have been wrongfully received by the defendants, their co-sharers, and 
in which the plaintiffs’ right to receive any portion of the rent claimed is 
denied by the defendants, is not barred from the cognizance of the Civil 
Courts by s. 93 (h) of the North-Western Provinces Rent Act. That pro- 
vision does no contemplate suits in which such claims of title are so made 

and resisted. 

But a suit by some of the co-sharers in a joint and undivided mahal for such 
declaration and such recovery of a proportionate share of rent as above 
referred to, is barred by the provisions of s. 106 of the North-Western Pro- 
vinces Rent Act, in the absence of proof of local custom or special contract 
authorizing such suits. MAHADEO SINGH v. BACHU SINGH, 11 A. 224 = 
9 A.W.N. (1889) 87 

(7) 8s. 93 (h), 209— See BURDEN OF PROOF, 12 A. 301. 

(8) Ss. 124, 125, 128— See CRIM. PRO. CODE, 1882, 10 A. 582. 

(9) Ss. 183, 199— See REVISION. 12 A. 198. 

(10) S . 208 —Jurisdiction — Remand. — An Assistant Collector dismissed a suit 

without considering the merits, on the ground that it was not cogniz- 
able by a Revenue Court. On appeal, the District Judge held that it was 
unnecessary to determine the question of jurisdiction, as he had power, in 
any event under s 208 of the N.W.P. Rent Act, to remand the suit to the 
Assistant Collector, and he remanded it accordingly. 

Held that the Judge had rightly construed s. 208 of the Rent Act, and that 
the remand was proper. GlRWAR SINGH v. SlTARAM, 11 A. 31 = 8 A.W. 
N. (1888) 282 

Act XXII of 1881 (Excise). 

Ss. 5 12, 35, 42 — License — Sub lease — Breach of conditions of license — Consider- 
ation forbidden by law — Immoral consideration — Consideration opposed to 
public policy— Act IX of 1872 (Contract), s. 23.— The plaintiff obtain- 
ed from the excise authorities a license to manufacture and sell country 
liquor, such license containing a condition against sub-letting the benefits 
of thelicenae. By s. 42 of the Excise Act (XXII of 1881) the violation of 
any condition of license granted under the Act is made a punishable offence. 
The plaintiff sub-let the license to defendants who, on the 5th of Septem- 
ber 1884, executed an agreement to pay to the plaintiff a certain sum of 
money, in which was included the sum of Rs. 1,500, whioh the defendants 
had undertaken to pay to plaintiff as rent reserved on the sub-lease. The 
plaintiff instituted the suit for recovery of the amount due to him on the 
agreement and it was decreed by the Court of first instance but dismissed 
by the lower appellate Court. 

On second appeal, the plaintiff contended on the authority of Oauri 
Shankar v. Mumtaz Ali Khan that his suit had been wrongly dismissed. 

Held that the sub-letting of license to manufacture and sell country liquor 
having been made punishable as an offence is to be deemed as an aot con- 
trary to law within the meaning of s. 23 of the Indian Contraot Aot 
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Act XXIt of 1881 (Excise)— (Concluded). FAGK 

IIX of 1872), and the claim to recover money due on suoh sub-lease was 
therefore not enforceable in a Oourfc of justice. DEBI PRASAD v. BUP 
RAM, 10 A. 577=8 A.W.N. (1888) 215 ... 388 

Act IV of 1882 (Transfer of Property). 

See Transfer of Property act (IV of 1882). 

Act VI of 1882 (Companies). 

See Companies act (VI of 1882). 

Act XIV of 1882 (Code of Civil Procedure). 

See Civiii Procedure Code (Act XIV of 1882). 

Act XVII of 1886 ( Jbansi and Morar). 

( 1 ) 3 . 8— See CIV. Pro. CODE, 1882, 10 A. 517. 

(2) See STATUTE, 24 AND 25, VIC. C. 67, 11 A. 490. 

Act IX of 1887 (Small Cause Courts). 

g ,3 ( a ) — See Small CAUSE COURTS SUIT, 10 A. 49. 

Act XII of 1887 ( Bengal , Agra and Assam Civil Courts). 

S. 37— See PRE-EMPTION, 12 A. 234 (F.B.) 

Act VII of 1888 (Civ. Pro. Code Amendment). 

8. 30— See ClV. PRO .CODE, 1882, s. 320, 12 A. 564. 

2. — Bengal Act. 


Act VI of 1871 (Bengal Civil Courts ). 

8. 20 — See JURISDICTION, 12 A. 506. 

Administration Bond. 

Breach of condition — Compensation — Act X of 1865 (Succession), ss. 256, 257 
— Act IX of 1872 (Contract), s. 74, exception. — An administration- 
bond executed by an administrator in accordance with s. 256 of the Suc- 
cession Act is not an instrument of the kind referred to in the exception 
to s. 74 of the Contract Act, so as to make the obligor liable, upon breach 
of the condition thereof, to pay the whole amount mentioned therein ; and 
an assignee of the bond under s. 257 of the Succession Act cannot recover 
more damage thau he proves to have resulted to himself or to those inter- 
ested in the bond. Held, therefore, where neither the assignee of such a 
bond nor any one else had suffered any damage by reason of the breach of 
a condition requiring the obligor to file an inventory of the estate within 
a specified period, that the assignee was not entitled to recover from the 
obligor any compensation in respect of such breach. LACHUAN DAS v. 
CHATER, 10 A. 29 = 7 A.W.N. (1887) 279 ... 20 

Admission. 

See Question in issue, n A. 396. 

Agency . 

See PRINCIPAL AND AGENT. 

Agreement. 

Opposed to public policy — Sea CONTRACT ACT (IX of 1872), 11 A. 118. 

Amendment. 

Power of lower Court to amend decree affirmed on appeal — See Civ. Pro. CODE, 

1882, 10 A. 51. 

A min. 

Bee MAHOMED AN L\W (MOSQUE), 12 A. 494 (P. B. ) 

Appeal — I. — General. 

(1) Death of plaint iff- appellant —Rival applicants for substitution — Order under 
Civ. Pro. Code , a. 367. substituting o»k» applicant — No appeal from 
such order — Unsuccessful applicant attempting to appeal from final decree 
on appeal— Civ. Pro. Code, s. 591 — ** Prror , defect, or irregularity, 
effecting the decision of the case " — Pending an appeal before ike lower 


1133 


GENERAL INDEX. 
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appellate Court, the plaintiff-appellant died, and two persons separately 
applied to be substituted as the deceased’s representative. The Court, 
applying ss. 367 and 582 of the Civ. Pro. Code, decided in favour of 

' one of the applicants, and brought him upon the record. No appeal was 
made against this order by the unsuccessful applicant. The lower appel- 
late Court decided the appeal adversely to the successful applicant. 
Subsequently the unsuccessful applicant established by a separate suit 
that she was the deceased’s legal representative, and that her opponent 
was not. She attempted to appeal to the High Court against the lower 
appellate Court’s decree dismissing the appeal. 

Held that the appellant not having been a party to the decree below, and 
the order below having decided that she was not entitled to be a party to 
the proceedings of the lower appellate Court, she was not entitled to main- 
tain the appeal to the High Court, and s. 591 of the Civ. Pro. Code, was 
not applicable to the case. 

Where ap order under the group of sections in the Civil Procedure Code 
relating to representatives has been made excluding a person from the 
record, that person must seek his remedy by an appeal against the order, 
and is not entitled to appeal against the deoree so long as the order 
stands. 

Error, defect or irregularity within the meaning of s. 591 of the Code, 
means error, defect or irregularity in procedure or in law, and not in 
matters of fact. In the present case there was no error, defect or irregu- 
larity within the meaning of the section, and even if there were, it did not 
affect the decision of the case in appeal below. SANKAIiI v. MUREIDHAR, 
12 A. 200=10 A. W.N. (1890) 23. 

(2) Execution of decree— Suit of the nature cognizable in Courts of Small Causes 

— Second appeal -Civ. Pro. Code , ss. 581, 586. — For the purposes 
of an appeal, whether from a decree in a regular suit or from an order 
passed in execution of such decree, the pecuniary test of jurisdiction is 
the valuation of the original suit in which the decree was passed, and not 
merely the actual amount affected by the order sought to be appealed. 

Therefore, where execution was applied for in the Munsiff’s Court in respect 
of a sum of Rs. 422-14-0 the value of the matter in dispute in the original 
suit (which was of the nature cognizable by a Court of Small Causes) 
having been above Rs. 500, and, the Munsiff’s order having been upheld 
in appeal by the District Judge, revision of both orders was applied for in 
the High Court 

Held that no proceedings by way of revision could be taken, because a second 
appeal would lie from the order of the District Judge. NAZAR HCJSAIN 
v. KESRI MAL, 12 A. 581 = 10 A. W.N. (1890), 203. 

(3) Execution of decree— Sale of immoveable property set aside Order refusing 

refund of price to purchaser — No appeal from such oraer Civ. -% ro * 
Code, 1882, s. 315. — No appeal lies from an order refusing a refund or 

price to a purchaser the sale to whom has been set s : J? 

the Civ. Pro. Code. RAHIM BAKHSH v. DHURI, 12 A. 397 = 10 A.W.N. 

(1890), 135. 

(4) See CIV. PRO.CODE, 1884, 11 A. 392 (F.B.), 11 A. 408. 

(5) See EXECUTION OF DECREE, 12 A. 313 (F.B.). 

(6) See LIMITATION ACT, 1877, 12 A. 461 (F.B.). 

(7) See Transfer of property act, s. 87, la a. 6i. 


Appeal— 2.— (Second Appeal). 

(1) Execution of decree— Suit of the nature cognizable w Courts of Small causes— 
(1> Execuiio , j_ T > f decree -Civ. Pro. Code , ss. -223, 228, 586. 

£- Where the original suit is a suit of the nature cognizable in 
Courts of Small Causes, and the subjeot-matter of the suit does 
Rs 590 in value, uo second appeal will lie in respect of an order made in 
execution proceedings relatiog thereto, whether such proceedings are taken 
in the Court which passed the decree or in that to which the 2 

have been transferred for execution. HARAKH v. Ram SARUP, 12 A. 
579=10 A.W.N. (1890), 206. 

(2) Sec APPEAL (GENERAL), 12 A. 581. 
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Appeal — 2 . — (S e cond A ppeal) — {Concluded) . 

(3) See OlV. PRO. CODE, 1882, 10 A. 8 ;11 A. 35 ; 11 A. 383. 

(4) See Practice and Procedure, 10 A. 28. 

Appearance. 

See Pardanashin Woman, 12 A. 69. 

Arbitration. 

(1) Omission to fix time for delivery of award — Extension of time after expiration 

of period fixed — Effect of acceptance of award by the Court — Effect of arbi- 
trator first tendering and then withdrawing resignation — Civ. Pro. 
Code , s$. 508, 514, 521.— The provision contained in s. 508 of the Civ. 
Pro. Code, requiring the Court to fix a reasonable time for the delivery 
of the award, is not imperative but directory, and non-compliance with 
it does not make the order of reference abortive and any subsequent 
arbitration proceedings ineffectual and bad. 

Under s. 514 of the Code, the Court may extend the time for making the 
award after the time fixed therefor has expired. 

The last paragraph of a. 521 does not imply that an omission by the Court to 
fix a positive date within which the award is to be filed is fatal to the 
validity of the award. 

Where an order extending the time for delivery of an award was made after 
the time fixed therefor had expired, and did not fix any positive date for 
the filing of the award, — held that the adoption of the award by the Court 
amounted to an enlargement of the time for delivery of the award to the 
date on which it was in fact delivered , and to a ratification of what had 
been done by the arbitrators, and that the parties, having made no objec- 
tion to the action of the Court, must be taken to have waived any 
objection to the award. 

The mere circumstance of an arbitrator having first tendered and then with- 
drawn his resigaatioa does not formally divest him of his character as 
arbitrator. Har Narain Singh v. Bhagwant Kuab, 10 A. 137=8 A. 
W.N. < 1888) 28 

(2) See OlV. PRO. CODE, 1882, 10 A. 8. 

Assignment. 

of interest, pending suit. — See CIV. PRO. CODE, 1882, 10 A. 97. 

Attachment . 

See HINDU LAW (JOINT FAMILY) , 12 A. 209. 

Attachment before Judgment . 

See Civ. Pro. Code, 1882, 10 a. 506. 

Bond, 

(1) Interest post diem — Non-payment of principal and interest at agreed date. — 

Interest as interest cannot be allowed on money lent ou a hypothecation 
bond or on a deed of conditional sale, unless it appears from the bond or 
deed that it was intended by the parties that interest should be payable, 
and then only for the period during which it so appears that it was so 
intended. Where no much intention appears, interest can be give only 
by way of damages. MANSAB ALl v. GULAB, 10 A. 85 = 7 A. W.N. 
(1887) 292 

(2) Interest post diem — Damages for non-payment on due date — Ltmifu/tow — 

Act XV of 1877 (Limitation / , sch. 11, art. 116 — Charge on hypothecated 
property — Successive or continuing breaches of contract — Practice — Danger 
of deciding case upon a document by construction i ut on another document 
in another suit. — A contract to pay lulcret-l post <iiem on a mortgage ought 
not to be implied when the parties to the written contract have not ex- 
pressed therein any such intention. This is particularly i he case where 
the written coutr&ot does in clear torm> provide for the payment of 
iuterest and compound interest during the term of the mortgage* 

Damages given after the due date of a mortgage for n. n pa\ment of the 
principal money upon the due date, are damages for breach ol contract, 
and not interest payable in perfotmance of a coutract ; and under art. 116,' 
sob. ii, of the Limitation Act <XV of 1877), a suit to reoover suoh 
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Bond — ( Concluded ). 

damages must be brought within six years from the time when the con- 
tract for the breach of which they are claimed was broken. It cannot be 
said that suoh damages are, from the date when the contract was broken, 
and even before they have been ascertained or decreed, a charge upon the 
property hypothecated, so as to make art. 116 inapplicable. 

In such cases, there is one breach of the contract, namely, the non-payment 
on the date agreed upon ; and there is no question of continuing or 
successive breaches. 

The danger pointed out of deciding one c*3e relating to a bond by the 
construction placed in another suit on another and a different bond. 
BHAGWANT SINGH v. DARYAO SINGH, 11 A 416 = 9 A.W.N. (1889) 165. 

Burden of Proof. 

(1) Lambardar and co-sharer —Suit by recorded co-sharer for profits— Claim for 
profits not collected in consequence of defendant' s negligence or misconduct — 
Jamabandi — Evidence — Burden of proof — Act XII of 1881 (N.W.P. Rent), 
ss. 93 (h), 209 —Act I of 1872 (Evidence), s. 106.— In a suit under s. 93 
(h) of the N.W.P. Rent Act (XII of 1881), by a recorded co-sharer against 
a lambardar for his recorded share of the profits of a mahal, in which the 
plaintiff seeks to make the defendant liable under s. 209, not only for the 
profits which the latter has actually collected, but for those which through 
gross negligence or misconduct he has omitted to collect, the burden of 
proving such negligence or misconduot rests in the first instance on the 
plaintiff. No general rule can be laid down as to the quantum of evidence 
which the plaintiff in such a case must give in order to shift the burden of 
proof on to the defendant. The mere production by the plaintiff of the 
jamabandi or rent-roll is not sufficient to cast upon the defendant the 
necessity of proving that there was no negligence or miscouduct in him. 
S. 106 of the Evidence Act (I of 1872) does not apply to such a case. 

So held by the Full Bench, Mahmood, J., dissenting. 

Held by MAHMOOD, J., contra , that the production of the jamabandi by the 
plaintiff in a case where he claims his share of the profits according to the 
jamabandi and the lambardar-defendant pleads that the actual collections 
fell short of the jamabandi , established a prima fa.de presumption in 
favour of the plaintiff so as to throw upon the defendant, with reference 
to s. 106 of the Evidence Act, the necessity of proving circumstances 
which rendered it impossible for him to collect the profits according to the 
jamabandi . MUHAMMAD INAYAT HUSAIN v. MUHAMMAD KUMARAT, 
12 A. 301 (F.B.) = 10 A.W.N. (1890), 131 

to\ Suit for cancellation of instrument— Act I of 1877 ( Specific Relief), s. 39 

' ' Fiduciary relation — Gift to spiritual adviser — Undue influence B ™rden 

nf vroof — Act I of 1872 (Evidence), s. 111. — In a suit under s. d9 o 
the Specific Roliof Act (I of 1877) for cancelment of a deed of g ,f t i executed 
hv the plaintiff in favour of the defendant, the plaintiff was a Chatri by 
caste well advanced in years, and the defendant was his guru or spiritual 

* adviser a Brahman held in high consideration in the locality where he 
resided.’ The gift comprised the whole of the plaintiff’s property, and the 
only reason for its execution was the plaintiff’s desire to secure benefits 
to his soul in the next world, and his having heard the defendant recite 
the holy book called Bh*gwat. Almost immed.ately after execution of 
the deed the plaiotiS repudiated it, aud sued for its cancellation on the 

ground of fraud. ,, 

TT.i j *h at having regard to the fiduciary relation subsisting between the 
nlriies the Improvidence of the gift, the absurdity of the reason alleged 
fcr it and the principle recognized by s. Ill of the Evidence Act (I of 
1R72)’ the burden rested upon the defendant to show that the transaction 
was made without undue influence and in good faith ; and, in the absence 
r^roof the plaintiff was entitled to obtain cancellation of the deed. 

MANnVsiNGHv UMADAT PANDE. 12 A. 528 = 10 A.W.N. (1890). 56. 

(3) Bee EVIDENCE ACT, s. 110, 12 A. 46 

(4) See Mortgage (Usufructuary), ha. 438. 

Caacet/ation of instru mcnt. 

See Burden of Proof, 12 a. 523. 
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Cmaae of action . 

(1) See DEFAMATION, 10 A, 425. 

(2) See Mortgage (Usufructuary), 12vA. 103. 

(3) See MORTGAGE (CONDITIONAL* SALE), 18 A. 144. 

“Chakdars. 99 

See PRE-EMPTION, 10 A. 107. 

Civil and Revenue Courts. 

Jurisdiction — See PARTITION, 10 A. 5. 

Civil Procedure Code ( Act VIII of 1859). 

S. 205— See Execution OF Decree, 10 A. 462, 

Civil Procedure Code (Act XIV of 1882). 

(1) Ss . 2, 54, 158 — Dismissal of suit for insufficient Court-fee on plaint — Decree — 

Appeal — *4c£ VII of 1870 ( Court Fees), s. 12. — The Court of first 
instance being of opinion that the plaint bore an insufficient court-fee, 
and the plaintiff not making good the deficiency, dismissed the suit after 
recording evidence, but without entering into the merits. On appeal, 
the lower appellate Court held that the court-fee was sufficient, and re- 
manded the^case for trial on the merits. 

Held , that s. 158 of the Civ. Pro. Code was not applicable to the case ; that 
the first court's disposal of the suit must be treated as being under s. 54, 
and was therefore a decree within the meaning of s. 2, and appealable 
as suoh, and that such appeal was not prohibited by s. 12 of the Court 
Fees Act. Muhammad Sadik v. Muhammad Jan, 11 A. 91 <F.B.) = 8 
A- W.N. (1888) 286 

(2) Ss. 2j 244, sch. IV, art. 129 — See TRANSFER OF PROPERTY ACT, s. 87. 12 

A. 61 

(3) Ss. 3, 568. 582— See LIMITATION ACT (XV OF 1877), 10 A. 260. 

(4) S/ 11— See ACT XII OF 1881 (N.W P. RENT), 11 A. 224. 

(5) S. 11 See JURISDICTION OF ClVID COURTS, 12 A. 409. 

(6) Ss. 12, 13, 582, 587, 647 — Pending suits — Malikana — Recurring liability — 

Different reliefs claimed —Res judicata — Different subject-matters claimed 
— Judgment in first suit going to root of plaintiff's title — “Final" 
judgment — Judgment liable to appeal or under appeal — Effect of final 
decree in first suit pronounced subsequent to decision in second suit of lower 
appellate Court, but ' before hearing of second appeal sn second suif. — 
The pendenoy of litigation regarding rent, malikana, or other demand for 
one year does not, under s. 12 of the Civ. Pro. Code, bar a suit be- 
tween the same parties in which the same demand is made for a subse- 
quent year, inasmuch as the reliefs claimed in the two cases are different . 
Ss. 12 and 13 of the Code oompared. 

For the purposes of the rule of res judicata, it is not essential that the subject- 
matters of the present and the former litigations should be identical. Where 
a recurring liability is the subjeot of claim, a previous judgment dismissing 
a Suit between the same parties upon findings whioh do not go to the root 
of the title on whioh the claim rests, but relate merely to a particular 
item or instalment, cannot operate as res judicata. But if such previous 
judgment negatives the title and main obligation itself, the plaintiff cannot 
re-agitate the same question of title by claiming a subsequent item or 
instalment. 

A judgment liable to appeal or under appeal is only a provisional and not a 
definite or final adjudication, and cannot operate as res judicata during the 
interval preceding tbo appeal or the interval preceding the decision of the 
Appeal. Explanation IV of s. 13 of the Oiv. Pro. Code, oommented on. 

Tbd tulo of res judicata contained in s. 13 of the Code applies equally to 
appeals and miscellaneous proceedings as to original suits. Having 
regard to its main object, so far as it relates to the re trial of an issu* it 
refers not to the date of the commencement of the litigation, but to the 
date when the Judge is called upon to decide the issue. Where after the 
Commencement of the trial of an issue, a final judgment upon the same 
issue iu another case is pronounced by a competent Court (the identity of 

1137 


* PAGE* 




VI— 143 



GENERAL INDEX. 

Civil Procedure Code , 1882— (Continued). 

parties and other conditions of s. 13 being fulfilled), such judgment 
operates as res judicata upon the decision, original or appellate, of the 
issue in the later litigation. 

On the 17th August, 1885, a suit was instituted for recovery of an annual 
malikana allowance for the years 1290, 1291 and 1292 fasli. On the 5th 
October, 1885, the Munsif dismissed the suit. On the 10th March, 1886, 
the Subordinate Judge on appeal reversed the Munsif ’s decree and deoreed 
the suit. On the 21st June, 1886, the defendant appealed to the High Court 
which, on the 4th July 1887, reversed the Subordinate Judge’s deoree 
and restored that of the Munsif, on the ground that the plaintiff had 
never received and was not entitled to malikana. Meanwhile, on the 8th 
June, 1886, the plaintiff brought another suit against the defendant for 
reoovery of malikana for the year 1293 fasli, which acorued after the in- 
stitution of the former suit. By judgments dated respectively the 21st 
August and 27th November, 1886, the lower Courts decreed this suit^ hold- 
ing that the Subordinate Judge’s deoree of the 10th Maroh, 1886, in ^the 
former suit, operated as Tes judicutd and was conclusive in favour of t e 
plaintiff’s title to the malikana. On the 17th May, 1887, the defendant 
appealed to the High Court, and on the 16th May, 1888, (the High Court 
having, in the interval, dismissed the former suit by its judgment of the 
4th July, 1887) the appeal came on for hearing. 

Held (i) that the trial of the present suit by either of the lower Courts was 
not barred by s. 12 of the Civ. Pro. Code by reason of the fact that, 
at the time of such tcialin August and November, 1886, the previous hti- 
gation between the parties was pending in second appeal before the Hign 

Court. t 

(ii) that the lower Courts were wrong in holding that the Subordinate Judge s 
deoree of the 10th Maroh, 18S6. in the former suit, which, at the date of 
the institution of the present suit on the 8th June, 1886, was liable to 
appeal, and, at the dates of the decisions of th'iss Ciurts in 
November, 1886, was the subject of a second appeal pending in the High 
Court, could operate as res judicata in favour of the plaintiffs title to 

malikana. m 

(iii) That the High Court’s judgment dismissing the former suit on the 4t 
' July, 1887, though passed after the decisions of the lower Courts in t 

present suit and after the institution of the second appeal »n the P“> 3eilfc 
suit, was nevertheless binding on the High Court in deoidmg such second 
appeal, and being final, was conclusive as res judicata against the plainti 

title to malikana. . 

(iv) That the effect of the High Court’s judgment dismissing the 

on the 4th Julv, 1837, was not affected hy the circumstance that the 

second suit was brought for recovery of malikana tor _a dl ^ er l* ahk ' ana 
asmuoh as that judgment went to the root of the plaintiff s ola i me d. 

and its scope was not limited to the particular item g th £ 
BADKISHAN v. KISHAN LAD, 11 A. 148 — 9 A.W.N. (188 ) 

Jur. 309 


( 7 ) 

(8) 


( 9 ) 


s 13— See MORTGAGE (USUFRUCTUARY), 11 A. 386. 

s' 13 — Bes J^^-Cross-appeals-Bin^in appeal firs^ 

trial of same issue m appeal ** d the de(en dant’s appeal 

defendant in a suit each appealed separately, ana laioti£t <£ the 

although s. 13 of the Civ. Pro. Code, did not apply, still the 

"SS - Safe ‘CSS 

NATH, 12 A. 578 = 10 A.W.N. (1890) 183. 
o iq YVIl of 1886 s. 8 — Decree made in British India Suit on Judg • 

S - Znt in Native Urritory -Cession o) 'territory tc > Britt* Govern 
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on a judgment of the British Court in Jhansi dietriot. After the cession, 
the suit was made over for trial to the Court of the Assistant Commissioner 
of the Jhaosi district. The suit was dismissed by the first Court as barred 
by s. 13 of the Code of Civil Procedure, but remanded by the lower appel- 
late Court for trial on the merits. 

Held, that the recital in part II of Aot XVII of 1866 shows that it was 
intended that suits pending in the Courts of the Gwalior State prior to the 
cession of the town of Jhaosi to the British Government should be 
continued in the courts of the Jhansi district after the cession therdof ; 
therefore the present suit, which, if it had been originally instituted in a 
court of British India, could not have been maintained, being an action 
on a judgment of a court of British India, was a good and maintainable 
action in the Court where it was instituted, and it is to be deemed to be a 
properly instituted suit to which in other respects the law of the Courts of 
the British India may now be applied. 

King v. Hoare referred to as illustrating the distinction between an original 
cause of action and cause of action founded upon a judgment recovered 
on the original cause of action. SALONIv. HabLAL, 10 A. 517=8 A.W. 
N. (1888) 183. 

(10) S. 13, explanation v. — Joint Hindu family — Suit against two members — 
Second suit against third member — lies judicata. — The plaintiff sued the 
father and brother of defendant for trespass to a wall. His right to the 
wall was denied, but he obtained a decree. On executing the decree he 
was resisted by the defendant, who olaimed the wall as his ancestral pro- 
perty and alleged that he was no party to the suit in which deoree had 
been obtained against his father and brother. His claim was registered 
as a suit under s. 331 of the Code of Civil Procedure. Plaintiff contended 
that defendant was concluded by the deoree obtained against his father 
and brother. 

Held , that a Hindu son in a joint family becomes entitled by reason of his 
birth and in his own right, a right which he can enforce against hie father ; 
he does not claim under bis father within the meaning of s. 13 of the 
Civ. Pro. Code. 

Held , also that the defendants in the former suit did not claim any right in 
common for themselves and others within the moaning of Explanation 
V of s. 13 of the Code of Civil Procedure. RAM Narain v. Bisheshar 
Prasad, 10 A. 411 = 8 A.W.N. (1888), 149 

(11) Ss . 13, 373 — Dismissal of suit— Decree containing clause stating that a 

fresh suit might be itistituted as to a part of the subject-matter — Res 
judioata. — A suit for possession of immoveable property was wholly dis- 
missed, on the grouad that the plaintiff had not made out hi 9 title to 
the whole of the property olaimed, though he had proved title to a one- 
third share of such property. The decree included an order in these 
terms : — “This order will not prevent the plaintiff from instituting a suit 
for possession of the one-third interest of Muss am mat Lachminia in the 
fields specified in the deed of sale,” upon which the suit was based. No 
appeal was preferred from this decree. Subsequently the plaintiff brought 
another suit upoa the same title to recover possession of the one-third 
share referred to in the order just quoted. 

Held by the Full Bauch that the Court ia the former suit had no power to 
include in its deoree of dismissal any suoh reservation or order, that the 
faot that the deoree was not appealed against did not give the order con- 
tained in it, whioh was an absolute nullity, any effect; that as in the for- 
mer suit the plaintiff oould hava obtained a decree for the one-third share 
now olaimed, and the whole of the claim in that suit was dismissed, the 
deoree in that suit was a decision within s. 13 of the Civ. Pro. Cod el and 
the present suit was consequently barred as res judicata SUKH Lal 
v. BH1KHI, 11 A. 187 (F. B.)=9 A.W.N. U8S9> 13 

(12) 8. 17 — See MINOR AND GUARDIAN, 12 A. 213. 

(13) Ss. 28, 45 -Mis joinder of causes of action.— The judgment of the majority 

of the Full Bench in Narsmgh Dzs v. Mang xl Dubey exoept iu its iene- 
ral observations as to the provisions of the Civil Procedure Code calating 
to joinder of parties and causes of action, proceeded upon and had re- 
ferenoe to the special oircumstanoas of the oase, and to the allegation* 
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made by the plaintiff in his plaint, and was not intended to be carried 
further. In a suit for possession of immoveable property part of whioh 
had been uaufructuarily mortgaged by defendant No. 1 to defendant 
No. 2, the plaintiff alleged that the first defendant had no title to make 
such a mortgage, while both defendants maintained such title. 

Held, that inasmuch as the title of defendant No. 2 was derived from, 
defendant No. 1, and stood or fell with the failure or success of the plain- 
tiff’s claim against the latter, there were not two causes of action but one, 
namely, the infringement of the plaintiff’s right, by the defendant No. 1, 
and hence the suit was not bad for misjoinder of causes of action. INDAR 
KUAR v. GUR PRASAD, 11 A. 33 = 8 A.W.N. (1888) 283 ... 449 


(14) 8. 30. — See TRUST, 11 A. 18. 

(15) Ss. 32, 365, 866, 367, 368, 582, 587 — Death of plaintiff -respondent pending 

appeal — Substitution of alleged legal representative on her own application 
— Application by defendants- appellants to substitute another person as 
true legal representative — Power of Court to determine which of such 
persons is the true legal representative. — In a suit for declaration of title 
to, and for possession of, a share in alleged ancestral property with mesne 
profits, the plaintiff obtained a decree in the lower appellate Court from 
which the defendants appealed to the High Court. Pending the appeal, 
the plaintiff died childless, and, on her application, his widow was substi- 
tuted for him as respondent. Subsequently the defendants-appellants 
applied to the High Court to have the deceased’s father brought upon the 
record as respondent, alleging that he, and not the widow, was the 
deceased’s legal representative and solely entitled to be placed on the 
record as such. The father made no objection to the proposed substitution. 
It was common ground that either the father alone or the widow alone 
was deceased plaintiff respondent’s true legal representative. 


Held, by the Full Bench (MAHMOOD, J., dissenting) that, having regard 
to the words “ as nearly as may be ” and “ as far as may be” in s. 582 
of the Civil Procedure Code, ss. 365, 366 and 367 might be applied, at 
all events analogically, to the case so as to enable the real legal represen- 
tative of the deceased plaintiff-respondent to bo ascertained and brought 
upon the record ; that the latter portion of s. 582 did not limit the ear- 
lier words of the section so as to make s. 368 the only provision applic- 
able to the case ; that the Court of record must have an inherent power 
to ascertain whether or not it has before it the proper parties to an appeal 
if the question be substantially raised ; and that therefore, the Court could 
and should, either before or at the hearing of the appeal, ascertain and 
determine for the purposes of the prosecution of the appeal the prelimi- 
nary question whether the father or the widow was the legal representa- 
tives of the deceased, and should act accordingly. 


Held , also by the Full Bench (MAHMOOD, J., dissenting) that s. 32 of the 
Code did not apply to the case, and that if it did apply, it would be the 
duty of the Court to decide whether the father or the widow was the legal 
representative of the deceased plaintiff-respondent. 


Held , by MAHMOOD. J., contra , that the effect of s. 582 read with s. 58/ 
was to place the defendants-appellants in the position of plaintiffs and 

the deceased fesp ondent in that of a defendant for the P urp °;£ a qfifjSnd 
of parties ; that consequently the provisions of ss. 363, 361, 365, 366 and 
367, had no application ; that, applying s. 368, the Court was bound to 
implead the person named by the defendants-appellants as a respondent to 
the appeal ; that, applying s. 32, the widow occupied a position which 
gave her a sufficient prima facie status to be impleaded as respondent , 
and that as there existed no authority in the Code allowing the Court to 
an enouirv whether the father or the widow was the true legal re- 
pcesentative q of the deceased- plain tiff respondent, the Court should bring 
both upon the record as respondents and proceed to decide the appeal 
after hearing both. MUHAMMAD HUSAIN v. KHUSHALO. 10 A. 223 
(F.B.)=8 A.W.N. (1888) 98 


(16) S. 43 — See MORTGAGE (USUFRUCTUARY), 12 A. 203. 

(17) S. 50 — See MORTGAGE (USUFRUCTUARY), 11 A. 438, 
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(18) Ss. 54, 56 — .Pfainf, rc/ecfion. of — B. 54 of the Civil Procedure Code may be 

applied at any stage of a suit. Kl SHORE SINGH ( Defendant ) v. SABDAXj 
SINGH, 12 A. 553 = 9 A. W.N. (1889), 185. ••• 1097 

(19) Ss. 64, 541, 682, 632— See 12 A. 129. 

(19-a) S3. 111. 216 — Suit for dissolution of partnership — Set-off, A suit for dis- 
solution of partnership in which the claim was valued at Jtts. 2,800, with a 
prayer that such balance as might be found due to the plaintiff upon taking 
the partnership accounts, might be paid to him, is a suit for money 
within the meaning of s. Ill of the Code of Civil Procedure, and a plea of 
set-off may be raised in such a suit, and if in consequence of such 
plea the Court of first instance decrees in favour of the defendant a sum 
above Rs. 5,000 then by reason of the provision in paragraph ii, s. 216 of 
the Code, an appeal from that decree will lie to the High Court and not to 
the District Court. RAWJIWAN MAL v. CHAND Mal, 10 A. 587 = 8 A.W. 

N. (1888) 258. • • 395 

(20) S. 206 — Power of lower Courts to amend decree affirmed on appeal. — Where 

a decree for possession of immoveable property, passed by a lower appel- 
late Court, omitted to specify the plots of land, to which it related, and 
was upheld by the High Court by a decree which likewise gave no speci- 
fication of those plots, and the lower appellate Court subsequently on the 
decree- holder’s application, amended its decree, under s. 206 of the 
Civil Procedure Code, by inserting the required specification — Held, that 
inasmuch as the effect of the amendment was not to alter the effect of 
the High Court’s decree, or to affect property other than that actually 
claimed and decreed, the amendment was not contrary to law. RAU- 
SARAN v. PERSHIDHER RaI, 10 A. 51 = 7 A. W.N. (1887) 294 ... 35 

(21) 5s. 206, 679, 623. 624 — Practice — Amendment of decree — Decree affirmed 
on appeal — Jurisdiction — Limitation — Review of judgment — Res judicata. 

— The effeot of s. 579 of the Civil Procedure Code is to cause the decree of 
the appellate Court to supersede the decree of the first Court even where 
the appellate decree merely affirms the original decree aud does not reverse 
or modify it. 

Where a deoree has been affirmed on appeal, the only decree which can be 
amended under s. 206 of the Code is the decree to be executed, and the 
deoree, to be executed is that of the appellate Court and not the superseded 
deoree of the first Court, though the latter may, if necessary, be referred 
to for the purpose of executing the appellate deoree. 

The only Court which has jurisdiction to amend the appellate deoree is the 
Court of appeal. 

So held by the Full Benah, MAHMOOD, J., dissenting. 

The insertion of the word “ not ” in the last line but one of the judgment 
and also in the head-note in Shohrat Singh v. Birdgman (4 A, 370) was 
a olerical error. 

Per MAHMOOD, J. — Where a decree has been simply affirmed on appeal 
6. 579 of the Code does not imply that the appellate decree supersedes the 
original decree so as to render it ineffective for purposes of execution. In 
such a case the lower Court continues to have jurisdiction to entertain an 
application for amendment of its own deoree under s. 206 of the Code : and 
auoh application is not governed by any article of the Limitation Aot, and 
may be made at any time. It may be granted under s. 206, even where 
an application for review of judgment under 8. 623 upon the same grounds 
would be barred by s. 624. 

A deoree awarding the plaintiffs possession of immoveable property did not 
comply with s. 206 of tbe Code by containing the particulars of the claim 
or specifying clearly the relief granted. On appeal by the defendant, the 
High Court, in general terms, confirmed the decree and dismissed the 
appeal. Tbe decree- holders then applyirg for execution, the judgment- 
debtors objected that the decree was incapable of execution, and this 
objection was allowed by the High Court on appeal. The decree- holder* 
applied to the High Court to amend its decree, but the application was 
refused ; and they then made a similar application to the first Court 
to amend its original decree which had been affirmed on appeal. This 
application was granted by a Judge who was not the Judge who had pnm rd 
the original dscrec. ’ "7 
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Held, by the Pall Bench (MAHMOOD, J., dissenting) that the Court below 
had no jurisdiction to make such amendment the original decree having 
been superseded by the High Coart’s appellate decree. 

Held , by MAHMOOD, J., contra , that the Court below had jurisdiction to 
make such amendment, and could make it at any time ; that the High 
Court’s decree could not be amended, because the former order refusing 
amendment had become final and operated as res judicata; that the amend- 
ment of the original decree under s. 206 was not barred by s. 624 ; and 
that it would be denying justice on account of technicalities to hold that 
the original decree, though affirmed on appeal, could be neither executed 
nor amended. M. SUEAIMAN KHAN v. M. YAR KHAN. 11 A. 267 (F.B.) 

= 9 A.W.N. (1889) 55 = 13 Ind. Jur. 427 ' ... 598 

(22) Ss. 210 & 230— See EXECUTION OF DECREE, 12 A. 571. 

(23) S. 214 — Pre-emption — Conditional decree — Deposit of pur chase- money — 

• Appeal — Computation of time allowed for payment . — In a suit for pre- 

emption, the decree of the Court of first instance was conditional upon 
payment of the purchase-money within one month from its date. After 
this period had expired without payment, the defendants appealed from 
the decree. The appeal was dismissed and the decree affirmed, and no 
fresh period for payment was expressly allowed by the decree of the appel- 
late Court. 

Held , that the decree of the appellate Court must be taken to have incorpo- 
rated the terms of the decree of the Court of first instance that the period 
of one month allowed, for payment of the purchase money must be calcu- 
lated from the date of the appellate Court’s decree and that payment by 
the decree-holder within one month from that date was in time. RuP 
CHAND v. BHAMSH-UL JEHAN, 11 A. 346 = 9 A.W.N. (1889) 127 ... 648 

(24) Ss. 214, 583 — Pre-emption — Conditional decree — Appeal — Purchase-money . 

— A Court of first instance decreed a claim for pre-emption conditionally, 
on the pre-emptor paying into Court Rs. 125 within aspecified period, and , 

also awarded the pre-emptor Rs. 39-9-0 as his costs in the suit. Within the 
specified period the pre-emptor paid into Court the Rs. 125, and subse- 
quently executed his decree for costs, by drawing out therefrom the 
Rs. 39-9-0. After this the decree was modified on appeal, the appellate Court 
raising the Rs. 125 payable as the condition of pre-emption to Rs. 200, 
and reversing the first Court’s order as to costs. Within the period speci- 
fied in the appellate Court’s decree the pre-emptor paid into Court the 
further sum of Rs. 75. Subsequently the veadee, defendant, applied to 
the Court under s. 583 of the Code of Civil Procedure to have the property 
in suit restored to him, contending that the pre-emptor had failed to pay 
the full Rs. 200 within the prescribed period. 

Held , by Straight, J., affirming the judgment of Mahmood, J., that this 
contention must fail ; that the payment of Rs. 125 due under the first 
Court’s decree could not be said to have been reduced by the pre-emptor 
subsequently executing against the amount so paid the order of that Court 
in his favour for costs, and that the subsequent payment of Rs. 75 within 
the period prescribed by the appellate Court satisfied the requirements of 
that Court’s decree, subject to the judgment debtor’s right to recover the 
costs realized in execution of the first Court’s deoree. 

Held, by Tyrrell. J., contra, that although the pre-emptor had once made a 
payment which for a few days was a compliance with the first Court’s 
decree, such compliance became immaterial when that deoree was modi- 
fied on appeal, and as he had never had in any Court a credit for Rs. 200, 
as required by the appellate Court’s decree, which alone was the decree in 
the cause, he had failed to fulfil the condition essential to pre-emption, 
and therefore the defendant’s application should be allowed. BALMU- 
KAND v. PANCHAU, 10 A. 400 = 8 A.W.N. (1883) 74 = 13 Ind. Jur. 73 ... 269 

(25) S. 220 — See TRANSFER OF PROPERTY ACT, 1882, 10 A. 179, 

(26) Ss 234, 276, 311, 312 —Execution of decree— Death of judgment-debtor 

after attachment but before sale in execution— Subsequent sale without legal 
representative of judgment-debtor being made a party— Effect of such omis- 
sion on validiy of sale— Civil Procedure Code, ss. 234, 276, 811, 312. — 

S. 234 of the Civil Procedure Code, applies only to cases where, after the 
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death of the judgment-debtor, the decree-holder seeks to bring to sale 
property which was of the judgment-debtor in his lifetime, and which 
was not at the time of his death under attachment at the suit of the 
dearee-holder. It does nob apply to cases where the judgment-debtor dies 
after attachment but before sale. Ao attaohmsnt would not abate on the 
death of the judgment-debtor, and his death would nob render it neces- 
sary for the decree-holder to take any steps to keep in force an attachment 
of property made in the judgment-debtor’s lifetime. Property under 
attachment must be considered as in the ou*tody of the law. There is no 
provision in the Civil Procedure Code requiring notice to be given person- 
ally to a judgment-debtor or his legal representative of a sale of property 
under attachment. If the legal representative is damnified by the sale, 
his remedy ie by application uader a. 311 of the Code. 

So held by the Full Beanoh, Mahmood, J., dissenting. 

Where, subsequent to the attachment of immoveable property in execution 
of a simple money-decree, the judgment-debtor died, and the property 
was then sold, without making the legal representatives of the judgment- 
debtor parties to the sale proceedings, — held, by the Full Bench (Mah- 
mood, J., dissenting that the sale was regular and valid notwithstanding 
such omission. Ramasami Ayyangar v. Bagrathi Animal (1) dissented 

from. 

Held by Mahmood, J., that on the principle of audi alteram partem , and 
because the rules provided by the Civil Procedure Gode for suits should, 
under s. 647, be applied to execution proceedings (those proceedings includ- 
ing and terminating in the sale), the omission to make the legal represent- 
atives of the judgment-debtor parties to the sale proceedings, was au 
irregularity ; but that such irregularity would not invalidate the sale 
without proof of substantial injury within the meaning of s. 311; and 
that as in the present case no such substantial injury was either alleged or 
proved the sale was valid. 

Held also by Mahmood, J., that a person claiming by title paramount to or 
independent of the judgment-debtor is within the meaning of s. 311 of the 
Code, sheo Prasad v. Hira Lal, 12 a. 4.40 (F.B.) =10 A.W.N. (1890), 

103. 

(27) Sa. 234, 244 (e), 278— See EXECUTION OP DECREE, 12 A. 313. 

(28) Ss. 235, (d), 243, 581, 583 - Execution of decree— Stay of execution pending 

' suit betiveen decree -holder and judgment-debtor —Appeal from order stay- 

ing execution — 44 Such Court An appeal lies from an order passed under 

s. 243 of the Civil Procedure Code staying execution of a decree pending a 
suit between the decree-holder and judgment-debtor. 

The words 44 such Court” in s. 243 of the Civil Procedure Code do not limit 
the exercise of the powers given by that section only to decrees passed by 

t. he Court in which the suit is pending, but with reference to ss. 235 (d), 
681 and 533, that Court is empowered to 6tay execution of decrees trans- 
ferred to it for execution from either a Court of co-ordinate jurisdiction or 
a Court of appeal. 

The plaintiff instituted a suit against defendant for recovery of money and 
other reliefs which was ultimately dismissed in appeal by the High Court, 
and he was ordered to pay defendant Bi. 1,000 as cost of the litigation. 
Plaintiff then brought this suit against defendant in the Court of the Sub- 
ordinate Judge of Farukhabad, and while it was pending defendant 
applied to the Court to execute his decree for costs. Plaintiff then applied 
for stay of the execution, and his application was refused by the first 
Court but granted by the District Court. Ou appeal by defendant to the 
High Court, held , that an appeal lies from the order, and the Judge’s 
ordor was correct. KASSA MIL v. GOPI, 10 A 889 = 8 A.W.N. (1888) 51 

(29) S. 244 — Question for Court executing decree — Money paid into Court by pre - 

emptor under Civil Procedure Code, s. 214 — Suit for pre-emption dismissed 
on appeal — Suit for refund of money paid into Court. —A suit for pre-emption 
was decreed conditionally on the plaintiff paying Rs. 1,595 which the Court 
determined was the amount of the sale-consideration. He paid the amount 
to the vendees and the payment was certified under s. 258 of the Civil 
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Prooedure Code. Subsequently the decree was modified on appeal by in- 
creasing the amount of sale-consideration to Rs. 1,995, which the plaintiff 
was required to pay as the condition of pre-emption. He never paid the 
differenoe between the amount fixed by the first Court and the sum fixed 
as the true price by the appellate Court and the suit consequently stood dis- 
missed. He then assigned to the plaintiff in the suit his right to recover 
the amount, Rs. 1,595, from the vendees, who after unsuccessful applica- 
tion made to the Court of first instance, under s. 244 of the Civil 
Prooedure Code, to recover the amount, instituted this suit. 

Held , that the assignee was a representative of the plaintiff in the pre-emp- 
tion suit, within the ; meaning of s. 244 of the Civil Procedure Code, and 
the suit was therefore barred under the provisions of that section. ISHUR 
DAS v. KOJI RAM, 10 A. 354 = 8 A.W.N. (1839) 57 = 13 Ind. Jur. 34 ... 239 

(30) Ss. 244, 233 — Decree against mortgig or for mortgage money and directing 

sale of mortgaged property as against him and a third party — Attachment of 
other property in possession of third party as that of the mortgagor — Claim 
by third party to ownership of such property — Suit by decree-holder to esta- 
blish mortgagors right to property. — In a suit upon a hypothecation bond, 
a third party was made defendant as she claimnd the hypothecated pro- 
perty. The mortgagee obtained a decree for reoovery of the amount of 
the bond, and for enforcement of the mortgage. In execution of the decree 
the debt not being satisfied by sale of the mortgaged property, the deoree- 
holder, caused certain other immoveable property in the possession of the 
third party to be attached. She objected to the attachment on the ground 
that this property was her own, and was not liable to sale in execution 
of the decree. The objection was allowed, and the decree-holder then sued 
for a declaration that the property belonged to the mortgagor-judgment- 
debtor, and was liable to attachment and sale in execution of the decree. 

Held, that as no claim in the former suit was made against the objector 
personally or in a representative character, but, as regards her, the only 
claim was virtually for a declaration that she was not entitled to the 
hvpothecated property, the decree affected her only so far as it negatived 
her alleged interest in that property, and, so far as it was sought to be 
enforced against other property, she was a stranger to that suit, and her 
objection must betaken to have been decided under ss. 278 and 280 of 
the Civil Procedure Cede, and the present suit was rightly brought under 
s. 283 and was not barred by s. 244. JANG- 1 NATH v. PHUNDO, 11 A. 

74 = 8 A.W.N. (1888) 275 — 475 

(31) Ss. 244, 291 — Sale in execution of decree — Tender of debt by transferee of 

property — Question for Court executing decree — Separate suit. — Held , that 
the assignees of a purchaser from a judgment-debtor of property, the 
subject matter of a decree for enforcement of hypothecation, were entitled 
to come in and protect the property from sale in execution of the deoree 
by tendering the debt and costs under s. 291 of the Civ. Pro. Code, and 
that the executing Court was bound to accept the money and stop the sale. 

Held also where the executing Court had refused to accept the money and 
the sale had taken place, that a suit by the assignees to set aside the 
sale and for a declaration of their right to come in under s. 291, was not 
barred by s. 244 of the Cole. BEHARI DAD v. GANPAT RAI, 10 A. 1 = 7 
A.W.N. (1887) 238 _ # — 1 

(32) S. 244 (c) — Execution of decree — Joint decree — Decree for possession of im- 

moveable property— Purchase by judgment-debtor of rights of some of the 
joint decree- holders — Decree extinguished pro tanto — Validity of sale and 
extent of rights purchased to be determined by Court executing the decree.— 

Where subsequent to a decree a portion of the rights to which the deoree 
relates devolves either by inheritance or otherwise upon the judgment- 
debtor, or is a«quired by him under a valid transfer the deoree does not 
become incapable of execution, but is extinguished only pro tanto. This 
rule of law is sufficiently general to oomprehend alike cases in which the 
decree is for money only and where it is for immoveable property. 

The rule of law against breaking up the integrity of a mortgage security is a 
rule aimiDg at the protection of the mortgagee, and is not applicable to 
cases whore the mortgagee himself has acquired the ownership of a 
portion of the mortgaged property. 
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Disputes as to the legality of the purchase by judgment-debtors of the rights 
of some of the decree-holders in the property to which the decree relates 
and the extent of the share acquired under the purchase are questions 
falling within the purview of cl. (c) of s. 244 of the Code of Civil Pro- 
cedure and must be determined by order of the Court executing the 
decree. KUDHAI v. SHEO DAYAL, 10 A. 570 = 8 A.W.N. (1888) 231 = 13 
Ind. Jur. 275 

(33) S. 244 (c) — See PARTIES TO SUITS, 12 A. 78 

(34) Ss . 246, 247 — Execution of decree — Cross-decrees — Set-off —Limitation . — 

Under two decrees of the Sudder Diwani Adawlat passed in 1864, A was 
entitled to two-thirds and B to one- third of certain immoveable property, 
with mesne profits in proportion. Each obtained possession of the immo- 
veable property decreed to him. B appealed to the Privy Council from 
both decrees in respect of the two-thirds awarded to A. In April 1966, 
pending the appeal, A applied for an account of the mesne profits due to 
him after setting off the mesne profits due to B, but as he failed tc comply 
with a condition requiring him to give security for the amount claimed, 
in case the Privy Council should allow B's appeal, the application was 
struck off. In January, 1367, B applied for the mesne profits of tbe one- 
third decreed to him, and the Court found Rs. 18,000 to be the amount 
so due. but, on application by A , stayed further execution pending the 
Privy Council's decision. In 1873 the Privy Council dismissed B’s appeal. 
In 1885, A, in execution of tbe Privy Council’s decree, applied for 
Rs. 50,000 as mesne profits in respect of the two-thirds. B at the same 
time applied that the Rs. 18,000 declared in 1867 to be due to him in respect 
of the one-third might be set off against the amount claimed by A. 

Held that the question of the amount due to A up to the date when he 
aoquired possession of the two-thirds and which had never yet been deci- 
ded should be reopened from the point at which it was left in 1866 ; that 
if this amount exceeded the Rs. 18,000 declared in 1867 to be due to B t 
satisfaction of A's claim to that extent should be entered up and the 
balance recovered from B ; and that this course, if not strictly in accord- 
ance with the letter, was in accordance with the spirit, of ss. 246, 247 of 
the Civil Procedure Code, and at all events should be allowed on principles 
of natural equity. 

Held also that until the amount due to A bad been definitely ascertained in 
the execution department, B's right to maintain his set-off did not arise; 
that the set-off was therefore not barred by limitation ; that the order of 
January, 1867, was equivalent to a decree for tbe amount declared 
thereby as due to B ; that when the execution department had determined 
the amount due to A, that decisiou also would be a decree, and that 
s. 246 of the Code could then be applied. MATA Din v. CHANDI Din, 10 
A. 188 = 8 A.W.N. (1888) 66 

(35) Ss. 257- A. 37-5, 647 — Execution of decree — Compromise — Estoppel. — Although 

a Court executing a decree is bound by the terms thereof, and cannot add 
to or vary or go behind them, the effect of s. 375 read with s. 647 of the Civ. 
Pro. Code is that, when a decree is put into execution, the proceedings taken 
therefor amount to a separate litigation in which the parties can enter 
into a compromise much in the same manner as in a regular suit. Such 
a compromise does uot extinguish the decree ; and the Court executing 
the decree is bound, subject to the conditions indicated by s. 375, to give 
effect to the compromise. I u execution proceedings the word " suit ” in 
s. 375 must, with reference to s. 647, be read as meaning "execution of 
decree.” By reasou of the words in s. 375, ** lawful agreement or com- 
promise,” the provisions of s. 257- A become applicable to such a case ; 
and, so long as the requirements of that section are satisfied, the com- 
promise beoomos a part of the decree itself, and — at least as between the 
decree-holder and the judgment-debtor — can be given effect to in execu- 
tion of tho decree. 

Wheu such a compromise has been dulv made and sanctioned by tbe Court 
exeoutiug the decree, ueither the decree-holder nor the judgmeut-debtor 
can resile from the positiou assumed by them in the matter of the 
compromise. 
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Even if such a compromise ha3 been irregularly sanctioned by the Court 
executing the decree — the irregularity not amounting to want of juris- 
diction — the compromise mast take effect uatil the order sanctioning it is 
set aside, and until that happens, the parties are bound by it in all pro- 
ceedings relating to the execution of the decree, and, where they have 
acted upon it, they are estopped thereafter from questioning its validity. 
Muhammad Sudaiman v. Jhukki Lad, 11 A. 228 = 9 A.W.N. (1889) 53 573 

(36) S. 258 — See EXECUTION OF DECREE, 12 A. 569. 

(37) S. 253 — See LIMITATION ACT, Art. 179 (4), 12 A. 64 

(38) S. 258— See STEP-IN-AID OF EXECUTION, 12 A. 399 (F.B.) 

(39) S. 266 (&)— See EXECUTION OF DECREE, 10 A. 462. 

(40) S. 278 — See HINDU DAW (JOINT FAMILY), 12 A. 209 

(41) Ss. 290, 31L — Execution of decree — Sale of immoveable property in execution — 

Sale held before expiration of thirty days from the proclamation — Application 
by judgment-debtor to set aside sale— “Illegality” — “Material irregularity” — 

Proof of substantial injury , whether necessary , — Where a sale of immove- 
able property in execution of a decree took place before the expiration of 
the thirty days required by s. 290 of the Civil Procedure Code, and without 
the consent of the judgment-debtor, — held , by EDGE, C.J. (BROD- 
HURST, J., dissenting) that the holding of the sale under these circum- 
stances was not merely an irregularity within the meaning of s. 311 of the 
Code, but was an illegality, and that it was open to the judgmeut-debtor 
to object to the sale and to apply to have it set aside, on the ground of such 
illegality, without proving that he had sustained any substantial injury. 

Held , by BRODHURST, J., contra , that infringement of the rule contained in 
s. 290 of the Code does not of itself vitiate a sale in execution of decree, 
but is a ** material irregularity” within the mnaing of s. 311 — that 
expression being wide enough to include illegalities — and that before such 
a sale can be set aside, the judgment-debtor must prove that he has sus- 
tained substantial injury by reason (jf such irregularity. GANGA PRASAD 
v. JAG LAD RAI, 11 A 333 = 9 A.W.N. (1889) 115=13 Ind. Jur. 471 ... 640 

(42) S. 295 — Exec xtionof decree — Sale in execution — Rateable distribution among 

decree-holders — “ Decrees for money ” — “ Same judgment-debtor ” — Decree 
for enforcement of lien and against judgment- debtor personally — Decree- 
holder entitled to proceed against property or person as he may think fit . — 

U held a money decree against B, P and R, in execution whereof he caused 
to be attached and sold certain property belonging to B . D held a decree 
against B, P, R and S, which so far as P, R and S were concerned, was 
a decree against enforcement of hypothecation by sale of the judgment- 
debtor’s property, but which did not direct the sale of specific property 
belonging to B. An application by D, under s. 295 of the Civil Procedure 
Code, foe an order enabling him to share rateably in the proceeds of ZT s 
execution was rejected. 

Held that there beiug no question of fraud in the case, D was entitled to 
enforce his decree in the first instance against the property of B ; that his 
decree against B did not lose the character of a deoree for money under 
s. 295 of the Code because it directed sale of the property of the other 
judgment-debtors ; and that the fact that there were four judgment- 
debtors in D's decree and only three in TJ’s would not deprive D of the 
right to share rateably. LONDON BANK v. UNCOVENANTED SERVICE 
BANK, 10 A. 35 = 7 A.W.N. (1887), 262 — 24 

(43) S. 295. Proviso (c) — Execution of decree— Distribution of proceeds of execu- 

tion-sale— Sale in execution of decree enforcing mortgage— Priority of 
mortgages— Act IV of 1882 ( Transfer of Property ), s. 80.— A mortgaged 
certain property to B July 1874, to C in IVlarch 1877, and again to B in 
November, 1877. B obtained a decree directing the sale of the property 
in satisfaction of his two mortgages, and it was sold accordingly. Subse- 
quent to the sale, C obtained a similar deoree upon his mortgage, and 
having unsuccessfully applied in his own suit to have his decree satisfied 
out of the sale proceeds after payment of B’s first mortgage of July 1874, 
brought a suit under the last paragraph but one of s. 295 of the Civil 
Procedure Code to recover the amouut received by B in respect of B’s 
mortgage of November 1877. 
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Held that to read the words “ an inoumbrance ’* in e. 295, proviso (c) of the 
Civil Procedure Code as “an inoumbrance or incumbrances ” so as to 
give priority to B’s mortgage of November |1877, over C’s earlier mort- 
gage of March 1877, would be to defeat the intention, of the Legislature 
as expressed in that section and also in s. 80 of the Transfer of Property 
Act (IV of 1882) ; and that C was entitled to maintain the suit. MlTHU 
LAL v. KlSHAN LAL, 12 A. 546=10 A.W.N. (1890) 77. 

(441 8. 311 — See EXECUTION SALE , 12 A. 96 

(45) Ss. 311, 313, 320, 322-B, 322-C, 322-D — Execution of decree — 2Vans/er of 

execution to Collector — Application to Civil Court to set aside sale held by 
Collector on the ground of irregularity . — Held by the Pull Bench that an 
application to set aside, on the ground of material irregularity within the 
meaning of s. 311 of the Civil Procedure Code, a sale held by the Collec- 
tor in execution of a decree transferred to him for execution under B. 320, 
cannot be entertained by a Civil Court. 

Per EDGE, C, J.- -The intention of the Legislature as expressed in s. 320 
and the following sections of the Civil Procedure Code was not to allow 
any delegation to the Collector of power to adjudicate upon questions of 
title, but, in other matters, to hand over all the proceedings to the Collec- 
tor, and to withdraw the matters so handed over from the purview of the 
Civil Courts to that extent, but not questions of title or the other ques- 
tions, if in dispute, referred to in ss. 322-B, 322-C, or 322-D. KESHAR- 
DEO V. RADHE PRASAD, 11 A. 94 (F.B.)=9 A.W.N. (1889) 10 = 13 
Ind. Jur. 272 ... 

(46) Ss. 311, 483 — Attachment before judgment — Termination of attachment — Exe- 

cution of decree — Sale in execution — Material irregularity in publishing or 
conducting sale without attachment. — The plaintiff instituted a suit against 
defendant for recovery of money, and previous to judgment, that is, on 
the 8th of January, 1885, applied for, and on the 11th obtained, order for 
attachment of several houses and premises belonging to defendant and 
such attachment was made. The suit was dismissed, but eventually 
oq appeal it was decreed : but the attachment was never withdrawn. 
Plaintiff then applied for execution of his decree and his application was 
granted by an order directing that the property of the judgment-debtor 
should be notified for sale on the 1st February, 1887, and accordingly on 
the 21st December, 1886, a sale notification was issued. Judgment- 
debtor twice applied for postponement of sale, but his applications were 
refused, ari l the a sale took place on the date fixed. Judgment-debtor 
then objected to the confirmation of the sale urging that the property sold 
was never attached in execution of the decree ana the attachment previ- 
ous to judgment was infruotuous because afterwards the claim was 
dismissed by the Court of first instance; that there had been several 
other irregularities in publishing and conducting the sale; and that owing 
to the irregularities property had been sold at a grossly inadequate price 
causing substantial injury. The Subordinate Judge overruling the 
objections confirmed the sale. On appeal by the judgment-debtor, held, 
following Mahadeo Dubey v. Bholanath Dichit (l), that a regularly per- 
fected attachment is an essential preliminary to sales in execution of 
decrees for money ; and where there has been no such attachment, any 
sale that may have taken place is not simply voidable but de facto void, 
and may be set aside without any inquiry as to substantial injury being 
sustained by the judgment-debtor for want of a valid attachment, and 
that an attachment before judgment, like a temporary injunction, 
becomes functus officio as soon as the suit terminates. Further, that the 
phrase “ a material irregularity in publishing or conducting ” in the first 
paragraph of a. 311 of the Code of Civil Procedure should be liberally 
construed, and that absence of attachment of property at the time of sale 
thereof is “ a material irregularity.'’ attachment being the first step 
which a Court in executing a simple money decree has to take to assert 
its authority to bring property to compulsory sale. RAM CHaxd v. PlTAM 
MAL, 10 A. 506 = 8 A.W.N. (1888) 195 

(47) S, 312 — Execution of decree — Sale in execution pending appeal from decree 

— Application for confirmation of sale after reversal of aecree — Court not 
competent to grant confirmation. — Where a sale in execution of a decree has 
taken place pending an -\ppeal, and the decree has subsequently b een 
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reversed, the Court executing the decree cannot, after such reversal, grant 
confirmation of the sale. MUL ChAND v. MUKTA PRASAD, 10 A. 83 = 7 
A.W.N. (1887) 287 

(48) S. 315 — Limitation — Execution oj decree — Sale in execution set aside — Appli- 

cation by purchaser for refund of purchase-money — Accrual of right to apply 
— Act XV of 1877 ( Limitation ), sch . II, No. 178. — A suit by a judgment- 
debtor whose sir land had been sold in execution of a decree, to have the 
sale declared void and illegal, on the ground that the sir was incapable 
of sale, was decreed on appeal by the High Court on the 13th June, 1884. 
On the 11th June, 1887, the purchaser at the sale applied, under s. 315 
of the Civil Procedure Code, for a refund of the purchase-money. 

Held that the limitation applicable was that provided by art. 178 of sch. II 
of the Limitation Act (XV of 1877) ; that the right to apply accrued on 
the passing of the High Court’s decree, and the application was therefore 
not barred by limitation ; but that looking to the great delay there had 
been on the part of the applicant, he should not be allowed any costs. 
Girdhari v. SiTAD Prasad, 11 A. 372 = 9 A.W.N. (1889) 113 

(49) S. 315 — See APPEAL, 12 A. 397. 

(50) S. 320 — Execution of decree— Transmission of decree to Collector for execu- 

tion— Civil Procedure Code . s. 320 — Power of Local Government to make 
rules for regulating procedure of Collector— Rule providing for appeal from 
Collector to Commissioner not ultra vires — Rule No. 17 of cl. XIX of 12t7i 
November , 1883 — Act VII of 1886 (Civ. Pro. Code , Act), s. 30 Act XIX of 
1873 (N.W.P. Land Revenue ), s. 243.— The authority conferred upon 
the Local Government by s. 320 of the Civil Procedure Code prior to the 
amendment of that section by s. 30 of the Civil Procedure Code Amend- 
ment Act (VII of 1888), to make rules for regulating the procedure of the 
Collector in executing decree transmitted to him, included power to make 
a rule providing for an appeal from the Collector’s orders. 

Clause XIX of Rule 17 which was added to the Rules (No. 671 of 30th 
August, 1880) published in the N. W.P. and Oudh Gdzette of the 4th 
September, 1880, by a notification in the Gazette of the 17th November, 
1883, and which made the order of a Collector confirming a sale appealable 
to the Commissioner of the Division was therefore not ultra vires of the 
Local Government. 

S 243 of the N.W.P. Land Revenue Act (XIX of 1873) does not apply to 
'such orders passed by a Collector. TAKADDUS FATIMA v. BALDEO DAS, 
12 A. 561 = 10 A.W.N. (1890) 185. 


(51) S. 325 (?) — See LIMITATION ACT, Art. 179 (4), 12 A. 64 

(52) S. 341 — See LIMITATION ACT, Art. 179 (4), 12 A. 64 

(53) S. 352 — Suit to establish right to sell property in execution of decree enforc- 

ing hypothecation— Suit against purchasers not parties to decree— Judg- 
ment-debtor declared insolvent pending suit — Decree-holder scheduling his 
decree under Civil Procedure Code , s. 352— Effect of schedule not to make 
suit unmaintainable.— A suit to establish a right to bring to sale certain 
moveable property in execution of a decree for enforcement of hypotheca- 
tion was brought against persons who were not parties to that decree and 
had purchased in execution of a prior decree. Pending the suit, one of 
the iudgment-debtors under the hypothecation decree was declared an in- 
solvent, and the plaintiff scheduled his decree as a claim under s. 352 of 
the Civil Procedure Code. 

Held that the scheduling of the decree had not the effect of superseding it 
or creating another decretal right in addition to and independent of it, and 
did not make the suit, whioh was founded on a new and different cause of 
nnHon acainst parsons who were not parties to the decree unmaintainable. 
ABDUD RAHMAN V. BEHARI PUUI. 10 A. 194 = 8 A.W.N. (1888) 53 ... 

f54i Ss 368 582— Appeal— Abatement— Death of plaintiff -respondent— Application 

(M) SS Cdefendants P apvellants for substitution- Application presented a. f ter the 
lit July 1888 —Limitation, Civil Procedure Code , Amendment Act (VH °f 
1888) ‘ ss 58 . 66— Act XV of 1877 (Limitation) , sch. II, No. 175-C. 
-The p^ain^iS- respondent ia an appeal pending before the H.gh Court 
died on the 17th September, 1885. Subsequently D applied to the High 
Court to be brought on the record as legal representative of the deoeased. 
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on the 15th April, 1886, he was referred to a regular suit to establish his 
title as such representative, and on the 25th February, 1887, such suit 
was dismissed. On the 8th February, 1886, the defendantu-appellants 
applied to the High Court for judgment ; but the application was dismis- 
sed under the decision of the Full Bench in Chajmal DAS v. Jagdamba 
PRASAD. On 24th July, 1888, they applied to the High Court to bring 
certain persons upon the record as the legal representatives of the deceased 
plaintiff- respondent. 

Held that the application having been made subsequent to the 1st July, 
1888, when the Civil Procedure Code Amendment Act (VII of 1888) came 
into force, and being an entirely fresh application not in continuation of 
any former proceedings between the same parties, must be dealt with 
under tbat Act and not under the Civil Procedure Code as it stood before 
the amendmeut ; and that as it was made more than six months after 
the death of the deceased plaintiff-respondent, the appeal abated, with 
reference to a. 368 of the Code and Art. 175-C of the Limitation Act (XV 
of 1877). 

Held also that the petitioners bad not shown “ sufficient cause ” within the 
meaning of s, 368 of the Code for not making the application within the 
prescribed period. CHAJMAL DAS v. JAGDAMDA PRASAD, 11 A. 408 (F.B.) 

(55) Ss. 372, 647 — Assignment of interest pending suit — Assignment after decree i 7 i 

Court of first instance — Assignee made a party after appellate decree for 
purposes of execution. — S. 372 of the Civil Procedure Code cannot be 
applied to the assignment, creation, or devolution of an interest subse- 
auoDC to the decree in a suit. The section has no application to proceed- 
ings in execution of decree; and a Court has no jurisdiction, reading 
s. 372 with s. 647, to bring in a party alter decree and make him a judgment 
debtor for the purposes of execution. 

Where a Court had so acted, by an order which might have beeD, but was 
not, made the subject of appeal under s. 588 (21) of the Code, — held that 
as there was no jurisdiction to make such an order, the party aggrieved 
was competent to object thereto oq appeal from a subsequent order enforc- 
ing execution against him as a judgment-debtor. GOODALL v. THE 

Mussoorie Bank, Limited, io a. 97 = 7 a.W.n. (1887) 288 

(56) Ss. 373, 647 — Application for execution withdravm by decree-holder — Rule in 

Sarju Prasad v. Sita Ram — Civil Procedure Code , ss. 373, 647 — “Suit’ — 
* Appeal,' — S. 647 of the Civil Procedure Code makes s. 373 applicable to pro- 
ceedings in execution of decree. The words “suit” and “appeal” in s. 647 
apply to suits and appeals iu tbe strict sense of those terms, and were 
not intended to cover proceedings for the enforcement of rights decreed 
in a suit or appeal. 

An application for execution of decree by arrest of the judgment-debtor was 
ordered by the Court to be struck off, upon the statement of the decree- 
holder’s pleader that the judgment-debtor was in hiding, and that the 
decree-holder did not desire to prosecute the application further. At 
that time an order for a warrant of arrest had been issued subject to the 
payment of fees, but those fees had not been paid nor had the diet money 
been deposited, and, no steps were taken to proceed with the application- 
No permission was given to the decree-holder to withdraw the application 
with leave to take fresh proceedings. Held, by the Full Bench that a 
subsequent application for execution of the decree was barred by s. 373 
read with s- 647 of the Civ. Pro. Code. RADHA Charan v Man 
SINGH, 12 A. 392 (F. B.) = 10 A.W.N. (1S90) 119. 

(5?) Ss. 373, 647 Execution of decree — Application for execution withdraim bu 
decree-holder — Rule in Sarju PRASAD v.Sita Ram explained. The ruling 
in SARJU PRASD v. SITA RAM only decided tbat where the circumstances 
in regard to an application for execution of decree show that it was with- 
drawn at the instance of the pleader of the decree-holder, and that 
no sanction was given to its withdrawal with liberty to present a fresh 
application, any subsequent application made by tbat decree-holder or 

execution is prohibited by 9 . b73 read with s. 647 of the Civ. Pro 
Code. 

Bu * W K ero a ° f ifcs owl1 and without being moved either bv 

the deoree-holder or by his pleader, takes upon itself to strike off an 
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application for execution for the mere purpose of clearing its file, that is 
not a proceeding under any provision of the Code which could bar a 
decree-holder from making a fresh application for execution. 

A first application for execution of a decree was ordered by the Court to be 
struck off for want of prosecution, and upon the statement of the decree- 
holder’s pleader “that at present, the case may be struck off.” No permis- 
sion was given to the decree-holder to withdraw the application with leave 

to take fresh proceedings. 

Held that a subsequent application for execution of the decree was barred 
by s. 373 read with s. 647 of the Civ. Pro. Code. 

Observations as to the necessity of conducting the proceedings in execution 
of decree with as much care and regularity as proceedings in suits. Under 
s. 647 of the Civ. Pro. Code, the provisions relating to proceedings 
in suits are to be followed and adopted in execution proceedings, so far as 
may be fairly and properly applicable thereto, FAKIR-UE/LAH v. THAKTJR 
PRASAD, 12 A. 179 = 10 A,W.N. (1890) 53. ••• 

(58) S 401, Explanation. — S. 622 — High Court's powers of revision Practice 

Suit in forma pauperis— “ Pauper Inquiry into pauperism.— On an ap- 
plication to sue in forma pauperis the Court is required to deal with the 
question of the applicant’s pauperism with reference to the definition of 
that word as given in the explanation to s. 401 of the Code of Civil Procedure, 
and in deciding it to ascertain the exact property, its market value and 
the title thereto and then to deal with the case under s. 407 of the Code, 
irrespective of any surmises as to the reason why the applicant has valued 

his claim at a high figure. 

All orders passed under s. 407 of the Code of Civil Procedure are not exclud- 
ed from the exercise of revisional powers of the High Court under s. 622 
of the Code. CHATTERPAD SINGH v. RAJA RAM, notwithstanding. 

In the exercise of revisional powers it isinotthe duty of the High Court to 
enter into the merits of the evidence; it has only to see whether the require- 
ments of the law have been duly and properly obeyed by the Court whose 
. order is the subject of revision, and whether the irregularity as to failure 

or exercise of jurisdiction is such as to justify Interference with the order. 

MUHAMMAD HUSAIN v. AJUDHIA PRASAD, 10 A. 467 = 8 A.W.N. (1888) 
_ _ • • • 

179* 

/tq\ o 492 —Temporary injunction “ wrongfully ” sold in execution of decree.— An 
( objection made under s. 278 of the Civ. Pro. Code to the attachment in 

execution of a decree of a mortgage bond of which the objector claimed to 
be the assignee from the judgment-debtors underran ^strument dated 
prior to the attachment was disallowed ; and the objector theD brought two 
suits against the decree-holder and the judgment-debtors, in which he 
claimed (a) a declaration of his right to the bond, and (6) to recover a sum 
of money from the judgment-debtors on the basis of the assignment. The 
first Court dismissed both suits, on the ground that the alleged assignmen 
was a collusive transaction entered into after the attachment between t 
objector and the judgment-debtors for the purpose of defeating the attach- 
ment. Pending an appeal to the High Court, the objector applied to that 
Court for a temporary injunction under s, 492 of the Code, restraining t 
decree-holder from bringing the bond to sale in execution of the decree. 

TiPld that although in such cases the provisions of s. 492 should be applie 
with the gteatlst care, one of the objects of the Legislature , m passing 
that section was to guard as far as possible against multiplioi»y of suits, 
nnd aa many complications probably resulting in further litigation were 
likely to arise if the decree-holder were allowed to proceed with the execution 
sale aod no practical injury to any one would be caused by restraining 
from so doing until the decision of the appeal, a temporary mjuncti 
should be granted, subject to security being given by j*® applican . 
KIRPA DAYAL v! RANI KlSHORI, 10 A. 80 = 8 A.W.N. (1888) 7 - 

trcw Qc snq 521 522 582— Arbitration— Revocation of submission to arbitration 
(G0) SS ’ 5 ?*' naie decree in accordance with award-Second appeal.- By reason 
of a^582 of the Civil Procedure Code where a Court of first instance 
wrongly sets aside an arbitration award and passes a deotee against thj 
terms thereof, and a Court of first appeal, holding that the a’ ward w« 
not open to objection upon the grounds mentioned in s. 521 p 
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deoree strictly in accordance with the award, such appellate decree is 
entitled to same finality as the first Court’s decree would have been under 
the last paragraph of s. 522, and cannot be made ‘the subject of second 
appeal. NAURANG SlNGH v. 8ADAPAL SINGH, 10 A. 8 = 7 A.W.N. 
(1887) 240 

(61) Ss. 503, 514, 521 — See ARBITRATION, 10 A. 137. 


(62) S. 539— See TRUST, 11 A. 18. 

(63) Ss. 544, 561, 562, 578 — Practice — Appeal on full Court-fee from decree dismiss- 

ing suif in part — Remand of whole case though no cross- appeal or objections 
preferred — Dismissal of whole suit on remand — High Court competent in 
second appeal to consider validity of remand order not specifically appealed. 
— A plaintiff whose suit had been decreed in part appealed from so much 
of the first Court’s deoree as was adverse to him, and stamped his memo- 
randum of appeal with a stamp which would have covered an appeal from 
tho whole decree. The defendant did not appeal or file cross-objections. 
The lower appellate Court remanded the whole case to the first Court 
under s. 562 of the Civil Procedure Code, the plaintiff, not appealing under 
s. 588 (28) from the order of remand. The first Court now dismissed the 
whole suit, and, on appeal by the plaintiff, the lower appellate Court con- 
firmed the decree. On a second appeal to the High Court — 

Held (i) that the High Court was competent to consider the validity or pro- 
priety of the order of remand, though it had not been specifically appeal- 
ed against : (ii) that the order of the remand was ultra vires, so far as it 
related to that part of the first Court’s decree which was favourable to 
the plaintiff, the lower appellate Court- not having jurisdiction in the 
absence of any appeal or objections by the defendant, to disturb that part 
of the decree ; (iii) that the order of remand was not made valid by the sub- 
sequent appearance of the plaintiff beforo the first Court or by the appeal 
from the first Court’s decree on the remini ; and (iv) that the case was 
not covered by s. 578 of the Code. 

Per MAHMOOD, J. — S. 544 had no application to the ca;e, that section re- 
lating only to oases where one or more of the parties arrayed on the same 
side appealed against a decree passed on a ground common to all, and not 
to cases where either of two opposite parties appealed from a part of the 
decree upon a court-fee sufficient for an appeal from the whole. CHEDA 
Lal v. BADULLAH, 11 A. 35 = 8 A.W.N. (1888) 2*<4 = I3Ind. Jur. 190.. 

(63-a) S. 561 — Dismissal of appeal as barred by limitation — Objections not enter- 
tainable. — The entertainment of objections under s. 561 of the Civ- Pro. 
Code is contingent and dependent upon the hearing of the appeal in which 
such objections are taken, and when that appeal itself fails, is rejected, or 
dismissed without being disposed of upon the merits, the objections 
cannot be entertained either. RAMJIWAN Mal v. CHAND M\L« 10 A 
587=8 A.W.N. (1888) 258. 

(64) Ss. 562, 546— Suit. ” S. 562 of the Oivil Procedure Code authorises a 

remand only where the entire suit, and not merely a portion of it. has been 
disposed of by the Court below upon a preliminary paint. Banwabi XjAL 
V. SAMMAN Lac, 11 A. 488 = 9 A.W.N. (1889) 188 

(64-a) Ss. 562, 563, 564, 566— Practice— Remand.— In a suit for possession of 
property by right of inheritance, the Court framed six issues, four of 
which it tried and decided. With reference to its finding upon the princi- 
pal of these issues, which related to the plaintiff’s legitimacy, the Court 
dismissed the suit, observing that, in the view which it took of the case 
the determination of the remaining issues was unnecessary. Some of the 
defendants had filed a statement of defence upon which uo issues were 
framed, and no evidenoe taken. Apparently in consequence of the atten- 
tion of the Court being directed almost exclusively to the main issue as to 
tho plaintiff's legitimacy. There was no formal order excluding evidence 
on auy poiufc. On appeal, the High Court reversed the first Court’s 

finding on the issue with refereuoe to which the suit had been dismissed 
below. 


by Edge, C.J., and MAHMOOD, J. (Straight, J.. d.ssenting) that 
s. 662 of the Civ Iro Code applied uot only to cases where the first 
Court had expressly excluded evidono, but also to oases where the parties 
were or might have been misled by the a at of the Court as to the ilsaee 
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or the evidence necessary, and where, in consequence of the Court 
erroneously considering one issue only, the parties did not tender or bring 
forward their evidence ; and that, as in the present case, evidence had 
been excluded in this broad sense, s. 562 (the operation of which in such 
cases should be rather expanded than limited) was applicable, and the 
case should be remanded for trial of the remaining issues. 

Held by STRAIGHT, J. contra , that, with reference to. ss. 562, 563 and 564, 
the case could not be remanded under s. 562 because it had not been 
disposed of upon a preliminary point so as to exclude evidence of fact, and 
the Court should therefore proceed to dispose of it upon the evidence on 
the record, if any ; and that an issue should be remitted to the lower 
Court under s. 566. M. ADDADAD KHAN v. M. ISMAID KHAN. 10 A 

289 


PAGE 
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(65) Ss. 562, 564, 588 (28), 591 — Remand in contravention of s. 564— Remand and 

all subsequent -proceedings illegal — Omission to appeal from remand order 

Objection to order allowed on appeal from final decree — Construction of 

statutes — Distinction between affirmative commands and negative prohibi- 
tions — Irregularities and illegalities. — Where a Court of first instance 
decided a suit, not upon a preliminary point as to exclude any evidence 
of facts, but upon the merits, and upon all the evidence tendered and 
issues framed, — Held by the Full Bench that, with reference to ss. 562, 
564 of the Civil Procedure Code, the lower appellate Court had no juris- 
diction to remand the case under the former section, and that b6th the 
remand order and all proceedings subsequent thereto were ultra vires and 

illegal. 

Held further that the legality of the remand order and the subsequent pro- 
ceedings could, under s. 591 of the Code, be questioned in second appeal 
from the decree in the suit, though no appeal had been preferred against 

the order itself under s. 588 (28). 

As a principle of the interpretation of statutes, a distinction must be 
drawn between cases in which a Court or an official omits to do so me " 
thing which a statute enacts shall be done, and cases in which a Court 
or an official does something which a statute enacts shall not be done. 
In the former case, the omission may not amount to more than an irregu- 
larity in procedure. In the latter, the doing of the prohibited thing is 
ultra vires and illegal, and therefore without jurisdiction. BAMESHUR 
SINQH T SHEODIN SINGH, 12 A. 510 (F.B.)= 10 A. W. N. (1890) 188 

(66) Ss. 566, 567.— See PRACTICE AND PROCEDURE, 10 A. 28. 

/A« 7 i 575 623 647 —Practice —Appeal— Difference of opinion on Division 

Bench regarding preliminary objection as to limitation— -Act XV of 1 
(Limitation), s. 5- Letters Patent , N. W.P., s. 27 -Civ. Pro. Code, ss 575 
(347 — Review of judgment — Civ. Pro. Code, s. 623 Court-fee. S. 27 
of the Letters Patent for the High Court of the N.W. Provinces has been 
superseded in those cases only to which s. 575 of the Civil Procedure Code 
properly and without straiuing language applies. There are many cases 
to which s. 575, even with the aid of s. 647, does not apply ; and to these 
a. 27 of the Letters Patent is still applicable. 

of the cases to which s. 575 of the Code does not apply is where a preli- 
m.nary objeoUon being taken to the hearing of a first appeal before the 
High Court on the ground that the appeal is time- barred, the Judges o 
the 5 Division Bench differ in opinion as to whether the appellant has shown 
tmffioient cause within the meaning of s. 5 of the Limitation Aot (XV of 
1877) for not presenting the appeal within the prescribed period. The deci- 
Sll nfLoh anrelimi nary objection is not a “ hearing ” of the appeal, 
but precedes the hearing .^r determines that there is no appeal which the 
r-\ nr donide Where such a preliminary objection is allowed. 

Court can hear or „ bich P by ^agon of the Limitation 

Act "has DO jurisdiction to hear the appeal, should nevertheless " affirm " 
tho’decree of the Court below. Iu the case of such a preliminary objee- 

r r p mim. Ch o'f “o r° f J°u P lge 0r ^o^d BO uader s ng Let te^ 

p ateo t P prevail! HUSAIN BEGAM V. COLLECTOR OF MUZAFFARNAGAR, 

(68) 592— See LIMITATION ACT, ss. 5, 12 and art. 170, 12 A. 79' 
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(69) Ss. 584, 622, 629 — Second appeal — Order on appeal affirming order granting 

application for review of judgment — High Court's power of revision . — No 
second appeal lies lo the High Oourb under s 584 of the Oivil Procedure 
Code from an order dismissing an appeal under b. 629 from an order 
granting an application for review of judgment. 

The High Court will not, in the exercise of its revisional powers under 
s. 622 of the Code, interfere with an order dismissing an appeal from 
an order under s. 629, inasmuch as there is a remedy by way of appeal 
from the dual decree at the rehearing. GOPAL DAS v. AXjAF KHAN, 
11 A. 383 = 9 A.W.N. (1889), 151 

(70) S. 5S6 — Small Cause Court suit. For the purpose of determining whether 

a second appeal lies or is prohibited by s. 586 of the Oivil Procedure 
Code, what must be looked at is not the shape in which the case comes 
up to the High Court, but the shape in which the suit was originally 
instituted in the Court of first instance. KlAM-UD-DIN v. RAJJO, 11 A. 13 

(71) 8s. 538, 591 — See LETTERS PATENT (N.W.P.) 11 A. 375. 

(72) 8. 591— See APPEAL*, 12 A. 200. 

(73) S. 622 — Jurisdiction, Presumption of —Maxim. Omnia praesumuntur rite et 

solemuiter esse acta — Civil Procedure Code, ss. 103, 283, 647 — High 

Court's power of revision — The consideration of an objection under s. 278 
of the Civil Procedure Code, having first been eatertamed and adjourned 
by an Additional Subordinate Judge, subsequently came before the Subor- 
dinate Judge, who struck off the cise for default. No order under s. 25 
transferring the case to the Subordinate Judge was on the record, nor was 
it otherwise shiwn how he obtained jurisdiction to deal with it. 

Held that the High Court, in the exercise of its revisional powers under 
s. 622 of the Code, should not presume that the Subordinate Judge had 
taken up the case without jurisdiction ; that the proper remedy of the 
petitioner was an application under s. 103. read with s. 647, or suit under 
s. 283 ; and that the High Court should not interfere in revision. SHEO 
PRASAD Singh v. kastura Kuar, 10 A. 119 = 8 A.W.N. (1888) 26 ... 

(74) S. 622 — See REVISION, 12 A. 198. 

(75) S. 632— See LETTERS PATENT, (N.W.P.) 11 A. 375. 

(76) S. 646-B — Reference by District Judge of proceedings in Small Cause Court 

attaclced for want of jurisdiction. — Before a Distriot Court can make a 
reference under s. 646 B of the Civil Procedure Code, it must be of opinion 
that the Subordinate Court has erroneously held upon the point of juris- 
diction in regard to the particular suit before it, and that therefore the 
matter is one in which the interference of the High Court should be 
sought. The word “ shall ” in s. 646-B, clause (1) is not mandatory but 
directory. MADAN GOPAL* v. BHAGWAN Das, 11 A. 304 = 9 A.W.N, 
(1889) 75 

Civil Procedure Code (VII of 1888). 

Ss. 53, 66— See CIVIL* PROCEDURE CODE, 1882, 11 A. 408. 

Collector. 

See Civil* procedure Code, 1882, s. 320 , 12 A. 564. 

Compnay. 

(1) Application for registration — Act X of 1866 (Indian Companies diet) — Appli- 
cation received while Act X of 1866 was in force —Delay in office of Regis- 
trar — Certificate purporting to be issued under Act X of 1866, but issued 
after repeal thereof by Act VI of 1882 — Act I of 1368 (General Clauses 
Act), s. 6 — “ Proceedings commenced " —Company held to have been regis- 
tered under Act X of 1866 — Practice — Costs. — Prior to the 1st May, 1882, 
the Secretary and Manager of a projected Company (which was to be limit- 
ed by shares) applied to the Registrar of Joint Stock Companies for a 
certificate of incorporation of the Company, intending that it should be 
registered under Act X of 1866, the Indian Companies Act then in force, 
aud forwarded the memorandum and articles of association with the 
necessary stamp-fees, and did everything that was required to be done by 
or on behalf of the Company to obtain a certificate under that Act. No 
order was passed by the Registrar upon this application until the 6th May, 
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Company — ( Concluded ). 

and owing to delay, for which the applicants were not responsible, 
registration was not effected and the certificate was not issued till the 3rd 
July, when a certificate was given purporting to be granted in pursuance 
of Aot X of 1866. Meanwhile, on the 1st May, 1882, the Indian Com- 
panies Aot (VI of 1882) repealing Act X of 1866 came into force, s. 28 of 
which provided that every share in any Company should be deemed to 
have been taken and held subject to payment of the whole amount there- 
of in cash, unless the same had been otherwise determined by a contract 
in writing filed with the Registrar. No such provision existed in Aot X of 
1866. The share-holders of the Company paid nothing upon their 
shares in cash ; but had agreed (not in writing filed with the Registrar) 
that, in consideration of certain property conveyed by them to the Com- 
pany at the time of its formation, fully paid-up shares were to be allotted 
to them. Subsequently, the Company having gone into liquidation, the 
Official Liquidator sought to make the shareholders contributories to the 
assets of the Company as the holders of shares upon which nothing had 
been paid, with reference to s. 28 of the Indian Companies Aot, VI of 
1882. 

Held that the proceedings for obtaining registration of the Company and a 
grant of a certificate of such registration, commenced, within the mean- 
ing of s. 6 of the General Clauses Act, when the memorandum and articles 
of association were received in the Registrar’s office in April 1882, while 
Act X of 1866 was in force ; that therefore the repeal of that Act by Act VI 
of 1882 did not affect those proceedings; that consequently the Company 
must be taken to have been incorporated under the former Aot ; and that 
the provisions of s. 28 of Act VI of 1882 not being applicable, the share- 
holders were not liable to be placed on the list of contributories as not 
having paid the full amount of their shares. In the matter of THE 
West hopetown Tea Company, Limited, ii A. 349 = 9 A.W.N. 
(1889), 119 

(2) See Companies act, s. 144 (c), 12 a. 193. 


Companies Act (Vi of 1882). 



144 (c) — Company — Winding up — Application by Official Liquidator for sanc- 
tion to sale of Company' s property — Lease — Covenant against assignment 
— Covenant not applying to assignments other than by act of parties — Act 
IV of 1882 ( Transfer of Property Act), ss. 10, 12. — The power of the Court 
under s. 144 (c) of the Indian Companies Act (VI of 1882) to give sanc- 
tion to an Official Liquidator to sell the property of the Company, 
overrides a private contract against assignment made by the Company. 

A covenant in a lease to a Company provided that the lessees should not 
“assign, underlet or part with the possession of any part of the said pre- 
mises unless with the express consent in writing of the said lessors or 
their assigns.” The Company having gone into liquidation, and the 
Official Liquidator having applied, under s. 144 (c) of the Indian Com- 
panies Act, for sanction to sell the Company’s property, it was objected 
on behalf of the lessors’ assigns that the proposed sale would be in 
contravention of the covenant. 

Held that the covenant did not apply to assignments by operation of law or 


Ss 


assignments authorized by statute. 

10 and 12 of the Transfer of Property Act (IV of 1882) relate only to 
transfers bv act of parties. In the matter of THE WEST HOPETOWN TEA 

Company,* Limited, 12 a. 192 = 10 A.W.N. (1890), 71 


Compensation. 

See ADMINISTRATION BOND, 10 A. 29. 


Complaint. 

See CRIMINAL PROCEDURE CODE, 1882, 10 A. 39 ; 10 A. 56. 


Compromise. 

See civil Procedure code, 1882, ll A. 228. 

Conditional Decree . 

See TRANSFER OF PROPERTY ACT, 12 A. 539. 
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Con teas ion. 

See Evidence act, 1872, as. 74, 83, 12 a. 595. 

Contempt of Court. 

See Oriuinad Procedure Code, 1882, n a. 361. 

Continuing Guarantee. 

See Lease, 10 A. 531. 

Contract Act ( IX of 1872). 

(1) 16— See VOLUNTARY TRANSFER, 10 A. 535. 

(2) S 23 — Unconscionable bargain — Gambling in litigation — Agreement opposed 

to public policy — Act IX oj 1872 ( Contract Act) y s. 23. — For the purpose 
of meeting the expenses of an appeal to the Privy Council from concurrent 
decrees of the Subordinate Judge and the High Court, the plaintiff-appel- 
lant executed a deed of sale of certain property worth over Rs. 50,000 in 
consideration of the vendees providing the necessary security and moneys. 
The plaintiff experienced considerable difficulty in procuring the means to 
appeal. The vendees were not professional money lenders, they did not put 
pressure on the plaintiff, but, on the contrary, he and his agent put pres- 
sure on them to agree to the terms of the deed. It appeared that, apart 
from the moneys borrowed by him from time to time, he was without even 
the means of subsistence ; that he fully understood the nature of the deed ; 
that his agents negotiated the transaction bona fide and, to the best of their 
powers, in his interest ; that there was no fraud or deception on the part of 
the vendees ; and that they performed all that they undertook as regards 
meeting the expenses of the appeal. Under the deed the plaintiffs were 
liable to furnish security to the extent of Rs. 4,000 and to advance 
Rs, 8,500 for other necessary expenses, and they did in fact furnish such se- 
curity, and advanced sums aggregating Rs. 7,542. The appeal was success- 
ful The appellant having failed to put the vendees in possession of the pro- 
perty conveyed by the deed, and recovered by him under the Privy Council’s 
decree, the vendees sued him for possession of the property and mesne 
profits, afterwards agreeing that the Court should, in lieu thereof, award 
them compensation in money equivalent thereto. 

Held that, although the case was very different from cases in which per- 
sons interfered for their own benefit in litigation not their own, or in which 
mukhtars, vakils or persons of that class or professional money-lenders, 
taking advantage of the borrower’s position, sued to enforce a contract ob- 
tained by them from him, and although the defeudaot was not entitled to 
sympathy, yet, judging by the disproportion between the liability incurred 
by the plaintiffs under the contract and the reward which they were to 
obtain in the event of the defendant’s success, it must be concluded either 
that they did not believe his claim to be well founded, and consequently 
entered, though unwillingly, into a gambling transaction, or, if they 
believed the claim to l>e well founded, that the reward contracted for was 
excessive and unconscionable ; and in either case the contract oould not 
be enforced in its terms. 

Held also that, if the doctrine of equity applicable to such cases were applied 
in favour of the borrower, il should also be applied in favour of the lender ; 
that as there was no reason to suspect the plaintiff’s motives, it would be 
inequitable to relieve the defendant from all liability ; that it was only fair 
that he should compensate the plaiutiffs for^the use of their security bonds 
from the date when they were deposited in the High Court to the earliest 
date after the judgment of the Privy Council vvheu the plaintiffs oould 
have obtained them back ; that simple interest at 12 per cent, per annum 
on the amounts of the bonds for that period would be reasonable com- 
pensation for such use ; that the defendant should also repay the amounts 
advanced by the plaintiffs for the expenses of the litigation with interest 
on eaoh advance at 20 per cent, from the date on which it was made to the 
date of the decree in the present case ; and that he should pay iuterest on 
the whole amount thus decreed at 6 per cent from the date of the decree 
till payment. LOKB lNDAR SlNQH v. Rui* SINGH, 11 A. 118 = 9 A-W.N. 
(1889) 72 

(3) 23 — Agreement opposed to public policy —Speculative transaction . — For the 

purpose of meeting the expense of a suit for possession *of immoveable 
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Contract Act (IX of 1872 ) — ( Continued ). 

property, the plaintiff, who was in straitened oiroiamstances, agreed with 
the defendant that the latter, in consideration of paying suoh expenses from 
the Court of first instance up to the High Court, should have half the pro- 
perty and half the mesne profits, with all his oosts, in the event of suc- 
cess. The suit was brought and was conducted by the plaintiff and the 
defendant jointly, and was decreed by the High Court on appeal, and the 
defendant obtained possession of half the property. The plaintiff sued to 
recover possession of the half, on the ground that the agreement was ille- 
gal and void. It appeared that the amount actually spent by the defend- 
ant in the former litigation was Rs. 368, and that, if that suit had 
failed, he would have lost about Rs. 600. It was found that the value of 
the half share of the property was about Rs. 1,000. 

Held that the agreement was unfair, unreasonable, extortionate and con- 
trary to public policy, within the meaning of s. 23 of the Contract Aot (IX 
of 1872), and that the plaintiff was entitled to recover possession of the 
land in suit on payment of compensation for the advanoes made by the 
defendant in the former litigation, with interest at 12 per cent, per annum. 
Husain Bakhsh v. rahmat Husain, il a. 128 = 8 A.W.N. (1888) 273 


(4) S. 23— 8ee ACT XXII OF 1881 (EXCISE), 10 A. 577. 

(6) s. 23 — See UNCONSCIONABLE BARGAIN, 11 A. 57. 
(6) S. 65 — See LIMITATION ACT (XV OF 1877), 11 A. 47. 


(7) Ss. 69, 70 — “Lawfully” — Mortgage— Decree enforcing hypothecation — Satis - 
faction of decree by person not subject to legal obligation thereunder — Suit 
for contribution brought by such person against judgment-debtors — Gratui- 
tous payment . — The widow of Da separated Hindu, hypothecated certain 
immoveable property which had belonged to her husband. The imme- 
diate reversioners to D’s estate were his nephew S and the three sons of 
his brother O. After the widow’s death, the mortgagee put his bond in 
suit, impleading as defendants S, two of S’s four sons and the three sons 
of O. Only the three last-mentioned persons resisted the suit ; and the 
mortgagee obtained a decree directing the sale of the mortgaged property 
in satisfaction of his claim. Prom the operation of this decree S was 
wholly exempted, and his sons were made liable only to pay their own 
costs. Before any sale in execution of the decree could take place, the 
sons of S paid the amount of the decree into Court, thus saving the property 
from sale. They subsequently sued the sons of O for contribution in 
respect of this payment. It was found that, at the time when the pay- 
ment was made, S was a member of a joint Hindu family with the 
defendants, and that his sons, the plaintiffs, had at that time, no interest 
in the property by transfer from him. 

Held that at the time of the payment, the plaintiffs could not properly be 
regarded as in the position of co-mortgagors with the defendants, so as to 
have an equitable lien upon the property they had saved from sale ; that 
it was not a case of a payment which the defendants were bound to make 
in which the plaintiffs were “ interested ” within the meaning of a. 69 of 
the Contract Act ; and that therefore the fiction of an implied request by 
the defendants to the plaintiff to make the payment could not be imported 
into the case, and the plaintiffs were not entitled to contribution. 

Held also that there was no such relationship between the parties as would 
create or justify the inference of any right in the plaintiffs to look to the 
defendants for compensation, so as to make s. 70 of the Contract Act ap- 
plicable ; and that if the plaintiffs, as mere volunteers, chose to pay the 
money not for the defendants but for themselves, they could not olaim the 

benefits of that section. 


The principle of the decision in Pancham Singh v. Ali Ahmad , has been 
recognized and provided for in the Transfer of Property Act. 

By the use of the word “ lawfully” in s.70 of the Contract Act, the Legisla- 
ture had in contemplation cases in which a person held suoh a relation to 
another as either directly to create or reasonably to justify the inference 
that by some act done for another person, the person doing the act was 
entitled to look for compensation to the person for whom it was done. 
CHEDI lIl V. BHAGWAN DAS, II A. 234 = 9 A.W.N. (1889) 67 


(8) S. 74, Exception— See ADMINISTRATION- BOND, 10 A. 29. 
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Contract Act (IX of 1872) — (Concluded). 

(9) Sa. 124. 125. ol. (2)— See LEASE, 10 A. 531. 

(10) Ss. 129, 131 — Sea LEASE, 10 A. 531. 

(11) Ss. 134, 137 — Principal and surety — Omission by creditor to sue principal 

debtor within period of limitation — Discharge of surety. — The omission of a 
creditor to sue his principal doctor within the period of limitation dis- 
charges the surety under s. 134 of the Contract Aot (TX of 1872), even 
though the non-suing within suoh period arose from the creditors 
forbearance. 

S. 137 of the Conor »ct Act does not limit the effect of a. 134. Its object 
is to explain and prevent misconception as the meaning of a. 135. It 
applies only to a forbearance during the time that the creditor can be 
said to be forbearing to exercise a right which is still in existence. RADHA 
v. KINEOCK, 11 A. 310=9 A.W.N. (1889) 94 

(12) Bs. 201, 218 — Principal and agent — Suit by principal against agent to recover 

money receiv id and not accounted for— Act XV of 1877 (Limitation Act) 
sch. ii, No. 89 — Termimtion of agency. — Where an agent for the sale of 
goods receives the price thereof, the agency does not terminate, with 
reference to ss* 201 and 218 ol the Contract Act (IX of 1872) until he has 
paid the price to the principal ; and a demand made by the principal for 
an account of the price is made “ during the continuance of the agency” 
within the meaning of sch i». arc. 89 of the Limitation Act (XV of 1877) ; 
and a suit by the principal to recover the price is therefore within time 
if brought within three years from the date of suoh demand* The agency 
does not terminate immediately on the s ilo of the goods. It does not 
terminate at the time when the plaintiS obtained knowledge of the defend- 
ant’s breach of dutv. BAUU RAM v. RAM DAYAL, 12 A. 541 = 10 
A.W.N. (L890) 99 

Contribution . 

(1) Joinder of parties— Joinder of causes of action — Charge— Act XV of 1877 

{Limitation Act), sch. ii, Nos. 99. 120, 132. -Where the owner of two 
villlages sold under a decree ootained upon a mortgage claims contribution 
proportionately against the owners of the othec properties included in the 
mortgage, and does not claim from them all collectively one lump sum as 
contribution, he may join all the contributors in one suit, and is not 
bound to bring separate suits for contribution against the separate 
owners. 

He may also bring a single suit in respect of the two sales, and is not bound 
to bring a separate suit in respect of each sale. 

The owners of the other villages included ia the mortgage are liable to con- 
tribution ; and the owner of the property sold is entitled to a charge on 
those other villages in respect of the several amounts to be contributed, 
and the suit for contribution is governed by limitation provided by 
art. 132 and not by that provided by art. 99 or art. 120 of sch. ii of the 
Limitation Aot (XV of 1877) and must be instituted within twelve years from 
the date of confirmation of the sale. IBN HUSAIN v. RAMDAI, 12 A. 
110 = 10 A.W.N. <1890)31 

(2) See CONTRACT ACT (IX OP 1872), 11 A. 234. 

Co-sharer. 

See Mahomedan Law (Pre-emption), 12 A. 426. 

Costs. 

(1) Pr«f»w»narj/ objection to appeal successful — Dismissal of appeal — Respondent's 

costs — Pr^yiatas notice uo£ given toappell mf — Practice in English bankruptcy 
appeals. — Where a preliminary objection was successfully taken to the 
bearing of an appeal, the High Court refused to follow the practice adopt- 
ed in bankruptcy appeals in England by depriving the respondent of 
costs on the dismissal of the appeal on the ground that the appellant had 
no previous notice of the preliminary objection. lMTIAZ BANOv. Lata- 
FAT-UN-NISSA, ll A, 328 — 9 A.W.N. (1889) 108 

(2) Practice: — An unsuccessful official liquidator, application to plaoe certain 

shareholders upon the list rtf contributories having been bona ride made 
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in the liquidation, the Court ordered that the coats of each site should be 
paid as a first charge out of the estate. In the matter ol THE WEST 
hopbtown Tea Company Ltd., 11 A. 349 

(3) See DAMAGES, 12 A. 166 

(4) See Transfer of Property Act, 1882, 10 A. 179. 


Page 


650 


Court-fee. 

(1) Suit to obtain a declaratory decree — Suit to set aside a summary order Conse- 

quential relief — Prayer to have property released from attachment — Act VII 
of 1870 {Court Fees Act), sch. ii, No. 17 (i) and (ii). — Held that the court- 
fee payable on the plaint and memorandum of appeal in a suit under 
s. 283 of the Civil Procedure Code praying (a) for a declaration of right to 
certain property, and (6) that the said property might be released from 
attachment in execution of a decree, was Rs. 10 in respect of each of the 
reliefs prayed. DIED All FATIMA v. NARAIN DAS, 11 A. 365 — 9 A.W.N. 
(1889) 131 

(2) See Civil. Procedure code, 1882, ii A. 91. 

(3) See Court-Fees Act (VII of 1870), ii A. 176. 

(4) See STAMP ACT (I OF 1879), 11 A. 16. 

Court m Fees Act {VII of 1870). 

(1) Ss. 4, 5, 6. 9, 10, 11. 12, 28, 30— See LIMITATION ACT, s. 4, 12 A. 129. 

(2) Ss. 6, 28, sch. i, Nos. 4. 5— Review of judgment— Limitation— Act XV o/ 1887 

{Limitation Act), s. 5, sch. ii. No. 172-Act VII of 1870 {Court Fees Act) 
ss 6, 28, sch, i, Nos. 4, 5 -Application insufficiently stamped — Sufficient 
cause for admitt m / application after period prescribed — Presentation of 
appliaction tn Munsarim instead cf Judge. — On the 26th January 1889, an 
application was presented to the Munsarim of the District Judge s Court 
for review of a judgment passed on the 19th December, 1888. The applica- 
tion was insufficiently stamped, and the Munsarim endorsed on it “stamp 
insufficient. ” On this a dispute ensued between the pleader for the ap- 
plicant and the Munsarim as to the sufficiency of the stamp. On the 25th 
April 1889, the deficiency pointed out by the Munsarim was made good. 
On the 26th May, the Judge admitted the application, on the applicant 
paying the court-fee payable on an application presented on or after ninety 
days from tlie date of the decree. 

Held that s. 6 and the first paragraph of s. 28 of the Court-fee Aot (VII of 
1870) were applicable; that there was no mistake or inadvertence within 
the meaning of the second paragraph of s. 28 ; that the Judge had no 
power under the circumstances to admit the application as one presented 
after ninety days from the date of the decree ; that there was no presenta- 
tion within ninety days of an application which could have been received ; 
that no sufficient cause had been shown, within the meaning of s. 5 of the 

* Limitation Act, for not making the application within ninety days ; and 

that the application was consequently barred by limitation and ought to 

have been rejected. 

Held also that the application should have been presented to the Judge, and 
not to the Munsarim. MUNRO v. THE CAWNPORE MUNICIPAL BOARD, 
12 A. 57=9 A. W.N. (1881), 197. 

(3) Sch. i, art. 5 — Fee on application to review appellate decree under cl. 10, Let- 

ters Patent. — Where, in such a case, the provisions of the second para- 
graph of s. .575 of the Code were erroneously applied, and the judgment 
of the junior Judge holding that the appeal should be dismissed as time- 
barred, prevailed, and the Court, on appeal under s. 10 of the Letters 
Patent, affirmed such judgment, — held that, under the circumstances, 
there was a mistake or error apparent on the face of the record, and that 
there was sufficient cause for granting a review of the Court’s decree, 

under s. 623 of the Code. 

For the purpose of ascertaining the court-foe to be paid under soh. l, art. 
5 of the Court-fees Act (VII of 1870) upon an application to review an 
appellate decree, the feo to be considered is the tee leviable on the memo- 
r indum of the appeal in which the decree sought to be reviewed was passed, 
aud not the fee whion was leviable on the plxint nor — where the decree 
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X - 

sought to be reviewed was passed, on appeal under s, 10 of the Letters 
Patent from an appellate judgmeut of a Division Bench — the fee which 
was leviable on the memorandum of the appeal before such Bench. 
HUSAINI BEQAM V. OOLTR. MUZAFPABNAGAR, 11 A. 176 — 9 A. W.N. 
(1689) 27=13 Ind. Jar. 316 

(4) Boh. i i, art. 6— See STAMP AOT (I OP 1879), 11 A. 16. 

Criminal Procedure Code (AT of 1882). 

(1) Ss. 4, 198, 200 Complaint” —Charge of defamation not made in complaint, 

but added in subsequent examination. — A oharge of defamation not con- 
tained in thecomplaint presented to the Magistrate, but added subsequently 
by the Magistrate upon statements made by the complainant in his exami- 
nation under s. 200 of the Grimiual Procedure Code, whether of his own 
accord or in consequence of suggestions from the Magistrate, is not a legal 
“complaint” made by an aggrieved person within the meaning of ss. 4 (a) 
and 192, so as to enable the Magistrate to take cognizance of the offence. 
queen-Empress v. dbokinandan, 10 a. 39 = 7 A.W.N. (1987) 264 ... 

(2) Ss. 33. 295 — Act XLV of 1860 ( Penal Code), ss. 380, 454 — House-breaking in 

order to the commission of theft — Theft— Separate convictions and senten- 
ces — practice — Revision — Crim Pro. Code, s. 438 — Reference by Magistrate 
of orders passed by Sessions Judge. — Under 6s 35 and 235 of the Crim. 
Pro. Code, a Magistrate may legally pass a separate sentence of two years’ 
rigorous imprisonment and fine under each of the ss. 379 or 380 and 454 
of the Penal Code for house-breaking in order to the commission of theft 
and theft ; the two offences forming part of the same transaction and being 
tried together, in such a case, where the prisouer had been three times 
previously convicted, — held that the better course would have been to 
commit him to the Court of Session under ss. 454-75 of the Code. 

But a Sessions Judge trying such a case under s. 379 or s. 380 and s. 454 
would under no circumstances be justified in passing a sentence of ten 
years’ imprisonment under the latter part of s. 454 and of four years’ 
imprisonment under s. 380. The latter portions of ss. 454 and 457 were 
framed to include the cases of house-trespassers and house-breakers who 
had not only intended te oommit but had actually committed theft. 
Queen-Empress v. Zor Singh, io a. 146 = 8 A. W. N. (1888) 5 

(8) S. 35 — " Distinct offences ” — Act XLV of 1860 ( Penal Code), ss. 75, 411 — 
Practice • — A person convioted under ss. 411 — 75 of the Penal Code is not 
convicted of “disfciuot offences,” within the meaning of s. 35 of the Crim. 
Pro. Code. 

Where an offence under s. 411 read with s. 75 of the Penal Code appears to 
be deserving of a greater pnnishment than the Magistrate trying it can 
award, the best course for him to adopt it to commit the accused for trial 
to the Court of Session. QUEEN-EMPRESS v. KHALAK, 11 A. 393 = 9 A. 
W.N. (1889) 162. 

(4) Ss. 35, 235 — See SEPARATE SENTENCES, 10 A. 58. 

(6) Ss. 144, 518 — Duration of Magistrate's order — Act XLV of 1860 (Penal Code), 
s. 188. — In 1876 a Magistrate passed an order under s. 518 of Act X of 2872 
(Criminal Procedure Code), directing the Saraogis of Etah to take one of 
their annual religious processions along a particular route and at a parti- 
cular hour. In 1886, in which year there was no fresh promulgation of 
the order, the Saraogis took their procession along another route and at a 
different hour, and for so doing some of them were convicted and sentenc- 
ed under s. 188 of the Penal Code, 

Held that the conviction was wrong, the order of 1876 having a temporary 
operation only. QUEBN-RMPRESS v. SHKODIN, 10 A. 115 = 8 A.W.N 
(1888) 25 

(6) Ss. 192, 349, 350— Practice — Criminni trial — Transfer of case by Subordinate 
Magistrate U> District Magistrate — District Magistrate , deciding on evidence 
taken by subordtuofe. — S. 360 of the Criminal Procedure Code was intend- 
ed to provide for a orbs where an inquiry or trial has been commenced 
before one inoumbent of a particular magisterial post, and that officer 
oeases to have jurisdiction in that post, aud is suooeeded bv another 
offioer. 
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• 

A subordinate Magistrate, having taken all the evidence for the prosecution 
and for the defence, sent the case to the Magistrate of the District, not 
on the grounds mentioned iu s. 349 of the Criminal Procedure Code, 
and the District Magistrate, observing that none of the accused asked to 
have the witnesses reheard, gave judgment upon the evidence taken by 
the subordinate Magistrate. The Sessions Judge refused to interfere in 
revision with the District Magistrate’s proceedings, on the ground that 
they were covered by s. 350 of the Code. 

Held that this view was erroneous, that neither under s. 192 nor under 
s. 349 was there any transfer to the District Magistrate by his subordinate, 
that s. 350 was inapplicable, and that the order passed by the District 
Magistrate must be quashed. QUEEN-EMPRESS v. RADHE, 12 A. 66 
= 10 A.W.N. (1890), 7. ... 792 

(7) S. 195— Bee LIMITATION ACT (XV OP 1877), 10 A. 350. 

(8) S. 195 — Sanction for prosecution for giving false evidence in a suit under Act 

XII of 1881 tried by an Assistant Collector of the second cfass — Sanction 
granted by Collector — Jurisdiction of Sessions Judge to entertain applica- 
tion to revoke sanction . — A suit for arrears of rent under s. 93, cl. (a) Act 
XII of 1881, was heard by a Tahsildar having the powers of and acting as 
an Assistant Collector. Application was made to him for an order sanc- 
tioning the prosecution of a witness for having given false evidence in the 
course of the trial of the suit. The Tahsildar referred the matter to the 
Magistrate of the district who was the Collector, and that officer made an 
order sanctioning the prosecution. From this order the witness applied 
to the Court of the District Judge to revoke the sanction. That Court 
being of opinion that the Court of the Collector was not subordinate to it 
in the matter within the meaning of s. 195 of the Code of Criminal Pro- 
cedure, 1882, declined to interfere. The witness then applied to the Com- 
missioner of the Division, and that officer holding that ho had no juris- 
diction in the matter also declined to interfere. On application by the 
witness to the High Court for revision of the order of the Court of the 
District Judge. 

Held , that the Court of a Collector when granting sanction for prosecution 
under s. 195 of the Code of Criminal Procedure, 1882, in respect of false 
evidence given in the course of the trial of a rent case from the final deci- 
sion in which there was no appeal to the Court of the Judge of the District, 
was still to be deemed subordinate to it, within the meaning of that sec- 
tion, and the Court of the District Judge may be taken to be the Court to 
which appeals from the decisions of the Collector ordinarily lie. HARI 
PRASAD V. DEBI Dial, 10 A. 582 = 8 A.W.N. (1888) 234 ... 391 

(9) Ss. 226, 227 — Power of Sessions Judge to withdraw a charge framed by him. 

— The word “alter” in s. 227 of the Criminal Procedure Code includes 
withdrawal by a Sessions Judge of a charge added by him to the charge 
on which the commitment has been made. DWARKA LAL v. MAHADEO 
RAI, 12 A. 551 = 10 A.W.N. (1890) 178 

(10) S. 260 —Summary trial — Complaint including charge not summarily triable 

— Summary jurisdiction not necessarily ousted thereby. — The mere 
circumstance of a complaint charging an accused person with offences not 
summarily triable along with other offences so triable would not necess- 
arily oust the summary jurisdiction of a Magistrate under s. 260 of the 
Criminal Procedure Code. Whether a complaint affords sufficient ground 
for a summary trial, or requires a trial according to the ordinary procedure, 
must be left in a great measure to tho discretion of the Magistrate, exer- 
cised with due care according to judicial methods with reference to'the 
circumstances of each case. QUEEN-EMPRESS v. JAGJIWAN, 10 A. 55 
= 7 A.W.N. (1887)280 ... 38 

(11) S. 260— Sec ACT XIII OP 1859 (WORKMEN’S BREACH OP CONTRACT), 11 

A. 262. 

(12) Ss. 289, 537 — “ No evidence" — Acquittal of accused without taking opinions 

of assessors. — The words “ there is no evidence” in s. 289 of the Code 
of Criminal Procedure, 1882, cannot be extended to mean no satis- 
jactory % trustworthy or conclusive evidence ; but the third paragraph of 
the section means that if at a certain stage of a Sessions trial the Court 
is satisfied that there is not on the record, any evidence which, even if it 
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were perfectly true, would amount to legal proof of the offence charged, 
then the Court has power, without consulting the assessors, to record a 
finding of not guilty. 

But where a Court so acts only because it considers the evidence for the 
prosecution unsatisfactory, untrustworthy, or inconclusive, it aots with- 
out jurisdiction, and its order discharging the accused is illegal. Even if 
not illegal for want of jurisdiction, such action is a serious irregularity, 
which may or perhaps must have caused a efailura of justice within the 
meaning of s. 537 of the Coda of Criminal Procedure. QUEEN-EMPBESS 
v. MUNTNA LAL, 10 A. 414 = 8 A.W.N. (1839) 129=13Ind. Jar. 76 

(13) Ss. 337, 339— Sae ACCOMPLICE, 11 A. 79. 

(14) S. 395 — Imprisonment in lieu of whipping — Court not authorized to inflict 

fine in lieu of whipping . — A Court has no power under s. 395 of the Cri- 
minal Procedure Code to revise it9 sentenc3 of whipping by inflicting a 
fine. In oases where the sentence of whipping cannot be carried out, all 
that the Court can do is either to remit the whipping altogether, or to 
sentence the offender, in lieu of such whipping or of so much of the sen- 
tence of whipping as was not carried out, to imprisonment, <fco. 

The word “ imprisonment ” in s. 395 of the Criminal Procedure Cede means 
a substantive sentence of imprisonment, and not imprisonment for default 
in payment of afine. QUEEN-EMPKESS v. Sheodin, 11 A. 308 = 9 A.W. 
N. (1889), 93 

(15) S. 437 — Practice — Revision — Order of Sessions Judge rejecting application 

under s. 437 — Subsequent order of District Magistrate granting similar 
application . — Where a Sessions Judge has passed orders under s. 437 of the 
Crim.Pro. Code, a DistricfcMagistrate acting under the same section should 
not pass orders of a contrary kind, but if he thinks that the Judge’s orders 
wore wrong, he should submit them to the High Court through the medium 
of the Public Prosecutor. 

Where a Sessions Judge had, under s. 437 of the Crim. Pro. Code, refused to 
order further inquiry into the case of an accused person who had been 
discharged, the High Court set aside a subsequent order of the Magistrate 
of the district passed under the same section and ordering further inquiry 
into the same case. QUEEN-EMPRESS v. PlRTHI, 12 A. 434 = 10 A.W N 
(1390), 99. 

(16) Ss. 480. 537 — Practice — Contempt of Court — Act XLV of I860 ( Penal Code), 

s. 228. — The procedure laid down in s. 480 of the Criminal Procedure Code 
should be strictly followed. The provisions of the section should be appli- 
ed then and there, at any rate before its rasing, by the Court in whose 
view or presence a contempt has been committed which it considers should 
be dealt with under s. 480. 

Where a Magistrate in whose presence contempt was committed, tookoogni- 
zanoe of the offence immediately, but, in order to give the accused an 
opportunity of showing cause, postponed his final order for some days, — 
held that such action, though it might be irregular, was not illegal, and, 
as the accused had not been in any way prejudiced, was covered bv 
s. 537 of tho Criminal Procedure Code. 

Held also that, under the circumstances, it was doubtful whether there 
was any necessity for the Magistrate to postpone the final order until the 
should accused had had an opportunity of showing cause against it, and 
that he have directed tho detention of the accused, and dealt with the 
matter at once or before his rising. QUEKN-ESiPRKSS v. PalaMB vr 
BAKHSH, 11 A. 361=9 A.W.N. (1SS9) 123 = 13 Ind. Jur. 477 

(17) S. 488 — Husbatid and wife— Maintenance of wife — “ Cruelty ” — The word 

cruelty in s. 488 of the Criminal Procedure Code is not necessarily limited 
to personal violence. RUKMIN (Prfifioarr) v. Pear e Lal 11 a 480 — 9 a 
W.N. (18S9) 162 ** 

(18) S. 509— Deposition o/ medioaf loifnass taken by Magistrate tendered at ses- 

sions trial — Magistrate's record not showing, and evidence not adduced to 

show, that deposition was taken and attested in accused's presence Act T 

of 1872 (Evidence Act), s. 80.— .\.lthoa*h all depositions of witnesses in 
criminal oases should be taken and attested in the presence of the ac- 
cused. and a few apt words should be used on the face of the deposition to 
make it apparent that this has boon done, there is no provision of the 
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law which makes the attestation of the deposition by the Court in the 

presence of the accused obligatory. .. f 

S. 80 of the Evidence Act therefore does not warrant the presumption that 
the deposition of a medical witness taken by a committing Magistrate has 
been taken and attested in tbe accused’.s presence, so as to make such 
deposition admissible in evidence at the trial before the Court of Session 
under s. 509 of the Criminal Procedure Code. QUEEN-EMPRESS v. POHP 
SINGH, 10 A. 174 = 8 A.W.N. (1888) 11 

Criminal Trial. 

See DAMAGES, 12 A. 16G. 

Cross- Appeals. 

See Civil Procedure Code, 1882, s. 13, 12 a. 578. 

Cross-Decrees. 

See Civil Procedure Code, 1882, 10 A. 188. 

C rueity. 

See Criminal procedure Code, 1882, ll A. 480. 

Custom. 

(1) See EASEMENT, 10 A. 358. 

(2) See HINDU DAW (IMPARTIBLE ESTATES), 10 A. 272. 

(3) See Pre-emption, 10 A. 5S5. 

Damage. 

(1) Special, See DEFAMATION, 10 A. 425. 

(2) — , See PUBLIC THOROUGHFARE, 10 A. 498. 

(3) — , See PUBLIC WAY, 10 A. 553. 

Damages. b f damages— Costs incurred in prosecuting case in 

(1, Suxt to recove, cost ' a suit w ill no t lio to recover as damages the 

expenses^ incurred by the plaintiff m prosecutiog the defendant ^. a 
criminal Court. FAZAL IMAM v. b AZUL RASUL, 12 A. 166-10 A.W.IN. 

(1890), 19 

(2) See HYPOTHECATION, 10 A. 133. 

(3) See SMALL CAUSE COURT SUIT, 10 A. 49. 

De *Transferof-See TRANSFER OF PROPERTY ACT, 1882, 10 A. 20. 
DeCl S™S°Ec3lC RELIEF ACT, 1877, s. 42, 12 A. 587 (P.C.). 

DeC sfee^Hl ND U LAW (WIDOW), 11 A. 253. 

^[lf Amendment of— See CIVIL PROCEDURE CODE, 1882, 11 A. 267. 

(2) Amendment of— See PRACTICE AND PROCEDURE, 11 A. 314. 

(3) Appeal— See CIVIL PROCEDURE CODE, 1882, 11 A. 91. 

(4) See ACT XII OF 1881 (N.W.P. RENT), 10 A. 347. 

(5) See TRANSFER OF PROPERTY ACT, s. 87, 12 A. 61. 

Defamation. mute of action— Verbal abuse— Special damage— Witness — - 

(D witness by one S. in a suit instituted 

hvhm against defendant. After plaintiffs evidence bad been concluded, 
S whtah J. tba^bero was tha" was 

the defendant 'vasexam D i a infi£f and on the Court inquiring to know 
wCiwastbo cause cf enmity, defendant used words conveying the mean- 
ing under the^roumstanees. the statement eom- 

^pfained^Mvas made by defendant while deposing in tbe wl tuess-box, an 

therefore absolutely ^^thT/the Question whether or not the statement 
Per Mahmood, J , , (co» ^ defendant in course of his deposition, or after 

complained of was ma y longer in the witness-box, has not 

Lrt 3 ried n : S and the else for trial on the merits was 

right. 
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Defamation — ( Concluded ). 

Further, that the English law of slander as forming part of the law of defa- 
mation, and, as such, drawing somewhat arbitrary distinctions between 
words .actionable per se and words requiring proof of special or actual 
damage, is not applicable to this country, either by reason of any statu- 
tory provision or by any uniform course of decision sufficient to esta- 
blish such distinctions as part of the common law of British India, 

That whilst the English law of defamation recognises no distinction between 
defamation as such and personal insult in civil liability, the Jaw of 
British India recognises personal insult conveyed by abusive language as 
actionable per se without proof of special or actual damage. 

That suoh abusive and insulting language, unless excused or protected by 
any other rule of law, is in itself a substantive cause of action and a 
civil injury, apart from defamation, and that malice is an element of 
liability for abusive and insulting language, and that such malice will 
be presumed or inferred unless the contrary is shown. 

That when the defendant is not absolutely privileged and protected by 
reason of the office or occasion on which be employed such language, he 
renders himself subject to a civil liability for damage, irrespective of any 
plea of justification based upon proving the truth of the statements con- 
tained in the abusive and insulting language complained of. 

That the rule of English law as to the privilege or protection of a witness in 
regard to defamatory statements made in the witness-box is based upon a 
public policy which is equally applicable to insulting .and abusive langu- 
age used by such witness ; and suoh statements when made in the witness- 
box are privileged and protected, even though made maliciously and 
falsely, so long as they are relevant to the inquiry in the broadest sense 

of the phrase. . „ 

That even where suoh statements have no reference to the inquiry, the 
defendant may prove the absence of malice and that they were made in 
good faith for the public good. DAWAN SlNGH v. MAHIP SlNGH, 10 A. 
425 = 8 A.W.N. (1888) 157 

(2) Suit by father in his own right for defamation of daughter — Suit not main- 

tainable. — A suit for defamation of his daughter cannot be maintained 
by a Hindu father suing in his own right and not as general attorney or 
on behalf of the daughter. A suit for defamation can only be brought by 
the person actually defamed, if the person is sui juris , and if not sui 
juris, then under the provisions of the Civ. Pro. Code, by his guard- 
ian or next friend. DAYA v. PARAII Sukh, 11 A. 104 = 8 A.W N. (1888) 

287 

(3) Charge of, not made in complaint but added in subsequent examination. 

See CRIM. PRO. CODE, 1882, 10 A, 39. 

Discharge of accused person. 

See CRIM. PRO. CODE, 1882, s. 437, 12 A. 434. 

Discretion. 

(1) See INJUNCTION, 12 A. 436, (P.B.) 

(2) See MINOR AND GUARDIAN, 12 A. 213. 

Dissolution of Marriage. 

Suit for — Decree made by District Judge — Conrirtnafion by High Court — .4ppJi- 
cation by petitioner and respondent that decree should not be made absolute 
— Act IV of 1869 {The Indian Divorce Act), ss- 16, 17. — In a suit for divorce 
by the husband as petitioner against his wife and another person as co- 
respondent, the court of the Judicial Commissioner of Oudh, where the 
suit was instituted, passed a decree nisi, and the record of the case was 
forwarded to the High Court for confirmation under s. 17 of the Indian 
Divorce Act. The petitioner and the respondent, his wife, also forwarded 
to the High Court, through the Registrar of the Court of the Judicial Com- 
missioner a petition in whioh they expressed their intention of living 
together as man and wife and asked tbe Court not to make the decree 
absolute. On the 2nd June, the case came before the Court, when an 
order was passed that it .should stand over for a fortnight to enable the 
petitioners to appear in person or by pleader. At the adjourned hearing 
both the petitioner and the respondent were represented by one vakil, and 
he prayed the Court not to make the decree nist absolute. 
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dissolution of Marriage — ( Concluded ). 

Held, by Edge, C.J., and Brodburst, J., that the Court should accede to 
the prayer of the petition and not make absolute the decree passed by the 
Judicial Commissioner of Oudh. 

Further, that a suit for a divorce is to be dealt with like all other cases bet- 
ween private litigants, and therefore the High Court should not make a 
nisi absolute without a motion being made to it to that effect. 

Held , by Mahmood, J., that proceedings in a Divorce Court are quasi- 
criminal, and that they are governed by rules in many respects vastly 
different from those which govern ordinary civil litigation, especially in 
the matter of compromise or mutual agreement between the parties. 

Held, further, that as in the Indian Divorce Act no express power is given 
to the parties to the suit to prevent a decree nisi passed in it by the 
District Judge from being made absolute, the principles of the practice of 
the English Divorce Act in such a matter might well be followed and an 
order be made at the desire of both parties staying the proceedings in the 
cause and not setting aside the decree nisi which cannot be done. CUDLEY 
v. CULLEY, 10 A. 559 = 8 A.W.N. (1888), 249 


Distrainer. 

See ACT XII OF 1881 (N.W.P. Rent), 10 A. 347. 

District Magistrate . 

See CRIM. PRO. CODE, 1882, s. 437, 12 A. 434. 

Documents , Construction of. 

Sale, with right reserved of repurchase within a period, distinguished from mortgage 
. — Construction of documents of sale and of agreement for resale . — A docu- 
ment purporting to be one of sale, though it is accompanied by a contract 
reserving to the vendor a right to repurchase the property sold, on repay- 
ing the purchase-money within a certain time, is not on that account to 
be construed as if it were a mortgage. BHAGWAN SAHAI v. BHAGWAN 
j)XN, 12 A. 397 (P.C.) = 17 I A. 98 = 5 Sar P.C.J. 557 ••• 

Easement. 

(1) Privacy , right of — Custom. — A customary i right of privacy, under certain 
' conditions, exists in India and in the North Western Provinces, and is not 

* unreasonable, but merely an application of the maxims sic utero tuo ut 

alienum non Iccdas and aedificare in tuo proprio solo non licet quod alteri 

noccat . 

A substantial interference with such a right, where it exists, if without the 
consent or acquiescence of the owner of the dominant tenement, affords 
such owner a good cause of action. 

Each case in which such a right is in dispute, must be deoided upon its 
own facts, the primary question in all cases being, whether, the privacy 
in fact, and substantially exists, and has been and in fact enjoyed. If 
this is answered in the negative, no further question arises. If in the 
affirmative, the next question is, whether, the privaoy has been substanti- 
ally interfered with by acts done by the defendant, without the consent or 
acquiescence of the person seeking relief against such acts. 

In the case of a building for parda purposes, newly erected without the ac- 
ouiescence of the owner ot an adjacent building site, a custom preventing 
such owner from so building as to interfere with the privacy of the first 
new building would be unreasonable and consequently bad in law. But 
if such adjacent owner, without protest or notice, allowed his neighbour 
to erect and consequently to incur expenses in connection with a building 
for the use of paraanashin women, a custom preventing him from mter- 
ferine with the privacy of such new building would not, in India.be 
unreasonable. The Indian case-law relating to the right of privacy review- 
ed. G OKA D PRASAD v. RADHO, 10 A. 358 = 8 A.W.N. (1888) 135 

foi Customary — Privacy. — Case where it was found that the plaintiff was by 
2 C ' local custom entitled to an easement of privacy and m which the Court 
Granted a mandatory order compelling the defendant to permanently close 
the door or window complained of. LACHMAN PRASAD v. JAMNA 
PRASAD, 10 A. 162 = 7 A.W.N. (1887), 295 
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Ejectment. 

See Evidence act, b. 110, 12 A. 46 

Estoppel . 

(1) See Civil Procedure^Code, 1882, n A. 228. 

(2) See Mortgage (Usufructuary), ii A. 386. 

Evidence. 

(1) See ACT X OF 1873 (OATHS), 11 A. 183. 

(2) See EVIDENCE act (I OF 1872), 10 A. 421 ; 11 A. 183 ; 12 A. 1. 

(3) See Mahomedan Law (Inheritance), 12 a. 290. 

(4) See Pre-emption, 10 A. 585. 

Evidence Act (I of 1872). 

(1) Ss. 8, 9, 13, 40, 43 — Admissibility in evidence of judgments not inter partes — 
Judgment in criminal case . — P brought a suit against K, a Hindu widow, 
to establish his right of inheritance in certain villages which had belonged 
to K's husband, and to have it declared that her husband died childless, 
and that AT had falsely put forward a child of unknown parentage as her 
husband ’s son. K was the only defendant, and she maintained that the 
child in question was her son by her deceased husband. The suit was 
dismissed on the merits by the Court of first instance, and by the High 
Court on appeal. After ICs death P brought a suit against Z), whom the 
Collector as Manager of the Court of Wards had accepted as the minor 
son of K, against the Collector as such Manager, for possession of the same 
villages upon the same grounds as those put forward in the former suit. 

Held, by the Full Bench that the judgment of the Court of first instance 
and the High Court in the former suit did not operate as res judicata in 
the present suit, but (BRODHURST, J., dissenting on this point) that 
they were admissible in evidence in the present suit. 

Per Edge, C.J. , and Tyrrell , J . — The judgments were admissible under 
s. 8 or s. 9 of the Evidence Act (I of 1872), nor was either of them a “ tran- 
saction ” or a “ fact ” within the meaning of s. 13. But the record, and not 
the judgments alone, in the former suit was, admissible under s. 13 (b), 
independently of s. 43, as evidence of a particular instance in which the 
alleged right of the plaintiff to the property now in suit was at that time 
claimed and disputed, the word “ right ” in both clauses (a) and (6) of s. 13 
including a right of ownership, and not being confined, as held by the 
majority in Gujju Ball v. Fatteh Lall to incorporeal rights. But the 
reasons given in the judgments in the former suit for the decree could not 
be considered in the present suit. 

Pet 4 Straight, ^.—““Under s. 43 of the Evidence Act, the’ question was 
whether the existence of the former judgments was a fact in issue or rele- 
vant under some other provision of the Act. Here the question was not 
as to the existence of the former judgments and decrees as a fact in issue 
or relevant fact ; but though s. 43 declared judgments, orders and decrees 
ocher than those mentioned in ss. 40, 41 and 42 irrelevant qua judgments 
orders and decrees, it did not make them absolutely inadmissible when 
they were the best evidence of something that might be proved aliunde. 
The former judgments and decrees were not themselves a “ transaction” or 
“ instances” within the meaning of s. 13 ; but the suit in which they were 
made was a transaction or an instance in which the defendant’s right as 
the living son of K's husband to obtain proprietary possession of bis 
father’s estate was claimed aud recognised, and to establish that such a 
transaction or instance took place, they were the best evidence. 

Per Brodhurst , J.— That for the reasons given bv Garth, C.J., and Jackson 
and Pontifex, JJ., in Gujju Lall v. Fatteh Lall, the judgments in the 
former suit were not admissible in evidence. 

Per Mdhmood, J. That for the reasons given in the dissentient judgment of 
Mitter, J., in Gujjtt Lall v. Fateh Lall the former judgment of the High 
Court was admissible in evideuce. ^ 

It having been alleged that the defendant was in reality one B. the defence 
attempted to use as evidence a judgment in a criminal case in which the 
defendant was prosecuted as Ii for causing simple hurt, and in which the 
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Court had found that R had died sometime before the date of the alleged 
offence, and expressed an opinion that the present plaintiff (who was not 
the prosecutor) had got up the case. 

Held by Edge , C.J. , and Brodhurst and Tyrrell , JJ. t that the judgment of 
the criminal Court was not admissible in evidence. 

Held by Straight , «/., with doubt, and on the principle that in cases of 
doubt a Judge should decide in favour of admissibility rather than of non- 
admissibility, that the judgment was a fact which went to establish the 
identity of the defendant with the person he alleged himself to be, or at 
any rate to show that he was not the person the plaintiff said he was, 
and that it was therefore admissible under s. 9 of the Evidence Act. 

Held by Mahmood , J., that the judgment was admissible under s. 8 and, if 
not, under other sections of the Evidence Act. COLTR. OF GORAKHPUR 
v. Palakdhari Singh, 12 a. l (F.B ) 

( 2 ) Ss. 74, 88— Presumptions in respect of record of foreign Court — Confession 
made before , and attested by , a judicial officer in a Native State , how far 
admissible as evidence in the Courts of British India. — Certain persons 
charged with a dakaiti committed at Chawripura, a village on the 
borders of Gwalior, having gone over into Gwalior territory, were arrested 
and brought before the Magistrate of Bhind in Gwalior. That officer 
recorded their statement, attesting each statement in the following 
words: — 

“ I believe that this confession was made without threat or coercion, and it 
was made in my presence and to my hearing. The person making it, 
having heard it read out to him, stated it as correct. It contains a full 
and true account of the statement made by him.” 

Each statement also bore the mark (by way of signature) of the person by 
whom it purported to have been made. 

Subsequently these persons were handed over to the British authorities and 
were tried by the Court of Session, who rejected the confessions above 
referred to as inadmissible in evidence. The accused having appealed to 
the High Court, it was held that each of the confessions recorded in the 
manner above described was admissible iu evidence, certainly under s. 80 
of the Evidence Act, and probably under s. 74 of that Act, as against 
the person by whom it was made. QUEEN-EMPRESS v. SUNDER SINGH, 
12 A. 595 = 10 A.W.N. (1890) 199 

(3) S. 80, See CRIMINAL PROCEDURE CODE, 1882, 10 A. 174. 

(4) S. 92 — Evidence — Exclusion of evidence of oral agreement — “ Between the 

parties .” — Thewords in s. 92 of the Evidence Act (I of 1872) “between the 
parties to any such instrument” refer to the persons who on the one side 
and the other came together to make the contract or disposition of pro- 
perty, and would not apply to questions raised between the parties on the 
one side only of a deed, regarding their relations to each other under the 
contract. The words do not preclude one of two persons in whose favour 
a deed of sale purported to be executed, from proving by oral evidence in a 
suit by the one against the other, that the defendant was not a real but 
a nominal party only to the purchase, and that the plaintiff was solely 
entitled to the property to which it related, 

M. conveyed certain houses and premises to plaintiff and defendant jointly 
by a sale-deed. Plaintiff sued defendant for ejectment from the premises, 
alleging that he alone was the real purchaser, and that defendant was 
only nominally associated with him in the deed. Held , that s. 92 of the 
Evidence Act will not preclude plaintiS from showing by oral evidenoe 
that he alone was the real purohaser, notwithstanding that the defendant 
was described in the sale-deed as one of the two purchasers, MULCHAND 
v. MAD HO RaM, 10 A. 421=8 A.W N. (1888), 127 

(5) S. 106— See BURDEN OF PROOF, 12 A. 301. 

(6) S 110 —Evidence —Burden of proof as to ownership —Possession— Suit for 

’ ejectment. — It is usually for the plaintiff who seeks ejeotment to prove his 
title. But where he proves himself to have peaceably enjoyed possession 
for a considerable time, the pereon who has recently dispossessed him has 
to meet the presumption of law that the plaintiff’s possession indicates 

bis ownership. 
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Evidence Act (/ of 1872)— (Concluded). 

In a suit for possession of immoveable property and other reliefs, it was pro- 
ved that the plaintiff and his predecessors in title had been in undisturbed 
possession, for thirty or forty years previous to his dispossession by the 
defendant. The defendant alleged, but failed to prove, that the plaintiff 
had paid him rent as tenant-at-will of the premises. The lower appellate 
Court, upon the finding that the plaintiff's possession was that of a 
licensee, modified the first Court's decree, whioh had allowed the claim in 
full. 

Held, with reference to s. 110 of the Evidence Act, that although in the 
first instance the burden of proving his title was on the plaintiff, it was 
shifted by his proving long undisturbed possession ; that the defendant’s 
failure to prove the alleged payment of rent went far to prove that the 
plaintiff’s possession was adverse; and that the Court bslow, in acting 
upon tho theory that such possession was that of a licensee, had wrongly 
set up for the defendaut a defence which he had not sot up for himself. 
LACHBO v. HAR SAHAI, 12 A. 46 = 8 A.W.N. (1888), 43 

(7) 8. 110— See MORTGAGE (USUFRUCT GARY), 11 A. 438. 

(8) S. Ill — See BURDEN OF PROOF, 12 A. 523. 

(C) S. 115— See MORTGAGE (USUFRUCTUARY), 11 A. 386. 

(10) S- 118 — Judicial oath or affirmation — Act X of 1873 (Oaffcs Act), ss. 6, 13 — 

Omtsstmt to take evidence on oath or affirmation. The competency of a 
person to testify as a witness is a condition precedent to the administration 
to him of an oath or affirmation, and is a question distinct from that of 
his credibility when he has been sworn or has affirmed. In determining 
the question of competency, the Court, under s. 118 of the Evidence Act, 
has not to enter into inquiries as to tbe witness’s religious belief, or as to 
his knowledge of the consequences of falsehood in this world or the next. 
It has to ascertain, in the best way it can, whether, from the extent of 
his intellectual capacity and understanding, he is able to give a rational 
account of what be has seen or heard or done on a particular occasion. If 
a person of tender years or of very advanced age can satisfy these require- 
ments, his compotenoy as a witness is established. QUEEN-EMPRESS v. 
LAG SAHAI, 11 A. 183 = 9 A.W.N. (18S9) 65 

(11) S. 118— See ACT X OF 1873 (OATHS), 10 A. 207. 

Execution of Decree . 

(1) Decree for enforcement of hypothecation— Decree limiting judgment-debtor' s 

liability to the hypothecated property. — A decree upon a hypothecation bond 
which only provides for its enforcement against the hypothecated property 
cannot be exeouted against the person or other property of the judgment- 
debtor, though an order for costs contained therein may be so executed. 
PRAN KUAR v. DURGA PRASAD, 10 A. 127=8 A.W.N. (1S88) 21 

(2) Decree for enforcement of hypothecation — Objection by judgment-debtor that 

property ordered to be sold is not legally transferable under N. W.P. Rent 
Act. s 9 — Such objection not enter tainable t» execution . — In execution of 
a dooree for enforcement of hypothecation by sale of specifio property, an 
objection by the judgment-debtor that the property is not transferable 
with reference to s. 9 of the N.W.P. Rent Act, cannot be entertained. 
MADHO LAG v. KATWARI, 10 A. 130=8 A.W.N. (1888) 41 

(3) Decree payable by instalments — Default — TFuiper — limitation . — A decree 

was made for paymeat of the decretal amount by monthly instalments 
running over a period of twelve years : and it was provided that on 
default the decree-holder might exeoute tbe decree as a whole for the 
balance thoo due. In 1333 a default wasmtde, and in 1884 the decree- 
holder filed an application for execution in respect thereof, but did not 
proceed with it, and oontinuei to receive the monthly instalments. In 
18S7. he made another application for execution, in whioh he relied on 
tbe same default: 

Held that the default if it was one had been waived by the decree-holder, 
and that such waiver was a good defence to the present application. 
BUDHU Lag V. RE K KHAR DAS, 11 A. 482=9 A.W.N. (1839) 186 

(4) Decree payable by instalment — Limitation — Waiver by decree- holder— Pay- 

ment out of Court — -del XF of 1877 (LtmifatioM -let), eck. it. No. 179 (6)— . 
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Civil Procedure Code , s. 258. — An application for execution of a decree 
payable by instalments was resisted by the judgment-debtor as barred by 
limitation on the ground that nothing had been paid under the decree, and 
that the application was made more than three years after the first instal- 
ment fell due. The decree-holder pleaded that he had waived the default 
in payment of the first instalment by accepting such payment shortly after- 
wards and that the application was in time, having been made within 
three years from the date when the second instalment was due. 

Held that the decree-holder could not raise this plea, as the payment in 
question had not been certified to the Court executing the decree, and 
therefore could not, under s. 228 of the Civil Procedure Code, be recogniz- 
ed. MlTHU L4D v. KHAIRATI LAIi, 12 A. 569 = 10 A.W.N. (1890), 79. 1108 

(5) Property liable to attachment and sale — Grant to Hindu widow for mainten- 

ance for life — Reversionary right of grantor — Act VIII of 1859, s. 205 — 

Civil Procedure Code ( Act XIV of 1882), s. 266 ( k ) — “ Expectancy . ” — One 
N , the sole owner of a certain village, had a son J. J had two wives. By 
his first wife he had a son U. J . s second wife was G. by whom he had a 
son whose widow is K ., the defendant in the suit. J. died leaving U, his 
son, G. his widow, and K, his son’s widow, and on his death U inherited 
the village. Prior to the year 1874 U had made a gift to G. of 105 bighas 
situate in the village. In 1874 the rights and interests of U in the village 
were sold by auction and purchased by T., the ancestor of the plaintiffs. 

G by a deed of gift conveyed the 105 bighas to K and ultimately died on 
26th January, 1883. Plaintiffs then sued to set aside the gift and for pos- 
session of the land. The learned Judge found that the land was given to 
G. in lieu of her maintenance which she was to hold rent free for her life 
and that she had been in possession thereof for twenty years. Further 
that U. had the right to resume the land and assess it to rent on the death 
of G. and that all the rights and interests of U in the land were attached 
and sold in 1874. On second appeal it was contended that the interest of 
U in the land at the time of the sale of the village by auction was in the 
nature of a mere expectanoy and therefore could not be sold and was not 
sold. Held, that U gave to G. the usufruct of the land for her life in lieu 
of her maintenance. That after the gift the interest of U, in the land was 
of the same character and carried with it the same consequences, as the 
reversion whioh the lessor would have for land leased for life or years and 
analogous to the right which a mortgagor who had granted a usufructuary 
mortgage would have. That U. had a vested right in the land which was 
capable of being sold, and that right passed to the auction purchaser at 
the sale of 1874. KACHWAIN v. SARUP CHAND, 10 A. 462 = 8 A.W.N. 

(1898) 200 ... 310 

(6) Deceased judgment- debtor — Execution against a person not the legal repre- 

sentative . — The defendants, along with one N and C, had brought a suit 
against one A in the Civil Court at Peshawar in the Punjab and obtained 
a decree on the 23rd July, 1378, for Rs. 30, 545-12-0. In 1881, applica- 
tion for transfer cf the decree to the Court at Moradabad for execution 
was made, and it was granted, but no steps were taken thereupon. On 
the 12th June, 1883, A died. On the 30th April, 1884, the defendants 
again applied to the Court at Peshawar treating their judgment-debtor as 
being then alive, for a fresh certificate to execute their deoree in the 
Moradabad district, and obtained it. On the 20th of August, 1885, they 
made an application to the District Judge of Moradabad for execution of 
their decree, and in it, it was stated that the application was “ for execu- 
tion against Ajudhia Prasad and after his death against Angan Lai, the 
own brother and Durga Kuar, widow, and Luchman Prasad and others, 
sons of Aiudhia Prasad, residents of Kundarkhi and the said Angan Lai 
at present residing at Umballa and employed in the Commissariat Trans- 
port Department, judgment-debtors.” It was further stated that *' the 
judgment-debtor was dead, and his heirs are living and in possession of his 
estate, and Angan Lai himself has realized Rs. 9,637-4-9 due to the de- 
ceased judgmentdobtor from the Commissariat Department of Calcutta 
and appropriated the same, therefore to that extent the person of the said 
Angan Lai was liablo.” Notification of this application was issued to 
Angan Lai as also to the other persons named therein. Angan Lai ob- 
jected to the application as against him, stating that, although he was 
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the brother of A. deceased, yet he always lived sep irate and carried on 
business separately : that there was no connection or partnership 
between him and the deceased judgment-debtor, and that he had 
no property of the deceased in his possession. Further, that 
as A left issue, it was wrong to call him as heir to A t and take 
out execution process against him. In reply to these objeotions 
the judgment creditors (defendants) did not contend that Angan Lai was 
the legal representative of the deceasad judgment-debtor, but treated him 
as a person in possession of a sum of money belonging to the deceased, 
and therefore liable to the extent of the sum so received by him. The 
Subordinate Judge, holding that Angan Lai was the brother of the deceas- 
ed, and had realized, the amount from the Commissariat Office, which he 
failed to prove that he paid to the deceased, ordered execution to proceed 
against him. Angan Lai then instituted this suit to set aside the order 
of the Subordinate Judge. It was contended first, that the suit was in 
effect a suit under s. 283 of the Code of Civil Procedure and therefore 
barred as not having been brought within a year from the order of the 
Subordinate Judge, and secondly, that the proceedings of the Subordinate 
Judge were held under s. 244 of the Code and therefore no separate suit 
would He. 

Held, that the first contention must fail, inasmuch as an essential condition 
precedent to a suit under s. 283 of the Code, is the miking of an attach- 
ment of some property ; of objection being taken to such attachment ; of 
investigation being made into such objection, and lastly, of its being 
allowed or disallowed, and these do not exist in this case. The second 
contention also must fail, as the 8uoordinate Judge never treated the 
proceedings in execution against Angal Li.1 upon the footing that he was 
the legal representative of the deceased judgment-debtor. ANGAN LAIi y. 
GUDAR MAL, 10 A. 479 = 8 A.W.N. (1888), 189 

(7) Transfer of decree for execution — Agreement for satisfaction of judgment-debt 
by instalments — Procedure Code , sj. 210, 230, 257- A — Act\XV of 

1877 {limitation Act), sch. ii. No . 179. — Appeal No. 11 of 1890, under 
s. 10. Letters Patent. 

A simple money decree was passed in 1871, and was transferred to another 
Court for execution, and in June 1882 an application was made for execu- 
tion ; and, shortly afterwards, the Court to whioh the decree had been 
transferred sanctioned an agreement between the parties for satisfaction of 
the decree by instalments. In June 1885, an application was made to the 
Court which passed the decree to again transfer it for execution, and this 
application reoited the previous agreement and certain payments which 
had bo9n made, and it was granted. A further application for execution 
for the remaining instalments was made in April 1888. 

Held by EDGE, C.J., that the Court to which the decree was transferred had 
no power in 1882, to sanotion the agreement under s 257-A of the Civil 
Procedure Code ; that if the order in June 1385, of the Court passing the 
decree were regarded as a sancti m (which it would be very difficult to 
hold), that order nevertheless could not operate as one under s. 210 
altering the decree ; that if any decree in the case were capable of execu- 
tion it was the decree of 1871, which had never been altered by a Court ; 
and that inasmuch as a previous application for execution had been made 
in Juue 1882, that decree was dead, as well under s. 230 of the Code as 
under art. 179, sch. ii of the Limitation Act (XV of 1877i. 

Held by STRAIGHT, J.. that the order of June 1885 was not, and could not 
be. an order sanctioning the agreement of June 1882. and the decree con- 
sequently stood unaltered ; and. an application to execute it having been 
made aud grauted since Act XIV of 1882 came into operation, the dearea 
was now dead under s. 230 of the Code. 

Per EDGE, o. J.— — ' The Court to which a decree has been transferred for execu- 
tion has uo power to sanction an agreement under s. 257-A of the Code 
for satisfaction of the decree by instalments, but such sanction oan be 
given only by or the Court which passed the decree. 

An agreement sanctioned under s. 257* cannot be treated, with -ut anything 
more, as a decree of the Court, and cannot operate as an order under s. 910 
though an order under s. 210 would operate as a sanction under a. 257-A. 
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The decree in a suit which must be executed is the decree as originally 
passed or as altered by a proper order for that purpose, as, e. g ., by an 
order under s. 210. GANDHARAP SINGH v. SHEODARSHAN SINGH, 12 
A. 571 = 10 A.W.N. (1890), 197 

(8) Question for Court executing decree — Appeal — Separate suit — Legal represent- 
ative — Claim by legal representative to property as his own independently 
of deceased jitdgment-debtor — Jus tertii — Civil Procedure Code, ss. 234, 
244 (c), 248, 278. — Where a judgment-debtor dies after the passing of the 
decree, and his legal representatives are brought on the record in execution 
proceedings to represent him in respect of the decree, questions which 
they raise as to property which they say does not belong to his assets in 
their hands, and as such is not capable of being taken in execution, are 
questions which under s. 244 (c) of the Oivil Procedure Code must be de- 
termined in the execution department, and not by separate suit. There 
is no distinction in this respeot between the positions of legal represent- 
atives added to the suit before, and those added after, the decree. Under 
the last paragraph of s. 234, the Court executing the decree may try and 
determine the question whether property in the legal representative’s hands 
formed part of the deceased judgment-debtor’s estate, and finds this faot 
for the purpose of bringing the property to sale in execution, and giving 
the auction-purchaser a good title under the sale ; and the Court s order 
is subject to appeal but not to a separate suit under s. 283. 

Where the legal representative asserts that the property is his own, and has 
not come to him from the deceased judgment-debtor, he cannot set up a 
jus tertii , so as to come in under s. 278 and the following sections of the 
Code. He can only do so where he opposes execution against any parti- 
cular property on the ground tliafc, although it is vested in him it is vested 
in him not beneficially by reason of his being the representative of the 
judgment-debtor but as trustee or executor of some one else. In that 
case either party may have the question of jus tertii determined in a 

separate suit. 

So held by the Pull Bench, TYRRELL, J., dissenting. 

Held by TYRRELL, J., contra , that where the legal representative of a 
deceased party to the decree appears, not in his oapaoity of legal represent- 
abivo contesting a question arising between the parties and relating to 
the execution, discharge or satisfaction of the decree but in his personal 
character independent of the suit and decree, and prefers a claim under 
s. 278 on the ground that the decree has no operation against certain 
property attached, for reasons personal to the objector and antagonistic to 
all the parties and their representatives as such, the objector is not debar- 
red from bringing a separate suit by the mere accident that he is a legal 
representative in the exeoution proceedings. 

Observations by STRAIGHT, J., as to the necessity of conducting the pro- 
ceedings in execution of decree with the same care, and, as far as practic- 
able in accordance with the same procedure as that adopted ,i n A r t? r U !|' r 
suits. SETH CHAND Mal v. DURGA DEI, 12 A. 313 (F.B.) — 10 A.W.N. 

(1890) 137 


(9) See APPEAL, 12 A. 397. 

(10) See APPEAL (SECOND APPEAL), 12 A. 579. 

(11) See Civil Procedure Code, 1882, 10 A. 35 ; 10 A. 83; 10 A. 188 ; l 

A. 506 ; 10 A. 570 ; 11 A. 94 ; 11 A. 223 ; 11 A. 372 ; 11 A. 333 , 11 A. 
392 (F. B.) ; 12 A. 179; 12 A. 440 (F.B.) ; 12 A. 546 ; 12 A. 564. 

(12) See LIMITATION ACT (XV OF 1877), 10 A. 71; 12 A. 64. 


(13) See PARTIES TO SUITS, 12 A. 73. 

(14) See PRACTICE AND PROCEDURE, 11 A. 314. 

(15) See STEP-IN- AID OF EXECUTION, 12 A. 399 (F.B.). 

(16) See Transfer of property act, s. 87, 12 A. 61 ; 12 A. 539 


E xecution Sale. . 

Postponement of sale in execution— S tie held through order for postponement 

P not reaching the conducting officer —Material irregularity in conducting 

sl-meg7l sale-Cioil Procedure Code. 1892. S 3 11 — 

ting a decree passed an order postponing a sale in exeoution, but th 
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order failed to reaoh the officer conducting the sale, and the sale was 
consequently held. The judgment-debtor applied to have the sale set 
aside as void. 

Held that the effect of the Court’s order for postponement of the sale was to 
deprive the officer of all legal authority to hold it on the date previously 
fixed ; that hiB not being aware of the order was not material ; that the 
defect in the sale amounted to an illegality and not merely to an irregu- 
larity within the meaning of s. 311 of the Civil Procedure Code ; that 
consequently it was not necessary to show that the defect had caused sub- 
stantial loss to the judgment-debtor; and that the Court could not confirm 
the illegal sale, but must hold it to be void. SANT LAL v. UMRAO- 
UN-NISSA, 12 A. 96 = 9 A.W.N. (1889), 201 

Excise. 

See Aot XXII of 1891 (Excise), 10 A. 577. 

Ex tortion. 

See SEPARATE SENTENCES, 10 A. 58. 

False Personation. 

See Separate Sentences, 10 A. 58. 

Fiduciary relation . 

See BORDEN OP PROOF, 12 A. 523. 

Further Enquiry, 

See CRIM. PRO. Code, 1892, s. 437, 12 A. 434. 

Governor-Genera i in Council. 

Legislative power of —See STATUTE 24 AND 25 Vic., C. 67, 11 A. 490. 

Harbouring offenders. 

See PENAD CODE, 12 A. 432. 

High Court. 

(1) SeeClVIIi PROCEDURE CODE, 1882, 10 A. 119 ; 10 A. 467 ; 11 A. 383. 

Hindu Law. 

1. — ADOPTION. 

2. — ALIENATION. 

3. — DEBTS. 

4. — ENDOWMENTS. 

5 Gift. 

6 * IMPARTIBLE ESTATES. 

7 ’ — inheritance. 

9 ] — JOINT FAMILY. 

9. — Maintenance. , 

1 0 . — Reversioner. 

11. — STRIDHAN. 

ia.-WiDOw. 

./ , — A doption. 

(1) Hindu Law— Benares school — Mitakshara — Adoption — Power of Hindu 

widow to adopt — Necessity of express authority of deceased husband — Maxim, 
quod fieri non dsbuit, factum valet. — Held by the Full Bench that, accord- 
ing to the Benares school of Hindu law, a Hindu widow cannot make a 
valid adoption to her deceased husband without his express authority ; 
that an adoption actually made by her without such express authority 
is illegal and void and that the maxim, guod fieri non debutt, factum valet 
is inapplicable to such an adoption. TULSHI Ram v. Bbhabi Lal 12 A 
328 (F.B.) 

(2) See POSSESSORY TITLE, 12 A. 51. 

2, — Alienation* 

See HINDU LAW (WIDOW), 11 A. 253. 

J. — Debts. 

a— Hindu law (Joint Family), 12 a. 99 . 
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See Trust, 11 a. 18. 

5— Gift. 

Joint Hindu family - Maintenance— Gift to widow by member of joint family — 
Construction — Gift presumed to be of life estate only.— Disputes havirg 
arisen between the sole surviving member of a joint Hindu family and his 
brother’s widow, an amicable arrangement was come to, and certain deeds 
were executed by both parties, under which the widow was placed in pos- 
session of a certain house. On the part of the brother-in-law it was recit- 
ed that, with a view to permanently settling (he matters in dispute, he 
had received in cash from the widow the value of his share in the house, 
that she had been put in possession of the house and was in sole proprie- 
tary possession thereof, and that he had no connection whatever with it. 
Subsequently, the widow executed a deed-of-gift purporting to convey to 
the donee an absolute proprietary title to the house. Alter her death, the 
brother-in-law brought a suit against the donee to recover possession of 
the house, on the ground that the deed-of-gift could not convey to him 
more than the life interest of the widow donor. 

Held that the deed of gift must be construed with reference to the nature of 
the general rights of the donor at the time of execution, as a Hindu 
widow in a joint Hindu family, entitled only to maintenance. Held 
also, having regard to the rules of the Hindu law regarding the possession 
by widows of joint family property in lieu of maintenance, and to the ex- 
perience of the Courts in connection with such matters, that it was for the 
donee to establish clearly and specifically that the donor, at the time 
when she executed the deed-of-gift, had any such absolute right of owner- 
ship as would entitle her to alienate the property for any interest beyond 
a life-estate. 

Held further, that there was nothing in the deeds under which the donor 
obtained possession of the property, which placed beyond doubt the inten- 
tion of the parties that she should be entitled to the absolute ownership 
of the property; and that her estate therefore could at best be regarded as 
a life estate, and the deed of gift as binding upon the plaintiff during her 
life-time, but not further. GANPAT RAO v. RAM CHANDAR, 11 A. 296 = 

9 A.W.N. (1889), 111 = 13 Ind. Jur. 396 ... 616 

6 . — Impartible Estates. 

Custom — Right of possessor of impartible estate to alienate. — There is no such co- 
parcenary in an estate impartible by custom, as, under the law of the 
Mitakshara governing the descent of ordinary property, attaches to a son 
on his birth. 

The son’s right at birth, under the Mitakshara, is so connected with the right 
to share in, and to obtain partition of the estate, that it does not exist 
independently of the latter right. 

Where a custom is proved to exist, it supersedes the general law, which, how- 
ever, still regulates all beyond the custom. 

In regard to a raj estate in Gorakhpur, by custom impartible and descend- 
ing by primogeniture, the family being in other respects governed by the 
Mitakshara law, the present Raja’s alienation of part of that estate was 
alleged by his son to be invalid as against him. 

Held that if there had been no custom of impartiality, the Raja’s power 
over the estate would have been restricted by the law declared in Mitak- 
shara, ch. I, s. 1, v. 27 ; and the gift would have been void. But, there 
being the above custom, the question was how far the general law was 
superseded, and whether the right of the son to control the father’s 
act in this respect was beyond the custom. 

Held that in regard to impartible estate, the son’s right at birth did not 
exist where there was no right on his part to partition ; also that inaliena- 
bility dependent on custom or on the nature of the tenure. In this case 
the evidence did not establish that by custom the estate was inalienable. 

SARTAJ KUARI v. DEORAJ KUARI, 10 A. 272 (P.C.) = 15 I. A. 51=5 Sar. 

P.C.J. 139 = 12 Ind. Jur. 213 ••• 10 

7. — Inheritance. 

Hindu Law — Exclusion from inheritance — Idiocy — Madness. The rule of Hindu 
law which disqualifies “ idiots ” and “ madmen ” from inheritance should 
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be enforced only upon the most clear and satisfactory proof that its re- 
quirements are satisfied. 

The rule does not contemplate the disqualification of persons who are mere- 
ly of weak intellect in the sense that they are not up to the average 
standard of human intelligence, or endued with the business capacity to 
manage their affairs properly. SURTI v. NARAIN DAS, 12 A. 530=10 
A.W.N. (1890) 110 

8. — Joint Family. 

(1 ^Evidence of separation— Definement of shares in ancestral property.— A tcn±r 
anna ancestral share in a zemindari village was owned by two brothers, in 
which the share of H, son of one of the brothers, was one-half, the re- 
maining half being the share of the plaintiffs, the descendants of the other 
brother. In the village records there has been a definement of shares 
followed by entries of separate interests in the revenue records, and since 
1264. Fasli the two plaintiffs have each been recorded as the owner of a one 
anna share and H of a two anna share thereof. The entire four anna 
share has been in the possession of mortgagees from the year 1844, ex- 
cepting the sir lands of which H held separately his own share, vie., 10 
bighas. On the 7th July, 1883, H executed a deed of a gift of his two 
anna share in favour of the defendants, and caused mutation of names to 
be made in their favour surrendering to them at the same time possession 
of the sir land. H died on the 21st January, 1884, leaving neither son, 
widow nor daughter, and the plaintiffs were his heirs at law. They 
brought this suit to set aside the deed of gift and for possession of the sir 
land from the defendants. The suit was dismissed by the Court of first 
instance, and in appeal the District Judge affirmed the decree, holding 
that the four anna share was not joint and undivided property between 
the co-sharers, and that H was in separate possession of the two anna 
share of whioh the defendants were the donees. On second appeal it was 
contended, that inasmuch as since 1844 there oould have been no separate 
enjoyment of the four annas which was in the possession of the mortgagees, 
the evidence afforded by separate registration could not prove actual 
separation. 

Held, that from evidence of definement of shares followed by entries of 
separate interests io the Revenue records, if there be nothing to explain 
it separation as to estate may be inferred. Joint family property in 
the hands of mortgagees may be separated in estate, although there 
could be no separate enjoyment of the shares so separated. RAM Lad v. 
DEBI Cat, 10 A. 490 = 8 A.W N. (1888), 203 = 13 Ind. Jur. H7 

( 2 ) Money decree against deceased member — Execution after judgment-debtor's 

death against joint family property not allowed. — The mere obtaining of 
a simple money decree against a member of a joint Hindu family without 
any steps being taken during his lifetime to obtain attachment under or 
execution of the decree, does not entitle the decree -holder, after the 
judgment-debtor's death and a subsequent partition, to bring to sale in 
execution of the decree, the interest which the judgment-debtor had in 
the joint family property. JAGANNATH PRASAD v. SlTA RAM, 11 A- 
302 = 9 A.W.N. (1889) 81 

(3) Hindu Lata — Joint Hindu family. — Mortgage and decree thereon affecting joint 

family property — Mortgage effected by and decree passed against father 
only — Father's debt — Effect of mortgage and decree on son's rights and 
interests — Where a Hindu son is coming into Court to assail either a 
mortgage made by his father, or a decree passed against his father, or 
a sale hold or threatened in execution of such decree — whether it be upon 
a mortgage security or in rospoct of a simple money debt —where there 
is nothing to show any limitation of the extent of interest sold or 
threatened with sale or charged in a security or dealt with by a decree, it 
rests upon him, if he seeks to escape from having his interest affected 
by the sale, to establish that the debt he desires to be exempted from 
paying was of such a chatacter that he, as the son of a Hindu, would 
not be under a pious obligation to discharge it, or that his interests in the 
property was not covered by the mortgage or touched by the decree, or 
affected by the sale certificate. BENI MADHO v. Basdko PATAK, 12 A. 
99 = 10 A.W.N. (1890). 17 
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(4) — Joint Hindu family — Money decree against father alone for his personal debt 

Attachment of joint family property — Suit by sons to set aside attachment. 

Q t p ' Code, 1882, s. 278. — Where in execution of a simple money decree 

obtained against the father only in a joint Hindu family in respect of a 
bond debt” incurred by him personally, the decree- holders attached the 
whole of the joint; family property, and before sale in execution took place, 
the sons of the judgment-debtor objected to the attachment under s. 278 
of the Civil Procedure Code, and, the objection having been disallowed, 
sued for a declaration that they were entitled to a share in the property 
and for its release from attachment, held that the plaintiffs were entitled 
to impeach the attachment upon the ground that it affected interests which 
the decree could not touch and which therefore could not be attached under 
it, and that they were in a position to ask to have those interests exempt- 
ed from the threatened sale in execution. Ram DAYAD v. DUBGA 
SINGH, 12 A. 209 = 10 A.W.N. (1890), 83 

(5) See HINDU LAW (GIFT), 11 A. 296. 

(6) See HINDU LAW (MAINTENANCE), 11 A. 194. 


9.— Maintenance. 

(11) Joint Hindu family— Hindu widow— Maintenance— Suit by sister-tndaw 
against brother-in-law -Death of plaintiff's husband prior to his father s 
death and therefore before devolution of father s self-acquired estate— 
“ Ancestral property' '-Legal o ligation of heir to f ulfil moral obligations of 
last proprietor.— In a Hindu family governed by the Mitakshara law, and 
living joint in food and worship, there was no joint or ancestral property, 
but the father possessed certain separate and self- acquired property. He 
had two sons, one of whom predeceased him, leaving a widow. He died 
intestate, leaving a son and a widow. The widow of the son who had 
predeceased his father, was, at the time of her husband s death, a minor 

she had never cohabited with him or resided with his family or received 

from them any maintenance, but had always resided with and been main- 
tained by her own father. After her father-in-law s death, she sued her 
brother-in-law and her father-in law’s widow for maintenance which she 
claimed to have charged upon the immoveable property which had belong- 
ed to the father-in law during his lifetime, and which was now in the 

bands of the defendants. 

Held (MAHMOOD, J., expressing no opinion on this point) that theproperty 
in suit though inherited by the defendants, could not, so far as the plaint- 
iff’s rights were concerned, be correctly described as “ancestral property 
in the defendants’ hands from which she would be entitled to main- 
tenance ; inasmuch as, during the father’s lifetime, it was not in 
any sense ancestral, and the sons had no co-parcenary interest m it, 
but merely the contingent interest of taking it on their father s death 
intestate, and in the case of the plaintiff’s husband, such interest, by 
reason of his predeceasing his father, never became vested. 

Held however, that the father was under a moral, though not a legal, obli- 
gation not only to miintam his widowed daughter-in-law during his life- 
time but also to make provisioa out of his self-acquired property for her 
maintenance after his deith ; and that such moral obligation m the 
father became by reason of his self-acquired property having come by 
inheritance into the hands of his surviving son, a legal obligation enfor- 
ceable by suit against that son (who took the estate not for his own 
benefit but for the spiritual benefit of the last proprietor; and against the 

property in question. 

MAHMOOD, j. — T here is no difference between the Mitakshara and the 

BenBal Schools of Hindu law regarding the principle that the r.ght of 

inheritance is based on the spiritual benefits which the heir, by taking 
tbP estate lenders to the soul of the deceased proprietor. There is a 
difference between the two schools only on a matter of detail relating o 
ouestions of preference between various competing classes of heirs. JAN 
v NAND RAM, 11 A. 194 ,F.B.)=9 A.W.N. (1889) 30 = 13 Ind. Jur. 347 

io\ Hindu Law -Hindu widow -Maintenance. —Assessment of— In estimating 
(2) Hin t T c amount maintenance which should be allowed to a Hindu widow 
out Ther husband’s estate, regard should be had to the value of the 
estate as gauged by the annual income derivable therefrom, to thepositio 
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Hindu Law — 9.- - Maintenance — ( Concluded , ). 

and status of the deceased, and to the position and the status of the 
widow, and the expenses involved by the religious and other duties which 
she has to discharge. 

Per MAHMOOD, J.— The amount of maintenance should not be determined 
with reference to the principle that the life of a Hindu widow should be of 
a peculiarly ascetic character, and that she should bave only a “ starving 
allowance.” The austerities enjoined upon Hindu widows are matters 
not of legal obligation, but only of moral injunction, and cannot be 
enforced by Courts of justice. The Courts should bear in mind that 
Hindu widows are by ancient custom debarred from re-marriage, and 
should fix the maintenance at a sum sufficient to obviate the danger of 
the widow being driven to immorality. BAISNl v. RUP SINGH, 12 A. 558 
= 10 A.W.N, (1890), 112 

(3) See Hindu Daw (Gift), n A. 296. 

— 10 — Reversioner. 

See HINDU LAW iWidow), 10 A. 485. 

//. — Strldban. 

Shares in village held by wife of former proprietor — Mitakshara — Mutation of 
names in the settlement record. — A share in a patidari village given by a 
Hindu proprietor to his wife may become her stridhan, within the con- 
templation of the Mitakshara, section II, cl. 1, enabling her to make a 
valid gift of it. 

A transfer from a husband of a share in a village was not formally carried out, 
otherwise than by its being evidence by mutation of names in the settle- 
ment record ; and a son, olaiming as bis father’s heir, alleged that his 
mother’s name was only used benami by the father. 

Held , that a finding that such mutation was not for the purpose of putting 
the property into the name of the wife, benami for the husband, but for 
her own benofit, was substantially correct. THAKRO v GANGA PRASAD, 
10 A. 197 =15 I. A. 29 = 5 Bar. P.C J. 133 

12 . — Widow . 

(1) Gif t by Hindu widow of her own interest and that of coMsenfinj? reversioner . — 

A Hindu widow in possession can, with the consent of a reversioner, make 
a valid gift which will operate so far as the interest of the widow and that 
of the consenting reversioner are concerned. RAMADHIN v. MATHURA 
SINGH, 10 A. 407=8 A.W.N (1888>, 79 = 13 Ind. Jur. 232 

(2) Adverse possession again st widow — Reversioners —Act X V of 1877 ( Limitation 

Act), sch. ii. Nos 141, 144. — The plaintiffs sued for possession of certaiu 
zomindari property as reversioners to the estate of one C, their right to 
sue having accrued as alleged on the death of the widow of C, which took 
place on 14th October, 1884. The defendant, alleging himself to be the 
adopted son of C, and being in possession of the property in dispute since 
the death of C, which happened in 1869, contended that the claim was 
barred. The Court of first instance dismissed the claim as barred by 
art. 118 of the Limitation Act, and in appeal the District Judge held the 
claim was barred by defendants' adverse possession over the property for 
more than twelve years. On second appeal, it was contended that the suit 
being by a Hindu entitled to possession as a reversioner on the death of a 
female, was governed by art. 141 of the Act and therefore not barred. 
Held, that as on the facts found the adopted son held adversely to the 
widow, adverse possession which barred the widow barred also the rever- 
sioners aud therefore the claim was barred. GHANDHARAP SINGH ▼. 
LACHMAN SINGH, 10 A. 485 = 8 A.W.N. (1888) 192 

(3) Gift of immoveable property by husband — Life-interest — Heritable interest 

— Alienable interest — Appeal — i^raettee — Change of pleading in appeal. — 
The plaintiff, alleging himsolf to be joint in estate with A, bis grand-uncle, 
sued to set aside an absolute gift of the house in suit made by A, in favour 
ol his wife, as also the subsequent sale of the house by the wife to the de- 
fendant. The lower appellate Court, finding that A was separate in estate 
from plaintiff and the sole and exclusive owm r of the house, held the gift 
to the wife aud the sale by her to defendant valid and dismissed the suit. 
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Hindu Law —12 — Widow — [Concluded). 

On appeal to this Court plaintiff contended that he was the heir 
of the donee and that under the deed of gift she had no power to alienate. 

Held , that the case put forward in second appeal beiDg totally different 
from that which was originally put forward and tried, the appeal should 
be dismissed. 

Held , further, that from the wording of the deed of gift it appeared that 
the husband intended to give and did give to his wife an heritable estate 
in and power of alienation over the property the subject of the gift and 
therefore the sale by the wife was valid. KANHIA v. MAHIN LAL, 10 A. 
495 = 8 A. W. N. (1888) 181 

(4) Alienation by widow to her married daughter - Reversioner — Declaratory suit 

— Act 1 of 1877 ( Specific Relief Act), s. 42. — The effect of a gift by a Hindu 
widow of her deceased husband’s estate to her daughter, is merely to 
accelerate the latter’s succession and put her by anticipation in posses- 
sion of her life-estate, and therefore affords no cause of action to a rever- 
sioner to maintain a declaratory suit impeaching the gift. 

Per MAHMOOD, J., that in the exercise of the discretion allowed to the 
Court by s. 42 of the Specific Relief Act, a declaratory decree should be 
refused to the plaintiff in such a case, where the donee was a married 
woman and capable of bearing a son who would be the next reversioner to 
the full ownership of tbe estate of the donor’s deceased husband. BHUFAL 
RAM v. LACHMA KUAR, 11 A. 253 = 9 A.W.N. (1889) 22 

(5) See ACT XV OF 1856 (HINDU WIDOW’S REMARRIAGE), 11 A. 330. . 

(6) See Hindu Law (adoption). 12 A. 328. 

(7) See Hindu Law (Maintenance), 12 A. 558. 

Husband and Wife. 

See Criminal procedure Code, 1882, 11 A. 480. 

Hypotbeca tion . 

(1) Moveable property— Non-existent moveable — Contract to assign after acquired 

chattels— Completion of assignment on property coming into existence — 
Transferee with notice of hypothecation — Suit against transferee for damages 
for wrongful conversion — Measure of damages. — Held, upon principles of 
equity, that a hypothecation of certain future indigo produce was a valid 
contract to assign such produce when it should come into existence ; and 
that the hypothecation became complete when the crop was grown and 
tbe produce realized, and was enforcible against a transferee of such 
produce with notice of the obligee’s equitable interest. 

Held, also than an interest would not avail against a transferee without 
notice. 

In a suit against such a transferee with notice, who had sold the produce, 
for damages for wrongful conversion of the security —held, that the measure 
of damages, under ordinary circumstances, and where a fair price had been 
obtained, would be the amount which the defendant h*d realized by the 
sale. BANSIDHAR v. SANT lad, 10 A. 133 = 8 A.W.N. (1888) 35 

(2) See TRANSFER OF PROPERTY ACT, 1882, 10 A. 20. 

idiocy. 

See Hindu Law (Inheritance), 12 a. 530. 

I mpartibie estate. 

See HINDU LAW (IMPARTIBLE ESTATES), 10 A. 272. 
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indemnity . 

See LEASE, 10 A. 531. 

Indian Councils Act, 1861. 

See STATUTE, 24 and 25 Vio, G. 67, 11 A. 490- 

1 niU rn- t <!harers— Dealing with joint property— Building by one co-share? against the 

wish of others — Suit for injunction to restrain building— Discretion of 

Court Act 1 of 1877 ( Specific Relief Act), s. 54. — One of several co-sharers 

in a mahal having begun to erect certain kachha buildings upon the 
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injunction — ( Concluded ). 

common land, another co-sharer, three or four days after the building had 
commenced, brought a suit for an injunction to restrain the continuance 
thereof, on the ground that the defendant was ousting the plaintiff as a 
' . . co-sharer from a portion of the common land. It was found that the 

defendant was building upon land which was in excess of the share which 
would come to him on partition, and that on partition the plaintiff could 
not be adequately compensated. 

Held , by the Full Bench that the plaintiff was entitled to a perpetual injunc- 
tion restraining the defendant from proceeding further with the building, 
and directing that the building so far as it had proceeded he pulled down, 
and prohibiting the defendant from building on the land as exclusive 
owner at any future time. 

Per Straight , J., that it was for the defendant-appellant to show that the 
lower appellate Court had exercised a wrong discretion in granting tbe 
injunction, and that, this not having been shown, the High Court ought 
not to interfere. SHADI v. ANUP SINGH, 12 A. 436 iF.B.) = 10 A.W.N. 

(1890), 95 — 1023 

injunction , Temporary. 

See Civil Procedure Code, 18S2, 10 A. 80. 


interest. 

See BOND, 10 A. 85; 11 A. 416. 


Intervenor. 

See ACT XII OP 1881 (N.W.P. RENT), 10 A. 347. 


irregularity . 

See APPEAL, 12 A. 200. 
Jamabandl Papers. 

Bee BURDEN OF PROOF, 12 A. 301. 
Joinder of causes of action. 

See CONTRIBUTION, 12 A. 110. 

Joinder of Parties. 

See CONTRIBUTION, 12 A. 110. 


Joint- Decree. 

See CIVIL PROCEDURE CODE, 1882, 10 A. 570. 
Bee Possessory Suit, 12 a. 556. 


♦ 


__ __ 

See EVIDENCE ACT (I OF 1872), 12 A. 752 IF.B.) 

Judicial Officers , Liability of. 

See ACT XVIII OF 1850, 12 A. 115. 

Jurisdiction. 

1 1 1 Partition, suit for— Claim for partition of shire less than Rs. 1,000 in family 

K 1 property exceeding Its. 1,000 — Act Vi of 1871 (Bengal Civil Courts Act) , 
j 20 — " Subject-matter in dispute" — Jurisdiction of Munsif — Decree for 
partition of defendant's shares inter se. — In a suit instituted in the Court 
of a Munsif by a member of a Muhammadan family to have her share of 
the family property partitioned, the value of the plaintiffs share was 
found to be loss than Ks 1.000 and the value of the whole family pro- 
perty exceeded Rs 1,000. The lower appellate Court decreed partition 
not only of the plaintiff's share, but also of the shares of the defendants 
inter se, though such partition was not asked for. 

Held , that the subjeot-mattor in dispute in the suit, within the meaning 
of s. 20 of the Bengal Civil Courts Act (VI of 1871) was the share which 
the plaiutiff asked to have partitioned ; that it was immaterial that 
that share was at the date of the suit a portion of family property 
which exceeded Rs. 1,000 in value ; and that the Munsif therefore had 
jurisdiction to hear the suit. 


VI — 148 
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Jurisdiction — ( Concluded ) . 

Held , also that the lower appellate Court had no jurisdiction to partition as 
*• amongst the defendants the residue of the property left after the parti- 
tioning off of the plaintiff ’s share. HlKMAT ALI v. WALI-UN-NISSA, 1*2 
A. 506 = 10 A. W.N. (1890) 128 

(2) See ACT XVIII OF 1850, 12 A. 115. 

(3) Presumption of— See CIVIL PROCEDURE CODE, 1882, 10 A. 119. 

(4) See Minor and Guardian, 12 A. 213. 

Jurisdiction of Civil Courts. 

(1) Civil Procedure Code , 1882, s. 11 — Act XII of 1881 ( N.W.P . Rent), ss. 61, 83, 

85. 86. 93 (f) — Distress —Suit for declaration of proprietary title in property 
said to have been wrongfully distrained — Jurisdiction of Civil Court. — In 
execution of a decree against tbe tenants of certain zamindars, the plaintiff 
attached and sold certain trees upon the holding of the judgment debtors, 
and the auction-purchaser in turn transferred them to the plaintiff, who 
obtained possession. Subsequently, one of the judgment-debtors vacated 
the land on which the trees were situate, and the zamindars let the land 
to another tenant. This last-mentioned tenant having fallen into arrears 
of rent, the zamindars, purporting to act under s. 56 of the North Western 
Provinces Rent Act (XII of 1881), distrained some of the trees of which 
the plaintiff was in possession under his purchase, sold them, and them- 
selves bought them. The plaintiff then brought a suit against the 
zamindars, praying for a declaration of his right to and maintenance of 
possession of the trees. 

Held that the plaintiff was eutitled, under s. 11 of the Civil Procedure Code, 
to bring the suit in a Civil Court and that the Civil Courts were not pre- 
vented from taking cognizance of it by ss. 83, 85, 93 (/) or any other 

provision of the North-Western Provinces Rent Act (XII of 1831). 
Shankar Sahai v. Din dial, 12 a. 409 (F.B.) = 10 a.W.N. 1890, 145. 1006 

See Landlord and tenant, 10 A. 615, 12 A. 419 (F.B.) 

Jurisdiction of Civil and Revenue Courts. 

(1) See ACT XII OF 1831 (N.W.P. RENT), 11 A. 31; 11 A. 224. 

(2) See Partition, 10 a. 5. 

Jurisdiction of Sessions Court. 

See Criminal Procedure Code, 1832, 10 A. 582. 

Jus Tertii • 

See Execution of Decree, 12 a. 313. 

Karinde. 

See PENAL CODE, 12 A. 550. 

Lambardar and Co-sharer. 

See BURDEN OF PROOF, 12 A. 301. 

Land Acquisition Act (X of 1870). 

g 55 p ar t of property acquired for public purposes —Owner desiring that the 

whole shnll be acquired— Right of owner not restricted to small or confined 
' areas —Convenience of owner not the test. — The Loc il Government having 
appropriated for public purposes under the Land Acquisition Act (X of 
1870) some of the out-houses attached to a dwelling-house, and part of the 
compound in which they were situate, without taking the house with its 
other out-houses or appurtenances or the rest of the compound, the own- 
er objected, under s. 55 of the Act, that the Government should take the 
- whole of such property or none. 

Held, app'yingto s. 55 the interpretation placed by the Courts in England 
upon tha corresponding s. 92 of the Land Clauses Consolidation Act (8 & 9 
Vic., c. 18), that the section was applicable, and the objection must be 

allowed. 

Held, also that the rule was not in England restricted to small or confined 
are\s, and that the test was not whether the part appropriated could be 
severed from the rest of the property without inconvenience to the owner. 
KHAIRATI LAL v. SECRETARY OF STATE FOR INDIA, 11 A. 378 = 9 A. 

W.N. (1889) 104. ••• 663 
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Landlord and Tenant. Page 

(1) Notice of ejectment — Determination of tenancy — Act XII of 1891 tN. W.P. 

Rent Act). ss. 86, 39 (c), 40 — Suit for ejectment and mesne profits — Pay- 
ments by wrong doer in possession not to be deducted from such profits . — 

8. 89 (c) and s. 40 of the N.W.P. Root Act (XII of 1881) imply that if a 
land-holder has failed to give his tenant the written notice of ejectment 
required by s. 86, the tenancy is not to be treated in law as having caused 
on determination of the term provided, but is to be treated as still 
subsisting. 

Where upon the expiry of the term of a lease, but without the written 
notice of ejectment required by s 86 of the Act having been given by the 
lessor, possession was taken and rents collected by persons, claiming 
under a subsequent lease — held that the tenancy of the first lessees did not 
cease upon the determination of the term of their lea«e, that the second 
lessees were wrong-doers in usurping possession and collecting rents and 
profits, and were liable in a suit for damages by way of mesne profits, after 
deduction of a sum paid by them for Government revenue, but without 
deduction of what they had paid the lessor or of the expenses they had 
incurred in collecting thB rents. SHITAB Dex v. AJQDHIA PRASAD, 10 
A. 18 = 7 A W.N. (1887> 269 ... 9 

(2) Agreement by occupancy tenant to relinquish his holding — Agreement not 

enforceable — Suit for specific performance of agreement — Jurisdiction of 
Civil Courts. — The defendant, who was a tenant with a right of occu- 
pancy in the land cultivated and held by him, executed a kabuliai in 
respect of tbe said land in favour of the plaintiffs (his landlords), agree- 
ing that on the expiry of the term fix-»d in the kabuliat he should have no 
claim to retain possession of the cultivatory holding, but that he should 
give it up. Plaintiffs sued for ejectment of the defendant on the basis of 
the agreement, and obtained a decree from the lower appellate Court. 

On second appeal by tbe defendant. 

Held that inasmuch as the plaintiff sought to enforce the covenant contain- 
ed in the kabuliat in such a manner as to extinguish the right of occu- 
pancy found upon the facts of the case to have been acquired by the 
defendant in tbe land in suit, such suit must fail, as opposed to the 
policy of the law as shown in the provisions of s. 9 of the Rent Act 
(XII of 1881). Such a tenant may be ousted from bis holding by enforce- 
ment of the remedies given in that behalf in s. 95 (d) and \f\, but not in 
the manner sought by the plaintiff in this action. KAURI THAKURAI v. 

GANGA NARAIN LAI,, 10 A. 615 = 8 A. W.N. (1888) 239 ... 414 

(3) Occupancy tenant — Trees, sale of — Such sale invalid — Act XII of 1881 ( N.W . 

P. Rent Act), $.9. — The trees upon an occupancy holding, 'whether planted 
by tbe tenant himself or not, belong and attach to such holding, and, like 
it are not susceptible of transfer by the tenant. IMDAD KHATUN v. 
BHAGIRATH, 10 A- 159 = 8 A. W.N. (1888) 32 ... 107 

(4) Act XII of 1881 (N. W.P. Rent Act), s«. 9. 206 — Occupancy tenant — 

Mortgage of occupancy holiing — Such mortgage not “ act inconsistent with 
the purpose for which the land was let ” — Suit to mortgagee in possession — 
./urisdtetion of Cixril Court — Appeal — Objection to jurisdiction not taken ui 
first Court. — A mortgage of his holding by an occupincy tenant, under 
which the mortgagee obtains possession, is not an act ** detrimental to the 
land” or “ inconsistent with the purpose for which the land was let,” 
within the meaning of s. 93 (6) of the N.W.P. Rent Act (XII cf 1881). An 
act detrimental to the land means an act which injures the land itself. 

An act inconsistent with the purpose for which the land was let, must be 
some such act as the making of a tank, or the altering the character of 
the laud, as, for instanoe, turning it from agricultural land to building 
land. 

But a mortgage with possession, whether the possession is given at the time 
of the gmuting of the mortgage, or is obtaiued later by virtue of the 
mortgage, is a transfer within tho prohibition of s. 9 of the N.W.P. Rent 
Aot. 

A suit by the zemindar to eject tbe mortgages of an occupancy holding or 
his representatives in possession, does not fall within &s. 93 (6) and 94 of 
the N.W.P. Rent Aot, but is cognisable by a Civil Court, under the rules 
of limitation applicable to suits in such Courts. 

* 
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Landlord and Tenant— (Concluded). 

Under s. 206 of the N.W.P. Rent Act, when no objection to the jurisdiction 
was taken in the first Court, an objection to the jurisdiction is not to be 
entertained in the appellate Court, but the Judge must try the case upon 
the facts, and apply the law applicable to those facts. MADHO Lal v. 
Sheo PRADAD Misr, 12 A. 419 (F.B.) = 10 A.W.N. (1890), 162. 


Lease . 

(1) Guarantee for rent — Indemnity— Continuing guarantee — Death oj surety — Act 
IX o/1872 ( Contract Act), ss. 124, 125, clause (2), 126, 129, 131. — One B 
proposed to take a lease of zemindari property from M for the period of 
eight years at a rental of Rs. 3,900 per annum. M declined to grant the 
lease until the payment of rent during the term of eight years was guaran- 
teed by one S , the father of the plaintiff. S on his part required a 
guarantee or indemnity against any rent which might not be paid by B , 
and which he might under his proposed guarantee become liable to pay. 
The defendant’s father, G , accordingly gave a guarantee to S in the fol- 
lowing terms : “ And for your satisfaction, I write that if any money 
remains due from B on account of the lease for any year or haryest, and 
if you have to pay the same on account of the suretyship,” I am responsible 
to you to pay that amount to you. Rest assured. S then gave his 
guarantee to M , and he granted the lease to B. G died on 22nd May, 1880. 
B failed to pay the rent due for the year 1883. M having died, his repre- 
sentatives sued S on his guarantee and recovered from him the rent due 
and certain costs and expenses. S then died, and the plaintiff, as his 
representative, brought this action against defendant, the legal represen- 
tative of G, to recover the amount of the decree and costs which S had to 
pay. The Court of first instance decreed the whole claim with costs to be 
recovered from the estate of G, and this decree was confirmed in appeal by 
the District Judge. 

On second appeal it was contended that under s. 131 of the Indian Contract 
Act, the death of G was a complete answer to the claim. 

Held, that assuming that the case was that of a continuing guarantee within 
the meaning of s. 131 of the Indian Contract Act, still, having regard to 
the object for which the two guarantees were given, it must be conclud- 
ed that the parties intended in the one case that the lessor should be 
guaranteed for all rent which might become due during the currency of 
the lease, and that S should be guaranteed for any of that rent whioh by 
reason of his contract of guarantee he should be made to pay, and conse- 
* ' quently, even if it were a continuing guarantee, the liability of G was not 

determined on his death. 

Held further, that neither G, if he were alive, nor on his death the defend- 
ant, as his representative, can be made liable for costs and expenses 
which S had incurred in defending the previous suit against him for rent 
*, - brought by the lessor, there being no evidence to show that S acted as a 

prudent man would have done in defending the action against him or was 
authorized by defendant to defend the suit. GOPAL SINGH v. BHAWNI 
PRASAD. 10 A. 531 = 8 A. W. N. U888) 211. 

(2) See COMPANIES ACT, s. 144 (c), 12 A. 193. 

(3) See PUBLIC THOROUGHFARE, 10 A. 498. 


Legal Maxim . _ ^ 

(1) Aedificarc in tuo proprio sole non licet quod alteri noccat See EASEMENT, 

10 A. 358. 

(2) Omnia preesumuntur rite et solemniter esse acta — See CIVIL PROCEDURE 

CODE, 1882, 10 A. 119. 

(3) Sic utero ut alienum non loedas See EASEMENT, 10 A. 358* 

(4) See HINDU LAW f ADOPTION), 12 A. 328. 


Legal Practitioners Act {XVIII of IL79.) 

Q S 97 9 Q OO 30 — Suit by pleader to recover fee from client — Agreement for fee 

Mrecn'Ja net in writing and filed in Court.- Ss. 27. 28 and 29 of the 
Decal Practitioners Act (XVIII of 1879) do not relate tc any arrange- 
ments or agreement made between a litigant a D d his own pleader as to 
the receipt of the fees which are actually allowed upon taxation, lbey 
do not provide as to matters which relate to the opposite party, or tbe 
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Legal Practitioners Act ( XVIII of 1879 '. — (Concluded). PAdri 

fees that he has to pay the legal practitioner of the opposite party, but 
provide what, as between the pleader and his client, shall be the method 
in which certain special arrangements are to be entered into. They make 
provision for agreements between pleaders and their olients which relate 
to the payment of remuneration in excess of and apart from the amount 
allowed in the taxation ; and were framed upon the principle which 
regards with jealous scrutiny contracts brought about by persons holding 
positions of active confidence towards others, such ns a pleader necessarily 
occupies in reference to his client. They were intended to protect neces- 
sitous, improvident or careless litigants, from being taken advantage 
of by unscrupulous legal advisers. RAZI-UD IN v. KARIM BAKSH, 13 A. 169 
= 10 A.W.N. (1890), 36. — 856 

Legal Representative. 

(1) See Civil Procedure Code, 1892, 12 A. 440 (F.B.). 

(2) See Execution of Decree, 12 A. 313. 

Letters Patent , N.W.P. 

(1) S. 10 - Practice — Appeal from single Judge - “ Judgment ” — Interlocutory order — 

Order refusing leave to appeal in forma pauperis — Civil Procedure Code , 
ss. 588. 691, 632. — Under es. 588 and 591 of the Civil Procedure Code, no 
appeal lies, under s. 10 of the Letters Patent for the High Court for the 
North-Westero Provinces, from an order of a single Judge refusing an 
application for leave to appeal in forma pauperis. BANNO BlBI v. MEHDI 
Husain, 11 A. 375 = 9 A.W.N. (1889) 70 ... 667 

(2) S. 10— See COURT FFES ACT (VII OF 1870), 11 A. 182. 

(3) S. 207— See CIVIL PROCEDURE CODE, 1882, 11 A. 176. 

License. 

See ACT XXII OF 1881 (EXCISE), 10 A. 577. 

Limitation. 

(1) See CIVIL PROCEDURE CODE, 1882, 11 A. 267. 

(2) See LIMITATION ACT (XV OF 1877). 

Limitation Act (XIV of 1859)- 

S. 1 (12)— See MORTGAGE (CONDITIONAL SALE), ll A. 144. 

Limitation Act (XV of 1877 ). 

4 Court fee — Memorandum of appeal insufficiently stamped — Conditional 

order adryiitting appeal — Deficiency made good after period of limitation — 

Act VII of 1870 i Court Pres Act), ss. 4, 5, 6, 90, 10, 'll, 12. 28, 30 — *' 
of taxing officer's decision as to Court-fee — C»t> Pro. Code, ss. 54, 541, 582, 

03Q — Memorandum of appeal from decree granting two distinct declara- 
tions — Construction of state — Practice of Court. — An appeal under the Code 
of Civil Procedure is not prosented within the meaning of s. 4 of the Limi- 
tation Aofc ( XV of 1877) unless it is accompanied by the oopies required by 
the Code. 

A memorandum of appeal is a document included in the first and second 
schedules to the Court Fees Act (VII of 1870), and is a document within 
the meaning of ss 4, 25, 28 and 30 of the Act. and therefore cannot be 
filed or recorded in or received by the High Court unless and until the 
proper court-foe in respect of it is paid, a^d is of no validity unless and 
until it is properly stamped. Consequently, if it is not, when tendered 
properly stamped, it is not at that time a memorandum of appeal within 
tbo meaning of s. 541 of the Code aud tbe appeal cannot be regarded as 
having been at that time presented within tho meaning of s. 4 of the 
Limitation Act, or as valid for any other purpose, except in the events 
specified in s- 28 of the Court Fees Act. 

Where a memorandum of appeal which, when tendered, wa*. insufficiently 
stamped has subsequently boon sufficiently stamped, tbe affixing of the 
full stamps cannot have a retrospective eflect so as to validate the original 
presentation, unless it has been done by order made under the second 
paragraph of s. 28 of tbo Court Fees Act. In the case of a High Court, 
such an order can be made only by a Judge, and by him only in o! 
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“ mistake or inadvertence.” These words mean mistake or inadvertence 
on the part of the Court or its officers, and not on the part of the appellant 
or his advisers. The expression ‘‘ head of the office” in s, 28 does not 
refer to the head of the office of the Courts, or at all events to the head of 
the office of a High Court, acting not as such but as a taxing officer ; but 
it refers to the head of a public office such as the Board of Revenue. 

Ss. 9, 10 and 11 of the Court Fees Act are not in conflict with b. 28. nor 
are ss. 9, 10, 11 and 28, read together, in conflict with s. 54 of the Civ. 
Pro. Code. Cases within s. 10 or s. 11 of the Act would arise only where, 
through mistake or inadverterce of the Court, a plaint which subsequent- 
ly was discovered to be insufficiently stamped, had been received, filed, 
or used in the Court; and clauses (a) and (5) of s. 54 of the Code.are simi- 
larly related to s 28 of the Act. and were not intended to cut down or 
limit its provisions. The ** dismissal ” of a suit under s. 10 or s. 11 of 
the Act has the same effect as that provided by s. 56 of the Code in the 
case of rejection ” of a plaint under s. 54. 

Clauses (a) and (6) of s. 54, which are declared by s. 638 to be inapplicable 
to the original and civil jurisdiction of the High Court, are also inapplica- 
ble to its appellate jurisdiction, notwithstanding the provisions of s. 582. 

The word ‘‘ final ” in s. 5 of the Court Fees Act has the same meaning as in 
s. 12, though it is applied to a different subject. The cases in which it 
has been held that, notwithstanding the use of this word in s. 12, an appeal 
lies from a decision as to the category in which the relief sought by a 
plaintiff or appellant falls, do not mean that decisions which the section 
declares to be ” final” are nevertheless appealable, but that the question 
of category is not a question relating to valuaion, and therefore is not 
declared by thesection to be final. In both s. 5 and s. 12 final is us_d 
in its ordinary legal sense of unappealable. A decision under s. 5 of the 
Act is not open to appeal, revision, or review and is final for all purposes, 
and no means have been provided or suggested by the Legislature for 

questioning it. 

The officer mentioned in s. 5 of the Court Fees Act is not bound to advise 
parties as to the stamp required under the Act, or tc give them notice that 
they have not sufficiently stamped documents which the Act requires to 
be stamped before presentation. 

A practice which is in contravention of the law, even if it is tho practice of a 
High Court, canuot justify a Court in construing an Act of the Legisla- 
ture in manner contrary to its plain wording. Nor can the principles of 
construction to be applied to an Act, be influenced by extr ineous consider- 
ations, such as questions of hardship. 

A plaint contained a prayer for a declaration (i) that certain property was 
tho joint property of the plaintiff, and (ii) that it was not liable to attach- 
ment and sale in execution of a decree held by one of the defendants 
against another ; aud, as a foundation for the latter relief, alleged collu- 
sion, fictitious transactions and want of title. The decree in the sui , 
passed on the 14th September 1887, granted both the declarations prayed 
for. The defendants anpealed to the High Court against the whole 
decree, and stamped their memorandum of appeal with a stamp oi 
Rs. 10 only. On the 9th November 1887, it was tendered to a Judge for 
admission, and it their bore a report dated the 7th November by the 
officer appointed under s. 5 of the Court-fees Act, report wil e 
on receipt of record. ” The Judge made an order, admit, subject t 

% . stamp report; ” and the memorandum was then / e ^ ed c h? , i r£r’ 

and the appeal was entered on the register. On the 27th September 18 , 

• the office reported that there was a deficiency in the stamp of Rs.615 • . 
the 9th November the taxing officer ordered that the eficiency should 
made good ; and on the 8th December 1888. it was made good. At the 
hearing of the appeal a preliminary objection was taken fc ba t a PPeal hed 
never been validly presented within time, or admitted, and that it cou 

not be heard. .. . 

Held that there was before the Court no valid appeal as to the merits of 

which the Court could give a decision. 

Held also that the stamp of Rs. 10 was insufficient, inasmuch as fc wo dis- 
tinct declarations were asked for and obtained, and were by the pp 
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sought to be set aside ; and it was not the province of the taxing officer 
or of the Judge or Court on a question of the sufficiency of a stamp or 
fee to consider whether a plaintiff or an appellant was asking for more 
declarations or reliefs than were reauired for his protection. BALKARAN 
RAI v. GOBIND NATH TIWari. 12 A. 129 (F. B.) = 10 A.W.N. (1890), 39. 

(2) Ss. 4, 5, 12 and art. 152 (2) — Civ Pro. Code , ss. 542,587 — Court competent 
to raise question of lirn't ition not raised by the parties — Act XV of 1877 
(limitation Act),ss. 4, 5 and 12, $ch. ii, art. 152 — Time requisite for 
obtaining a copy of a decree — Exclusion of time between delivery of judg- 
ment and signing of decree — Exclusion of time between furnishing of 
estimate of cost of copy and compliance with the estimate. — Judgment was 
pronounced by the Court of first instance on the 23rd May 1887. The decree 
was signed on the 31st May. An application for copies was made by the 
defendants on the same day. Information of the estimate of the cost of 
copies was given to them on the 1st June ; but they did not comply with that 
estimate until the 9th June. The copies were delivered on the 11th June. 
Ori the 30th Juno, the defendants filed their memorandum of appeal in 
the lower appellate Court which, on an office report that it was within 
time, admitted it, and fixed the 19th August for the hearing. On the 
1st August, another office report was submitted, which showed that the 
appeal was beyond time. Accordingly the Judge on the 2nd August, 
dicectel the defendants to be informed that their appeal was dismissed. 
On the 27th August, however, the defendants presented a petition to the 
Judge in consequence of which he readmitted the appeal and, cancelling 
his order of the 2nd August, directed that the appeal should be heard. 

Held that the appeal was barred by limitation under art. 152, sch. ii of 
the Limitation Act (XV of 1877). 

A question of limitation when it arises upon the facts before a Court must 
be heard and determined, whether ornot it is directly raised in the plead- 
ings or in the grounds of appetl. The fact thkt a subordinate Court has 
decided that the suit or appeal before it was brought within time, or that 
there was sufficient cause within the meaning of s. 5 of the Limitation 
Aot, for the appellant in that Court not presenting the appeal within the 
period of limitation prescribed, does not preclude the High Court from 
considering that decision in appeal. 

S. 5 of the Limitation Act cannot ba applied in making the computation of 
time provided for by s. 12, and does not become applicable until after such 
computation has been made. Raj Coomar Roy v. Saikh Mahomed H uis 
(7 \V. R. 337), dissented from. 

If computing the time to be excluded under s. 10 of the Limitation Act from 
a period of limitation, the ** time requisite for obtaining a copy’’ does not 
begin until au application for copies had been made. 1 therefore, after 
judgment, the decree remains unsigned, such interval is not to to exclud- 
ed from the period of limitation, unless au application for copieshaving 
been made, the applicant is actually and necessarily delayed .through the 
decree not having been signed. Bani Madhu Mitter v. Matungxm, Dassi 
(13 C. 104), disseuted from. BECHI v. AHSAN-ULJLAH KHAN 12 A i 
(F.B ) = 10 A.W.N. (1890), 149. ’ 


(3) Ss. 6, 12 —"Time requisite for obtaining a copy of the decree appealed" 

Kt gleet of Court officials *« issuing copies.— A decree of a lower appellate 
Court was passed on the 26;h March 1888 and an appeal therefrom was 
presented to the High Court on the 6th July, or twe.vo days bfoond the 
time allowed by art 156, sch. ii of the Limitation Act |XV of 1877). An 
application for a copy of the judgment under appeal was made bv the 
appellant* on the JStb March, and the 29tb March was fixed by the’ office 
as the date when the e>timate of the c »sts of >uch copy was Lf> be delivered 
a od it was delivered on that day. T .ie e>l untie was not oomphei with 
until the 5th April, when the appellants put m the u« essarv stamp p t^r 
according to the estuua'e. I'pm the entr\ of Lbe stamp paper no 
intimation was made by the olh v to the appellant* as l > when the oodv 
would be rj\dy lor delivery To > >v \va> delivered oo the lOth April " 
Held that under » 14 of the Limiuium Act the appellant* were entitled t , 

a deduction ot the whole period between the *Sth March and the lOth 

April and that, if this were n ‘t so, the appeal should be admitted under 
». 3 of the Act, 
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The words in s. 12 “the time requisite for obtaining a copy of the decree 
appealed against ” imply that the appellant is not to lose his right of 
aiptal by reason of the neglect of the officials who issue copies or who 
are required to give notice when such copies are ready, SHEOGOBIND v. 
ABLAKHI, 12 A. 105 = 10 A.W.N. (1890), 10 
(4l Ss. 5 12 & art. 170 — Civil Procedure Code, ss, 579. 592 Application for leave 
to appeal as a pauper — Time requisite for obiaming copy of decree Exclusion 
of time between delivery of judgment and signing of decree.— Judgmen t was 
pronounced by the lower appellate Court, dismissing the appeal of the 
plaintiff, on the 29th March, 1887. The decree was signed by the Judge 
on the 1st April, but, in accordance with s. 579 of the Civ. Pro. 
Code, it bore date the day on which the judgment was pronounced. On 
the 15th April the plaintiff applied for a copy of the decree ; on the 16tb 
she received notice that the estimate of the costs of preparing the copy 
was prepared ; on the 19th she paid into Court the amount required by the 
estimate. She had notice to attend on the 23rd for delivery to her of the 
copy and on the 25th she attended and received the copy. On the 12th 
May, she presented in the High Court, to the proper officer, an application, 

under s. 592 of the Code, for leave to appeal as a pauper. .. 

Held that the application was barred by limitation under art. 1<0, soh. n, 
of the Limitation Act (XV of 1877), aud that s. 5 of the Act did not 

apply. , . ' 

Per Edge C. J . — In computing the period of limitation prescribed for an 
appeal ’or for an application fcr leave to appeal as a pauper where the 
decree appealed against is not signed until a date subsequent to the date 
of delivery of judgment, the intermediate period should under s. 12 of 
the Limitation Art, be excluded if the delay in signing the decree has 
delayed the appellant or applicant in obtaining a copy of the decree, and 
not otherwise. 

A delay caused by the carelessness or negligence of a party applying for 
cop/of decree, such as negligence in coming forward to pay the money 
required, can not be taken into consideration or allowed for in compu- 
ting the time requisite for obtaining the copy. The time requisi e, . 
the meaning of s. 12 of the Limitation Act, does net mean requisite by 
reason of the carelessness or negligence of the applicant it means the 
time occupied by the cffici r who has got to provide the copy, in making 
the copy. The important date, with reference to s. 12 and art. 170, is 
not the^te when the copy of the decree is delivered, but the date when 
it is ready for delivery to the applicant if the applicant closes to 
apply where he has had notice that the copy will be ready on that datd. 

PaRBATI v. BHOLA, 12 A. 79 = 10 A.W.N. (1890), 25 

/m 5 14 Aweal preferred to wrong Court through mistake of law 

(5) S Bx huLn oTtim e .^B. 14 of the Limitation Act (XV of 1877) does not con- 
template cases where questions of want of jurisdiction arise from simple 
ignorance of the law, the facts being fully apparent, 13 

c!“cs where from bona fide mistake of fact the suit or has been misled into 
litigating in a wrong Court. The phrase “other causes of a like nature m 
the section is vague, and cannot be held to release a person from the 
obligation to know the law of the land. . 

The decree in this suit was passed by the Subordinate Judge as the Court of 
first instance or. the 3 1st March, 1886. Against the decree the plamtiff 
preferred an appeal to the District Court on the 1st July, 1886, and on the 
nth December 1886, the District Court returned the memorandum of 
aooeaffiled in that Court to the plaintifi upon the ground that the subject 
matter in dilute was above Rs. 5,000. The plaintifi then on the -JOth 
December, 1886. presented the memorandum of a PP ealto ‘^ ^ d etermin .’ 

^Tp^rtany ^utltnVst T StoffiSufy al ter°“t period of 

j Xg a £“£. ZS&' .BS2i 4 

CHAND MAL, 10 A. 537 = 8 A.W.N. (1888) 258 
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(6) — 8s. 6 , 15 — Admission of appeal beyond time — “Sufficient cause ” — Appeal 
filed in wrong Court — Bona fide proceedings — Jurisdiction — Valuation of 
suit. — Questions of jurisdiction, whether with reference to the nature of 
the suit or with reference to the pecuniary limits of the claim, are mat- 
ters to be governed by the statements contained in the plaint in the oause. 
The valuation of the claim as preferred by the plaintiff, and not as set up 
by the plea in defence, would govern the action, not only for the pur- 
poses of the original Court, but also for the purposes of appeal, and ‘ in- 
deed throughout the litigation. 

Presentation of an appeal within the period of limitation prescribed there- 
for to a wrong Court in ignorance of the provisions of law, is not a suffi- 
cient cause within the meaning of s. 5 of the Limitation Act for admitting 
the same appeal in the proper Court after the period of limitation pres- 
cribed therefor had expired. 

To enable the Court to admit au appeal after the period of limitation 
prescribed therefor had expired on the ground that the same had in the 
first instance been preferred within the period of limitation provided 
therefor but to a wrong Court, the appellant must satisfy that he made 
his appeal to the wroog Court “bona fide," that is, under an honest 
though mistaken belief, formed with due care and attention, that he was 
appealing to the right Court. JaG LALi v. Hae NABain SlNGH, 10 A 
524 = 8 A. W.N. (1888) 218 


(7) S. 14 — Exclusion of tune — Act XV of 1877 ( Limitation ) Act, s. 14 — “ Other 

cause of like nature — The words “other cause of a like nature” in 
s. 14 of the Limitation Act (XV of 1877) mean some cause analogous to 
defect of jurisdiction. 

Where a suit was dismissed on the ground that the debt sued for was due 
not to the plaintiff alone but to the plaintiff and his partner, the latter 
not having beeu joined in the suit ; and where the plaintiff subsequently 
brought a fresh suit for the same debt, making his co-partner a party. 

Held that the case was not within s. 14 of the Limitation Act, and that the 
time during which the plaintiff had been prosecuting the former suit 
could not be excluded in computing the period of limitation prescribed for 
the second suit. JEMA v. AHMAD AU KHAN, 12 A 207=10 AWN 
(1890) 76 ' ' ' 

(8) *S. 19, Explanation I — Limitation — Acknowledgment t» toritir.g.- In a suit 

upon a bond brought against the defendant as a principal debtor, an ac- 
knowledgment of liability as a surety only is sufficient to save limitation, 
with reference to s. 19, explanation I, of the Limitation Act (XV of 1877)' 
The Uncovenanted Service Bank v. grant io a 93 = 8 a 
W.N. (1888) 18 




(9) S. 21 — Limitation — Acknowledgment signed by on 

word "only” in s. 21 of the Limitation Act (XV of 1877). is not to b 
treated as a surplusage. It means that the mere writing or signing of ai 
acknowledgment by one partner does not necessarily of itself bind his co 
partner, unless it cau be shown that he had otherwise power to bind tha 
partner for the purpose of making such acknowledgment, and in effec 
purported so to bind him. Gadu BlBl v. PARSOTAM 10 A 4iA = ft a 
W.N. (1888)93 ’ * ° ° f 

(10) Si 23, sch. ii, Nos. 115, H6— Limitation — Continuing breach. — U poi 

failure to pay the principal and interest secured by a bond upon the da^ 
annninfced for such DavmmiL hrpar» h i V* n ♦ • c 


failure to pay **** *^ ****** iutcic&i socureu oy a bond upon the da 

appointed for such payment, breach of the contraci to pay is committed 
knd there is no "continuing breach” within the meanine nf « 43 nc 


and there is no "continuing breach” within the meaning of s 23 nc 
♦‘successive breaches” within the meaning of art. 115 of the Limitatio 
Act (XV of 1877). MAKSAB AE.I v. GDLAB CHAND, 10 A, 85 = 7 AWN 
(1887) 292 4 A W 

(11) S. 28— See MORTGAGE (USUFRUCTUARY), 1 1 A. 438. 

(12) Sch. //, Nos. 32, 120 Suit for removal of trees — Limitation — A suit bv a 

zemindar for removal of trees planted in certain waste land of his villi** 
by persons who have no right to plant them, is governed bv art 7<5\ 
soh. ii of the Limitation Act. and uot by art. 32. schedule ii of th/i'c* 1 * 0 ’ 

Where a defendant having a right to use property for a specified purixwe 
verta it io other purposes, and a suit has to be institutedfor an^uir^ 
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respect of any injurious consequences arising from such perversion, such a 
suit will be governed by art 32. sch. ii of the Limitation Act. MUS- 
HARF ALI v. IFTKHAR HUSAIN, 10 A. 634 = 8 A.W.N. (1888) 257 

(13) Sch. ii. Nos. 60, 127 —“Joint family properly ” Exclusion '* from such pro- 
' perty . — A Muhammadan family consisting of three brothers and their uncle 

iointly owned certain immoveable property which the uncle managed. Two 
of the brothers eSected a settlement of accounts with the uncle, with re- 
ferenceto the profits of the estate ; the share of three brothers was appro- 
priated ; and the money representing that share was deposited with the 
uncle. Subsequently the two who had effected the settlement withdrew 
their portion of the common share, and the third brother sued the uncle 
to recover a sum of money as his one- third portion. He alleged that he 
had been deceived by the defendant into supposing that his portion 
included in the amount withdrawn by his brothers ; but he did not base 
his suit, upon any allegation of fraud. It was contended that art. 1 I, 
sob. ii of the Limitation Act (XV of 1377) applied to the suit, limitation 
running from a date whereoa the defendant haa denied alllia .bilitj in 
respect of the plaintiff’s demand. AHMAD ADI KHAN v. HUSAIN AD 
KHAN, 10 A. 109 = 8 A.W.N. (1888) 9 *** 

<141 Sch ii Nos. 64 and 97— Act IX of 1872 ( Contract Act) s. 65.— Money due 

(U) on an account stated which would, as such, have been barred m three 

years from the statement, under Act XV of 1877, sch. n, art. 64, becomes, 
for purposes of limitation, a debt of another character, when, ^having 
been the subject of an arrangement whereby it was to be retained by the 
debtor as part of the consideration upon a proposed sale of land, that 
arrangement failed, the- sale not being specifically enforceable, and so 

declared by decree. 

In contemplation of a sale of land by the debtor to the creditor it was 
agreed that the book-debt should be retained by the former in satisfaction 
of part of the price, but the parties filling to agree as to cerfc ain obhe 
terms, a suit, brought by the intending vendor for specific P erf °*“ a * O0 » 
was dismissed, on the ground that no effectual agreement had been 

made. . - 

Held that this decree brought about a new state of things, and imposed .a 
new obligation on the deotor, who could no longer allege that he was 
absolved by the creditors being entitled to the land instead of the money. 
He became bound to pay that whioh he had retained in payment of his 
land, the date of the decree giving the date of the failure of an existing 
consideration, within the meaning of art. 97. 

The matter might also be regarded as falling under s. 65 of the Contract Act, 
IX of 1972, under which, when the agreement was decreed ineffectual, tne 
debtor, having previously received an advantage under it, was made liable 
“ to restore ” that advantage, or “ to make c °mpensation for it. BASS >£ 
KUAR V. DHUM SINGH, 11 A. 47 (P.C.) = 15 I. A. 211 = 5 Sar. P.C.J. 260 

= 12 Ind. Jur. 450 ’** 

MK , q j :: Nos. 91 144 — Limitation — Muhammadan Law Inheritance 
' Suit by heir for share of donor' s property by declaration of invalidity of 

A Muhammadan who in October, 1875, executed a deed of gift of his 
property, under which possession was taken by the donees, died in Jun . 
1885 never having taken any steps to have the deed of gift set aside. In 
February, 1886. a suit was brought by his nephew, claiming a share 1 
the donor’s estate by right of inheritance, and by having it declared that 
the deed was procured from the donor by fraud and undue influence. I 
was found that the plaintiff was aware of the existence of the deed soon 
after its execution, and that if there were any facts entitling him to have 
it cancelled, those facts were known to him more than three years before 

the institution of the suit. 

Hpld that the plaintiff had. during the donor’s life-time, no reversionary or 
vested interest, in the estate, but a mere possibility of inheritance, and 
consequently the donor, when he executed the deed, had full disposi g 
powei^over his property, and the right which, at his death, accrued to 
the plaintiff, came to the latter affected by the donor s acts and disposr- 
Hons and that as a suit bv the donor to set aside the deed would at the 
time of his death, be barred by art. 91 of the Limitation Act (XV of 1877), 
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suoh a suit was also barred against tbo plaintiff ^ who claimed through 
him, the cancelment of the deed being a substantial and necessary inci- 
dent of the claim, and the necessity which rested upon the plaintiff for 
obtaining suoh cancolmenfc before he could dislodge the donees not being 
obviated by his choosing to call the suit one for possession of immoveable 
property. HASAN ADI v. NAZO, 11 A. 456=9 A.W.N. (1889) 109 

(16) Arts. 99, 120, 182 -See CONTRIBUTION, 12 A. 110. 

(17) Sch. ii, No. 113 — See SPECIFIC PERFORMANCE, 11 A. 27. 

(18) Sch. ii. No. 116— See BOND, 11 A. 416. 

(19) Sch . ii, art. \±l—Zjimitation-^Suit by Muhammadans for possession of im- 

moveable property by right of inheritance to mother .^ Plaintiffs sued for 
their share in the estate of their deceased father and mother. The defend- 
ants were the brother and a sister and a step-mother of the plaintiffs. As 
regards the claim of the plaintiffs to their shares in the estate of their 
mother, the defendants pleaded that the same was barred by limitation 
inasmuch, as their mother died on the 22nd January. 1873, and the suit 
was not instituted till the ‘29th of January, 1885. The Court below find- 
ing that the mother died oo the 22nd Ja mary, 1873. held that art. 141, 
soh. ii. Limitation Act, barred the claim and dismissed the suit. 

Held that art. 141 of the Limitation Act doe3 not apply to a suit by an heir- 
at law for possession of immoveable property in tint character, but to a 
suit by a Hindu or Muhammadan who. prior to the death of a female, 
occupied the position of a remainder-man or reversioner or a devisee, and 
on the death of the female sues on the basis of that character. HASHM4T 
BEGAM v. MaZHAR HUSAIN, 10 A. 343 = 8 A W.N. (1888) 38 


(20) Soh. H, Nos. 141, J 14 —See HINDU LAW (WIDOW), 10 A. 485. 

(21) Sch. II, Nos. 144, 148 —See MORTGAGE (REDEMPTION), H A. 423. 

(22) Art. 152— See CONTRACT ACT, 1872, ss. 201, 218, 12 A. 541. 

f93l Sch II Nos. 171 B, 178 — Civil Procedure Code , ss. 3. 368. 582 — Death of 
defendant respondent— Application by plainixff-appellant to have represen. 
tative of deceased substituted as respondent.— Held by the Pull Bench 
(MAHMOOD, J., dissenting) that art 171-B of the second schedule of the 
Limitation Act does not apply to the death of a respondent, whether 
plaintiff or defendant io the original suit ; and that art. 178 applies to an 
application made by a plaintiff-appellant to bring upon the record the 
' representative of a decease! defendant-respondent. 

Held by MAHMOOD, J., contra , that the word “ defendant ” in art. 171-B 
includes a defendant-respondent, and, reading art. 171-B with clause 2 of 
g 3 iq oonjunotion with ss. 363 and 532 of the Civil Procedure Code in- 
cludes also a plaiatiff-resp indent ; and that an application made by a 
plaintiff-appellant more than sixty days after the defendant-respondent’s 
death to have the representative of toe deceased made a respondent is 
barred by limitation, and the appeal is liable to abatement. DEBI Din 
v. CHUNNA LaU, 10 A. 264 ( F . B .)=8 A.W.N. (188S) 112 ... 

(24) 8ch. II, Nos. 171- B, 173 — Death of plaintiff -respondent — No application for 

' substitution — App/*eaf»on by defendant appellant for hearing of appeal , — 

Held, by the Fail Bench that inasmuch as art. 178 and not art. 171 B of 
the seoond schedule of the Limitation Act applied to the case of a deceased 
respondent whether plaintiff or defendant in the suit, an application by a 
defondant-appollaut to have his appeal heard in the absence of any repre- 
sentative of the deceased plaiatiff-respondeot could not be allowed until 
the period proscribed by art 173 had expired without the legal represen- 
tatives of the deceas'd applying to be brought on the record in his place. 
Ram Sarup v. Ram Sahai, 10 A. 270 <F.B ) = 8 A.W.N. (1888) 114 

(25) Civil Procedure Code , s. r > 8,368, 682 —sch II, Nos. 171 B, 178— Death of 

plaintiff-respondent - App/tcoliow fey defendants-avpellants for sufestiittlitm 
of legal representative. — The judgment of the majority of the Full 
Bench in Narain Duv. Dajj i Ra»n only decided that art. 171-B, sch. ii, 
of too Limitation Aot of 1837, did not apply to an application by a de- 
fendant-appellant to have toe representative ot a deceased plaintiff-respon- 
dent made a respondent. Art. 173 applies to suoh applications. 


So held by the Full Bench, Mahmood. J., dissenting. 
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GENERAL INDEX. 

Limitation Act (XV of 1877)— (Concluded). 

Held by MAHMOOD, J., that by reason of s. 3 (read with as. 368 and 582) of 
the Civil Procedure Code, the word “ defendant ” in art, 171-B of the 
Limitation Act necessarily includes a plaintiff-respondent. GHAJMAIi 
Das v. Jagdamba Prasad, 10 A. 260 (F.B.) = 8 A.W.N. (1888) 111 

(26) Sch. II, No. 175-C — See CrVTTi PROCEDURE CODE, 1882, 11 A. 403. 

(27) Sch. II, art. 178 — Limitatio? i — Sanction to prosecution — Application for such 

sanction — Criminal Procedure Code, s. 195. — Rules of limitation are 
foreign to the administration of criminal justice, and it is only by express 
statutory provision that any rule of limitation could be made applicable 
to criminal cases. 

Art. 178, sch. II, Limitation Act (XV of 1877), must be construed with 
reference to the wording of the other articles, and can relate only to appli- 
cations ejusdem generis. 

A suit was instituted for possession of certain land on whioh stood a factory. 
In proof of the claim the plaintiffs filed in court a sarkhat or lease, which 
was pronounced by the Munsif to be a forgery. Plaintiffs appealed up 
to the High Court, where, on the 24th June, 1846, the Munsif’s decree 
was affirmed. Defendants then applied to the Munsif for sanction to 
prosecute the plaintiffs for the offence of using a forged document knowing 
the same to be forged. Munsif refused to sanction the prosecution pray- 
ed for; but on application to the Sessions Judge such sanction was granted. 
On application to revise the Sessions Judge’s order granting sanction, it 
was contended that, after the lapse of nearly three years, sanction to 
prosecute should not have been granted. 

Held : that there is no fixed period of limitation for making applications 
for sanction under s. 195 of the Criminal Procedure Code. QUEEN- 
Empress v. AJUDHIA Singh, 10 A. 350 = 8 A.W.N. (1888) 92 = 13 Ind. 
Jur. 36 

(28) Sch. II, No. 178— See CIVIL PROCEDURE CODE, 1882, 11 A. 372. 

(29) Art. 179— See EXECUTION OF DECREE, 12 A. 571. . 

(30) Sch. II, No. 179(4) — Limitation — Execution of decree — Application for 

execution withdrawn by decree-holder — Civil Procedure Code, ss . 373, 374, 
647. — S. 647 of the Civil Procedure Code makes ss. 373 and 374 applicable 
to proceedings in execution of decree. A first application for execution of 
a decree was withdrawn by the decree-holder on account of formal defects, 
the Court returning the application, but without giving permission to the 
deoree-holder to withdraw with leave to take fresh proceedings. Held that, 
withreference to the second paragraph of s. 373 read with s. 647 of the 
Code, the decree-holder was precluded from again applying for execution; 
but that, even assuming that permission to apply again could be inferred 
from the action of the Court in returning the application, s. 374 was 
applicable so as to make a subsequent application presented five years 
after the decree was barred by limitation, with reference to art. 179 of 
the Limitation Act. SARJU PRASAD v. SITA RAM, 10 A. 71 = 8 A.W.N. 
(1888) 1 

(31) Art. 179 (4) — Execution of decree — Application “ in accordance with law** 

Civil Procedure Code, ss. 325 ij), 341 — Act IV of 1882 (Transfer of Property 
Act) s. 99. — The expression “applying in accordance with law” in Act 
XV of 1877 (Limitation Act), sch. ii.^No. 179 (4).— means applying to the 
Court to do something in execution which by law that Court is competent 
to do. It does not mean applying to the Court to do something which, 
either to the decree-holder’s direct knowledge in fact, or from his 
presumed knowledge of the law, he must have known the Court was 
incompetent to do. 

Held therefore that an application to have the judgment-debtor arrested in 
execution of decree, which was in contravention of the terms of s. 341 of 
the Civil Procedure Code, and on application to bring mortgaged property 
to sale, which was in contravention of s. 99 of the Transfer of Property 
Act (IV of 1882), were not applications “ in accordance with law ” within 
the meaning of No. 179 (4) of sch. ii of the Limitation Act. CHATTER 
V. NEWAL SINGH, 12 A. 64=9 A.W.N. (1889) 200 

(32) Art. 179 (4) — See STEP-IN-AID OF EXECUTION, 12 A. “399 (F.B.). 
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Local Government. 

See Civil Procedure Code, 1882, s. 320, 12 A. 564. 

Madness. 

See Hindu Law (Inheritance), 12 A. 530. 

Mahomed an Law. 

1 . — Acknowledgment. 

2. — GIFT. 

3. — INHERITANCE. 

4. — LEGITIMACY. 

6 . — Mosque. 

6. — PRE-EMPTION. 

/ . — A ckno wtedgm ent . 

Inheritance — Legitimacy — Acknowledgment oj sonship. — Per EDGE, C.J., and 
STRAIGHT, J. — The rules of the Muhammadan law relating to acknow- 
ledgment by a Muhammadan of another as bis son are rules of the 
substantive law of inheritance. Such an acknowledgment, unless certain 
impediments exist, confers upon the person acknowledged the status of a 
legitimate son capable of inheriting Where there is no proof of legitimate 
birth or of illegitimate birth and the paternity of a child is unknown, in 
the sense that no specific person is shown to bo the father, then the ac- 
knowledgment of him by another who claims him as a son affords a con- 
clusive presumption that he is the legitimate child of the acknowledger, and 
places him in that category. Such a status once conferred cannot be des- 
troyed by any subsequent act of the acknowledger or of any one claiming 
through him. 

Per MAHMOOD, J. — Although, according to the Muhammadan law, ikrar or 
acknowledgment in general stands upon much the same footing as an 
admission as defined in the Evidence Act, acknowledgments of parentage 
and other matters of personal status stand upon a higher footing than 
matters of evidence, and form a part of the sub-tantive Muhammadan law. 
So far as inheritance through males is concerned, the existence of consan- 
guinity and legitimate descent is an indispensable condition precedent to 
the right of succession, and such legitimate descent depends upon the 
existence of a valid marriage between the parents. Where legitimacy 
cannot be established by direct proof of such a marriage, acknowledgment 
is recognised by the Muhammadan law as a means whereby marriage of 
the parents or legitimate descent maj' be established as a matter of sub- 
stantive law- Such acknowledgment always proceeds upon the hypothesis 
of a lawful union between the parents and the legitimate descent of the 
acknowledged person from the acknowledger, and there is nothing in the 
Muhammadan law similar to adoption as recognised by the Roman and 
Hindu systems, or admitting of an affiliation which has no reference to 
consanguinity or legitimate descent. A child whose illegitimacy is proved 
beyond doubt, by reason of the marriage of its parents being either 
disproved or found to be unlawful, canuot be legitimatised by acknowledg- 
ment. Acknowledgment has only the effect of legitimation where either 
the fact of the marriage or its exact time, with reference to the legitimacy 
of the child’s birth, is a matter of uncertainty. M. ALLAHDAD KHAN v 
M. Ismail Khan, 10 a. 289 

— 2— am. 

(1) Hiba-bil-iwaz — Gift made in consideration of services rendered — Donor not in 
possession — Possession not delivered to donee — Gift invalid. — The funda- 
mental conception of hiba-bil-iioa*. ora gift for an exchange, as understood 
in the Muhammadan Law, is that -it is a transaction made up of two 
separate acts of donation, i.e., of mutual or reciprocal gifts of specific pro- 
perty between two persons, each of whom is alternately donor and donee. 
It does not include the case of a gift in consideration only of natural love 
and affection or of services or favors rendered Nor does such a gift fall 
under the category of hiba-bil-itvae in its improper sense of sale; but it is 
an ordinary gift subject to all the conditions as to validity which the 
Muhammadan law provides. 

A Rift of immoveable property not at any time in the possession of the 
donor, but in that of a trespasser, and consequently never delivered by 
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M ahomedan Law — 2. — Gift — ( Concluded ). 

the donor to the donee, is void under the Muhammadan Law. RAHIM 
Bakhsh v. Muhammad Hasan, 11 a. 1 = 8 a.W.N. (1888) 266 = 13 Ind. 
Jur. 152 

(2) Claim to possession of property under deed of sale — Consideration “ Mushaa ” 
— Effect of possession following upon gift to render it valid. — The law relating 
to the invalidity o! gifts of “mushaa,” i e., the prohibition of the gift of an 
undivided part in property capable of partition, ought to be confined 
within the strictest rules ; and tbe authorities on the Muhammadan law 
show that possession taken under a gift, even although that gift might 
with reference to “mushaa ” be invalid without it, transfers effectively the 
property given, according to the doctrines of both the Shia and the 
Sunni schools. Possession once taken under a gift is not invalidated, as 
regards its effect in supporting the gift, by any subsequent change of 
possession. 

The subject of the gift was shares in revenue-paying villages, with land, 
houses and moveables. Of the greater portion of this property, the donor, 
a mother giving them to her daughter, had only so far possession that 
she was in receipt of the rents and profits. In the deed of gift she declared 
(thereby making an admission whereby her heir and all claiming through 
him were bound) that she had made the donee, her daughter, possessor 
of all the properties ; and she directed that the gift should be carried into 
effect by the daughter’s husband, who was manager of estates on behalf 
of both mother and daughter before then. 

Held, in a suit for the possession of the property on a sale by the heir of the 
donor, brought by the vendees against him, aod joining as defendants the 
heirs of the daughter, then deceased, that sufficient possession had been 
taken on behalf ''f the daughter to render the gift effectual, and to defeat 
the claim as against her heirs. MUHAMMAD MumtaZ AHMAD v. 
ZUBAIDA JaN, 11 A. 460 (P.CJ = 16 I. A. 205 = 5 Sar. P.C.J . 433 

3. — Inheritance. 

(1) Inheritance by Muhammadan law — Sunni and Shia rules of descent — Evidence 

as to deceased having been a Sunni. — A. Muhammadan widow, who by birth 
was a Sunni, but whose deceased husband had been a Shia, h «d during 
her married life conformed outwardly to his religion. The Sunni and 
Shia rules of inheritance differing, her true heirs could only be ascertained 
by determining to which of these sects the deceased belonged at the time 

of her death. 

The evidence relating to the period after her husband’s death led to the 
conclusion that throughout her widowhood she was a Sunni, having 
returned to the religion of her youth when freed from the necessities of 
her position as the wife of a Shia. HAYAT-UN NlSSA v. MUHAMMAD ADI, 
12 A. 290 (P.C.)= 17 I A. 73 = 5 Sar. P.C.J* 521 

(2) See LIMITATION ACT (XV OF 1877), 10 A. 343. 

4 . — Legitimacy . 

See mahomedan Law (acknowledgment), io A. 289. 

5.— Mosque. 

Muhammadan Law — Mosque not capable of dedication or exclusive appropriation 
to particular sect — Muhammadans —Mu hammadi or Wahabi sect — Disturb- 
ing a religious assembly — Right to say “ Amin ” loudly during worship . — 
According to the Muhammadan Law, a mosque cannot be dedicated or 
appropriated exclusively to any particular school or sect of Sunni Muham- 
madans. It is a place where all Muhammadans are entitled to go and 
perform their devotions as of right, according to their conscience. No one 
sect or portion of the Muhammadan community can restrain any other 
from the exercise of this right. 

Members of the Muhammadi or Wahabi sect are Muhammadans, and as 
such entitled to perform their devotions in a mosque, though they may 
differ from the majority of Sunni Muhammadans on particular points. 

But any Muhammadan would commit a criminal offence who, not in the 
bona fide performance of his duties, but mala fide , for the purpose of dis- 
turbing others engaged in their devotions, made any demonstration, oral 
or otherwise, in a mosque, and disturbance was the result. 
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Mahomedan Law — 5. — Mosque — [Concluded). 

Bo held by the Full Bench. 

Per MAHMOOD, J. — According to the Muhammadan ecclesiastical law, the 
word 14 Amin ” must be said and should be pronounced at the end of the 
prayer ending with Surn-i-Pateha ; but there is no authority for holding 
that it should be pronounced in a loud or in a low tone of voice ; and (pro- 
vided no disturbance of the public peace is caused) a Muhammadan pro- 
nouncing the word loudly, in the honest exercise of conscience, commits 
no offence or civil wrong. ATA-ULLAH v. A2 IM -IJLLAH, 12 A. 494 (P.B.) 
— 10 A.W.N <1890), 179 

6 — Pre-emption. 

(1) Pre-emption - Muhammadan Law — Shias — Property owned by more than two 

co-sharers . — The prevalent doctrine of the Muhammadan law governing 
the Shia sect is that no right of pre-emption exists in the case of property 
owned by more than two co-sharers. ABBAS ALI v. MAYA Bam, 12 A. 229 
= 10 A.W.N. (1890) 93 

(2) Pre-emption — Wajib-ul-arz — “ Co- sharer” — Purchaser of isolated plot of land 

in mahal — Purchaser of sir land. —The wajib-ul-arz of a village gave a 
right of pre-emption to “co sharers in the mahal.” One of the co-sharers 
brought a suit for pre-emptiou which the vendee defendant resisted on 
the ground that be also was a co sharer in the mahal, and the plaintiff 
had therefore no preferential right. This contention was based on a 
former purchase by tbe defendant under a deed of sale executed by a co- 
sharer, and comprising (i) an isolated plot of laad in the mahal. lii) sir 
lands in tbe mahal. 

Held by the Full Bench that it being found that the vendee defendant had 
already become a co-sharer in the -mahal prior to the date of the purchase 
which was in question in the suit, the plaintiff had no preferential right 
of pre-emption. 

Per MAHMOOD, J. — The decisions of the Full Bench in Niamat Aliy. Asmat 
Bibi and Bifaf Prasad v. Amtul Bibi have overruled Hasrai Lai v. 
Ugrah Rai a?id Rup Ram v Mangni. SAFDAB ADI v. DOST MUHAM- 
MAD, 12 A. 426 (F.B.) = 10 A.W.N. (1890), 117 

(8) See Pre-emption, 10 A. 472. 

Maintenance. 

Bee ORIMINAIi PROCEDURE CODE, 1882, 11 A. 480. 

Majority Act. 

See ACT IX OP 1876. 

Marriage. 

Suit for dissolution of — See DISSOLUTION OP MARRIAGE, 10 A. 559. 

Mesne profits. 

(1) See Landlord and Tenant, 10 A. 18. 

(2) See Occupancy tenancy, 10 a. 16. 

Minor and Guardian. 

Minor — Custody— Guardianship— Act IX of 1961. ss. 1. 3. 4 —Jurisdiction— 
Civil Procedure Code. s. 17 — Act IX of 1875 [Majority), s. 3— Discretion 
of Court under Act IX of 1861, s. 3. — An application was made to the 
District Judge of Allahabad, under s. 1 of Act IX of 1861, by a relative of 
a minor, alleging that the miuor had, by the acts and with the oormiv&noe 
assistance of the defendants, at Allahabad, boo u removed from the 
plaintiff's oustodv and guardianship at Allahabad, and praying for the 
minor’s restoration thereto. At the time when the applioation was made, 
the minor was at Lahore. 

Held that, under ss. 1.4 of Act TX of 1861, read with s 17 of the Civil 
Prooedure Code, tho application was cognisable by the District Judge of 
Allahabad where tho cause of action arose ; and that, even apart from 
s. 17 of tho Code, the minor having been in tbe custody and guardianship of 
a person withiu the jurisdiction of the Judge of Allahabad, that officer had 
full jurisdiction to deal with the application. 

Under s. 3 of Act IX of 1875 Uhe Indian Majority Act* a person under the 
age of eighteen is a minor within tho meaniug of Act IX of 1861. 
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Minor and Guardian — {Concluded), PAGE 

• No such restriction as is imposed by s. 27 of Act XL of 1858, prohibiting 
the appointment of a guardian of any minor whose father is living and is 
not a minor, applies to persons applying under s. 1 of Act IX of 1861. 

Where the father of a minor was old and unable to work from age and 
weakness, and the minor’s elder brother had been maintaining aud educa- 
ting the minor at his own expense , — held that, under the circumstances, 
the brother was competent to apply under s. 1 of Act IX of 1861, and to 
ask for a certificate of guardianship. 

The words in s. 3 of Act IX of 1861, “ and thereupon proceed to make such 
order as it shall think fit in respect to the custody of guardianship of such 
minor ” oonfer on the Court an absolute discretion to make an order as to 
custody or guardianship, or to refrain from making such an order where 
the ciroumstances do not call for such an order being made. 

Where a minor Hindu over the age of sixteen, who had embraced Christian- 
ity and left the house of his elder brother by whom he had been maintain- 
ed and brought up appeared to be well able to take care of and provide for 
himself, and preferred to be left as he was, and had sufficient mental 
capacity to judge what was best for himself, the Court refused to make 
any order upon an application by the brother for his custody and guardian- 
ship. Sarat Chandra Chakarbati v. Forman, 12 A. 213= io 
A.W.N. (1890), 80 ... 885 


Misjoinder . 

Of cause of action. See CIVIL PROCEDURE CODE, 1882, II A. 33. 

M ortgage. 

1 — GENERAL. 

2 — Conditional Sale. 

3 — foreclosure. 

4 — REDEMPTION . 

5— Sale of Mortgaged Property. 

6— Usufructuary. 

/. — General . 

(1) Mortgage — Hypothecation of “ our zamindari property ” — Ascertainment of 
mortgagors' zamindari interest at date of mortgage — Mortgage not void for 
uncertainty — Act IX of 1872 (Contract) s. 29 — Act IV of 1882 {Transfer of 
Property) ,s. 58.— A deed of simple mortgage described the mortgaged property 
as “our zamindari property” (zemindari apni), and give no further speci- 
fication or description. It was proved that at the date of the mortgage the 
mortgagors had a definite and ascertained fractional share in two zamin- 
daries. 

Held that the words “ our zamindari property ” were sufficiently certain, or 
at any rate were capable of being made certain by the proof of the mortga- 
gors being, at the date of the mortgage-deed, the owners of a specific 
zemindari interest ; and that the mortgage was therefore not void for 
uncertainty. SHADI LAL v, THAKUR DAS, 12 A. 175=10 A.W.N. (1890) 
60 ••* 

(2) See DOCUMENT, CONSTRUCTION OF, 12 A. 387. 

(3) See Landlord and Tenant, 12 a. 419. 

2. — Conditional Sale. 

(1) Payment by mortgagee by conditional sale of prior mortgage — Decree obtained 
by intermediate simple mortgagee for sale — Mortgage by conditional 
sale foreclosed — Intermediate simple mortgagee not entitled to sell without 
paying first mortgage. — B made two mortgages, dated respectively the 
10th Ootober, 1871. and 10th October, 1872, of his zemindari property in 
favor of P. On 27th January, 1874, B mortgaged 117 bighas 7 biswas and 
10 dhurs of sir and cultivatory land belonging to his zemindari for Rs. 700 
to the defendant.. On 10th September, 1877, B made a conditional sale 
of his zemindari property to the plaintiff for Rs. 4,500 to pay off the two 
charges created in favour of P. On the 10th August, 1878, B made 
another mortgage to the defendant for Rs. 300 of the same 117 bighas, 7 
biswas and 10 dhurs. On the 9th November, 1881, defendant obtained 
a decree on his two bonds of the 27th January, 1874, and 10th August, 
1878, and on his application for execution of the decree the property 
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Mortgage — 2 . — Conditional Sale — ( Concluded >. 


mortgaged to him was advertised for sale on the 20th November, 1888. 
Meanwhile the plaintiff had taken the necessary proceedings to foreclose 
his conditional sale, and upon the 19th March, 1683, the sale was 
foreclosed. On the 19th November, 1883, plaintiff instituted this suit with 
the object of having it declared that defendant was nob entitled to bring 
to sale the property mortgaged to him. 

Held that by the conditional sale, which became absolute upon the 19th 
March, 1883, the plaintiff acquired all the rights that subsisted under 
the two mortgages of the 10th October, 1871, and 10th October, 1872, 
and was entitled to press those securities in his aid as prior incumbrances 
to that of the defendant, for the purpose of stopping him from bringing 
the property to sale in execution of his decree before first recouping the 
plaintiff the amount which the latter found to satisfy and discharge those 
incumbrances. 

Held further that the only right which the defendant had to bring the 
property to sale was upon the strength of the decree obtained in the bond 
of 27th January, 1874, for he had no right under the instrument in his 
favour of the 10th August, 1878. The defendant should therefore only be 
permitted to bring the property to sale under his decree in respect of the 
mortgage of 27th January, 1874, when he had satisfied and discharged 
the two mortgage bonds held by the plaintiff of the 10th October, 18< 1, 
and 10th October, 1872. ZALIM GlR v. RAM CHABAN SINGH, 10 A. 
629 = 8 A.W.N. (1988;. 247 

tnx Foreclosure — Suit for possession — Reguldtion XVII of 1806, s. 8-— Cause of 

(2> ^Ton-Imitation Act XIV of 1859, s. 1 (12).-A suit for foreclosure was 
brought in 1886 upon a mortgage by conditional sale executed in 1846, 
the condition being for payment within five years from that date. The 
deed provided that, in default of payment within the prescribed period, 
the property mortgaged “ will be foreclosed {baibat), and this mortgage- 
deed 1 will be considered as an absolute sale-deed." Between 1846 and 
1886 no foreclosure proceedings or other steps were taken by the mort- 
gagee, and no admission of liability was made by the mortgagor. 

Held that, by reason of Act XIV of 1859 (Limitation Act) the plaintiff's 
remedy was barred during the currency of that Act and that the time 
within which he was entitled to maintain an action for foreclosure, if he 
had taken the proper proceedings, expired in 1863. 

Held also that, even if foreclosure proceedings under Regulation XVII of 
1806 had been taken, the cause of action was the original non-payment of 
the monev on the duo date, and the provisions of the Regulation could 
not ere a trash cause of action. MUUMDHAR v. KASCHiS SINOH. 

11 A. 144 =9 A.W.N. (18S9) 41 

-3 . — Foreclosure. 

m Mortaane— Foreclosure— Regulation XVII of 1806, s 8— Notice of foreclosure 

(1) Mor ([ P sianed bv Judoe, — Held that where the notice of foreclosure 

“uoder s s S&Ution XVII of 1S0G was siRned not by the JudRe but 
only by the Munsarim, the foreclosure proceedings were void a6 tnt t*o. 

jj-jA 'iso that the notice which was upen the record of the foreclosure pro- 
ceedings and boro the mortgagor's signature must be regarded as the 
original notice in the matter ; and that the acknowledgment of receipt of 
Enrico bv the mortgagor did not cure the inherent defect of its non- 
denature bv the Judge. IlANUMAN SARAN SlXGH v. BHA1RON SiNOH, 

12 A. ISO = 9 A. W. N. (1999) 199 

( 2 ) See Mortgage (Conditional sale), n a. 144. 

4. — Redemption. 

n^^nution before expiration of term— Mortgagor entitled to redeem before ex. 

(1> unUss mortgage can stew that Ite term binds mortgagor- 

Usufructuary mortaaoe No such general mlo of law exists in India as 
would preclude a mortgagor from redeeming a mortgage before the expiry 
( the term for which the mortgage was intended to be made, unless the 
mortgagee succeeds in showing that by reason of the terms of the mort- 
itsolf, the mortgagor is precluded from paying off the debt due by him 
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Mortgage— 4. — Redemption— -(Concluded), 

to the mortgagee. Where parties agree that possession, of any property 
shall be transferred to a mortgagee by way of security and repayment of the 
loan for a certain term, it may be inferred that they intended that 
redemption should be postponed until the end of the term, though the 
creation of a term is by no means conclusive on the point. 

The term fixed for payment of a debt should be presumed to be a protection 
only for the debtor till a contrary intention is shown. BHAGWAT DAS 
v. PARSHAD Singh, 10 A. 602 = 8 A. W.N. (1888) 263 

(2) Mortgage — Redemption by co-mortgagor — Suit by other mortgagors against 

redeeming mortgagor for redemption of their shares — Limitation Act X-V 
of 1877 (Limitation Act), sch, ii, IVos. 144, 148. — In 1828 one of several co- 
, mortgagors redeemed an usufructuary mortgage executed in 1822 and ob- 

tained possession. The other mortgagors brought a suit against the heir 
of the redeeming mortgagor in L886, for redemption of their shares in the 
mortgaged property. 

Held that the limitation applicable to the suit was that provided by art. 148, 
sch. ii, of the Limitation Act (XV of 1877); that time ran not from the 
date of the redemption in 1828, but from the time when it would have run 
against the original mortgagee if he had been a defendant, i-e . , the date 
of the original mortgage of 1822 ; and that the suit was therefore barred by 
limitation. ASHFAQ AHMAD v. WAZIR ADI, 11 A. 423 

(3) Sale of equity of redemption— Suit by mortgagee for sale of mortgaged property 

— Purchaser not a party to suit — Sale of mortgaged property in execution 
of decree obtained by mortgagee— What passed — Right of purchaser of equity 
of redemption — Redemption. — On the 21st December, 1871, three of the 
defendants in this suit mortgaged four groves to H. In 1872 the plaintiffs 
obtained a money-decree against one D and in August, 1872, in execution 
of that decree, sold the said groves and at the sale purchased them and 
also two mills which were notin dispute in this suit. The decree against 
D has been found to have the same effect as if it were had and obtained 
against all the mortgagors. Of this sale U had notice, in fact he opposed 
it. Subsequently H, the mortgagee, sued the mortgagors on their mort- 
gage, and obtained a decree on it, and under the decree brought the said 
groves to sale in 1877, and purchased them himself. In May, 1880, H sold 
the groves to two of the defendants. The plaintiffs, who were not parties to 
the suit which resulted in the decree under which the groves were sold in 
1877, instituted this suit for possession of the groves. 

Held . that notwithstanding the sale of 1872, what was sold under the decree of 
1877 was the right, title and interest of the mortgagors, as they existed at 
the date of the mortgage of 21st December, 1871, with which would go 
the rights and interests of the mortgagee, and although at sale under a 
decree' for sale by a mortgagee the right, title and interest of the mortga- 
gor which is sold is his right, title and interest at the date of the mort- 
gage, and any right, title and interest he may have acquired between the 
date of the mortgage and of the sale, still any puisne incumbrancer or 
purchaser from the mortgagor prior to the date of the mortgagee’s decree 
and who was not a party to the suit in which the mortgagee obtained his 
decree, would have the right to redeem the property which the mortgagor 
would have had but for the decree. This view is consistent with the 
principles of equity and recognised by the Transfer of Property Act. 
GAJADHAR v. MUD CHAND, 10 A. 520 = 8 A. W.N. (1888) 210 


■5 .— Sale of mortgaged property. 

(1) Mortgage — Second mortgage of the same property to the same person Sale in 
execution of decree on first mortgage— Purchase by mortgagee decree-holder . 

A. decree-holder holding two decrees of different Courts on separate bonds 

hypothecating the same property, in execution of the first decree purchas- 
ed the property himself. The surplus of the sale proceeds was distribut- 
ed by the Court among other persons who held mmey decrees against the 

same judgment-debtor. 

Held that the decree-holder could not afterwards execute the second decree 
against property of the judgment debtor ^not included « 
tion bond. BALLAM DAS v. AMAR RAJ, 12 A. 537 = 10 A. W.N. (1890) 90 
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Mortgage — 5. — Safe of Mortgaged property — {Concluded). PAGfc 

(2) Mortgage — First and second mortgages — Purchase of mortgaged property by 
first mortgagee — Suit by second mortgagee for sale — Plaint denying or 
- ignoring title of first mortgagee — Suit to be dtsmisssd. — Where a second 

mortgagee coming into Court and, denying or ignoring the title of a prior * 
mortgagee, asks to have the property sold as if there were no prior incum- 
brance, the suit should be dismissed, and should not be decreed with words 
of limitation reserving the rights of the prior mortgagee. SALIG Ram v. 

Bar CHARAN LAIi, 12 A. 548 = 10 A.W.N. (1890) 89 ... 1091 


• 6, — Usufructuary . 

(1) Suit for sale by usufructuary mortgagee —Suit not maintainable — Act IV of 
1882 ( Transfer of Property Act), s. 67 (a).— Under s. 67 {a) of the Trans- 
fer of Property Act (IV of 1882), a usufructuary mortgagee whose possession 
has not beon disturbed cannot maintain a suit either for foreclosure or for 
sale on non-payment of the mortgage-money. UMDA v. UMRAO BEGAM, 
11 A. 367=9 A.W.N (1889) 140 

(2) Suit for redemption— Conditional decree— Failure of mortgagor to pay in ac- 

cordance with decree— Subsequent suit for redemption— Res judicata— 
Civil Procedure Code , s. 13— Foreclosure— Act IV of 1882 (Transfer of 
Property Act), s. 93 —Estoppel— Act I of 1872 (Evidence Act), s. 115. — 
In a suit for redemption of a usufructuary mortgage, a decree for redemp- 
tion was passed conditional upon the plaintiff paying the defendants, with- 
* in a time specified, a sum which w*s foand still due to the latter* and the 
decree provided that if such sum were not paid within the time specified, 
the suit should stand dismissed. The plaintifl failed to pay, and the suit 
accordingly stood dismissed. Subsequently he again sued for redemption, 
alleging that the mortgage debt had now been satisfied from the usufruct. 

Held ^having regard to the distinction between simple and usufructuary 
morteaces, that the decree in the former suit only decided that, in order 
to redeem and get possession of the property, the mortgagor must pay 
the sum then found to be due by him to the mortgagee, and did not 
nnerate as res judicata so as to bar a second suit for redemption, when, 
after further enjoyment of the profits by the mortgagee, the mortgagor 
could say that the debt had now become satisfied from the usufruct. 

Having regard to s. 93 of the Transfer of Property Act (IV of 1832», in a 
drought by a usufructuary mortgagor for possession on the ground 
that the mortgage-debt has been satisfied from the usufruct, and 10 which 
the plaintiff is ordered to pay something because tdo debt has not been 
satisfied as alleged, the deoree passed against such a mortgagor for non- 
payment ha* not the cfJect ol foreohu.ng him lot all time Irom redeem- 

ing the property. 

Where the plaintiff in a suit for redemption of a usufructuary mortgage 
was the original mortgagor, who had by a registered instrument assigned 
bis interest in the mortgaged property to another, and the assignee did 
nit aotlv to be made a party to tne suit, but put forward or consented 
to have put forward the original mortgagor as the person entitled to re- 
deem— held that as there was nothing in that litigation to show that the 
defendant-mortgagee was in any way induce! to alter his position or to 
7’ “ act which he would not otherwise have done in consequence of the as- 
Hiflnee’s conduct, the latter was not estopped by s. 115 of the Evidence 
7? Of 1872) or bv any priuciple of equitable estoppel from afterwards 
r n gon h.foL acount^or redemption- M— Sun-UD-DW 
KHAN V. MANNU LAb, 11 A. 3^fc>-9 A.W.JN. fl88J) loo 

_ , . • „ — Pleading — Burden of proof — Civil Procedure Code , 

(3) Redempho _ lS77 Jet). s . 4 $, sch. i,, So. 14S. Act I of 

187J (Evident* del), s. 110.— There > is a clear distioclion as to the onus of 
nrnof 'between cases whore a plamtifi sacs lor possess, oaol land by redemp- 
£"7 * f mortcace and c isss where the defence to a suit lor possession of 
land U twelve years' adverse possession by the defendant. In each case 
Ik, Plaintiff must pie id his title, and if that title is in issue, he must 
makd it out by at least prim a facts evidence before the defendant c*o be 
P„, t) pros! ol his deleaec. Whom the dolsnoe is Iw.lvo j oars' advert, 
¥ defendant mu*t plead aud in\ke out the title he alleges, 

aiad^t hus show that 4. till, of the pUmtill, which otherwis. had tew 
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M origage — 6. — Usufructuary — {Concluded ) . 

proved or admitted, was lost. In a suit for possession of land by redemp- 
tion of mortgage, the very nature of which presupposes that the posses- 
sion of the defendant or his predecessor was lawful, the plaintiff must in 
his plaint show the title upon which he relies, and therefore a title sub- 
sisting at the date of suit. Unless he gives prima facie evidence to show 
that his suit is within time, he fails to prove his title or SU ^® 1S ^ D 6^ , 8“* 3 
to the property. PARMANAND MlSR v. SAHIB ALI, 11 A. 438 = 9 A.W.N. 

(1889) 155 "• 

(4) Act IV of 1 882 {Transfer of Properly), ss. 56 (d), 98 — Splitting claims Suit 
by usufructuary mortgagee excluded from possession for unpaid interest 
Cause of action— Subsequent suit for principal and residue of interest 
barred— Civ. Pro. Code , s. 43.— A deed of mortgage executed in 1879 for 
a consideration of Rs. 300 provided that the term of the mortgage should 
be four years certain, that certain interest should be payable, that the 
motgagee should have possession, that the profits should be appropriated 
first in lieu of vearly interest and aoy balance appropriated in payment 
of the principal' debt, and that the mortgagor should be entitled to redeem 
if the principal and interest were paid at the expiration of the lour years. 
The mortgagee never obtained possession ; and in 1882 he brought a suit 
against the mortgagor, to recover the unpaid interest then due, and 
obtained a decree, which was satisfied by the sale of property belonging 
to the iudgment-debtor. In 1886 he brought another suit for recovery 
of the principal, together with the residue of interest up to the date of suit. 

Held that, inasmuch as there was no stipulation in terms that the mort- 
gagee was to remain in possession until payment of the mortgage-money, 
the instrument did not strictly fall within s. 58 (d) of the Transfer .of 
Property Act (IV of 1882). and that the rights aud liabilities of the parties 
must be determined in accordance with the principles enunciated in s. J8 

of that Act. ' 

Held , upon the construction of the instrument, that it must be regarded as a 
usufructuary mortgage not only during the four years, but after their 

expiration. * 

Held that the cause of action in the suit of 1882 was the mortgagor s non- 
delivery of possession of the mortgaged property, by reason of which the 
mortgagee had been unable to realize his interest from the usufruct , that 
the cause of action accrued to the mortgagee from the moment the instru- 
ment came into operation and possession was not delivered ; that tne 
cause of action to recover the principal accrued at the same time and 
was the same cause of action ; that the plaintiff was therefore bound in 
the suit of 1882 to sue for the principal ; and that the present suit was 
consequently barred by s. 43 of the Civ. Pro. Code HlKMATULLA 
KHAN v. IMAM ALI, 12 A. 203 = 10 A.W.N. (1890), 87 


Mosque* 

See MAHOMEDAN LAW (MOSQUE), 12 A. 494. 

Moveable property . 

(1) See HYPOTHECATION, 10 A. 133. 

(2) See transfer of property act, 1882. 10 a. 20. 

"M ushaa.** 

See MUHAMMADAN LAW (GIFT), 11 A. 460. 

Notice . 

(1) See MORTGAGE (FORECLOSURE), 12 A. 189. 

(2) See TRANSFER OF PROPERTY ACT, 1882, 10 A. 20. 

(3) Of ejectment. See LAND-HOLDER AND TENANT, 10 A. 13. 

Nuisance , public. 

See PENAL CODE, 10 A. 14. 

Oath. 

or affirmation. See ACT X OP 1873 (Oaths). 11 A. 183. 
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Occupancy tenancy . 

( 1 ) Sale by occupancy- tenant — Decree in favour of Zemindar against purchaser for 
mesne profits — Mesne profits how to be assessed. — Where in a suit against 
an occupancy-tenant and his vendee, the zemindar obtained a decree for 
oancelment of the deed of sale for possession of the land by ejectment, 
and for mesne profits from the date of suit to the date of recovery of pos- 
session, — held that the mesne profits awarded must be assessed as damages 
against the vendee as a trespasser, and that the proper measure of such 
damages was not the rent which was payable by the vendor, but the 
actual market-value of the land for the purpose of letting. MATUK 
DHARI SINGH v. ALI NaQI, 10 A. 15=7 A.W.N. (1837), 242 

Occupancy tenant. 

(1) See Landholder and Tenant, 10 A. 159. 

(2) See Landlord and Tenant, 12 a. 419. 

(3) See Occupancy tenancy, io A. 15. 

Offences against religion. 

See MAHOMEDAN LAW (MOSQUE), 12 A. 494. 

Owner. 

See PENAL CODE, 12 A. 550. 

Pardanasbln Woman. 

Practice — Pardanashin lady— Personal appearance in Court. — Although there is 
jjo provision in the Orim. Pro. Code which protects pardanashin 
ladies from appearing in a Court of justice, nevertheless it is very undesir- 
able to compel the attendance of such persons. 

It cannot be admitted as a general principle that pardanashin ladies whose 
evidence is required in criminal trials are to be allowed to compel the 
Court to examine them at some other place than the Court-house itself. 
Where a Magistrate considered it necessary to take the evidence of a pardana- 
shin lady, who objected to appear in Court, the High Court directed him 
to make arrangements so as to take her evidence either in an empty Court- 
room in the presence of himself the 

•spmition or if no empty Court-room wore available, in his own private 
room or' some other room in the Court building. IN THE MATTER OF 
THE PETITION OF BA SANT BlllI, 12 A. 69 — 9 A.W.N. (1889), 202 ... 

Pardon. 

Effect of tender of — See ACCOMPLICE, 11 A. 79. 

Part (T\ S Execution of decree— Civ. Pro. Code , 1882, s. 244 (c).— Question for Court 
E executing decree— Parties to the suit —Bepresentative.— After the death of 
a childless Hindu widow, a lessee from her of property which had belong- 
ed to her husband obtained against her vendees of part of the same pro- 
nertv a decree for damages for wrongfully keeping him out of possession. 
The^effeot of the decision was to decree the claim against the estate of the 
widow, and to exempt from liability the judgment-debtors personally and 
nrooertv which they had purchased, la execution of the decree the 
^id property was sold, and was purchased by the decree-holder: one of the 
iudgmeut-debtors had died during the execution proceedings, and her son 
was duly impleaded as her representative, and he raised no objection to 
the attachment and sale. Subsequently this son sold his rights and 
. 2, “ - nrooertv • and his vender sued the decree-holder to rocover 

oa the g^d that the decree being limited to the estate of 
possess , B widow the defendant as purchaser could not acquire 

btTth^Sftl^aoy^il^U.uperioir to those of the widow ; that those rights 
had expired a poo her death, and left nothing to be sold, and that on her 
death the property devolved upon the plamtifi s \<mdor, and had thence 

vendor was a party to the suit within the moaning 
of . ill (cl of the Civ. Pro. Code, and that he not having objected 
to the sale in execution of the decree, ne.ther he nor the plaintiff coaid go 
behind that sale or claim the properly upon any title which he might 
have asserted ... the execution procoocUngs. end that the suit was barred 
by s. 244. RAQHUBAR DIAL V. HAMtD JAN, 12 A. id “10 A.W 

(1 890), 13 ^ v 

(2) See Civil procedure Code, ISS2, 12 A. *40 (r.B.). 
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Partition. 

(1) Jurisdiction— Civil and Revenue Courts— Suit lor 'partition and possession of 

a share in a particular plot in a patti — Act X IX of 1873 (N. W. P. Land. 
Revenue Act), ss. 135, 241 (f).— A suit by a co-sharer in a joint zemindari 
estate for partition and possession of his proportionate share of an isolated 
plot of land is not maintainable in a Civil Court, with reference to ss. 135 
and 241 of the N.W.P. Land Revenue (Act (XIX of 1873). IJRAIL v. 
KANHAI, 10 A. 5 = 7 A.W.N. (18d7) 218 

(2) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 11 A. 328. 

(3) See Jurisdiction, 12 A. 506. 

Partnership . 

See Civil Procedure Code, 1882, 10 A. 587. 

“ Pattidars .” 


See Pre-emption, 10 A. 107. 

Pauper , 

See Civil Procedure Code, 1882, 10 A. 467. 


Pauper Appeal, 

See LIMITATION ACT, 1877, ss. 5, 12 and art. 170, 12 A. 79. 

Penal Code ( Act XLV of I860). 

(1) Ss. 71, 170, 383 — See SEPARATE SENTENCES, 10 A. 58. 

(2) Ss. 75! 411— See CRIMINAL PROCEDURE CODE, 1882, 11 A. 393. 

(3) S. 154 — Liability of owner or occupier of land on which an unlawful assembly 

is held . — It it not necessary, in order to render the owner of land on which 
a riot takes place criminally liable, that they should be aware of the likeli- 
hood of such an occurrence. That his karinda should ihave taken an 
active part in the riot is sufficient to warrant the conviction of the owner, 
under s. 154 of the Penal Code. QUEEN-EMPRESS v. PAYAG SINGH, 
12 A. 550 = 10 A.W.N. (1890), 176 

(4) S. 188, See CRIMINAL PROCEDURE CODE, (ACT X OF 1872), 10 A. 115. 

(5) S 212 — Harbouring an offender — To justify a conviction under s. 212 of the 

' * Penal Code, it is necessary that there should be an offence committed, 

and consequently an offender who has been harboured or concealed. 
Queen-Empress v. Fateh Singh, 12 a. 432 = 10 A.W.N. (1890), 73 ... 

(6) S. 228— See CRIM. PRO. CODE, 1882, 11 A. 361. 

(7) Ss 268 290 — Public nuisance— Slaughter of kine by Muhammadans on their 

* own 'property— Act XLV of 1860 ( Penal Code), ss. 268, 290.— A person wil- 
fully slaughtering cattle in a public street, so that the slaughter could be 
heard and seen by the passers-by, would commit an offence punishable 

under s. 290 of Penal Code. 

But where certain Muhammadans, for a religious purpose, killed and cut up 
two cows before sunrise in a private compound, partly visible from a 
public road, and the killing of one of the cows only was witnessed by one 
Hindu held that the circumstances proved did not amount to the com- 

mission of a public nuisance as defined in section 268 of the Code. QUEEN- 
EMPRESS V. ZAKIUDDIN, 10 A. 44 = 7 A.W.N. (1887) 232 ... 

fftl <? 295 “Object'' held sacred by any class of persons — Killing cows in a public 

■ place. — The word “ object " in s. 295 o< the Penal Code does not inolude 
animate objects. QUEEN-EMPRESS v. IMAM ADI, 10 A. 150 (F.B.) = b 
A.W.N. (1888) 17 


(9) 

( 10 ) 
(ID 


Ss. 380, 454— See CRIMINAL PROCEDURE CODE, 1882, 10 A. 146. 


g 383 — See SEPARATE SENTENCES, IQ A. 58. 

S 498— Detaining with criminal intent a married woman.— The words 
“ such woman ” in s. 493 of the Indian Penal Code do not mean such a 
woman as has been so enticed as mentioned in that section but mean 
such woman whom the accused kno.^s or has reason to believe to be the 
wife of any other man; the detention of such a woman with the particular 
intent defined in the section is one of the offences made punishable under 
that section- EMPRESS v. NiADAR, 10 A. 580 = 8 A.W..N. (1888) 217 ... 


Persona I injury. 

See SMALL CAUSE COURT SUIT, 10 A. 49. 
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Personal insult. 

Seo DEFAMATION, 10 A. 4*25. 

Plaint. 

Bee OrVIE PROCEDURE OODtt, 1882, as. 54, 56, 12 A. 553. 

Pleader and Client . 

See LEGAD PRACTITIONERS ACT, ss. 27, 29, 29, 39, 12 A. 169- 

Police officer. 

See ACT V OF 1861 (PODICE), 10 A. 459. 

Possessory Suit. 

Practice — Suit for exclusive possession of property Court competent in such 
suit to decree joint possession. Where the plaintiff claimed exclusive 
possession of immoveable property to which the defendants also claim to 
jjQ exclusively entitled, — held, that the Court was competent, upon the 
finding that the property belonged to the parties jointly, to give the plain- 
tiff a decree for joint possession. WAHID ADAM v. SAFAT ADAM, 12 A. 
556 = 10 A. W. N. (1890), 130 


Possessory title . 

Possession of and partition between co-widows of estate left by their deceased 
husband — Attempted adoption of sister' s son by a Brahman . — Possession 
of the estate left by their deceased husband was taken by two widows of 
a deceased Hindu, who being childless, had before his death, adopted a 
sod, to whom, also, by will, he bequeathed his estate. The adopted son 

died soon after the testator. 


Held, that the widows ha<J a possessory title or interest in the estate, not- 
withstanding that a preferable title might exist m others through the 
deceased legatee; also, the estate, being jointly held by them, was 
partible, and that either widow might make a suit for partition* 

The child whom the testator had purported to adopt was his sister’s son. If 
it had been necessary to determine the point, their Lordships would pro- 
bably have had little difficulty in accepting the opinion of the High 
Conrt'tbat a Brahman cannot fully adopt his sister s son. SUNDAR v. 
PARBATI, 12 A. 51 (P.C.) = 16 I. A. 186 = 5 Sar. P. O. J. 448 


Practice and Procedure . 

n v lower an peltate Court under Civil Procedure Code, s. 566— No 

(1) m d b plaintiffs under s. 561— Objections raised for the first time 
In se^Zd appeal by plaintiffs -Such objections enter tainable - Obj oc- 
trois whichmight have been, but were not, made under s 567 of the Civil 
Procedure Code in a lower appellate Court to the findings on remand of 

of first instance, cannot bo raised for the first time as grounds of 
Itom the lower appellate Court's decree. MUHAMMAD 
ABDUD TaI V. Sh”o BISHAD RAI, 10 A. '28 = 7 A.W.N. (1887). 234 ... 

Betnand— Power of appellate Court to deal with xohole appeal after 

(2) Practice— Re In a second appeal by the defendant, in which the 

ptiTuc/fUed obloctloos to tho decree under s. 561 of the Civil Procure 
Code the High Court, without giving judgment on the appeal, stated 
Svtng reasons) the opinion that the appellant would be eot.tled to suc- 
ceed and at the same time rem.tted an issue under s. 566 of the Code 
with reference to the plaintiffs' objections. At that time the appeal was 
Apparently not argued P out. and the .true .meaning of the facts astound 
was obviously not present to the mind of the Court. 

that udoo the return of tho findings on remand, the Court could not 
treat the appeal as already decided and the objections the sole matter for 
consideration, but must consider both appeal and objections and decide 

tho whole case. . _ . . 

Held however, that where Judges have heard arguments on some of tbo 
issues and have expressed their views thereon and have rem.tted another 
issue or issues under s. 566. they are not bound, on the return of find- 
nos to hoar the case de novo but may conhue counsel to argument upon 
tho findings^ BACHMAN PRASAD V. JAMS A PRASAD. 10 A. 169 = 7 

A.W.N. (1887) 295 
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Practice and Procedure— {Concluded). 

(3) Issue raised by Court which was not raised by parties.— The plaintiffs in a 
1 ' suit denounced in the plaint their two signatures to a sale-deed as for- 
geries, and never alleged that they witnessed xfc under pressure. The Court 
of first instance found them to be genuine, and the lower appellate Court, 
while agreeing with the Court below in its findings upon the question of 
the genuineness of the signatures, observed that they were obtained under 
presfure and so reversed the decree of the Court below. On second appeal 

to the High Court. . 

Held, that Courts are not to raise important and serious issues in a, case > f or 
the parties when they have not raised it themselves by their, °^^_ ea ^ 1 () n | 8 
in the cause. WALI-UIi-LAH KHAN v. M. ISRAR-UL-LAH KHAN, 10 A. 

627 — 8 A.W.N. (1888) 242 •** 

TPrpcution of decree — Decree affirmed on appeal — Amendment of decree oy 
first Court after affirmance— Objection by judgment- debtor to execution of 
amended decree — Appeal from order disallowing objection Objection . 
allowed on appeal.— The decree of a Court of first instance having on 
appeal been affirmed by the High Court, the first Court altered the decree 

which had been affirmed, intending to bring it into acco ^ da “° e ' d w ! ‘ lica _ 

iud^ment of the High Court. After the decree had been altered, a^Uca 
tion was made to execute it as altered, but this was opposed by 
judgment-debtor on the ground that that was not tho decree which cou 

be executed. . . 

Held bv the Pull Bench that the objection must prevail, on the grounds that 
the decree sought to be executed was not that of the appellate Court, and 
that the decree had been altered by the first Court, which had no power 

to alter it. 

Held by the Division Bench that the order of the first Court disallowing 
the obiection and directing that execution of the deoree as altered should 
proceed couM not be regarded as passed under s. 206 of the Civil Procedure 
Code but was an order passed in execution of decree and, as such, was 

appealable Muhammad Sulaiman Khan v. Fatima, U A. 314 (F.B.) 
= 9 A.W.N. (1889) 107 

(5) See BOND, 11 A. 416. 

(6) See CIVIL PROCEDURE CODE, 1882, 10 A. 289 ; 11 A. 35 ; 11 A. 267. 

(7) See COSTS, 11 A. 349. 

(8) See CRIMINAL PROCEDURE CODE, 1882, 11 A. 361. 

(9) See Hindu Law (Widow), 10 A. 495. 

Pre-emption. 

Waiib-ul-arz — “ Pattidars\"—“Chakdars”—Held that the 
terras of a wajib-ul-ars conferring a right of pre-emption upon pattidai -s 
did not apply to a chakdar holding a share in the sax “® 
vendor. BAD WANT SINGH v. SUBHAN ADI, 10 A. 107-7 A.W.N. 

(1887) 290 

,o> Rival suits-Each pre-emptor made defendant in the other's suit - Suits tried 
(2) Rivrttwt* ate deorees - DeC ree allowing pre-emp tion tn 

one case only on condition of default by other preempt or -Finality of de- 
ZZAn suverior pre emptor's suit— Appeal by inferior pre-emptor tn his 
own suit— Appellate Court not competent to alter decree so as to affect sup - 
vie emotor's right.— In two rival suits for pre-emption each pro* 
t^ptor was made a defendant in the other’s suit. The suits were tried 
together upon the same evidence and were disposed of by a s mglc l^dg- 
S butby separate decrees. In one of the suits the pre-emptor obtained 
^decree in the terms of s. 214 of the Civil Procedure Code. In the other 
?hA nre emptor obtained a decree, subject to the condition that, in the 
tvpnt of thefirst pre-emptor failing to execute his deoree, the second pre- 
should be entitled to execute it. The decree in the first suit was not 
^nealed and became final. The second pra-emptor appealed from the decree 

suit upon the grounds that the amount ordered to be paid was 
m his own ® u , lt :. U ?° th e firat pre-emptor had lost his right and the deoree 

the second suit should not have been made subjeot to the condition above 
stated. 
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Pre-emption — ( Continued ). 

Held that the appellant, if he desired to get rid of the decision regarding 
the first pre-emptor’s preferential right, should have appealed against the 
first pre-emptor’s decree, but that that decree having become final, the 
questions between the two pre-emptors could not be reopened on appeal 
from the second pre-emptor’s decree. OHAJJU v. 8HEO SAHAI, 10 A. 123 
= 7 A.W.N. (1887)301 

(3) Wajib-ul- arz — Rival stiite — Decree not to allow either claimant to pre-empt 

part only of the property over which he has a pre emptive right . — Where two 
rival pre-emptors, each having an equal right to claim pre-emption under 
a wajib-ul' arz, bring suits to enforce their rights, in the absence of any 
thing in the wajib-ul-arz to the contrary, the rule of a Muhammadan law 
must be observed, and however the property may be divided by the decree 
of the Court between the successful pre-emptors t the Court must take care 
that the whole share must be purchased by both pre emptors, or on the 
default of one by the other, or that neither of tbem should obtain any inter- 
est in the property in respect of which the suits were brought. 

In two rival suits for pre emption, the Court gave one claimant a decree in 
respect of a three annas share, and the other a decree in respect of a two 
annas six pies share of certain property, each decree being conditional on 
payment of the price within thirty days. The Court further directed that 
in case of either pre-emptor making default of payment within the thirty 
days, the other should be entitled to pre-empt his share on payment of 
the price thereof within fifteen days of such default. Both pre-emptors 
made default of payment within the thirty days. One of them, within 
the further period of fifteen days, paid into Court the price of the share 
decreed in favour of the other and claimed to pre-empt such share. 

Held (affirming the judgment of MAHMOOD, J.) that the claim was inad- 
missible, since to allow it would have the effect of defeating the rule of 
law that a pre-emptor must buy the whole and not part only of the 
property which he is entitled to pre empt. ARJUN SlNGH v. SARFARAZ 
Singh, 10 A. 182 = 8 A.W.N. (1S88), 55. 

(4) Waiib-ul arz — Pre-emptor out of possession of his own share His own share 

lost by him pending appeal — Muhammadan Law- The plaintiff instituted 
this suit to enforce her right of pre-emption in respect of a share in a 
village of which she alleged to be a co-sharer with the vendors. I lie 
defendants to the suit were the vendors, the vendees, and others who were 
rival claimants for pre-emption in the share sold. The rival pre-emptors 
alone defended the action on the ground, among others, that plaintiff was 
not in possession of her own share in the village out of which she alleged 
that her right to claim pre-emption arose. The Court of first instance 
dismissed her suit. In appeal the District Judge in effect dismissed her 
claim as against the defendants who were the rival pre-emptors. but gave 
the plaiutiff a right to obtain the share if the other pre-emptors did not 
avaiF themselves of tho decree which they had obtained m their 
On the 12th of January, 1837, plaintiff's second appeal was admitted, 
and on the 20th January plaiutiff’s share in the village out of which her 
claim to pre emption in respect of the share sold arose w as sold m exe- 
cution of a decree in anothor suit. Respondent contended that as since the 
appeal the share out of which plaintiff alleged that, her right arose was 
sold, she could not got any decree now m her favor. 

Held that this Court as a Court of appeal have only got to see what was 
the decree, which the Court of first instance should have passed and if 
tho Court of first instance had wrongly dismissed the claim, the plaiutiff 
cannot be prejudiced by her share having be. u subsequently sold in exe- 
cution in another suit; such a sale could not have affected her right o main- 
tain the decree, if she had obtained a decree in her favor in theCourt of 
first instance, either on review or on appeal. nor could it ha\e been made 
the ground of appeal. Further, plaintiff being out of possession of her 
share at the time she instituted the suit for pro emption was immaterial 
the Court should have ascertained whether the plaint iti wa^ at the data of 
Buifc entitled in law to the share out of which her right of pre-emption 
was alleged to have arisen. 

Held by MAHMOOD. J., that the passage lrom Hamiltou s Hedaya by Grady, 
p. 562, means that in the pre emptive tenement the pre emptor should 
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Pre-emption — [Continued ) . 

have a vested ownership and not a-jnere expectancy of inheritance or a 
reversionary or any kind of contingent right, or any interest falling short 
of full ownership. SAKYNA BlUI v. AMIRAN, 10 A. 472 8 A.AAr.N. (1888) 

177 = 13 Ind. Jur. 114 

(5) Town-Custom— Evidence -Decrees enforcing right— In a suit for pre-emption 

based on custom, evidence of decrees passed iu favour of sucb a custom, in 
suits in which it was alleged and denied is admissible evidence to prove 
its existence. The most satisfactory evidence of an enforcement of a cus- 
tom is a final decree based on the custom. GURDAYAL MAL v. JHANDU 
HAL, 10 A. 585= 8 A.W.N. (1888) 242. 

(6) Waiib-ul-arz —Clause fixing price in case of sale to a co sharer —Agreement 

running with the land—Pre emptor eutitled to take property on payment of 
price fixed in wajib-ul arz.— The pre-emptive clause in the wajtb-ul-arz of 
a village contained the provision that the right of pre-emption could be 
enforced on payment of such sum as would represent the kimat-%- 
muravvajah ,” that is, according to current rates. A suit for pre-emption 
was brought against the vendor and vendee of a certain fractional share 
in the village, and the plaintiff claiming the benefit of the above provi- 
sion disputed the price entered in the sale deed as the proper price for 
the share according to current rates. 


• • • 


Held following Karim Bakhsh Khan v. Phula Bibi, that a co-sharer was en- 
titied to purchase the share sold at a price to be ascertained according to 
the rule in that behalf contained in the wajib-ul-arz and the condition in the 
wajib-ul-arz regarding the price to be paid for the share sold was binding 
on the land and therefore binding on the stranger vendee. UPMANI 
KUAR v. RAM DIN, 10 A. 621=8 A.W.N. (1888) 243 •• 

(7) Waiib-ubarz— Construction— “ Karibi" meaning of .—The word “karibi" 

' used by itself in the pre-emptive clause of a wajib-ul-arz to indicate share- 

holders “ near ” to the vendor, is ambiguous and inadequate to express the 

intentions of the shareholders. . . . , m 

The pre-emptive clause in the wajib-ul-arz of a village gave a right of pre- 
emption in cases of sale by shareholders, first to bhai hakiki (own 
brothers), next to “ karibi ” (near), and next to co-sharers in the same 

thoke as the vendor. _ 

Held that although the word “ karibi ” must be read in connection with the 
preceding word “ bhai the words “ bhai karibi " could not reasonably be 
confined to cousins, but must be construed as meaning bhai bund or 
“ bhai log " so as to include all near relatives, both male and female. 

Held also that a vendor’s father’s brother’s widow, holding a share in the 
village absolutely and as heir of her deceased husband, was entitled to 
pre-emption in preference to the vendees, who were only sharers in the 
same thoke as the vendor. KHUMAN SINGH v. EiARDAI, 11 A. 41 (F.B.) 
= 9 A.W.N. (1889), 1 

(M Waiib-ul-arz — Muhammadan Law - Refusal by pre-emptor to purchase— 
8 Immediate demand— Pre-emptor claiming property as to part of which he 
has disqualified himself from suing.— The wanb-ul-arz of a village provid- 
ed that a co-sharer wishing to sell his share must give notice to the 
other co-sharers, and that first a nearer co-sharer and next a more distant 
co-sharer should have a right of pre-emption. Where such notice 
having been given, the co-sharer receiving notice took no action thereon 
within a reasonable time, - held that as his inaction would lead the 
vendor to conclude that he would not interfere or become a purchaser, it 
was equivalent to declining to purchase. 

» BAlB of nrocerty, to which tho Muhammadan law of pre-emption was appli- 
cable took place in October, 1881. The plaintifi-pre emptor and ms 
agent became aware of the sale shortly after it took place, and 
months prior to July, 1885. He did not allege that he had g.ven notice 

that he claimed to exercise his right of pre-emption before July, 1885. 

It was found as a fact that no such notice was given. 

Held that even if such notice was given, it was too late, and was not prompt 
demand in accordance with the Muhammadan law. 

The principle of the rule that a pre-emptor must claim the whole of the 
property^ included in the sale-transaction, and for whioh one price 
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Pre-emption — (Continued). 

paid, if be is entitled lo claim it, and cannot obtain a decree for part 
only of such property, applies to the case of a pre-emptor who claims the 
whole, but who is at the time disentitled by his own act or laches to main- 
tain the claim as to a part. Such a disqualification prevents the pre- 
emptor from maintaining his suit for any portion of the property included 
in the sale. ' 

Where therefore a pre-emptor was disqualified from claiming a portion of 
the property sold, by not having made a prompt demand in accordance 
with the Muhammadan law in respect of such portion. — Held that he was 
thereby prevented from maintaining his suit for another portion claimed 
under the provisions of the wajib-ul-arz of village, though he was willing 
to pay the full purchase-money and to leave in the vendee’s hands the 
portion as to which he was disqualified. MUHAMMAD WlLAYAT ADI 
KHAN V. ABDAL Rab, il A. 108 = 9 A W.N. (1889) 17 = 13 Ind. Jar. 233. 

(9) "Mortgage by conditional sale — Foreclosure — Regulation XVII of 1806 — Suit 

by mortgagee for possession — Compromise and decree thereon — Mortgagee 
accepting part of the property in suit — Suit lor pre-emption — Pre-emptor 
not asserting or proving validity of foreclosure proceedings — Pre-emptor' s 
title referred to date of compromise and decree — Purchase-money — Acquies- 
cence of pre-emptor in transfer . — The mortgagee under a deed of conditional 
sale executed in 1878 took foreclosure proceedings under Regulation XVTI 
of 1806, and, the year of grace having expired, a foreclosure proceeding 
was recorded on the 18th September, 1882, declaring the mortgage to 
have been foreclosed. In August, 1885, the mortgagee instituted a suit 
for possession of the mortgaged property. On the 19th September, 1885. 
the suit was compromised, the mortgagee accepting a part of the mortgaged 
property and relinquishing the remainder. A decree was passed in the 
terms of the compromise. Subsequently, a suit for pre-emption was 
brought against the mortgagor and mortgagee to enforce pre-emption in 
respect of the alienation. The plaintiff claimed lo pre-empt the whole 
of the property to which the deed of 1878 related, including the portion 
relinquished by the conditional vendee under the compromise and decree 
of the 19th September, 1885. 

Held that although upon the expiration of the year of grace, the ownership 
of mortgaged property vested in a conditional vendee even though he might 
not have obtained a decree establishing or declaring his right, and the 
right of pre-emption accrued on the date when the conditional sale thus 
became absolute, vet foreclosure proceedings under the Regulation, being 
of a purely ministerial character, were not conclusive or even prtma facte 
evidence in a subsequent litigation against the conditional vendor that a 
valid foreclosure had been duly effected ; that strict observance of the re- 
quirements of the Regulation were conditions precedent to the right of 
foreclosure ; and that, in the present case, as the plaintiff had not asserted 
or attempted to prove that all those requirements had been fulfilled so as 
to result in an actual foreclosure and consequent accrual of pre-emption 
at the end of the year of grace, no foreclosure was shown to have taken 
place prior to the compromise of the 19th September. 1885 and the plain- 
tiff’s ri^bt of pre-emption accrued on and must bo referred to that date, 
and consequently extended only to the property to which the compromise 
related, and the price payable by the plaintiff was the amount specified in 
the compromise. AJAIB NATH v. MATHURA Prasad. 11 A. 164 

(10) Waiib-ul-ara — Parfi'ion of village %nto separate mahals—Neic wajib-ul-ar* 

for each mahal.— Cases where, after the division of a village area into 
separate inahals for which no new uuyib-ul are is drawn up the old u>a,tb- 
ul-ara for the whole area has beeu held to apply generally to the new 
mahals and such division has beeu held not to affect covenants existing 
between the co-sharers under such icajib-ul-ara . distinguished from eases 
whore a new toajib-ul-arz has after the division been drawn up for each 
mahal. KUAR DAT PRASAD SINGH v. NAHAR SlNGH, 11 A. i5< «9 

A. W.N. <IS89> 79 

(11) Pre-emption- Decree for preempt ton— Profits of property accruing bet 

ween sale and decree be canning final — Act XII of I6h«. . s. 3<. In a suit for 
pre-emption based on the wtytb ul-art of a village, the plaintiff pne-emp- 
tor did uot ask for a declaration that he was entitled to be treated as a 
purchaser as from the date of the sales of the veudees defendants, nor 
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that he was entitled to the rents and profits as from the date of the sale, 
nor did he ask for mesne profits. The decree in his favour did not grant 
him any such relief. The wajib-ul-arz was silent as to whether the pur- 
chaser or the pre-emptor was entitled to the profits accruing subsequently 
to the date of the sale being avoided. 

Held by tbe Pull Bench that the decree merely avoided the sale and divest- 
ed the original owners of all interest in the property as from the date 
when the decree became final by the payment, in accordance with its 
terms, by the pre-emptor of the pre-emptive price decreed, and vested in 
the pre-emptor the rights of ownership from that date, and his rights 
were not postponed until he had obtained possession of the property. 

Held that the profits of the property which accrued between the date of the 
sale and the date when the pre-emptor, in accordance with the decree, 
paid the decreed pre-emptive price, belonged not to the pre-emptor, nor 
to the original vendor, but to the original vendees. 

Held by MAHMOOD, J., that the vendee-defendants were entitled to the pro- 
fits accruing up to the date when the pre-emptor acquired possession of 
the property in accordance with the terms of the decree. 

Observations by MahmOOD, J-, upon the texts of the Muhammadan Law 
applicable to the case by way of analogy ; upon the contention that there 
is a Hindu Law of pre-emption applicable to Hindus under s. 37 of the 
Bengal Civil Courts Act (XII of 1887) ; and upon the relation of the 
Muhammadan Law to cases in which pre-emption is claimed on the basis 
of contract or custom embodied in the wajib-ul-arz of a village. DEOKI- 
NANDAN v. SRI RAM, 12 A. 234 (F.B.) 

(12) See Civil Procedure Code, 1882, 10 A. 354; 10 A. 400; 11 A. 346. 

(13) See MAHOMBDAN LAW (PRE-EMPTION). 

Presumption. 

See EVIDENCE ACT, 1872, ss. 74, 83, 12 A. 595. 

Principal and Agent. 

See Contract Act, 1872, ss. 201, 218, 12 A. 541. 

Principal and Surety. 

See Contract act (IX of 1872), li a. 310. 

Privacy. 

See EASEMENT, 10 A. 162; 10 A. 358. 


Privilege. 

See DEFAMATION, 10 A. 425. 

Public Thoroughfare. 

Public thoroughfare — Obstruction — Right to sue— Special damage— Lease — Right 
lessee to sue — Trespass. — The plaintiff, a holder of a ten years’ lease of 
the share and rights of one of the co-sharers of a village, sued for the de- 
molition of certain buildings and constructions on a plot of land within 
the area of the village, on the ground that the public have been very much 
inconvenienced in going to and coming from the road and in taking carts, 
carriages, cattle, &c., and that he by reason of his own inconvenience, 
and also' as lessee in possession of the entire rights of his lessor, has 
legally and justly a right to bring the action. ’The findings of fact were, 
that by the terms of the lease plaintiff was entitled to maintain the 
action as representing the zemindari rights of his lessor; that the 
obstructions complained of existed when the lease was granted ; 
that the roadway mentioned in the plaint was one used by the public 
in general as a foot-path and also for vehicles, and that the buildings 
complained of have encroached on the road. The suit was dismissed 
bv the first Court, but decreed in appeal by the lower appellate 
Court Held , that in the absence of damage over and above that whicn 
in common with the rest of public the plaintiff has sustained, his 
action must fail. Public nuisance is actionable only at the s' 11 !* £ 

party who has sustained special damage, and the case-law of 
India in this respect is the same as the rule of English law on the subject. 
Further, that^the lease to plaintiff tailed to show either that the land 
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Public Thoroughfare — (Concluded). 

upon which the defendant has built is included in the lease, or that it 
intended to confer upon the plaintiff any right to question the legality of 
the erections existing at the time of the lease. RAMPHAL RAI v. RAG- 
HUNANDAN PRASAD, 10 A 498 = 8 A.W.N. (1888) 205. 


Public Way. 

Obstruction by building — Suit by zemindar for removal of building — Special 
damage — Right to sue. — The plaintiff whi is the zemindar of the village 
brought an action claiming to have a chabutra or building erected by the 
defendant in one of the village roids removed. The ro^d in question was 
a katcha road used by the village over which the public have a right of 
way and it had been dedicated as a road for the use and convenience of 
the general public. The plaintiff got a decree for the removal of the 
cbabutra and the defendant appealed. 

Held, that the rule of English law that a member of the public cannot 
maintain An action for obstruction to a public road without showing special 
injury to himself beyond that suSered by any member of the public, does 
not apply to a zemindar who or whose predecessor in title had dedicated 
to the public the road over his zemindari land. A zemindar in giving 
the public right of road or way over his land does not give the public or 
any one else a right to interfere with the soil of the road as by erecting a 
building upon it. In such a case the zemindar bas in common with the 
public the right to use the road as a road and, over and above it, he has 
a right to the soil in the road, which he had never given to the public. 
In an action of this kind, the zemindar does not sue a=; a guardian of the 
public but in respect of an interference with his own rights of property. 
TOTA V. SARDUL SINGH, 10 A. 553 = 6 A.W.N. (1888) 263 


Question for Court executing decree. 

(1) See CIVIL PROCEDURE CODE, (1882), 10 A. 1 ; 10 A. 354. 

(2) See EXECUTION OF DECREE, 12 A. 313. 


Question in issue. . 

Parties — Admission . — The plaintiff claimed to have inherited estate in the poss- 
ession of the defendant, who was also related to the last owner, but who 
set up, independently of other title, a deed of gift from the latter m his 
favour. It was decided in the appellate Court that even if this deed had 
been executed it was inoperative, and on this point the decision of the 
first Court was maintained. An issue having been fixed as to the execu- 
tion and the plaint also showing that the execution was disputed, their 
T nrd*hi»s declined to treat the execution as not having been in contest. 
ANAND KuTb v MSBKH. 11 A. 896 (P C.) = 5 Sar. P.C.J. 372=13 Ind. 

Jur. 171 

Quod Fieri Non-Debult. Factum Valet. 

See Hindu Law (Adoption), 12 a 328. 


Record of Rights. 

See ACT XIX OF 1873 iN.W.P. LAND REVENUE), 11 A. 399 


Refund. 

(1) See APPEAL., 12 A- 397. 

(2) See Civil procedure Code, (1882), K> A. 354 


Registration. 

<U Duty of parti.,, lehen 3&.Y do ~ thl 

such registration. K.AM-UD-n.N v. 
RAJJO, n A 13 = 8 A.W.N. (1888) 280. 

<9) See Company, n a. 349. 

(8) See Registration act (ill of 1877). 

Registration Act ( V7/I of 1871). 

Ss 28 64 65 66- Tide. o/ r«,istr,Uum of <iorum*nt* — The requirement o a. 28 
'ofActVUI of 1871 are fulfilled by the registration of .document relating 
to immoveable property iu the offioe of the Sub- Registrar w.thm wboK 
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Registration Act (VIII of 1871) — (Concluded) . 

sub-district any portion of the property is situate. The words “some por- 
tion of the property ’’ are not to be read as meaning some substantial 
portion of the property. All matters of publicity which it is the object of 
a register to afford are provided for in this respect, by tbe carrying out of 
the provisions of ss. 64, 65 and 66. HARI RAM v. SHEODAYAD MAD, 
11 A. 136 (P.C.) = 16 I. A.12 = 5 Sar. P.C.J. 231. 

Registration Act (HI of 1877). 

«1) Ss. 2, 17— See TRANSFER OF PROPERTY ACT (1832), 10 A. 20. 

(2) Ss. 49, 60 — Certificate of registration — Distinction between act of registering 
officer and conduct of parties — Certificate not invalidated and document not 
made inadmissible by erroneous procedure in presenting or admitting exe- 
cution. — The word “registered ’’ as used in s. 49 of the Registration Act 
(III of 1877) refers to the act of registration by the registering officer, and 
not to matters of procedure or conduct of the parties seeking registration, 
which are governed by special provisions of the Act. S. 49, read with s. 60, 
only means thit a document to be admissible in evidence for the purposes 
of the former section , must be registered i.e. , the officer must, under 
s. 60, have put upon it the certificate required by that provision. 
If he has done so, the document bearing such certificate becomes 
admissible in evidence : if he has not, or there has been no registra- 
tion of the document, then such document is inadmissible. Where 
the document bears such a certificate, it is registered within the meaning 
of s. 60, and becomes under the second paragraph thereof admissible in 
evidence, and the operation of the second paragraph is not interfered with 
by s. 49. 

Where, therefore, the lower appellate Court rejected as inadmissible in evi- 
dence under s. 49, a deed of gfift of immoveable property upon which was 
endorsed a certificate under s. 60, on the ground that the person present- 
ing it for registration and admitting execution was not qualified to do so 
under ss. 32 and 35, and the registration was consequently void and the 
document not registered under s. 17 (a) — held that the Court was wrong 
in so doing, and ought to have looked at and dealt with the document. 
HARDEIv. RAM LAD, 11 A. 319 (F.B.) =9 A.W.N. (1889) 101. 

Regulation XVII of 1806 (Bengal Land Redemption and Foreclosure). 

(1) See MORTGAGE (CONDITION AD SADE), 11 A. 144 

(- 2 ) S. 8— See MORTGAGE (PORECDOSURE), 12 A. 189. 

Remand. 

(1) See ACT XII OF 1881 (N.W.P. RENT,) 11 A. 31. 

(2) See CIVID PROCEDURE CODE (1882), 10 A. 289; 11 A. 35 ; 12 A, 510. 

(3) See PRACTICE AND PROCEDURE, 10 A. 28. 

Rent , Suit for. 

See REVISION, 12 A. 198. 

Res judicata . 

(1) See CIVID PROCEDURE Code, (1882), 10 A. 411; 12 A. 392 ; 12 A. 578. 

(2) see Mortgage (Usufructuary), 11 a. 386. 

(3) See Transfer of Property act, 12 a. 539. 

Review . 

(1) See Civid Procedure Code, (1882), 11 a. 267. 

(2) See COURT PEES ACT, ss. 6, 28, sch. i, arts. 4 and 5, 12 A. 57 

Revision. 

(1) High Court' s powers of revision — Civil Procedure Code, 1882, s. 622 — Suit for 

arrears of rent — Decision cf Collector on appeal from Assistant Collector — 
Act XII of 1881 IN. W. P. Rent Act), ss. 183, 199. — The High Court has 
no power to revise, under s. 622 of the Civil Procedure Code, an order 
passed by a Collector under s. 183 of the N.W.P. Rent Act (XII of 1881) 
on appeal from an Assistant Collector of the second class. RaM I>AYAD 
v. RAMADHIN, 12 A. 198 = 10 A.W.N. (1890), 59. 

(2) See APPEAD (GENERAL), 12 A. 581. 

(3) See CRIM. PRO. CODE, 1882, s. 437, 12 A. 434. 
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Right of Suit. page 

Sc® Public Way, 10 a. 553. 

Riot . 

Seo PENAL Code. 12 A. 550. 

Soto. 

Ill Still m execution 0 / decrte — Effect of reversal of decree upon sale in execu- 
tion — Sale to bona tide purchaser , nota party to the decree , distinguished 
from sale to decree-holder. — A sale, having duly taken place in execution 
of a decree in force at the time, cannot afterwards be set aside as against 
a 60ml fide purchaser, not a party to the decree, on the ground that, 
on further proceedings, the decree has been, subsequently to the sale, 
reversed by an appellate Court. 

A suit was brought by a judgment-debtor to set aside sales of his property in 
execution of the deoree against him in force at the time of the sales, but 
afterwards so modified, as the result of an appeal to her Majesty in Coun- 
cil, that, as it finally stood, it would have been satisfied without the 
sales in question having taken place. He sued both those who were 
purchasers at some of the sale 3, being also holders of the decree to satisfy 
which the sales took place, and those who were bona fide purchasers at 
other sales, under Lho same decree, who were no parties to it. 

Held, that, as against the latter purchaser, whose position was different 
from that of the decree-holding purchasers, the suit must be dismissed. 

ZA IN- UL- ADDIN KHAN V. MUHAMMAD ASGHAR ALI KHAN, 10 A. 166 = 

15 1. A. ia«=5 Sar. P.C J. 129 ... 112 

(2) See Civil Procedure Code, 1882, 10 A. 83. 

(3) See DOCUMENT, CONSTRUCTION OF, 12 A. 387. 

Sanction to prosecute- 

(1) See Criminal Procedure Code, 1882, 10 A. 582. 

(2) See Limitation act (XV of 1877), 10 a. 350. 

Security bond . 

(l) See Stamp act (I of 1879), 11 A. 16. 

Separate Sentences. 

Personating public servant — Extortion — Conviction for each offence proved 
necessary — Separate sentences— Sentence necessary upon each conviction — 

Act XLV of 1860 (Penal Code), ss. 71, 170, 383— Crim. Pro. Code, ss. 35, 

235. — Where more than one offence is proved in respect of which the 
accused has been charged and tried, a conviction for each such offence 
must follow, whether s. 71 of the Penal Code applies to the case or not ; 
and, subject to the provisions of s. 71, & separate sentence must be passed 
in respect of each such conviction. 

Under s. 35 of the Crim. Pro. Code, sentences of imprisonment cannot be 
passed so as to run concurrently. 

In a trial for ofieiices under ss. 170 and 383 of the Penal Code, committed 
in the same triniaeoion, it appeared that but for personating a public 
servant the aucusei would not have been in a position to commit the act 
of extortion complained of. 

Held, that the first and secoad par.tgaphs of s. 71 of the Penal Code did not 
apply to the case; that the third paragraph also did not apply, because the 
wafrds “constitute an offeaoe ” refer to the definitions of offences contained 
in the Code, irrespective of the evidence whereby the acts complained of 
are proved, and personating a public servant as defined in s. 170 was nota 
constituent element of oxtorfcioa as defined in s. 383 ; that in the present 
case the former offenco was completed before the latter had begun ; and 
that separate sentences for each offence, were, therefore, not illegal. 
Queen-Empress v. Wazir Jan, 10 A. 58 = 7 a.W.N. (1687) 274 ... 40 

Separate Suit. 

See EXECUTION OF DECREE, 12 A. 313. 

Sessions Judge . 

See Crim. Pro. Code, 188-2, s. 437, 12 A, 434. 
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Setoff. 

See CIV. Pro. Code, 1882, 10 A. 138 ; 10 A. 587 . 

Sir land. 

See MAHOMBDAN LAW (PRE-EMPTION l , 12 A. 426. 

Smait Cause Court Suit. 

(1) Suit (or damages— Personal injury — Actual pecuniary damage Act XI of 

1865 ( Small Cause Courts Act), s . 6 — Suit instituted before commencement 
of Act IX of 1887 ( Small Cause Courts Act) — Act IX of 1887, s. 3 (a). —The 
plaintiff in a suit for damages laid at Rs. 200, claimed Rs. 50 on account 
of medical expenses caused by an assault committed on him by the de- 
fendants, Rs. 50 as the oosts of a criminal prosecution which he had 
brought against them, and Rs. 100 for injury to his reputation and 

feelings. 

Held, that inasmuch as part of the claim related to alleged aotual pecuniary 
damages resulting from an alleged personal injury, the whole suit was, 
with reference to s. 6, proviso (3), of the Mufussil Small Cause Courts 
Act (XI of 1865). of the nature cognizable by a Court of Small Causes, ana 
that, uuder a. 586 of the Civil Procedure Code, no second appeal in such 
suit would lie. JlWA RAM SINGH v. BHOLA, 10 A. 49 = 7 A.W.N. 
(1887) 268 

(2) See APPEAL (GENERAL), 12 A. 581. 

(3) See CIV. PRO. CODE, 1882, 11 A. 13. 

(4) See Transfer of Property act, 1882, 10 a. 20. 

Specific Performance. * 

Suif for — Exchange — Agreement that if either party were deprived of l a nd 
received he should receive other land — Suit for specific performance Act 
XV of 1877 (Limitation Act), sell ii, No. 113 — In 1871 the plaintiffs ana 
the defendants executed a deed whereby they effected an exchange of 
certain lands, and each party agreed to resist by legal process or by bring- 
ing an action any claim or interference with the other in respect of the 
property exchanged, and to bear the costs which might be inourred in 
such legal proceedings in certain proportions, and that if as a result of 
such proceedings either of the parties were deprived of the lands exchanged 
or any part of them, the other should make it up out of certain of his own 
land. In 188 L the plaintiffs brought an action against a third party who 
claimed title to some of the exchanged lands, and joined the defendants 
as defendants, the latter admitting the plaintiffs’ title. The plaintiffs 
were defeated in that suit in 1882. In 1885 (within three years from the 
time the defendands refused to give them other land) they sued on the 
deed of 187 L to have the exchange therein provided for carried out. 

Held, by the Full Bench that the cause of action arose in 1882, when there 
was a loss to the plaintiffs in the sense contemplated in the deed, and the 
defendants were c idled upon specifically to perform their covenant, and 
that the present suit having been brought within three years after their 
refusal to perform it, was within the time fixed by art. 113, soh. u 
of the Limitation Act (XV of 1877). HARI TIWARI v. RAGHUNATH 
TlWARI, 11 A. 27 (F.B.) =8 A.W.N. (1888) 254 

Specific Relief Act (/ of 1877). 

(1) S. 39 — See BURDEN OF PROOF, 12 A. 523. 

(2) S. 42 — Refusal of declaratory decree, the case made for it being defective. 

Under the Specific Relief Act (I of 1877), s. 42, a suit was brought fora de- 
cree declaratory of the plaintiffs’ title to be muta walls and managers ot 
property from ancient times connected with religious observances, viz., a 
ghat upon the Jumna with temples adjoining of their title also to receive 
a proportion of the offerings, and they also claimed to have the proceeds of 
a decree obtained by the defendants against a third party spent upon 

repairs. 

Held, that the suit had been rightly dismissed in the first Court. Even 
if the evidence bad shown that the plaintiffs had seme rights in respect ot 
the property in question, they had nevertheless, so far failed in giving 
definite proof of their claims that they were not entitled to the deoree 
claimed. No decision was, however, given, nor was any opinion expresed 
with respect to other rights, which either of the parties might have, or 
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claim to have, relating to the property. MAIN A v. BRIJMOHUN, 12 A. 
587 (P.C.) =17 I. A. 187 = 5 Bar P.C.J. 624. 

(3) 8. 42 — See AOT XII OP 1891 (N.W.P. RENT), 11 A. 224. 

(4) S. 42 — See HINDU LAW (WIDOW), 11 A. 253. 

(5) 8. 54— See INJUNCTION, 12 A. 436. 

Stamp Act (/ of 1879). 

Sck . i, No. 13 — Stamp — Court-fee — Security bond for costs of appeal — Act Vll of 
1870 {Court- fees Act) sch.ii,No.6. — Held, by the Full Bench that where 
a bond is given under the orders ol a Court as security by one party for the 
costs of another, it is subject to two duties — (a) an ad valorem stamp under 
the Stamp Act, art. 13, sch. i (6) a Court-fee of eight annas under the 
Court-fees Act. art. 6, sch. ii. KULWANTA v. MAHABIB PRASAD, 11 A. 
16 (F.B.)=8 A.W.N. (1888) 281 

Statute , Construction of . 

(1) Preamble — Construction. — Where tbe enacting sections of statute are clear, 

the terms of tbe preamble cannot be called in to restrict their opera- 
tion, or to cut them down. QUEEN-EMPBESS v. INDARJEET, 11 A. 262 
= 9 A.W.N. (1889), 85 

(2) See Civil Procedure Code, 1882, 12 A. 510. 

(3) See STATUTE, 24 and 25 Vic., C. 67, 11 A. 490. 

Statute 24 and 25 Vic., C. 67 ( Indian Councils Act). 

S. 22 — Act XVII of 1886 ( Jhansi and Morar Act) — Legislative power of the 
Governor-General in Council — “ Indian territories now under the dominion 
of Her Majesty ” — “ Said territories ” — 28 and 29 Vic,, c. 3 7, preamble — 32 
and 33 Vic., c. 98, s. 1 — Construction of Statutes. — Act XVII of 1886 
(the Jhansi aud Morar Act) is not ultra vires of the Governor- General in 
Council, and the town and fort of the Jhansi are subject to the jurisdic- 
tion of High Court for the N.W. Provinces in the same manner as the 
rest of the Jhansi district. 

The Governor-General in Council has power to make laws aud regulations 
binding on all persons within the Indian territories under the dominion of 
Her Majesty, no matter when such territories were acquired. His legisla- 
tive powers are not limited to those territories which, at the date when the 
Indian Councils Act l24 and 25 Vic., c. 67, received the Royal assent l». e. 
the 1st August, 1861), were under the dominion of Her Majesty. In the 
preamble to the 28 and 29 Vio., c. 17, and in s. 1 of the 32 and 33 Vic., 
c. 98, Parliament has placed this construction upon s. 22 of the Indian 

Counoils Act. 

Even if that construction was erroneous, it has been so declared by Parlia- 
ment as to make its adoption obligatory. Though a mistaken opinion of 
the Legislature, concerning the law, does not make tbe law, yet it may be 
so declared as to operate in future. 

It must be presumed that the laws and regulations of the Governor General 
in Council ace known to Parliament. ABDUL v. MCHAN GIR, 11 A. 490 
(F. B.) = 9 A W.N. (I8S9), 194 

Statutes 28 and 29 Vic. t c. 17 ( Government of India Act). 

Preamble— See STATUTE 24 and 25 VIC., C. 67, 11 A. 490. 

Statutes 32 and 33 Vic. t c. 98 ( Indian Councils Act). 

S, 1 — See STATUTE 24 aui 25 VlC., O. 67, 11 A. 490. 

Step-in-aid of execution. 

Execution of decree — -4cf XV of 1877 (Limi/nfion Act), sch. ii, .Vo. Ii9 <4)-— 
*• Step-in - aid of execution" —Application by decree-holder under C»t*i 
Procedure Code. 1882, s. 258. — The expression " step-in -aid of execution ” 
in Act XV of 1877 (Limitation Act), sob. ii. No. 179 (4) was intended to 
cover any application made according to law in furtherance of the execu- 
tion proceedings under a decree. It includes applications made by a 
decree-holder under s. 258 of the Civil Procedure Code to enter up part 
satisfaction of the decree. 

Par MAHMOOD, J. — Provided that the pa\ment asserted in the application 
was aotually made. 8UJAN SINGH v. Hiba SINGH, 12 A. 399 
10 A.W.N. (1890), 125 
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Succession Act ( X of 1865), 

Ss. 256, 257— See ADMINISTRATION BOND, 10 A. 29. 

Suit. 

(1) See ACT XXIII OF 1871 (PENSIONS), 10 A. 396. 

(2) See Civil Procedure Code, 1882, n A. 392 (F.B.). 

Summary trial. 

(1) See ACT XLII OF 1859 (WORKMAN’S BREACH OF CONTRACT;, 11 A. 262. 

(2) See Criminal Procedure Code, 1882, 10 A. 55. 

Transfer of Case. 

See Crim. Pro. Code, 12 a. 66. 

Transfer of Property Act [iV of 1882). 

(1) Ss. 10, 12— See COMPANIES ACT, 12 A. 193. 

(2) S. 54 — See VENDOR AND PURCHASER, 11 A. 24 4. 

(3) Ss. 58 (d), 98 — See MOliTGAGE (USUFRUCTUARY), 12 A. 203. 

(4) S- 67 (a) — Suit for sale by usufructuary mortgagee — Suit not maintainable — 

Act IV of 1882 ( Transfer of Property Act), s. 67 (a). Under s. 67 (a) of 
the Transfer of Property Act (IV of 1882), a usufructuary mortgagee whose 
possession has not been disturbed cannot maintain a suit either fbr fore- 
closure or for sale on non-payment of the mortgige-money. UMDA v. 
UMRAO BEGAM, 11 A. 367 = 9 A. W.N. (1889) 140 

(5) S. 67 (a)— See MORTGAGE (USUFRUCTUARY), 11 A. 367. 

(6) S. 68 (5), (c) — Mortgagee of non-transferable property — Right to sue for mort- 

gage money . — Where a decree was obtained by a landholder for cancel- 
ment of a deed whereby an occupancy-holding was mortgaged with 
possession, and the mortgagee consequently failed to obtain possession, 
and brought a suit against the mortgagor to recover the mortgage-money 
— held , that inasmuch as the mortgagor must have known that he was 
mortgaging an estate not legally transferable, while the mortgagee might 
have believed that the estate was transferable, the act of the former was 
a default depriving the latter of his security within the meaning of s. 68 (5) 
of the Tcansfer of Property Act (IV of 1882), and the mortgagee was, 
therefore, entitled to succeed. GANESH SINGH v. SUJHARI KUAR, 10 A. 
47 = 7 A. W.N. (1877) 252. 

(7) S. 72 (5) — Mortgage — Usufructuary mortgage — Covenant by the mortgagor to 

pay the mortgagee arrears of rent due at the time of redemption — Payment 
by mortgagee of arrears of revenue — Right of mortgagee to re-imbursement 
before redemption. — On the 27th August 1883, M and B jointly executed 
two usufructuary mortgages for the sums of Rs. 3,000 and 5,000 respec- 
tively in favour of the defendants. On the 24th March, 1886, the mort- 
gagors executed another usufructuary mortgage in favour of theplaintiffs 
for Rs. 15,000, entitling them to possession of the property mortgaged. 
The second mortgagees instituted a suit to redeem the prior mortgages by 
depositing in Court the principal sum of Rs. 8,000. The defendants urged 
that a sum of Rs. 4,000 was due to them besides the principal amount, 
without payment of which the property in suit could not be redeemed. 
The Court found that a sum of Rs. 498-15-9 only composed of certain 
arrears of rent, and an item of arrears of Government revenue paid by the 
defendants, was due to them, and decreed redemption of the property on 
condition of payment of the aforesaid sum. Both the parties appealed. 

Held that the items of arrears of rent were recoverable under th6 covenant 
contained in that behalf in the mortgage deeds ; as to the item for arrears of 
Government revenue, it was clear that unless this revenue was duly paid 
the whole estate might have been sold to realise it, thereby putting an 
end to all the rights of the mortgagors ande mortgagees ; and therefore 
upon the general principles of law upon which the doctrine of salvage and 
subrogation proceeds, persons in the position of mortgagees in possession 
are entitled to claim that sum before the property which they saved from 
sale for arrears of revenue could be redeemed. 

Held further, that s. 72 of the Transfer of Property Act only re-produoes the 
rules of law whioh Courts of justice in India have uaiformly adopted. 
QlRDHAR LAL v. BHOLA NATH, 10 A. 611 =8 A. W.N. (1888), 238 
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Transfer of Property Act (IV of 1882)— (Continued). 

(8) 8. 80— See ClV. Pro. CODE, 1882. s. 295 (c), 12 A. 546. 

(9) Ss. 86, 87, 94 — Costs — Mortgagee — Decree for foreclosure — Order absolute for 

foreclosure — Mortgagee obtaining possession — Subsequent application by 
mortgagee to execute order for rosfs — Civil Procedure Code, s. 220. — A decree 
for foreclosure containing a distinct and separate order for costs was 
afterwards confirmed by an order absolute for foreclosure, and the mort- 
gagee under such order obtained possession. Subsequently he applied for 
execution of the order for costs. 

Held that the costs awarded could not be considered part of the money due 
upon the mortgage, and, as such, supersede! by the order absolute and 
the mortgagee's possession thereunder, and the application must, there- 
fore, be allowed. DAMODAR DAS v. Budh KuAB, 10 A. 179 = 8 A.W.N. 
(1888), 68 

(10) iS. 87 — Appeal — Order absolute for foreclosure — Execution of decree — 

“ Decree ” — Civil Procedure Code , ss. 2, 244, sch. IV, No. 129 — Practice — 
Appeal wrongly presented as appeal front order — Such appeal not to be 
converted into appeal from decree. — The order mentioned in s. 87 of the 
Transfer of Property Act (IV of 1882i is an order in exeoution of the 
substantive foreclosure decree, aod is appeal able as a decree under s. 244 
read with s. 2 of the Civil Procedure Code, upon the 9tamp payable in 
respect of such orders. 

So held by the Full Bench, EDGE, C.J., doubting. 

Where an appeal has been erroneously presented to the High Court as a first 
appeal from order, the Court will not convert it into a first appeal from a 
decree under s. 244 read withs. 2 of the Civil Procedure Code. 

So held by the Division Bench. KEDAR NATH v. LADJI SHAHAI, 12 A. 61 
(F.B.) = 9 A. W. N. (1889), 198 

(11) Ss. 88. 89 — Mortgage — Execution of decree — Conditional decree for sale not 

made absolute- • Res judicata. — A conditional decree for the sale of mortgaged 
property under p. 88 of the Transfer of Property Act (IV of 1882) oannot be 
executed unless and until it is made absolute by an order passed under 
s. 89. 

Where on a previous application being made for execution of such a condi- 
tional decree, the judgment-debtor did not appear to oppose the decree- 
holder’s application for attachment and sale, but the application was dis- 
missed for want of prosecution, held, that as the question whether the 
conditional decree was capable of execution before it was made absolute 
was never before in issue, and was not judicially treated on the ocoasioo 
of the former application, there was no res judicata on the point. RAM 
Lad v. NARAIN, 12 A. 539= 10 A.W.N. (1S90) 97 

(12) Ss. 88. 89, 90 — Mortgage — Decree for sale — Decree not to be treated as a money- 

decree . — A decree in favour of a mortgagee lor sale of the mortgaged property 
cannot be treated as one for money. According to the Transfer of Pro- 
perty Act, ss. SS 89 and 90, the mortgagee must first sell the mortgaged 
properly, and if the net proceeds of such sale be insufficient to pay the 
amount due for the time being on the mortgage, and if the balance be 
legally recoverable from the mortgagor otherwise than out of the property 
sold, he may ask the Court for a decree for such balance. QOPAL DAS v. 
Adi Muhammad, io a. 632 = 8 A.W.N. U88S) 254 

(13) (Ss. S8, 89. 90 — Mortgage — Decree for sale of mortgaged property —Decree 

not satisfied by sale — Recovery of bilance due on mortg ige. The decree 
contemplated by s. 90 of the Transfer of Property Act (IV of 1882) can be 
made in the suit in which the decree for sale was passed ; and it is not 
necessary to institute a fresh suit to obtain such decree. RAJ SlNQH v. 
PAHMANAND, 11 A. 486 = 9 A.W.N. (1SS9) 191 

(14) 8. 93— See ’MORTGAGE (USUFRUCTUARY 1 , 11 A. 336. 

(15) Ss. 131, 5 AS —Hypothecation —Registration — "Moveable vroperty" — Act I of 

1863 (General Clauses Act). $. 2(6) — Act III of 1877 Registration Act. 
ss.2. 17 — Act IV of 1SS2, ss. 8. 54 — Small Cause Court suit -Suit forenfor - 
cement of hypothecation against moi'eabl* property — Act XI of 1865 (Small 
Cause Courts Act > s. C — Transfer of debt — Notice to debtor . — Held that an 
assignment by enl ">r<tement of a registered bond hypothecating certain 
crops was a transaction relating to moveable property, and registration of 
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Transfer of Property Act (IV of 1882) — ( Concluded ). 

BUoh endorsement was not required by s. 17 of the Aot (III ol 

1877) or s. 54 of the Transfer of Property Act (IV of 1882) ; and that a suit 
by the assignee to enforce the hypothecation was not a Small Cause Court 
suit within the meaning of s. 6 of Act XE of 1865 in which a second 
appeal would be barred by s. 586 of the Civil Procedure Code. 

Held, also that the assignment was not void by reason that notice thereof 
was not proved to have been given to the obligor, inasmuch as the effect 
of s. 131 of the Transfer of Property Act wis merely to suspend the opera- 
tion of the assignment up to the time when such a notice was received ; 
that in this case the assignment would come into operation against the 
obligor when he became aware of it by the institution of the suit ; ana 
that if he had prior notice, and sold the property to bona fide transferees 
for value without notice either of the charge ere i ted by the bond 
assignment, such transferees would be protected jollity. K.ALKA 

Prasad v. Chandan Singh, io A. 20 = 7 A.W.N. (1887)270 

Trees . 

See LANDLORD AND TENANT, 10 A. 159. 

See LIMITATION ACT (XV OF 1877), 10 A. 634. 

Trespass. 

See PUBLIC THOROUGHFARE, 10 A. 498. 

Trust lor “ public religious purposes"— Private trust— Suit by worshipper at 
Hindu temvle relating to trust — Right to sue— Civil Procedure C , 

„ 30 539— Act XX of 1863 — Hindu Law. — The defendants made a gift 
of land to a Hindu temple for the purpose of defraying the expanses apper- 
taining to the idol. The temple was built and the gift made in 187U. 
The defendants obtained from the Revenue authorities mutation of names 
in the idol’s favour an acknowledgment of the person whom they nominat- 
ed as agent or manager. The plaintiff, alleging that they had 
ly re possessed themselves of the land and the profits accruing therefrom, 
and that he was interested as a Hindu in worshipping at the temple, and 
professing to sue on behalf of the entire body of the worshippers thereat 
sued for a declaration that the land was wakf , and the idol entitled to 
hold it in his own name ; that the defendants should be directed to apply 
the income of the property to the purposes of the temple, and that the 
Court should give such orders and instructions as might be necessary and 
proper for the future management of the temple and payment of in0 °? :1 ®* 
No sanction to the institution of the suit was obtained under s. 539 of 

the Civil Procedure Code. - 

Held by the Pull Bench that the gift made by the defendants constituted a 

trust for the purposes of the temple. 

Per EDGE C.J., and TYRRELL. J., that the defendants before the Court 
did not constitute themselves trustoes in any sense. 

Held also by the Pull Bench that the suit was not miintainable as against 

those defendants. , A _• 

Per STRAIGHT, J., that the suit was not maintainable under the Hindu 
T avv that the trust was one for public religious purposes ; that such _a 
suit iu which the plaintiff asked to have the truH administered by the 

Court could not be maintained without the saucbion reqmred by . _ 

t ■ that assuming s. 539 to be inapplicable, and Aot XX of 18bd 

? aDolv the suit oould not be maintained without the sanction required 
t !E P ; y ;i !„d that with reference to s. 30 of the Code, no cause of 
aotfon had accrued 'to £he plaintiff aloue ou which he could maintain the 

ti n t Tyrrell J.. that if the trust were one for public 

refig^ous’ purposes, the suit as ’ against the defendants before the Court 
must fail for non-complianoe with the provisions of a. 539 of tbe Code. 
“ a if for private or 3 «asi-private religious purposes, it must als o 
a . . . Jf wa <, no nrinciDle on which the plaintiff, as one of the public 
worshipping in the temple, could maintain it against those defendan s 
Who wore not trustees but (if they had wrongfully taken Po^essiool tres- 
passers ; that Aot XX of I8G3 oould not apply ; and that, with reference 
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hf« 8 A K f bh ® Oo<, °» bho plaintiff oould not maintain the suit alone on 
RAGHra b \RD;* 0 f °“ b KSp imaelf and others against those defendants. 

K m = &:'j^ s f°8 BAMANW DAS ' 11 A - 18 (F B - >=9 a w n - 


• • • 


Unconscionable bargain . 

<1) Jfamifnanca-OamWing in litigation-Agrccmcnt opposed to public policy 

Zi\ rif*rZL\??\ iC °J. tra * Act) - S - 23 — The rault o“ the EnglUh 

with Oifeotanf h.iit rd ° r . uoconsoioa.ble bargaio' is that in dealing 
wi&n expeotaut heirs, reversioners or remaindermen, the faot that th« 

bargain was declined by others as not being anffic^ntly advantaneLa^ 

does not ra.se a presumption that it was fair and reasonable “ and that 

until the contrary is satisfactorily proved by the party trying to maintain 

viles a in a ih« o h • 9 0Urfc f m ^y presume that a bargain which appare^tly pro 
vides m the opinion of the Court, for an unusually high return or foran 

aa^«l° n t lly u tie .^ f at u ° f mtorea6 ' is a and unconscionable bargain 
Rnhlw - hloh - hef ? hoilH be grated. The doctrine of equity on^he 

ex^ctent ZSJ 6argam8 - 19 applicable in England only to dLlings with 

hG r . 3 ’ reversioners or remaindermen. The judgment of the 
Privy Council in Sr%mat% Kamini Sundari Chaudhrani v Kali Pros^unnn 
Ghost i does not imply that the doctrine is to be anpfied i* India to^s^ 
except where it would have been applied in Eogland, or except where the 
case is in some way analogous to a case of snatching a bargain wilh an 
expeotant heir, reversioner or remainderman, or except there is soma 
fiduciary relationship between the lender and the borrower although there 
may be no fraud or undue influence, or except there is some incapacity 

o? tas^argaiif 1100 ’ ° Q ^ JE>art o£ fche botrower fco appreciate the fcrne effect 

The judgment of the Privy Council in Ram Coomar Coondoo v. Chunder 
c antoMo°kerjee shows that while the specific English law of maintenance 
and champerty has not been introduced into India, and while fair agree- 
ments to supply funds to carry on litigation in consideration of having a 
share of the property if recovered should not be regarded as per se opposed 
to public policy, yet such agreements should be carefully watched and 
if extortionate and unconscionable, or made not with the 6orux fide object 
of assisting, for a reasonable recompense, a claim believed to be iuBt but 
for the purpose of gambling in litigation, or of injuring or oppressing 
others by encouraging unrighteous suits, should be held contrary to 
public policy, and not enforced. J 

For the purposes of meeting the expenses of an appeal to the High Court 
the appellant, on the advioe of his legal advisers, executed a bond for 
Rs. 25 000 in consideration of tbe obligee agreeing to defray such expenses. 
The obligor agreed to pay tbe Rs. 25,000 within one year from his recover- 
ing possession of the property in suit ; and. at the request of the obligor’s 
pleader, the obligee advanced Rs. 8,700, which was applied to the expenses 
of the appeal. The High Court dismissed the appeal ; and in a deed executed 
by the obligor in favour of the obligee and others for the purpose of defray- 
ing the expenses of a further appeal to the Privy Council, he admitted his 
liability under the former bond. The Privy Council decreed his appeal 
and he obtained possession of the property in suit, but declined to pay the 
Rs. 25,000, upon which the obligee sued upon the bond. It was found 
that, apart from the moneys borrowed by the obligor from time to time 
w,thoub even the means of subsistence ; that he executed the bond 
with his eyes open and perfectly understood his position and the efiect of 
both the instruments executed by him ; that no fraud or improper ores- 

8U f e ^ a S PQar t? fc ° *\ AVe 600,1 a PP Ii6d to him : that hia legal, advisers had 
acted honestly and to the best of their ability in his interests ; that there 

was nothiug to show that, having regard to the risks of the litigation 
he oould have obtained the assistance neoessary for the proseoution of his 
appeal on better terms than tho*e contained in the bond ; that without 

♦u 0 * 1 a3S13tanco could not have appealed to the High Court ; and that 
the obligee gave him such assistance upon his application. 

that although there wis nothing to show that the obligor oould have 
obtained au advance ou terms more advantageous to himself, it was for 
the obligee to establish to the Court’s satisfaction, without reasonable 
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Unconscionable bargains — ( Concluded ). 

doubt, that he could not have done so ; and that, this not having been 
established, and the reasonableness and fairness of the bargain not being 
proved by showing that there had been difficulties in negotiating ifc* or 
that others had refused it as not sufficiently advantageous to them, the 
Court should hold the bargain to be a hard and unconscionable one, which 

should not be enforced. 

Held also that the obligee could not, under the circumstances, have consi- 
dered both that the obligor’s claim was a just one and reasonably like y 
to succeed, and that the Rs. 25,000 was a reasonable recompense in the 
event of success for the advance of Rs. 3,700 ; and the bond was there- 
fore a gambling in litigation, which it would be contrary to public policy 

The Court gave the plaintiff a decree for the Rs. 3,700 actually advance , 
with simple interest at 20 per cent, par annum from the date of the bond 
to the date of the decree, with costs in proportion, and interest at b per 
cent, per annum on the Rs. 3,700, interest and costs, from the date of the 
decree until payment. CHUNNI KUAB v. RUP SINGH, 11 A. 57-8 A.W. 
N. (1838), 296 

(2) See CONTRACT (IX OP 1372), 11 A. 118. 

Undue influence. 

See Burden of Proof. 

(1) See VOLUNTARY TRANSFER, 10 A. 535. 

Unlawful assembly. 

See Penal Code, s. 154, 12 A. 550. 

• ^ • 

Valuation of appeal. % 

See appeal (General), 12 A. 581. 

Valuation of Suit. 

See LIMITATION ACT (XV of 1877), 10 A. 524. 

Vendor and Purchaser. . , . 

Part payment of pur chase-money —Execution, registration and delivery of saie- 
deed — Completion of sale — Right of purchaser to sue for possession-— Act 
IV of 1882 (Transfer of Property Act), s. 54. — Non-payment of the 
purchase-money does not prevent the passing of the ownership of the pro- 
perty sold from the vendor to the purchaser : and the latter, notwith- 
standing such non-payment, can maintain a suit for possession of the pro- 
perty, subject to such equities, restrictions or conditions as the nature o 
the case may require. The difference between an exeouted contract o 
sale and an executory contract to sell observed on. A deed of sale o ^ 
immoveable property having been duly executed and registered, ana 
delivered, and the purchaser having paid a portion of the purchase-money 
to the vendor’s creditors — held, with reference to s. 54 of the Transfer o 
Property Act (IV of 1882) that tnese faots amounted to a full transfer of 
ownership, and the purchaser could maintain a suit for possession of t e 
property sold, notwithstanding that he had not paid the balance of the 
purchase-money to the vendor or to a mortgagee of the property, as 
stipulated in the deed. SHIB LAL v. BHAGWAN DAS, 11 A. 244 = 9 A. 
W.N. (1889) 96 

VOlU Unduein r fli"nif—Act IX o/1872 ( Contract Act), s. 16.— In a transaction between 

two persons where one is so situated as to be under the control and 1 
fluence of the other, the Courts in this country have to see, that sue 
other does not unduly and unfairly exercise that influence and contro 
over such person for his own advantage or benefit, or for the advantage or 
benefit of some religious object in which he is interested, and will call upon 
him to give clear and cogent proof that the transaction complained oi 
was such a one as the law would support and recognize. 

Where a fiduciary or quasi-fiduciary relation had existed, courts of e 9 ul * 
have invariably placed the burden of sustaining the transaction upon 
party benefited by it, requiring him to show that it was of an uno ? ]£ ~' f 
tionable character and one which it ought not to disturb. The exer0 ,. 
this beneficial jurisdiction is not confined to cases only between - 

an! ward, attorney and client, father and son. but the relief thus gwotea 
stands upon a general principle, applying to all the variety of relation 
which dominion may be exercised by one person over another. 
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Voluntary transfer— (Concluded). Pag& 

The plaintiff who on the death of the widow of his brother became entitled 
to the estate of the deceased found himself resisted in his claim by 
wealthy relatives. He was a man without means. The defendant took 
him to bis house, kept him there, found him all the money for the pur- 
pose of carrying on his litigation with his relatives, in which the plaintiff 
succeeded. While the litigation for mutation of names in respect of the 
property was pending in the revenue Court, and while plaintiff was resid- 
ing with the defendant. he executed a sale deed in favor of defendant’s 
brother for the nominal consideration of Rs. 9.500 of half the properly he 
claimed, and again, shortly after the mutation case bad terminated in his 
favor, he executed a deed of endowment of the remaining half in favour of 
a temple founded by the ancestor of the defendant and in which the 
defendant was interested, and the result was that plaintiff was left as 
poor as he was when be first came into the defendant’s hands. 

Plaintiff sued for the cancellation of the deed of endowment on the ground 
that the same had been obtained from him by the exercise of undue in- 
fluence and by means of fraud, and obtained a decree. 

On appeal by the defendant it was held ; that looking at all the facts, such 
a relation between plaintiff and defendant in the course of the year* 1885 
had been established as to cast upon the latter the obligation of satisfying 
the Court that the transaction, which was given given effect to by the 
deed of endowment, was an honest and bona fide transaction and one that 
ought to be upheld. SlTAL. PRASAD v. PABBHU LAL, 10 A. 535 = 8 A. 

W.N. (1888) 221 ... seo 

Wahabis. 

See Mahomedan Law (Mosque), 12 a. 494. 

Waiver 

See EXECUTION OF DECREE, 11 A. 482. 

Wajlbul arz. 

(1) See Mahomedan law (Pre-emption). 12 a. 426. 

(2) See PRE-EMPTION, 10 A. 107 ; 10 A. 182 ; 10 A. 472 : 10 A. 621 11A 41 ■ 

11 A. 108 ; 11 A. 257 ; 12 A. 234. 

Witness. 

(1) See ACT X OF 1873 (OATHS), 10 A. 207. 

(2) See Grim. Pro. Code, is8i, 10 a. 174. 

(3) See Defamation, 10 A. 425. 

Words and Phrases. 

(t) “Amin” — See MAHOMEDAN LAW |M0SQUE», 12 A. 194. 

(2) “ Between the parties ’— See EVIDENCE ACT tl OF 1672). 10 A. 421. 

(3) ** Complaint — See CR1M. Pro. Code (1SS2>, 10 A. 39. 

(4) “Constitute an ofienoe” — See SEPARATE SENTENVF.s, 10 A. 5>. 

(5) “Continuing breach " — See LIMITATION ACT (X %’ of 1677i, 10 A. S5. 

(6) “ Imprisonment See C'KIM. PRO. CODE (1882). 11 A. 303. 

(7) “ Kanin”— See PRE EMPTION, 11 A. 41. 

(8) “Lawfully Saa CONTRACT ACT (IX OF 1*72), H 234 

(9) “Material irregularity "—See Cl V. Pro. CODE (1832>. 11 A H33. 

. (10) “ Object See Pen AE Code 10 a. 150, a 

(11) “ Only.”— So* Limitation act (XV 01 1877). 10 a. 4 is, A 

(12> “ KdCi»ter*d.”— See HkuisTRATION ACT t lll OF 1 - 7 T l . 11 A. 

(13) “ Shall.” —Sea OlV. Pro CODE 0882). 11 A. .It' 4 . 

(14) “Some 0< tbe Property —See RKiU«T* 4 TtON ACT (YlU OF 1871). <4 * 


/ 



(151 br«.ch.. "-s«. Limitation act t \V of i«rj. 10 a an 

(161 ” Such L.urt. • -S«. Cl\ 1'HO 0l5D* il»si(. 10 A. SS» 

(17) “Such wom«n . ” -See 1'KN Al. ilom, 10 A 

(IS) Sulhoient C»uee. —See (.IMITATION ACT (\V OF 1877) 10 * 

(19) Suit.** ~ Sise C l \ . Pro. (.‘oi'I ( Issgi, 1 1 A 288 

''Th»r» <• 0.1 .vii.no.." — 8 «i c*m l-*o. Col-r. . 1 .n . ... 
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